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CROWN  OASES  RESERVED. 

Saturday,  April  21,  1894. 

(Before  Lord  Oolebidge,  O.J.,  Hawkins,  Mathbw,  Oayb,  aad 

GfiANTHAM,  JJ.) 

Req.  v.  Dysox.  (a) 

Undischarged  bankrupt — Obtaming  credit  without  ddacloming 
bankruptcy — Practice — Eoidence — Intent  to  defraud — 32  ($•  38 
Vict,  c,  62,  «.  18 ;  46  ^47  Vict.  c.  52,  s.  81. 

An  intent  to  defraud  is  not  an  ingredient  of  the  offence  created  by 
sect.  81  of  the  Bankruptcy  Act,  1883,  which  renders  it  unlawful 
for  an  undischarged  bankrupt  to  obtain  credit  to  the  extent  of 
twenty  pounds  or  upwards  from  any  person  without  informing 
sv^h  person  of  the  fact  of  his  being  an  undischarged  bankrupt. 

CASE  reseryed  for  the  consideration  of  this  ooart  by  the 
Ooart  of  Quarter  Sessions  for  the  West  Riding  of  York- 
shire, pursuant  to  11  &  12  Vict.  c.  78.  The  case  was  as 
follows : — 

Alfred  Dyson  was  indicted  at  the  Ohristmns  General  Quarter 
Sessions  of  the  peace  for  the  West  Riding  of  Yorkshire, 
held  at  Leeds,  on  the  1st  and  2nd  Jan.  1894,  for  offences 
alleged  to  have  been  committed  by  him  under  sect.  31  of  the 
Bankruptcy  Act,  1883. 

The  first  count  of  the  indictment  (omitting  formal  parts)  was 
as  follows: — 

That  at  the  time  of  the  oommittiiig  of  the  offence  next  hereiiiafter  mentioned, 
Alfred  Dyson  was  an  nndiaeharged  bankrupt,  who  had  on  the  SOth  day  of  April,  1886, 
been  adjudged  bankrupt  under  the  Bankruptcy  Aot,  1883,  and  that  the  said  Alfred 

(d)  Beported  by  R.  OnMNiHGHAM  Qlin,  Esq.,  Barrister-at-Lftw. 

vol.  xvm.  B 
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Rbq.  Dyson  on  the  16th  day  of  May,  1892,  being  snoh  andisoharged  bankrupt  as  aforesaid, 

V.  unlawfully  did  obtain  credit  to  the  extent  of  20^  and  upwards,  that  is  to  say,  to  the 

Dtbon.  extent  of  108/.  18s.  Md.  from  one  Isaac  Naylor,  without  informing  the  said  Isaac 

Naylor  that  he  the  said  Alfred  Dyson  was  then  an  undischarged  bankrupt. 

1894. 

The  second  coant  was  Id  the  same  form  as  the   first  county 

ObiZi^ino"  ©^cept  that  the  amount  of  credit  therein  alleged  to  have  been 

tvedit—      obtained  from  the  said  Isaac  Naylor  was  163Z.  2s.  6d,,  and  the 
UrnUacharged  date  apon  which  sach  credit  was  alleged  to  have  been  obtained 

pr^S^T   ^^  theSrd  day  of  June,  1892. 

Evidence—       The  indictment   contained  two  further  counts  which  are  not 

Intent  to     material  to  the  question  raised  in  this  case.     It  was  proved  at 

46*i''^47lF«  the  trial  that  the  defendant  had  been  duly  adjudged  bankrupt 

c.  52, 8.  sY.  QQcldr  the  Bankruptcy  Act,  1883,  on  the  80th  day  of  Apnl, 
1885,  in  the  County  Court  of  Yorkshire,  holden  at  Huddersfield, 
and  that  he  had  never  obtained  his  discharge  from  such  bank- 
ruptcy. It  was  also  proved  that  the  defendant  had  since  his 
bankruptcy  carried  on  business  in  Huddersfield,  and  that  on  the 
16th  day  of  May,  1892,  and  the  3rd  day  of  June,  1892,  respec- 
tively, goods  to  the  value  of  1032.  13^.  lid.  and  163Z.  2^.  6(2. 
respectively  were  purchased  upon  credit  by  the  defendant  from 
the  said  Isaac  Naylor,  at  Bradford,  and  that  such  goods  were  on 
the  said  dates  respectively  delivered  to  the  defendant  upon 
credit,  and  kept  by  him  without  any  payment  being  made 
therefor.  It  was  also  proved  that  the  defendant  did  not  on 
either  of  the  said  dates,  or  at  any  other  time,  inform  the  said 
Isaac  Naylor  that  he  the  defendant  was  an  undischarged  bank- 
rupt and  that  the  said  Isaac  Naylor  was  not  at  the  time  the  said 
credits  or  either  of  them  were  obtained  aware  of  such  fact. 

It  was  proposed  by  counsel  for  the  defendant  to  put  questions 
to  the  witnesses  called  on  behalf  of  the  prosecution  with  a  view 
to  show  that,  although  the  above-mentioned  credits  had  been 
obtained  by  the  defendant  without  any  information  having  been 
given  that  he  was  an  undischarged  bankrupt,  and  without  the 
said  Isaac  Naylor  having  been  aware  of  the  fact,  such  credits 
had  been  so  obtained  by  the  defendant  without  intent  to 
defraud,  and  it  was  submitted  on  behalf  of  the  defendant  that  if 
he  could  show  that  although  the  said  credits  were  obtained  as 
aforesaid  they  were  so  obtained  without  intent  to  defraud,  he  was 
entitled  to  an  acquittal. 

It  was  objected  by  counsel  on  behalf  of  the  prosecution  that  an 
intent  to  defraud  was  not  an  ingredient  of  the  ofEence  charged 
under  sect.  31  of  the  Bankruptcy  Act,  1883,  and  that  an  offence 
under  the  said  section  was  proved  upon  proof  that  the  defendant 
had  obtained  credit  to  the  extent  of  2QL  or  upwards  without 
giving  the  information  specified  in  the  section. 

The  Court  was  of  opinion  that  for  the  purpose  of  determining 
whether  or  not  an  offence  under  the  section  had  been  committed 
it  was  immaterial  to  consider  whether  the  credit  had  been 
obtained  with  or  without  an  intent  to  defraud,  and  ruled  that 
questions  proposed    to  be  put  only  with  a  view  to  show   an 
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absence  of  an  intent  to  defraad  conld  not  be  pat^  and  directed        Baa. 
the  jniy  npon  tbe  question  of  fraadalent  intent  in  accordance       ^^* 
with  the  above  opinion.  ' 

The  Conrt,  at  the  request  of  the  counsel  for  the  defendant^        1894. 
consented  to  reserve   this  case  for    the   consideration  of  Her  j>^^rZZ^__ 
Majesty's   judges   in   the   event    of  the    jury   convicting    the     oSt€i^i^ag' 
defendant.  er»cue— 

The  jury  convicted  the  defendant  upon  the  first  two  counts  of  TJik^Mcharg^d 
the  indictment,  and  he  was  sentenced  by  the  court  to  six  weeks    pJ^'JJ^JZ 
imprisonment  without  hard  labour.  Ev%dMus&^ 

The  defendant  has,  pending  the  consideration  of  this   case,      Intwtto 
been   discharged  on  recognisance  of   bail  to  render  himself  in  ^e^^vi^t 
execution  in  the  event  of  the  conviction  being  affirmed.  e.  52,  <.  81. 

The  question  for  the  consideration  of  the  judges  of  Her 
Majesty's  High  Court  of  Justice  is,  whether  the  above-mentioned 
ruling  and  direction  was  right  or  wrong. 

If  the  Court  is  of  opinion  that  the  defendant  should  have 
been  allowed  to  cross-examine  with  a  view  to  show  that, 
in  obtaining  the  above-mentioned  credits  under  the  circumstances 
and  in  manner  above  mentioned,  he  had  no  intent  to  defraud,  and 
that  the  jury  should  have  been  directed  to  acquit  the  defendant  if 
satisfied  that  in  obtaining  the  said  credits  he  had  no  such  intent, 
the  conviction  in  this  case  is  to  be  quashed ;  otherwise  it  is  to  be 
affirmed. 

By  sect.  81  of  the  Bankruptcy  Act,  1888  (46  &  47  Vict.  c.  62), 
it  is  enacted  that : 

Where  an  Qodisohju-ged  banknipt  under  this  Act  obtains  credit  to  the  extent  of 
tipentT  ponnda  or  np wards  from  any  person  without  informing  snch  person  that  he  is 
aa  undischarged  bankmpt,  he  shall  be  goilty  of  a  misdemeanour,  and  may  be  dealt 
with  and  ponished  as  if  he  had  been  gailty  of  a  misdemeanonr  nnder  the  Debtors  Act, 
1869,  and  the  proTisions  of  that  Act  shall  apply  to  proceedings  under  this  section. 

By  sect.  18  of  the  Debtors  Act,  1869  (32  &  88  Vict.  c.  62),  it 
is  enacted  that : 

ETery  misdemeanonr  nnder  the  second  part  of  this  Act  shall  be  deemed  to  be  an 
oiSBnee  within  and  snbject  to  the  proTisions  of  the  Act  of  the  session  of  the  twenty- 
aeeond  and  twenty-third  years  of  the  reign  of  Her  present  Majesty,  chapter  seven- 
teen, intitoled  "  An  Aet  to  preTent  Texations  indictments  for  certain  misdemeanonra  ;** 
and  when  any  person  is  charged  with  any  snch  ofifence  before  any  justice  or  justices, 
■noh  justice  or  justices  shall  take  into  consideration  any  evidence  adduced  before  him 
or  them  tending  to  show  that  the  act  oharged  was  not  committed  with  a  guilty  intent. 

Harper  on  behalf  of  the  prisoner,  contended  that  the  effect  of 
the  enactment  in  sect.  31  of  the  Bankruptcy  Act,  1883,  that  the 
provisions  of  the  Debtors  Act,  1869,  shall  apply  to  proceedings 
nnder  the  section,  was  to  incorporate  into  that  section  the  pro- 
visions of  sect.  18  of  the  earlier  Act,  and  that  therefore  it  was 
ncnmbent  on  the  prosecution  to  prove  an  intent  to  defraud  on 
the  part  of  the  prisoner,  or  that  at  any  rate  it  was  open  to  the 
prisoner  to  disprove  any  such  intent.  [Hawkins,  J. — The  object 
of  the  statute  is  not  to  prevent  fraud,  but  to  prevent  a  person 
who  is  an  undischarged  bankrupt  obtaining  goods  from  people 

B  3 
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Reo.        withoat  those  people  being  informed  that  he  is  an  andischarged 
_J-  bankrupt.]     In   Reg  v.  Peters  (bi  L.  T.    Rep.  545;   16   Q.  B. 

^^-      Div.  636;  16  Cox.  C.  C.   36;  55  L.  J.  173,  M.  C),  Lord  Cole- 
1894.       ridge,  C.J.  said  :  '^  In  such  a  case  as  the  present  where  a  man 
" — ■        obtains  goods  and  does  not  pay  for  them  for  a  substantial  period 
^^^^^^"^  of  time,  I  am  not  prepared  to  say  that  we  ought  to  limit  the 
credit^     plain  meaning  of  the  words  in  the  Act  of  Parliament/'     It  would 
Undiseluirged  appear  therefore  that  the  jury  were  entitled  to  take  into  conside- 
^Pra^-    ration  any  evidence  the  prisoner  might  be  able  to  give  as  to  intent ; 
Evidence—   and  here,  such  evidence  having  been  withheld  from  the  jury,  the 
Intent  to      conviction  was  wrong. 
4^*47"^^       ^^>^^^^^^h  ^n  behalf  of  the  prosecution,  was  not  called  upon, 
c.  52, 8.  81.        Lord  Coleridge,  C.J. — This  is  an  indictment  under  sect.  31  of 
the  46  &  47  Vict.  c.  52,  a  statute  which  says  that  where  an  undis- 
charged bankrupt  obtains  credit  to  the  extent  of  twenty  pounds 
or  upwards  from  any  person  without  informing  such  person  that 
he  is  an  undischarged  bankrupt,  he  shall   be  guilty  of  a  mis- 
demeanour, and  may  be  dealt  with  and  punished  as  if  he  had  been 
guilty  of  a  misdemeanour  under  the  Debtors  Act,  1869.     Now 
this  man  did,  the  jury  have  found,  obtain  credit  to  the  extent  of 
103Z.  13«.  lid.  and  163Z.  2».  6d.  from  a  person  with  whom  he 
dealt  without  informing  such  person  that  he  was  an  undischarged 
bankrupt.     It  appears  to  me,  therefore,  that  the  whole  purpose  of 
the  statute  was  fulfilled,  and  that  everything  that  was  necessary 
was  proved   before  the  quarter  sessions.     The  only  distinction 
between  this  and  the  case  of  Reg,  v.  Peters  {ubi  sup,)  is,  that  there 
it  was  a  cash  transaction,  whereas  here  it  was  not  a  cash  trans- 
action.    That  case  clearly  lays  down  the  rule  that  it  is  immaterial 
whether  it  was  a  cash  trans£u;tion  or  not.     The  words  of  the 
statute  are  '^obtaining  credit,'^  and  it  is   found  that  here  the 
prisoner  obtained  goods  on  credit.     The  prisoner  having  obtained 
credit  without  giving   the  required  information,  I  cannot  enter- 
tain a  doubt  but  that  whether  or  not  he  had  any  intent  to  defraud 
he   had  done  all  that  was   necessary  to  bring  him  within  the 
section,  and  that  the  conviction  was  perfectly  right.     It  follows 
that  the  conviction  must  be  sustained. 

Hawkins,  J. — I  am  of  the  same  opinion,  and  cannot  entertain 
any  doubt  on  the  subject  when  I  read  the  words  of  the  section, 
namely,  that  ^'  where  an  undischarged  bankrupt  obtains  credit  to 
the  extent  of  twenty  pounds  or  upwards  from  any  person  without 
informing  such  person  that  he  is  an  undischarged  bankrupt,  he 
shall  be  guilty  of  a  misdemeanour.*'  The  reference  at  the  end  of 
the  section  to  the  Debtors  Act,  1869,  to  which  our  attention  has 
been  drawn  by  the  learned  counsel  for  the  prisoner,  is  relied  upon 
as  showing  that  an  intent  to  defraud  is  an  essential  element  in 
the  offence  created  bv  the  section.  I  have  looked  at  that  Act, 
however,  and  am  very  much  struck  by  the  fact  that  all  the 
offences  there  are  offences  in  the  creation  of  which  the  words 
^'^  with  intent  to  defraud  *'  are  used,  or  the  words  "unless  the  jury 
is  satisfied  that  he  had  no  intent  to  defraud/'     It  can  hardly. 


GBIMIKAL  LAW  CASES.  5 

therefore,  have  been  intended  by  the  Legislature  in  the  present  Act        Bbo. 
to  have  made  this  an  offence  only  where  there  is  an  intent  to       dj^- 

defraad.     I  am  quite  satisfied  that^  if  it  had  been  so  intended,  we        ' 

should  have  found  those  words  in  the  statute.     I  am  therefore  of        1894. 
opinion  that  this  conviction  must  be  affirmed.  iiw«i— 

Mathew,  J. — An  ingenious  attempt  is  made  in  this  case  to     obtain^ 
incorporate  sect.  18  of  the  Debtors  Act,  1869,  into  sect.  31  ol  the      credit- 
Bankruptcy  Act,  1883,  and  to  read  the  latter  section  as  if  there  Undischarged 
were  found  at  the  end  of  the  section  these  words  :  "  And  when     practSL— 
auy    person    is  charged  with    any    such   offence,  any    evidence    Evidence-— 
tending  to  show  that  the  act  charged  was  not  cjmniitted  with  a     I'nteni  to 
guilty  intent  shall  be  taken  into  consideration. ''     Now  is  that  the  4,^I\*j  y^^^ 
usual  way  to  interpret  statutes  ?     It  seems  to  me  clear  that  it  is    c.  52,  ».  31. 
not,  because  when  you  look  at  sect.  18  of  the  earlier  Act  it  is 
clear  that  it  applies  to  proceediu&rs  before  justices,  and  that  its 
object  is  to  enlarge  the  discretion  of  the  justices  under  the  general 
discretion  conferred  upon  them  by  the  Vexatious  Indictments  Act. 
In  my  opinion  this  conviction  should  be  affirmed. 

Cave.  J. — I  am  of  the  same  opinion.     The  question  of  intent 
does  not  arise  in  this  case. 

Grantham,  J. — I  am  of  the  same  opinion. 

Conviction  affirmed. 

Solicitor  for  the  prosecution.  The  Solicitor  to  the  Treasury, 

iSoliciiors  for  the  prisoner.  Van  Sandau  and  Co.,  for  Milnes 
and  Marshall,  of  Huddersfield. 
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Saturday,  April  21,  1894. 

(Before   Lord  Coleridge,  C.J.,  Hawkins,   Mathew,  Cave,  aud 

Grantham,  JJ.) 

Rbq.  v.  Blaby.  (a) 

Practice  —  Evidence — Previous  conviction  —  Meaning  of  "  con- 
victfid  " — Finding  of  ju/ry — Prisoner  released  on  recognisances 
— Offences  against  Coinage  Act,  1861 — 24  <&  25  Vict.  c.  99, 
ss.  9  and  12. 

The  fact  of  a  prisoner  having  been  found  guilty  by  the  verdict  of  a 

(a)  Reported  by  R.  Oukmingham  Qlhn,  Esq.,  Barrister-at-Law. 


6  OEIMINAL  LAW  CASES. 

B»o.  jwry  of  any  of  the   nvisdemecmov/rs,  crimes,  or  offences  men- 

Bij!bt-  ^«>^  *^  «ec^«.  9,  10,  cmd  II  of  24  <§  25  Vict.  c.  99  {the  offences 

'  relating  to  the  Coinage  Act,  1861),  is  sufficient  to  satisfy  the 

1894«  word  "  convicted"  in  sect,  12  of  that  Act,  which  enables  the  conr- 

"■r~__  viciion  of  a  person  for  felony  who  has  committed  any  of  the  mis- 

Evidenee—  demeanours,  crimes,  or  offences  mentioned  in  sects.  9,  10,  and  11, 

Previous  after  having  been  convicted  previously  of  any  of  such  misde- 

conviction--^  msanouTs,  crimes,  or  o  fences.     Evidence  therefore  of  such  finding 

—ROeaMon  **  Sufficient  to  support  an  indictment  under  sect.  12,  and  it  is  not 

recogniMnces  necessary   to  prove  that  final  judgment  was  given  upon  such 

— 0#enc«»  finding. 

agaimt 

Coinage  Act,  /^ASB  stated    by  the   Common  Serjeant  of  London  for  the 
^^VicT^^id^^  consideration  of  this  Court  as  follows  : 

M.  9, 12. '  '^'^^^  prisoner  was  tried  before  me  at  the  February  Sessions  of 
the  Central  Criminal  Court,  for  feloniously  uttering  counterfeit 
coin  under  sect.  12  of  24  &  25  Vict.  c.  99. 

A  copy  of  the  indictment  is  sent  herewith  for  reference. 

The  prisoner  was  given  in  charge  to  the  jury  in  accordance 
with  the  usual  practice  on  the  first  part  of  the  indictment  only, 
viz.,  that  which  charged  her  with  uttering  a  counterfeit  florin,  on 
the  11th  day  of  January,  1894,  to  Emily  Hutchinson,  well  know- 
ing it  to  be  false  and  counterfeit. 

Mr.  Partridge  appeared  as  counsel  for  the  Mint,  and  the 
prisoner  was  defended  by  Mr.  Burnie. 

The  prisoner  in  the  hearing  of  the  jury  said  :  ''  I  desire  to  plead 
guilty  to  the  uttering  of  the  florin  on  the  11th  day  of  January, 
1894.'^  The  jury  therefore  found  a  verdict  of  "  guilty  '^  accord- 
ingly. The  prisoner  was  then  given  in  charge  to  the  jury  on  the 
second  part  of  the  indictment,  which  charged  her  with  having 
been  previously  convicted  on  the  23rd  day  of  April,  1888,  in  the 
name  of  Ellen  Edwards,  of  unlawfully  uttering  a  counterfeit  half- 
crown  to  Ellen  Dann.  knowing  the  same  to  be  false  and  counter- 
feit. 

To  this  charge  the  prisoner  pleaded  ''  not  guilty .'' 

John  Smith  was  then  called  and  said : 

I  am  a  sergeant  of  the  S  DiTiaion  of  police.  I  know  the  prisoner  at  the  Bar.  I  was 
present  in  this  oonrt  in  April,  1 888.  On  the  28rd  day  of  that  month  the  prisoner  was 
fonnd  gnilty  by  the  jury  of  ntteriog  a  oonnterfeit  half-orown  to  Ellen  Dann,  well 
knowing  the  same  to  be  false  and  oonnterfeit  She  was  convioted  in  tbe  name  of 
Ellen  Edwards.  The  prisoner  is  the  same  woman.  I  produce  this  certifioate  of  her 
conviction.  [Certificate  put  in  and  read.]  She  was  released  on  recognisance  to  come 
np  for  judgment  if  called  upon. 

A  copy  of  the  certificate  of  conviction  is  sent  herewith,  (a) 

(a)  The  certifioate  was  as  follows :  *'  Central  Criminal  Court  to  wit  These  are  to 
certify  that  at  the  general  session  of  the  delivery  of  the  Queen's  Gaol  of  Newgate,  and 
other  prisons  holden  for  the  jurisdiction  of  the  Central  Criminal  Court,  at  Justice 
Hall,  in  the  Old  Bailey,  in  the  suburbs  of  the  City  of  London,  on  Monday,  the  28rd 
day  of  April,  in  the  year  of  our  Lord  1888,  before  certain  justices  of  our  said  Lady  the 
Queen,  assigned  to  deliver  tiie  said  gaols  of  the  prisoners  therein  being,  Ellen  Edwards 
was  in  due  form  of  law  convicted  on  a  certain  indictment  against  her  for  that  she  did 
unlawfully  utter  a  counterfeit  half-crown  to  Ellen  Dann,  knowing  the  same  to  be  false 
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Mr.  Bamie,  on  the  part  of  the  prisoner^  submitted  there  was        Sbo. 
no  case  to  go  to  the  jury.     In  order  to  constitute  a  conviction       nj^jy 

there  must  be  both  verdict  and  judgment.     Here  there  was  no        ' 

judg^ent^  only  an  order  empowering  the  prisoner  to  be  released        1894. 
on  entering  into  a  recognisance  to  come  up  for  judgment.     By        "T" 
28  &  29  Vict.  c.  18,  s.  6  (a),  the  mode  of  proving  a  previous    jswdmu— 
conviction   is  set  out,  and   provides   tHat  the   certificate  shaU      Preinoiw 
contain  the  substance  and  effect  only  (omitting  the  formal  part)   ^^^Y^VTly 
of  the  indictment  and  conviction.     Ic  is  the  universal  practice  _^j^  ^n 
for  the  clerks  of  arraigns  and  justices  of  the  peace  to  set  out  in  r^cognitancM 
such    certificates    both  verdicts   and   judgments.     Why,  if  the     —Offmces 
verdict  of  the   jury  amounts  to  a  conviction  f     The  universal  (jo^^^^lct 
practice  of  such  experienced  Crown  lawyers  is  entitled,  like  the  1861—24  4-25 
practice    of  conveyancers,    to  the    highest   consideration.     An    Ftc*.  c.  99, 
interlocutory  judgment  is  quite  unknown  to  the  criminal  law  ;     "•  ^»  ^^• 
final  judgment  is  the  only  judgment  known  to  the  law,  that  is 
a  judgment  foUowed  by  sentence.     Reg.  v.  Miles  (24  Q.  B.  Div. 
p.  423),  although  at  first  sight  it  may  soem  to  be  an  authority 
to  the  contrary,  when  examined,  strongly  supports  this  view, 
because  in  this  case  judgment  was  entered  ipsissima  verba  of  the 
Summary  Jurisdiction  Act.     If  this  case  had  been  dealt  with  in 
1888  under  the  protection  of  the  First  Offenders  Act,  and  had 
followed  the  words  of   that  statute,  there  would  have  been  a 
judgment.     This  case  was  not  so  dealt  with,  but  tht^  prisoner 
was  released  on  recognisance   under  the  common   law  powers 
from  time  immemorial  vested  in  a  judge  of  oyer  and  terminer 
and  general  gaol  delivery.     It  is  plainly  laid  down  in  Hawkins' 
Pleas  of  the  Crown,  p.  38,  and  Hale's  Pleas  of  the  Crown,  p.  684, 
that  there  can  be  no  conviction  without  judgment,  and  this  would 
seem  to  follow  from  the  passage  in  Chitty  on  Criminal  Law  (1816), 
vol.  1,  p.  725  and  p.  736.     The  point  was  fully  considered  in  1844 
by  the  full  Court  of  Common  Pleas  in  Burgess  v.  Boetefeur  and 
Brown  (13  L.  J.  122,  M.  C),  and  the  Court  were  unanimous  that 
there  can  be  no  conviction  without  judgment. 

Mr.  Partridge,  for  the  Crown. — Burgess  v.  Boetefev/r  and  Brown 
has  been  distinguished  in  a  recent  case  tried  before  Sir  James 
Stephen,  viz.,  Jephson  v.  Barker  (3  Times  L.  Rep.  40),  in  1890, 
and  referred  to  in  Stroud's  Judicial  Dictionary.  All  through  the 
Coinage  Act  the  word  '^  conviction  '^  is  plainly  used  in  the  sense 
of  veidict. 

I  entertained  very  great  doubt  on  the  point,  but  thought  it 
safer  to  follow  Sir  James  Stephen  and  rule  that  there  was 
a  case  for  the  consideration  of  the  jury,  and  leave  this. 
Court  to  determine  authoritatively  as  to  what  constitutes  a 
'^  conviction/'     It  is  evident  Sir  James  Stephen  was  not  himself 

and  Gonnterfeit,  against  the  statate,  fto.,  and  against  the  peaeoi  ^,  and  the  said  Ellen 
Edwards  was  thereupon  ordered  to  find  one  surety  in  the  sozn  of  twenty  pounds  for 
her  appearance  to  hear  judgment  when  called  upon. — Dated  the  80th  day  of  Jan., 
1S94.--H.  E.  AVOKT,  Olerk  of  the  said  court." 
(a)  This  ahoiil4  no  doubt  hare  been  24  A25  Viot  c.  99,  s.  87. 
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Rbo.        free  from  doabt^  for  he  stayed  execation  to  enable  the  point  to 
^'  be  reconsidered  in  the  Court  ot  Appeal^  but  the  case  was  not 

*      proceeded  with.     The  point  is  from  a  practical  point  of  view  one 

1894.       of    great  importance^  as    the   practice   of    releasing    convicted 

— 7        persons  on  simple  recognisance  is  a  very  general  and  growing 

EtMenee^   One,  and  the  protection  of  the  First  Offenders  Act  is  of  very 

Previious     limited  scope.     The  jury  found  the  prisoner  was  the  same  person 

ronvictionr—^  named  in  the  certificate,  and  I  respited  judgment,  and  released 

-^^A02«awon  ^^^  prisoner  on  bail.     The  question  for  the  court  is  whether  upon 

reeognisa/ncet  the  facts  before  set  out,  the  prisoner  could  be  properly  convicted 

—Offences    of  felony. 

(igavnsi 

1861*^4  ^-Is      By  8®^*'  9  of  24  &  25  Vict.  c.  49,  it  is  enacted  that : 

Vict,  c,  99,         Whosoever  shall  tender,  ntter,  or  put  o£F  any  false  or  counterfeit  coin  resembling,  or 
S8,  9,  12.      apparently  intended  to  resemble,  or  pass  for  any  of  the  Queen's  current  gold  or  silver 
com,  knowing  the  same  to  be  ialse  and  counterfeit,  shall    ...     be  guilty  of  a  mis- 
demeanour. 

By  sect.  12  of  the  same  Act,  it  is  enacted  that : 

Whosoever,  having  been  convicted,  either  before  or  after  the  passing  of  this  Act,  of 
any  such  misdemeanour,  or  crime  and  o£Pence,  as  in  any  of  the  last  three  proceeding 
sections  mentioned,  or  of  any  felony  or  high  crime  and  ofiPence  against  this  or  any 
former  Act  relating  to  the  coin,  shall  afterwards  commit  any  of  the  misdemeanours 
or  crimes  and  offences  in  any  of  the  said  sections  mentioned,  shall  ...  be  guilty 
of  felony. 

And  by  sect.  37,  it  is  provided  that : 

Where  any  person  shall  have  been  convicted  of  any  offence  against  this  Act,  or  any 
former  Act  rdating  to  the  coin,  and  shall  afterwards  be  indicted  for  any  offence 
against  this  Aot  committed  subsequent  to  such  conviction,  it  shall  be^sufficient  in  any 
such  indictment,  after  charging  such  subsequent  offence,  to  state  the  substance 
and  effect  only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for  the 
previous  offence ;  and  a  certificate  containing  the  substance  and  effect  only  (omitting 
the  formal  part)  of  the  indictment  and  conviction  for  the  previous  offence,  purporting 
to  be  signed  by  the  clerk  of  the  court  or  other  ofiQoer  having  or  purporting  to  have  the 
custody  of  the  records  of  the  court  where  the  offender  was  first  committed,  or  by  the 
deputy  of  such  clerk  or  officer,  shall,  upon  proof  of  the  identity  of  the  person  of  the 
offender,  be  sufficient  evidence  of  the  previous  conviction,  without  proof  of  the 
signature  or  official  character  or  authority  of  the  person  appearing  to  have  signed  the 
same,  or  his  custody  or  right  to  the  custody  of  the  records  of  the  court 

Bvmie,  on  behalf  of  the  prisoner,  submitted  first,  that  the 
word  "  conviction  *'  strictly  means  the  judgment  of  the  Conrt, 
and  not  the  verdict  of  the  jury,  thougn  it  might  in  ordinary 
language  be  so  considered,  and  that  this  being  a  penal  statute 
the  word  was  to  be  construed  in  its  strict  legal  sense.  Secondly, 
that  even  assuming  the  word  to  mean  the  verdict  of  the  jory,  it 
was  necessary  for  the  prosecution  to  prove  what  the  final  judg- 
ment of  the  conrt  was,  for  non  constat  that  it  was  in  accordance 
with  the  verdict,  or  that  such  verdict  was  not  set  aside.  All 
that  the  prosecution  had  done  was  to  prove  an  order,  not  a 
judgement  of  the  court,  and  there  was  a  great  difference  between 
an  order  and  the  judgment  of  the  court.  In  Burgess  v.  Boetefeur 
and  Brown  {8  Scott^s  New  Sep.  194;  7  M.  &  G.  481  \  13  L.  J. 
122,  M.  C.)  in  an  action  under  25  Geo.  2,  c.  36,  s.  5,  by  an 
inhabitant  who  had  given  information  as  to  the  keeping  of  a 
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disorderly  honsej  in  oonseqaence  of  whicb  the  keeper  of  the  honse       Bi«. 
was  indicted  and  pleaded  guilty,  but  was  not  brought  up  for       n^y^y 

judgment  until  some  time  afterwards,  it  was  held  that  there  had        ' 

been  no  conviction  until  sentence  was  pronounced.     In  the  course       1894. 
of  his  judgment  Tindai^  C.  J.  said,  *' Undoubtedly  '  conviction' is        "~ 
verbti/m  equwocum  ;  it  is  used  sometimes  to  denote  the  verdict  of    evidence— 
the  jury,  and  at  other  times  in  its  strict  legal  sense  to  denote  the     Prevunu 
judgment  of  the  Court/'     This  being  so,  it  was  incumbent  upon  ,'fyf^***^'^, 
the  Court  to  place  the  construction  upon  the  word  which  was  most  ^SleUawon 
favourable  to  the  prisoner.     In  Reg.  v.  Ackroyd  (1  C.  &  B.  158)  reeognisaneet 
Cresswell,  J.  held  that  a  certificate  of  a  previous  conviction  under    —Offences 
7  &  8  Geo.  4,  c.  28,  s.  11,  must  state  that  jad^ment;  was  given,  (jj^^^^^ 
Here  there  was  no  judgment  shown  by  the  certificate,  merely  an  1861—24^2*5 
order  that  the  prisoner  should  come  up  for  judgment  when  called    Viet  c.  99, 
upon.     It  therefore  showed,  so  far  as  it  showed  anything,  that     *••  ^»  ^^• 
no  judgment  had  ever  been  given.     Again,  in  Beg.  v.  Stonnell 
(1  Uox  C.  C.  142),  Patteson,  J.  held  that  a  certificate  of  a  previous 
conviction  for  felony  was  not  admissible  unless  it  set  forth  not 
only  the  fact  of  the  prisoner's  conviction,  but  also  the  judgment 
of  the  Court  thereon.    So,  too,  in  Hale's  Pleas  of  the  Crown,  vol.  1, 
p.  685,  is  the  following :  "By  conviction,  I  conceive,  is  intended 
not  barely  a  conviction  by  verdict,  where  no  judgment  is  given, 
but  it  must  be  a  conviction  by.. judgment."     The  form  of  con- 
viction runs,  ''It  was  thereupon  considered  by  the  Court,"  and 
where  the  entry  upon  a  record  was  merely  ''  it  was  ordered  "  the 
Court  held  that  there  had  been  no  judgment :  (Bex  v.  Keiiworthy, 
1  B.  &  C.  711.)     In  Jephson  v.  Barker  and  another  (8  Times  L. 
Rep.  40)   the  Court  held  that  where  the  keeper  of  a  disorderly 
house  had  merely  been  bound  over  to  come  up  for  judgment  if 
called  upon,  there  had  been  sufficient  conviction  to  satisfy  25 
Goo.  2,  c.  36,  s.  5 ;  but  there,  as  pointed  out  by  Stephen,  J.,  the 
judgment  was  final  except  in  certain  events,  whereas  here  the 
certificate  showed  that  there  had  been  no  final  judgment,  the 
order  being  to  come  up  for  judgment  when  caUed  upon.     He  also 
cited  Beg.  v.  Miles  (24  Q.  B.  Div.  423j,  as  showing  what  a  final 
judgment  was. 

tiutt(m  and  Partridge,  for  the  prosecution,  were  not  called 
upon. 

Hawkins,  J.  delivered  the  judgment  of  the  Court  as  follows  : — 
The  Lord  Chief  Justice  and  my  learned  brothers  have  asked  me 
to  deliver  judgment  in  this  case  on  their  behalf  as  well  as  my 
own,  and  I  have  no  difficulty  in  expressing  my  opinion  that  this 
conviction  should  be  affirmed ;  and  affirmed  on  the  very  simple 
ground  that  the  two  sects.  9  and  12  of  the  Coinage  Offences 
Act,  1861,  show  clearly  what  construction  should  be  placed  on  the 
word  ^*  conviction  "  in  sect.  18.  It  is  unnecessary  therefore  to 
decide  any  of  the  questions  which  have  been  so  ably  argued  by 
Mr.  Bumie.  Now  sect.  9  of  the  Act  enacts  that  whosoever  shall 
put  off  any  false  or  counterfeit  coin  shall  be  guilty  of  a  mis- 
demeanour, and  being  convicted  thereof,  that  is  to  say,  being 
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Bio,        found  guilty  of  the  misdemeanour^  shall  be  liable  to  be  imprisoned. 
_V        The  sentence  was  to  follow  the  conviction.     It  is  clear,  therefore, 

'       that  the  intention  of  the  Legislature  in  enacting  this  was  that,  if 

1804.        a  person  was  found  guilty  of  an  offence  within  the  section,  the 

"TT        Legislature  meant  that  to  be  treated  as  a  conviction,  and  used 

Evidmco       *^®  word  "couvicted^'  as  meaning  having  been  found  guilty.     In 

PrwiouB     this  case  the  prisoner  was  clearly  found  guilty,  for,  on  looking  at 

convietiofir^  the  certificate,  it  shows  that.     It  is  true  that  there  is  no  mention 

— AsltfMs  im  ^^  ^^  ^^  *^  actual  judgment  or  sentence,  but  that  she  had  been 

TBcogtyiioneu  found  guilty  the  certificate  established  beyond  all  question.     Now 

^Qff0n4!eB    the  prisoner  is  indicted  under  sect.  12  of  the  Coinage  Offences 

n^V^A^*  Act,  1861,  which  creates  this  new  offence,  and  enacts  that  whoso- 

uawage  Act,  u»r.  -j-jr  i_'j 

1861— -24^25  ^^^^  having  been  convicted  ot  any  such  misdemeanour,  or  crime 
Vict  e.  99,  and  offence,  as  in  any  of  the  last  three  preceding  sections  men- 
M.  9, 12.  tioned,  that  is  to  say,  sects.  9, 10,  and  11,  shall  afterwards  commit 
any  of  the  misdemeanours,  or  crimes  and  offences,  in  any  of  the 
said  sections  mentioned,  shall  be  guilty  of  felony.  The  statute 
therefore  makes  that  a  felony  which,  had  it  been  the  first 
occasion  upon  which  the  prisoner  had  been  convicted,  would  have 
been  a  misdemeanour.  The  prisoner  having  pleaded  guilty  to  the 
charge,  in  order  to  prove  the  previous  conviction  the  certificate 
was  put  iu,  and  was  admitted  without  objection.  Now  that  certifi- 
cate shows  undoubtedly  that  the  prisoner  had  been  previously 
convicted.  Such  conviction  was  under  sect.  9,  and  she  pleaded 
guilty  to  having  committed  a  similar  offence  to  that  of  which  she 
had  been  convicted  under  sect.  9.  It  therefore  seems  to  us  that 
she  comes  directly  within  the  language  of  the  12th  section,  and 
is  guilty  of  the  felony  of  which  it  is  stated  in  the  case  she  has 
been  convicted.  It  seems  to  me  and  to  my  learned  brothers  that 
the  case  is  beyond  all  argument  when  you  come  to  read  sects.  9 
and  12.     The  conviction  must  therefore  be  affirmed. 

Conviction  affirmed. 
Sohcitor  for  the  prosecution.  The  Solicitor  to  the  Treaawry* 
Solicitor  for  the  prisoner,  T.  0.  Evcms. 
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QUBBN^S  BENCH  DIVISION. 

Jidy  24  and  30,  1894. 

(Before  Mathbw,  J.) 

Bud  v.  Wilson  and  Wa&d. 

Beid  v.  Wilson  and  Kino,  (a) 

Penalties — Swnday  observance — Ledwrea  on  entertaining  subjects 
on  Sundays — Nature  of  debates  prohibited — *'  House  opened  or 
used  for  public  entertainment  or  amusement" — Disorderly 
house — Liability  of  opener  of  meeting  and  licensee  of  house — 
hordes  Day  Observance  Act,  1781  (21  Geo.  3.  c.  49),  ss.  1,  2. 

Sect.  I  of  the  Lord's  Day  Observance  Act,  1781,  enacts  thai,  '^  anvy 
house,  room,  or  other  place  which  shall  be  opened  or  used  for 
public  entertainrnent  or  amusement  on  any  part  of  the  Lord's 
Day,  and  to  which  persons  shall  be  admitted  by  the  payment  of 
money,  shall  be  deemed  a  disorderly  house  or  phice,"  and 
penalties  are  therein  imposed  upon  {am^mgst  other  persons)  the 
"  keeper ''  of  the  sa/me,  and  upon  the  person  "  m4iv4iging  and 
conducting  such  entertainment  or  amusement,"  and  upon  the 
person  ading  as  "  master  of  the  ceremonies  "  of  any  such  meet^ 
ing,  or  as  "  chairman"  of  any  meeting  for  public  debate. 

In  an  action  for  penalties  under  this  Act  in  respect  of  Sunday* 
evening  lectures  on  entertaining  subjects  to  which  the  public  were 
admitted  on  payment  of  small  sums,  but  which  were  not  given 
for  the  purposes  of  profit,  the  ju/ry  having  fownd  thai  the  hall 
which  was  hired  for  the  lectures  was,  on  the  occasion  in  question, 
"  a  place  open  and  used  for  public  entertainment  or  amuse- 
msnt :" 

Held,  that  a  person  who  had  taken  the  chair  at  the  lectu/re,  intro- 
duced the  lecturer,  and  then  had  taken  his  plaice  amongst  the 
audience,  was  not  liable  to  penalties  under  the  Act,  either  as 
''master  of  the  ceremonies,"  or  as  ''manager  or  conductor"  of 
the  entertainment,  or  as  ''chairman"  of  a  debate  within  the 
meaning  of  the  section ;  also  thai  a  person  to  whom  the  licence 
for  the  use  of  the  hall  had  been  granted  by  the  authorities,  and 
who,  on  behalf  of  the  owner,  had  sanctioned  the  letting  of  the 
hall,  was  not  liable  as  "  keeper  "  of  such  place.  (&) 

FUBTHEB  conBideration  by  Mathew,  J.  in  two  actions  tried 
before  him  with  a  special  jnry  on  the  28th  day  of  June. 

<a)  Reported  by  W.  W.  Obb.  Esq.,  Barrister-at-Law. 

(6)  The  abofe  deciuon  was  affirmed  by  the  Oourt  of  Appeal,  see  oost,  and  71  L.  T. 
Bepi  789 ;  (1894)  W.  N.  211. 
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RwD  The  actions  were  brought  to  recover  penalties  alleged  to  have 

Wilson  axd  ^^^^  incurred  by   the  defendants   under  sect.  1  of  the  Act  21 

Wabd.  Geo,  3,  c.  49  (an  Act  for  preventing  certain  abuses  and  profana- 

»*WD  tions  on  the  Lord's  Day  called  Sunday. 

WiMOK  AND       Sect.  1  of  21  Geo.  3,  c.  49,  enacts : 
Kino.  ___ 
Whereas  certain  houses,  rooms,  or  plaoes,  within'  the  cities  of  London  or  West- 

1894.  minster,  or  in  the  neighbourhood  thereof,  have  of  late  freqnently  been  opened  for 

'  public  entertainment  or  amusement  apon  the  evening  of  the  Lord's  Day,  commonly 

Lord* 8  Day  ^^^  Sunday ;  and  at  other  houses,  rooms,  or  places  within  the  said  cities,  or  in  the 

Observance  ^^^iSt^^^rhood    thereof,   under  pretence  of    inquiring  into  religious  doctrines,  and 

Act  1781 explaining  texts  of  Holy  Scripture,  by  persons  unlearned  and  incompetent  to  explain 

EnUrtavivina  ^^^  B&Die,  to  the  corruption  of  good  morals,  and  to  the  great  encouragement  of 

leetuns---^  irreligion  and  profaneness;   be   it  enacted:  that  any  house,  room,  or  other  place, 

Disorderlv  ^^^^^  shall  be  opened  or  used  for  public  entertainment  or  amusement,  or  for  publicly 

hous»---  debating  on  any  subject  whatsocTer,  upon  any  part  of  the  Lord's  Day  called  Sunday, 

(t  T-^iMr "  o  "^^  ^  which  persons  shall  be  admitted  by  the  payment  of  money,  or  by  tickets  sold 

**niflM^"  ^  for  money,  shall  be  deemed  a  disorderly  house  or  place ;  and  the  keeper  of  such  house, 

**(VhMArm  ^^^^^i  or  place  shall  forfeit  the  sum  of  two  hundred  pounds  for  every  day  that  such 

fwMlr'^  house,  room,  or  place  shall  be  opened  or  used  as  aforesaid  on  the  Lord's  Day,  to  such 

j^J^yV^  person  as  will  sue  for  the  same,  and  be  otherwise  punishable  as  the  law  directs  in 

9A  n      Q  ^^^'^^  o'  disorderly  houses ;  and  the  person  managing  or  conducting  such  entertain- 

/L  ^^*  3»  ment  or  amusement  on  the  Lord's  Day,  or  acting  as  master  of  the  ceremonies  there, 

«.  4>y,  s«.  1,  2.  QY  S8  moderator,  president,  or  chairman  of  any  such  meeting  for  public  debate  on  the 

Lord's  Day,  shall  likewise,  for  every  such  offence,  forfeit  the  sum  of  one  hundred 

pounds  to  such  person  as  will  sue  for  the  same. 

A  penalty  of  fifty  pounds  is  imposed  upon  '^  doorkeepers, 
servants,  or  other  persons ''  who  shall  collect  or  receive  money  or 
tickets,  or  deliver  out  tickets  for  admitting  persons  to  such 
house,  room,  or  place  on  the  Lord's  Day. 

Sect.  2  enacts : 

That  any  person  who  shall  at  any  time  hereafter  appear,  act,  or  behave  him  or 
herself  as  master  or  mistress,  or  as  the  person  having  the  care,  government,  or 
management  of  any  such  house,  room,  or  place  as  aforesaid,  shall  be  deemed  and 
taken  to  be  the  keeper  thereof  .  .  .  notwithstanding  he  or  she  be  not  in  fact  the 
real  owner  or  keeper  thereof. 

The  facts  and  arguments  are  fully  set  out  in  the  written  judg- 
ment of  the  learned  judge. 

Sir  R.  E.  Webster,  Q.C.  and  C  Chapman  for  the  plaintiff. 

Bobaon,  Q.C.  and  Oorrie  Grant  for  the  defendants. 

Cv/r.  ad/o,  vulL 

July  30. — The  following  written  judgment  was  delivered  by 

Mathew,  J. — These  were  actions  to  recover  penalties  for  acts 
alleged  to  have  been  done  in  contravention  of  21  Geo.  3,  c.  49. 
The  facts  that  led  to  the  litigation  were  these :  A  number  of 
leading  citizens  at  Leeds  had  formed  themselves  into  a  society  for 
the  purpose  of  giving  on  Sunday  evenings,  lectures  on  art, 
science,  literature,  and  sociology.  The  public  was  admitted  on 
payment  of  small  sums,  but  the  lectures  were  not  intended  for 
purposes  of  profit.  A  hall  called  the  Coliseum  was  hired  by  the 
society,  and  a  number  of  lectures  was  given,  in  respect  of  two  oi 
which  the  present  proceedings  were  instituted.  There  was  no 
evidence  that  any  of  the  lectures  before  those  in  question  were 
within  the  prohibitory  clauses  of  the  Act,  but  it  was  said  that  on 
the  7th  and  21st  days  of  January  of  this  year  the  lectures  were 
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of  a  forbidden  charaoter^  and  rendered  the  defendants   liable        Rmd 
to  the  penalties  sought  to  be  recovered.     On  the  7th  day  of  «^     ^* 
Jannary   Mr.    Yilliers  gave  a  lectare  on  '^  Chicago   past  and      wabd. 

? resent,'^  with  a  description  of  the  recent  exhibition  called  *'the        Rbid 
P'orld's  Fair.'*    The  lecture  was  illustrated  by  lime-light  illustra-   ^    "•  ^^ 
tions  of  the  places  and  persons  described.    The  second  lecture  on       Kisq, 

the  21st  day  of  Janaary  was  delivered  by  Mr.  Max  O'Rell  on  the        

characteristics   of  the    three   nations^    England^    Ireland^    and        ^^^^- 
Scotland.     The  defendant  Mr.  Ward,  who  was  mayor  of  Leeds   lord's  Day 
and  president  of  the  society^  took  the  chair  at  the  first  lecture.    Observance 
At  the  second,  the  defendant  Mr.  King  was  chairman.     On  each   ■^^*»  ^^?^r' 
occasion  the  chairman  introduced  the  lecturer  and  then  left  the     udures^^ 
platform  and  took  his  place  amongst  the  audience.     Mr.  Wilson,    Disorderly 
a  defendant  in  both  actions,  was  a  solicitor.     He  had  no  personal      house— 
interest  in  the  Coliseum,  nor  was  he  shown  to  have  had  ^^7  ti^^^^^*\L 
knowledge  of  the  characfcer  of  the  lectures  proposed  to  be  given.   ^'Ohairman 
The  hall  belonged  to  a  limited  company  in  liquidation.      Mr.     of  pubUe 
Wilson  had  been  secretary  to  the  company,  and  afterwards  acted    ^^^*T 
as  solicitor  to  the  liqaidator.     It  had  been  necessary  to  obtain  c.  49,  ss.  1, 2. 
from  the  local  authorities  a  licence  for  the  use  of  the  hall,  and 
that  licence  had  been  granted  to  Mr.  Wilson,  and  it  was  admitted 
that  the  terms  of  the  licence  had  not  been  departed  from.   A  Mr. 
Watson,  who  was  manager  of  the  hall  for  the  company,  had 
agreed  with  the  society  as  to  the  terms  on  which  the  hall  was  let, 
and  Mr.  Wilson,  on  behalf  of  the  liquidator,  had  sanctioned  the 
arrangement.     At  the  trial  of  the  actions,  the  jury  came  to  the 
conclusion  that  the  hall,  upon  the  occasions  in  qoestion,  was 
a  place  open  and  nsed  for  public  entertainment  or  amusement, 
and,  upon  the  evidence  given  as  to  the  highly-diverting  means  by 
which  any  information  contained  in  the  lectures  was  imparted, 
this    conclusion    seemed    reasonable.     After    the    verdict,    the 
objection  was  taken  by  the  counsel  for  the  defendants  that  there 
was  no  evidence  that  the  defendants  had  so  acted  as  to  bring 
themselves  within  the  penalty  clauses,  and  the  case  was  reserved 
for  further  consideration.     On  the  argument  it  was  urged  on  the 
one  hand  that,  upon  the  facts  which  were  not  in  controversy,  the 
liability  of  the  defendants  was  established,  and  the  judgment 
should  be  entered  for  the  plaintiff;  while,  on  the  other  hand,  it 
was  contended  that  the   defendants   did  not   come  within  the 
description  of  those  rendered  liable  to  penalties  by  the  Act.     The 
following  are   the   material   provisions    of   the    statute  :     [His 
Lordship  theu  read  the  provisions  of  sect.  1  of  the  Act]   (see 
25  Geo.  2,  c.  86,  ss.  2  and  5,  and  3  Geo.  4,  c.  114.)     It  appeared 
from  the  statement  of  claim  in  each  action  that  Wilson  was  pro- 
ceeded against  as  keeper  of  a  place  used  for  public  entertainment 
or  amusement,  and  it  was  argued  for  the  plaintiff  that  the  facts 
that  the  licence  had  been  granted  to  him,   and  that   he   had 
sanctioned  the  letting  of  the  hall  to  the  society,  were  conclusive 
upon  this  point.    But  Wilson  wa^  only  the  agent  for  the  liquidator 
to  procure  a  tenant  or  tenants  for  the  hall.     He  had  derived  no 
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Bhd  profit  from  tiie  tenancy^  nor  had  he  any  responsibility  for  the  use 

Wmoir  axd  ^  which  the  hall  was  put  for  purposes  of  pablic  entertainment^  so 

WjLBD.  loiig  <^  the  proyisions  of  the  Hcence  were  observed.     He  was  not 

Bbd  within  the  description  of  '^  keeper '^  contained  in  sect.  2.     [His 

WnMf  AMD  ^^^^^P  t'*®^  ""^^  t"^®  description  of  a  '*  keeper/'  as  contained 
Kmo.       in  that  section.]    He  was  no  more  the  keeper  of  the  hall  than  the 

liquidator.     A  landlord  of  a  house  used  by  others  for  purposes 

^f^*       mentioned  in  the  statute^  or  a  house  agent  who  was  employed  to 
Lord't  Day    ^^^  ^  tenant;  could  not;  with  any  regard  to  accuracy,  be  called  a 
Oba^roanee   keeper  of  the  housC;  and  I  am  of  opinion  that,  as  against  Wilson, 
^jJ^Vj^  the  action  fails.     Then,  as  to  the  defendants  Ward  and  Eling ; 
locturMT^  ^^^'^  ^*8  sought  to  be  made  liable,  not  as  a  joint  keeper  of  the 
Diaordmiy    room  under  sect.  2,  but  on  the  following  grounds :  (1)  As  chair- 
^<"*««—      man ;    (2)   as   master  of  the  ceremonies ;    (3)   as  the   person 
u^;^.r_  managing  or  conducting  the  entertainment  or  amusement.    As  to 
<*  QhnUman   (1)  it  is  clear  from  the  section  that  the  meeting  referred  to  means 
ofpvhlM     a  meeting  for  the  purpose  of  profane  debate  on  the  Lord's  Day. 
21  gIa> "s"    '^  ^  ^^)  neither  defendant  could  be  said  to  have  been  master  of 
c,  49,  ff.  1, 2.  the  ceremonies.     That  description  is  applicable  to  amasements  of 
a  different  character,  which  are  in  no  respect  analogous  to  the 
lectures  in  question.     Nor  can  it  be  said — as  to  (3) — that  either 
defendant  managed  or  conducted  the  entertainment  or  amuse- 
ment.    The  chairman  on  each  occasion  managed,  not  the  enter- 
tainment, but  the  meeting  of  those  present  at  the  lecture.     He 
had  no  authority  but  that  derived  from  the  consent  of  the 
audience.    It  was  not  shown  that  he  had  anything  to  do  with  the 
selection  of  the  lecturer.     He  could  not  control  the  gentleman 
who  gave  the  entertainment,  who  might  be  amusing  or  dull  as  he 
thought  proper.     The  chairman  could  not  compel  him  to   be 
either  grave  or  gay,  and  any  interference  on  his  part  with  the 
lecturer  on   the  ground  that  he  was  too  entertaining  would 
probably  be  resented  by  the  meeting,  and  would  lead  to  the 
selection  of  another  chairman.     I  do  not  consider  that  either 
defendant  is  shown  to  have  been  liable  on  any  of  the  foregoing 
grounds.     I  am  therefore  of  opinion  that  the  defendants  Ward 
and  King  are  not   liable,   and  I  give  judgment  for  all   the 
defendants  with  costs. 

Judgment  for  defendcmts  vnth  coats. 
Solicitors  for  the  plaintiff*,  Deshorough,  8<m,  and  Prichard. 
Solicitors  for  the  defendants,  Darley  and  Oumberlandy  for  E. 
and  H,  Wilson,  Leeds. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  June  11  ^  1894. 

(Before  Oavb  and  Collins^  JJ.) 

Be  Mbuniib.  (a) 

Habeas  corpus — JExtradhtion--'Political  offence — Ancurchiam — 
Evidence  of  identity — Evidence  of  accomplice— OorroborcUion — 
One  commitment  on  two  charges  —  Extrad/ition  Act,  1870 
(33  ^  34  Vict.  c.  52),  s.  S,  aub^aect.  1. 

By  the  Extradition  Act,  1870  (33  ^  34  Vict  c.  52),  the  crimes  of 
murder  and  manslaughter  are  with  others  made  the  subject  of 
extradition,  but  by  sect,  3,  svh-sect,  1,  it  is  provided  that  a 
f%LgUive  criminal  shall  not  be  surrendered  if  the  offence  in 
respect  of  which  his  surrender  is  demanded  is  one  of  a  political 
chwracter. 

One  M,,  an  Anarchist,  and  a  fugitive  criminal  in  England  from 
France,  had  been  committed  to  prison  under  the  Extradition 
Act,  1870^  by  one  of  the  police  m^istrates,  at  Bow-street,  with 
a  view  to  his  extradition  to  France  in  consequence  of  a  requisi- 
tion by  the  French  Ghvemment  for  his  surrender  to  take  his 
trial  in  that  country  on  two  charges  of  murder,  and  attempt  to 
murder  in  Paris,  one  being  that  by  means  of  an  escplosion  he 
had  attempted  to  wreck  a  government  building,  and  the  other  of 
causing  an  explosion  in  a  public  caf$.  An  application  was 
made  on  behalf  of  the  prisoner  for  a  writ  of  habeas  corpas  for 
his  release  on  the  ground  that  the  offence  charged  with  respect 
to  the  explosion  at  the  government  building  was  a  political 
offence  within  the  meaning  of  sect,  3  of  the  Extradition  Act, 
1870 ;  thai  there  was  no  evidence  as  to  identity ;  that  the  evi- 
dence against  the  prisoner  was  the  evidence  of  an  accomplice, 
and  was  uncorroborated  ;  and  that  there  had  been  only  one  com- 
mitment on  the  two  charges. 

Held,  thai,  the  prisoner,  being  an  Anarchist,  did  not  belong  to  a 
party  having  a  form  of  government  of  its  own  or  which  sought  to 
impose  a  form  of  government  upon  another  party,  and  that  the 
offences  with  which  he  was  charged,  being  directed  in  the  main 
against  citizens  generally  rather  than  against  the  government 
as  a  government,  were  not  offences  of  a  political  character  within 
the  meaning  of  sect.  3  of  the  Extradition  Act,  1870,  and  that 
consequently  the  writ  ought  not  to  go. 

(a)  Reported  by  Hmnr  Lnfin,  Esq.,  Barrister-aULaw. 
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iU  Mbdnub.  Al8o,  that  there  woe  sufficient  evidence  of  identity  to  enable  the 

1894  magistrate  to  commit ;    that  a  prisoner  is  not  entitled  to  he 

.'  acquitted  because  the  only  evidmce  against  him  is  that  of  an 

Extradition—      accomplice  or    accessory   after  the  facty   and   that  the  fact  of 

PolibieaX  whether  there  is  corroborative  evidence  or  not  is  not  conclusive 

AnarMam—  ^f  ^^  ^^V  9f  ^  magistrate,  but  that  he  has  to  exercise  a  dis- 

Evidence—  cretion  in  these  cases  ;  and  fv/rther,  that  under  the  Act  it  is 

Corroboration  not  necessary  that  there  should  be  a  sepa/rate  commitmsnt  for 

'^.^^  eachoffenc.. 

"^3:^*^^  F  *»»««  «"«  1«^^«  to  i^^^^  '^  ^^^^ons  had  been  given    by 

—33^34    -■-     Kennedy,  J.,   in  chamberB,  calling  upon  the  Secretary  of 

Vict.  c.  52,    State  and  others  to  show  cause  why  a  writ  of  habeas   corpus 

••  3  (1).      should  not  issue  to  bring  up  the  body  of  one  Theodore  Meunier, 

in   order  that  he   might  be    discharged    from    custody.     The 

summons  was  adjourned  into  court. 

Theodore  Meunier,  a  French  anarchist,  and  a  fugitive  from 
France,  was  arrested  in  London,  on  a  warrant  under  the  Extra- 
dition Act,  1870,  on  two  charges  of  murder,  and  attempt  to 
murder  in  Paris  by  means  of  explosive  bombs.  The  two  offences 
charged  were  committed  on  different  occasions,  one  on  the  night 
of  the  14th  or  15th  day  of  March,  1892,  by  causing  an  explosion 
at  the  Lobau  Barracks ;  the  other  by  causing  an  explosion  on 
the  22nd  day  of  April,  1894,  at  the  Cafe  V6ry,  whereby  two 
persons  were  killed. 

The  prisoner  was  brought  before  Sir  John  Bridge,  one  of  the 
metropolitan  police  magistrates,  at  Bow-street,  who  after  hearing 
evidence  on  both  sides,  committed  the  prisoner  under  the  Extra- 
dition Act,  1870.  The  evidence  contained  in  depositions  sent 
from  France,  and  in  those  taken  in  the  Bow-street  Police-court 
showed  that  Meunier,  who  was  described  as  a  carpenter  and 
member  of  a  syndicate,  was  at  the  Caf^  V^ry  just  before  the 
explosion. 

Evidence  was  given  by  a  Madame  Bricout,  an  acquaintance 
and  an  accomplice  of  Meunier,  which  showed  that  he  was  the 
author  of  the  explosion  at  the  Oaf(§  Y^ry. 

Evidence  as  to  identity  was  also  given. 

Application  was  now  made  on  behalf  of  Meunier  for  a  writ  of 
liaheas  corpus,  to  discharge  him  on  the  grounds  :  (1)  That  it 
was  not  shown  that  the  Meunier  to  whom  the  depositions  taken 
in  France  referred  was  the  Meunier  who  was  brought  before  the 
magistrate;  (2)  that  the  evidence  as  to  the  explosion  at  the 
Gaf6  V6ry  was  that  of  an  accomplice,  and  was  uncorroborated  in 
any  material  particular  implicating  tlie  prisoner;  (3)  that  as 
regards  the  explosion  at  the  Lobau  Barracks,  that  was  a  political 
offence ;  (4)  that  there  were  two  substantive  offences,  and  only 
one  commitment. 

Sect.  3,  sub-sect.  1,  of  the  Extradition  Act,  1870  (33  &  34 
Vict.  c.  52),  provides  as  follows  : 
A  fugitive  criminal 'shall  not  be  snirendered  if  the  o£Fence  in  respect  of  which  his 
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suTander  is  domiaded  is  one  of  a  politioal  ohsrsoter,  or  if  he  prove  to  the  estisfsotioii    ^  Msunibb. 

of  the  police  msgistrste,  or  the  ooort  before  whom  be  is  brought  on  habtas  eorpm$t  or  

to  the  Secretary  of  State,  that  the  requisition  for  bis  eurreader  has  in  fact  been  made       -  1894« 
witii  a  Tiew  to  try  or  punish  him  for  an  ofifence  of  a  political  character.  «... 

Emiradition — 

The  BoUcitor-General  (R.  T.  Reid,  Q.O.),  the  Attomey-Oeneral  ^]^^ 
(Sir  John  Bigby,  Q-C,  and  Sutton  with  him),  appeared  to  show  AnarehiMm— 
cause  against  the  writ. — The  eyidence  against  the  prisoner  was  Evidence--- 
amply  sufficient  to  justify  his  commitment  under  the  Extradition  Oorrdboration 
Act,  and  the  evidence  of  the  woman  who  was  the  prisoner's  ^iJ^^^aU^ 
accomplice,  was  not  only  sufficient  in  itself,  but  was  abundantly  charge*  in  om 
corroborated  by  the  other  evidence.  ^^*^J^^!^ 

Bymie,  for  the  prisoner,  contended  that  there  was  nothing  to     y^  f  52 
show  that  the  prisoner  was   the  same   Meuuier  of  whom  the      #.  3  (i). 
woman  spoke  in  her  evidence.     It  was  not  enough  to  receive 
depositions  taken  against  the  prisoner  abroad  and  in  his  absence 
that  the  prisoner  is  of  the  same  name ;  he  ought  to  be  identified. 
There  is  no  physical  description  of  Meuuier,  and  there  was  no 
photogpraph  of  him  before  the  magistrate.     If  Madame  Bricout's 
evidence  be  struck  out  there    is   absolutely  no  evidence    of 
identification.      Madame  Bricont  was  an   accomplice^  and  her 
evidence  therefore  required  material   corroboration,  but   there 
was   no  real   corroboration  of  it.      If  this  offence  had    been 
committed   in   England  it  is   clear  that  a  judge  would   have 
advised  the  jury  that  they  ought  not  to  convict  on  the  uncor- 
roborated evidence  of  an   accomplice;  and  the  prisoner  would 
have  been  acquitted;  clearly,  therefore,  this  is  not  a  case  for 
extradition.     Sect.  10  of  the  Act  points  out  that  a  magistrate 
shall  not  commit  a  prisoner  under  the  Extradition  Act  unless  the 
evidence  produced  is  such  as  would  justify  his  committal   for 
trial  if  the  crime  of  which  he  is  accused  had  been  committed  in 
England.     It  is  not  sufficient  that  there  is  some  evidence.     This 
court  will  review  the  discretion  of  the  magistrate  :  (Re  Oaationi, 
64  L.  T.  Rep.  844;    (1891)  1   Q.  B.  149;  60  L.J.  22,  M.  C; 
Be  Ghierin,  60  L.  T.  Rep.  588 ;  58  L.  J.  42,  M.  C.)     As  to  the 
explosion  at    the   Lobau   Barracks    it  was  a   political   offence 
within  sect.  8,  sub-sect.  1,  of  the  Act.     No  words  were  added 
by  the  Legislature  as  to  what  constitutes  a  political  offence,  nor 
is  there  any  restriction  placed  on  the  words  in  the  Act.      The 
plain  simple  meaning  of  the  words  should  be  taken,  namely, 
that  they  refer  to  an  offence  committed  against  the  State  with  a 
political  motive,  and  with  a  political  object.     The  explosion  at 
the  Lobau  Barracks  is  clearly  such  a  political  offence. 

Cave,  J. — ^I  am  of  opinion  that  the  writ  in  this  case  should  be 
refused.  The  principal  ground  upon  which  Mr.  Barnie  rested 
bis  case  was  that  there  was  no  evidence  before  the  magistrate 
of  the  identity  of  the  Meunier  whom  he  had  committed  to 
HoUoway  with  the  Meunier  who  is  spoken  of  by  the  witnesses  in 
the  depositions  sent  from  France.  That  was  the  point  to  which 
I  think  he  attached  the  most  importance.  The  second  point  was 
that  the  evidence  against  Meunier  was  that  of  an  accomplice  or 

vou  xvm.  0 
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Re  MscnoBB.  an  accessory  after  the  fact^  and  that  there  was  no  corroboration 
^^       of  her  evidence  in  any  material  particolar.     The  third  point  was 

* that  there  being  two  charges  against  the  prisoner^  there  was 

Extraditionr—  only  one  Commitment  to  HoUoway.  The  fourth  point  was  that 
Politic^  the  offence  was  a  political  offence  within  the  meaning  of  those 
AtMrchism—  words  in  the  Extradition  Act,  and  not  an  ordinary  crime.  I 
Evidence--  think  it  is  more  convenient  to  take  the  second  point  first,  and  to 
Corroboration  inquire  whether  there  was  material  corroboration  of  the  evidence 
\^8^^aU  wWch  no  doubt  rested  mainly  upon  Madame  Bricout.  She 
charges  in  one  gives  a  description  of  her  acquaintance  with  Meunier,  and  says 
commitment  that  some  time  in  March  he  came  to  lodge  with  her  and  her 
Vi^t  c  52  liusband,  and  from  that  date  she  gives  a  pretty  particular  and 
s.  3  (1). '  full  account  of  him,  and  what  they  did  together  down  to  the 
time  when  the  offence  at  the  Caf6  Yery  was  actually  committed. 
It  is  important  to  see  whether  in  point  of  fact  she  is  corroborated 
with  regard  to  this  in  a  material  particular.  Now  she  says  that 
during  the  time  they  were  living  together  there  arose  a  dispute 
between  them  owing  to  Meunier  having  broken  into  the  place 
when  he  found  it  locked,  and  that  that  circumstance  happened 
is  abundantly  corroborated  by  the  evidence  of  Boy,  the  locksmith 
and  his  wife,  and  by  the  evidence  of  the  concierge,  at  the  place 
where  they  lived  and  his  wife.  No  doubt  it  is  said  that  all  that 
might  have  been  perfectly  true,  and  yet  that  Meunier  might 
have  been  perfectly  innocent  of  the  crime  with  which  he  stands 
charged.  No  doubt  that  is  true,  and  if  that  matter  stood  alone 
there  would  hardly  have  been  sufficient  corroboration  in  a 
material  particular  to  meet  the  general  principle  which  Mr. 
Burnie  invokes.  But  the  case  goes  a  great  deed  beyond  that. 
There  is  a  grey  valise  which  plays  an  important  part  in  this 
investigation.  It  is  left  by  someone  who  cannot  be  precisely 
identified  in  the  immediate  neighbourhood  of  the  Caf6  V^ry. 
Madame  Bricout  says  that  the  explosive  mixture  was  produced 
from  that  grey  valise,  and  that  Meunier  had  such  valise  is 
deposed  to  by  the  concierge  and  his  wife.  But  further  than  that, 
there  is  the  statement  of  Madame  Bricout  that  on  the  Friday 
before  the  offence  was  committed  she  went  to  the  house  of  one 
Francis  in  order  to  get  clothes  for  disguising  the  identity  of 
the  prisoner  Meunier,  and,  of  course,  that  is  far  more  nearly 
approaching  the  offence  itself  than  the  matter  which  I  have 
spoken  of  before.  Now,  in  that  she  is  corroborated  by  Madame 
Boy,  who  says  she  saw  Madame  Bricout  go  to  the  house  of  the 
concierge  and  come  away  from  it  again  with  a  bundle,  and  by 
Madame  Scellery,  who  says  that  she  saw  Meunier  wear  the 
clothes  which  are  shown  to  have  been  the  clothes  of  Francis  on 
Sunday  and  on  Monday,  the  day  when  the  explosion  took  place. 
Now  those  are  very  important  matters,  and  do  seem  to  me  to 
corroborate  in  a  material  particular  the  evidence  which  Madame 
Bricout  has  given.  It  is^  of  course,  possible  to  take  each  one 
of  these  and  say,  ''  Well,  this  is  but  a  small  matter,^'  and  ^'  that 
is  but  a  small  matter^^'  and  ^^  the  other  is  only  a  small  matter/' 
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They  may  all  in  themselyes  be  small  matters,  bat  the  whole  of  AsMBumn. 
them  taken  together  form  very  strong  circamstantial  eyidence        ^^ 

to  show  that  there  mast  at  all  events  be  a  considerable  amount        ' 

of  trath  in  what  Madame  Briooat  is  saying.     I  think  that  the  EtOradiUonr- 
Solicitor-General  was  warranted  in  saying  that  there  was  oor-      PoUHeal 
roborative  evidence  which  was  sufficient  for  the  magistrate  to  Ana/rehiam— 
act  upon.     Before,  however,  passing  from  this  point,  I  should    Evidsne^ 
like  to  say  that  in  my  judgment  the  fact  of  whether  there   is  Owrohoration 
corroborative  evidence  or  not  is  not  conclusive  of  the  duty  of  lJ^^^^ 
the  magistrate,  but  he  has  to  exercise  a  discretion  in  these  cases,  ehargea  in  om 
The  law  is  not  that  a  man   against  whom   there  is   only  the  commUment 
evidence  of  an  accessory  or  accomplice  is  entitled  to  be  acquitted;    y^  f ^^ 
the  law  falls  short  of  that.     The  judge  must  lay  the  evidence      $.  3  (l).  ' 
before  the  jury,  though  at  the  same  time  it  is  the  practice  of 
judges  to  warn  the  jury  against  acting  upon  the  uncorroborated 
evidence  of  an  accomplice.     No  doubt,  however,  the  jury  are  in 
law  entitled  to  have  that  evidence  laid  before  them,  and  if  they 
choose  to  disregard  the  warning  of  the  judge,  and  are  so  satisfied 
of  the  trath  of  the  accomplice  that  they  will  act  on  his  testimony, 
I  know  no  law  which  says  that  they  shall  not,  nor  any  power  of 
setting  such  a  verdict  aside  in  a  Court  of  law.     At  the  same 
time,  the  magistrate  must  of  course  act  upon  his  own  discretion, 
and  if  he  had  said,  '^  The  evidence  here  is  that  of  an  accomplice, 
there  is  no  material  corroboration,  and  1  do  not  beUeve  that  any 
jury  would  act  upon  that  testimony,  and  on  that  ground  I  discharge 
the  accused,^'  I  could  not  say  that  he  was  wrong.     On  the  other 
hand,  as  the  learned  magistrate  has  taken  the  opposite  view,  I  am 
also  unable  to  say  that  he  is  wrong.     The  matter  must  be  one  for 
the  discretion  of  the  magistrate,  with  which  I  think  this  Court 
would  hardly   be  justified  in  interfering.     My  brother  Collins 
reminds  me  that  I  have  omitted  two  other  matters  of  corrobora- 
tion which  seem  to   me  also  to   go  some    way.     According  to 
Madame  Bricout  it  was  arranged  that  the  actual  perpetrator  of 
the  offence  should  take  the  explosive  into  the  cafe  and  should 
then  be  called  out  by  someone  outside,  who  was  thus  to  give  him 
an  excuse  for  going  outside  and  leaving  the  explosive  within,  and 
there  is  peculiar  evidence  given  by  two  witnesses,  one  the  waiter, 
and  the  other  a  person  who  was  at  the  caf^,  having  some  refresh- 
ment there,  who  both  say  that  they  saw  a  man  outside  just  before 
the  explosion  making  signs.   Each  of  these  two  witnesses  thought 
himself  to  be  the  person  to  whom  the  signs  were  made,  and  both 
went  out  and  saw  the  man  and  then  found  that  they  were  mistaken. 
That   is  a  peculiar  corroboration  no  doubt  of  the  story   which 
Madame  Bricout  tells.    Further,  there  is  the  statement  of  Madame 
Soellery,  that  after  the  offence  had  been  committed  she  was  with 
Meunier  on  a  steamer,  when  Meunier  gave  her  such  a  vivid  and 
detailed  description  of  the  way  in  which  the  explosion  had  taken 
place  as  to  impress  her  with  the  conclusion  that  he  must  have  been 
a  party  to  it  himself.     There  is,  further,  the  fact  that  later  on  he 
told  her  that  it  would  be  necessary  for  him  to  leave  the  country 

Q  2 
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Re  Mkumieb.  for  a  time  for  reasons  which  he  did  not  very  fully  explain^  but 
^^        which  she  appears  to  have  taken  to  have  referred  to  the  explosion 

'        at  the  Caf6  Y6ry.     All  these  matters  seem  to  me  to  be  abandant 

Estraditioiv^  Corroboration^  in  acting  upon  which  the  magistrate  rightly  exercised 
^feucT*^      his  discretion.     The  next  point  was  as  to  the  evidence  of  identity. 
Anarchim^—  ^i**  Bamie  said^  even  if  it  be  taken  for  granted  that  there  was 
Evidence—   perfectly  good  evidence  against  a  man  of  the  name  of  Meunier^  as 
Corroboratwn  having  been  engaged  in  these  offences^  there  was  no  evidence  that 
-^^^p!omiU   ^^^  ™*^  ^^^  ^®®  before  Sir  John  Bridge  was  the  man  Meanier^ 
eharget  vn  om  spoken  ot  by  the  witnesses.     No  one  was  called  to  identify  him  as 
^^^I^w^jToa*  **  ®  ™*^  *^  whom  the  wituesses  in  the  deposition  referred.     That, 
Vict.  e.  52     undoubtedly^  is  perfectly  true,  but  nevertheless  it  seems  to  me 
8, 8  (i).  '    there  was  sufficient  evidence  of  his  identity  to  justify  the  magis- 
trate in  what  he  did.     [His  Lordship  went  through  the  evidence.] 
With  regard  to  the  question  whether  this  is  a  political  offence  or 
not,  it  appears  to  me  that  there  must  be,  in  order  to  have  a 
political  offence,  two  distinct  parties,  each  seeking  to  impose  the 
Goyemment  of  its  choice  upon  the  other,  and  when  you  have  two 
distinct  parties  of  that  kind,  then  no  doubt  offences  incidentally 
committed  in  the  course  of  an  attempt  by  one  party  to  impose  the 
Government  of  its  choice  on  the  other,  are  to  be  regarded  as  so 
connected  with  the  political  contest  as  to  amount  to  political 
offences.     Here,  however,  are  not  two  parties,  one  seeking  to 
impose  its  Government  on  the  other.     The  party  to  which  the 
prisoner  Meunier  belongs  has  no  form  of  Government  which  it  seeks 
to  impose  at  all ;  it  is  the  enemy  apparently  of  all  Governments, 
and  its  operations  are  directed  not  primarily  against  the  Govern- 
ment but  only  incidentally,  and  secondarily  against  the  members 
of  the  political  body,  but  they  are  directed  primarily  against  the 
members  of  the  general  body,  the  citizens,  and  apparently  only 
casually   against    the   Government   or  governing   body.       The 
offences  of  which  anarchists  are  said  to  be,  and  in  some  cases 
have  been  proved  to  be,  the  authors,  are  in  the  main  offences 
against  the  citizens  generally,  rather  than  against  the  Govern- 
ment qua  Goyemment,  and  in  my  judgment  such  proceedings 
cannot  rightly  be  classed  as  politiceJ  offences,  and  so  escape  from 
the    meshes  of    the    Extradition   Act.      I   am   very  clearly  of 
opinion   that   the  writ  ought  not  to  go  on  the  ground  of  this 
being  a  political  offence,  because  it  was  not  a  political  offence 
within  the   meaning  of  the   Extradition  Act,    but  an  ordinary 
crime  against   a  private   citizen,  and  not  against   members  of 
the  Goyemment.     I  am  of  opinion,  therefore,  that  the  apphoation 
fails  on  all  grounds,  and  must  be  dismissed. 

Collins,  J. — I  am  entirely  of  the  same  opinion,  and  on  the 
same  grounds. 

AppUcoHon  refused. 
Solicitor  for  the  prisoner,  T.  0.  Evans. 

Solicitor   for  the    Secretary   of  State,   The   SoUcitar   to  the 
TreastJury, 
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CROWN  CASES  RESERVED. 

April  28,  May  5  and  28,  1894. 

(Before  Hawkins,  Mathew,  Cave,  Obanthah,  Charles,  Williams^ 
Lawrance,  Wbiqht,  Collins,  Bbuoe,  and  Esnnsdt,  JJ.) 

Reg.  v.  Dennis,  (a) 

Unsound  food — Fruit  sold  wholesale — Sale  in  bulk  under  condi- 
tion that  unsound  portion  be  destroyed — Liability  to  seiziure  in 
hands  of  retail  dealer — Questions  for  magistrates  and  jury — 
Bona  fides  of  sale — Public  Health  {London)  Act,  1891  (54  ^  55 
VicL  c.  76),  s.  47. 

In  order  to  convict  a  person  under  sub-sect,  3  of  sect.  47  of  the 
Public  Health  (London)  Act,  1891,  of  having  sold  for  the  food 
of  man  an  article  unfit  for  the  food  of  man,  it  is  necessary  to 
prove  that  the  article  at  the  time  it  was  found  in  the  purchaser's 
possession  was  liable  to  be  seized  for  one  or  other  of  the  reasons 
stated  in  sub-sect,  1  of  the  section.  That  is  to  say,  because 
being  diseased,  unsound,  unwholesome,  or  unfit  for  the  food  of 
man,  it  was  exposed  for  sale  or  deposited  in  some  place  over 
which  the  purchaser  had  control  for  the  purpose  of  sale  or 
preparation  for  sale. 

Further,  assuming  such  facts  to  be  proved,  it  is  a  question  for  the 
magistrates  or  jury,  having  regard  to  all  the  circumstances  of 
the  sale,  to  say  whether  or  not  the  article  was  intended  for  the 
food  of  man  by  tlis  defendant  when  sold  by  him ;  and  whether, 
if  it  was  represented  at  the  time  of  sale  not  to  be  so  intended, 
such  representation  was  made  bona  fide. 

So  held  by  the  majority  of  the  court,  Mathew,  J.  dissentiente. 

CASE  stated  for  the  consideration  of  the  Court  for  Crown 
Cases  Reserved  by  the  chairman  of  the  London  County 
Quarter  Sessions  as  follows  : — 

John  William  Dennis  was  tried  before  me  at  the  Quarter 
Sessions  for  the  county  of  London,  holden  at  the  Sessions  House, 
Newington,  on  the  13th  day  of  Jan.,  1894,  upon  an  indictment 
(a  copy  of  which  is  annexed  to  this  case,  charging  him  with 
having  committed  an  offence  under  the  Public  Health  (London) 
Act,  1891  (54  &  55  Vict.  c.  76),  s.  47,  sub-sect.  (3). 

1.  The  defendant  is  an  English  and  foreign  fruit  and  potato 
broker,  and  carries  on  business  in  Covent  Oarden. 

(a)  Reported  by  R«  Cunniiigham  Guiif,  Esq.,  Barrister-at-Law. 
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Rw.  2.  On  or  aboat  the  11th  day  of  Oct.^  1898,  a  conaignment  of 

-^  •'•  eighty-three  bags  of  "  Grenoble  **  walnuts  was  received  at  the 

'      defendant's  warehoase  for  sale  on  behalf  of  the  foreign  owner. 

L894.        One  bag  was  taken  indiscriminately  from  the  bulk  as  a  sample. 

_     ~7  -  3.  On  the  2l8t  day  of  Oct.,  1893,  ten  bags  of  these  walnuts 

^i8al6  of    '^61*6  sold  to  a  customer.     This  was  the  first  sale  made  from  this 

fruit—      consignment.     Later  in  the  day,  and  after  the  sale  to  Charles 

^fcl^^*^  Lyons   hereinafter   mentioned,   eight    of    those  ten  bags   were 

goyttr^ify^lS^  returned  by  the  customer  as  bad,  and  exchanged  for  others  of  a 

Liabxiuyof   different    kind;    the   remaining    two   bags    were  kept   by   the 

whoUBole     customer  as  being  good.     On  the  23rd  day  of  Oct.,  1893,  the 

Practice—    defendant  was  informed  for  the  first  time  of  the  bad  quality  of 

(iuettioTufor  the  nuts,  and  ordered  the  bulk  to  be  examined.     As  the  result  of 

jwry—Bona   that  examination  the  eight  returned  bags  and  about  fifteen  more 

^FubHeHeMh  ^®^®  ^7  *^^  defendant's  orders  destroyed,  because  there  were  not 

(London)  Act,  ^^  those  bags  a  sufficient  number  of  good  nuts  to  pay  the  cost  of 

1891—54^55  separating  the  good  from  the  bad.     What  then  remained  of  the 

^*^  47  ^^'    bulk   were  sold  to  a  person   who  promised   to  sort  them   and 

destroy  the  bad  ones. 

4.  On  Saturday,  the  said  21st  day  of  Oct.,  1893,  Charles 
Lyons^  a  wholesale  and  retail  fruiterer,  bought  twenty  bags  of 
the  walnuts  after  examining  the  sample  bag,  but  without 
examining  the  bulk,  although  he  would  have  been  allowed  to  do 
so  if  he  had  chosen. 

5.  Oyer  the  pigeon-hole  of  the  pay  desk  in  the  shop,  where  the 
said  Charles  Lyons  bought  and  paid  for  the  walnuts,  there  was 
exhibited  the  printed  notice  a  facsimile  of  which  is  annexed 
hereto  (a). 

6.  The  same  Saturday  evening,  after  he  had  taken  them  away, 
the  said  Charles  Lyons,  after  shooting  some  of  them  on  his  stall 
in  preparation  for  sale,  found  the  major  portion  of  the  bulk  of 
the  said  walnuts  were  bad,  and  endeavourea  to  return  them  to  the 
defendant,  but  as  it  was  after  business  hours  the  defendant's 
business  premises  were  closed.  The  said  Charles  Lyons  then 
tried  to  find  a  sanitary  inspector,  but  failed  to  do  so  until  the 
following  Monday,  the  23rd  day  of  Oct.,  1893,  when  he  handed 
the  said  walnuts  to  the  sanitary  inspector  for  the  vestry  of 
Bermondsey. 

7.  On  the  said  23rd  day  of  October^  1893,  the  said  sanitary 
inspector  took  the  whole  of  the  said  walnuts  handed  to  him  by 
the  said  Charles  Lyons  to  the  Southwark  Metropolitan  Police 
Court,  where,  after  inspection,  they  were  condemned  by  the 
magistrate  as  unfit  for  the  food  of  man  and  destroyed. 

8.  No  proceedings  were  taken  against  the  said  Charles  Lyons 
with  respect  to  the  said  walnuts. 

(a)  The  notice,  which  was  marked  '*  B.,"  was  in  the  following  terms,  Tis. : — Special 
Notice  to  Buyers. —Original  packages  of  either  fmit  or  yegetables,  the  contents  of 
which  may  partly  proTe  unsound,  either  from  delay  in  transit  or  any  other  cause,  are 
sold  on  the  express  condition  that  the  "  buyent  *'  sort  the  said  contents,  and  destroy  the 
unsound  poition  before  being  offered  to  the  public.— W.*Dbnri8  and  Som. 


CRIMINAL  LAW  OASES.  23 

9.  The  defendant  and  his  witnesses  proved  that  it  was  the  Rko. 
practice  of  the  fruit  brokers  in  Covent  Garden  to  sell  foreign  ..  ^' 

fruit  in  the  original  packages  in  which  it  comes  from  abroad  

without  any  examination  of  the  contents^  except  by  opening  one  1894. 

or  more  samples  Hccording  to  the  size  of  the  consignment,  and  j;^^  .^ 
by  seeing  whether  the   ontsides  of  the  packages   showed  any    ^*^^!8dUoT 
signs  of  damage  and  by  testing  the  weight  and  by  the  smell.      fruit— 
But  the  boyers  might  examine  the  bulk  if  they  chose.     That  ^^^*'*'  ^ 
packages  were  frequently  sold,  although  the  brokers  knew  or  gound^fruii^ 
had  reason  to  believe  that  some  part  of  the  contents  was  bad   Liability  of 
and  unfit  for  the  food  of  man,  but  that  as  between  the  brokers     vihoUtdie 
and  the  buyers  it  was  the  buyers'  duty  to  see  that  the  bad  fruit    p^^cHco' 
was  separated  from  the  good  and  destroyed,  and  that  none  of  it  Questions  for 
was  offered  to  the  public.     It  was  also  stated  by  those  witnesses  jury— Bona 
that  there  was  neither  time,  nor  rooiu,  Dor  skilled  labour  ®^ough-^^,?"^^^'T7 
obtainable  at  Covent  Garden  to  enable  the  brokers  to  sort  the  (London)  Ad, 
good  fruit  from  the  bad  before  it  was  sold  by  them.  1891—54^55 

10.  The  fruit  in  the  sample  bag  of  walnuts  was  good,  and  at    ^^^'fi  ^^* 
the  time  the  consignment  was  received  there  was  nothing  in  the 
external  appearance  of  the  packages  in   the   bulk  or   in   their 
weight  or  smell  to  indicate  that  the  contents  were  bad.     These 

were  the  cheapest  quality  of  walnut  the  defendant  had  in  stock. 

11.  The  defendant  admitted  that  he  knew  most  of  the  bags  in 
this  consigument  would  in  all  probabilty  contain  some  walnuts 
which  were  bad  and  unfit  for  the  food  of  man,  and  that  he  sold 
them  with  that  knowledge.  He  said  he  should  not  have  sold 
them  if  he  had  known  they  were  so  bad  as  they  turned  out  to  be, 
bnt  that  he  would  sell  walnuts  when  there  was  a  suflicient 
quantity  of  good  nnts  in  the  packages  to  make  it  profitable  to 
sort  the  good  from  the  bad  ;  if  there  was  a  less  quantity  of  good 
nnts  than  that  he  would  have  the  whole  package  destroyed.  He 
also  admitted  that  a  larger  proportion  of  walnuts  had  turned  out 
bad  than  usual  that  season,  and  that  the  class  ot  walnuts  in 
question  having  had  their  husks  removed  by  means  of  chemicals, 
were  liable  to  go  bad  quickly,  sometimes  in  two  or  three  days. 
At  the  date  of  the  sale  to  Lyons  these  walnuts  had  been  in  stock 
ten  days. 

12.  On  those  facts  it  was  contended  by  counsel  for  the  defen- 
dant :  (1)  that  no  offence  under  sect.  47  (3)  of  the  said  Act  had 
been  shown,  because  that  sub-section  only  applied  where  the 
person  in  whose  possession  the  articles  in  question  were  found 
had  himself  committed  an  offence  under  sect.  47  (2) ;  (2)  that 
if  the  defendant  had  contracted  with  Lyons  that  Lyons  should 
(in  accordance  with  the  notice  "  B ")  sort  out  and  destroy  the 
unsound  fruit  from  the  walnuts  sold  to  him,  the  defendant  would 
not  be  guilty  of  the  offence  charged,  and  that  the  said  Notice 
"  B ''  was  evidence  of  such  a  contract ;  and  (3)  that  the  jury 
should  be  asked  whether  the  defendant,  when  he  sold  the  pack- 
ages of  walnuts  knowing  there  were  some  bad  ones  among  them, 
intended  the  bad  or  only  the  good  ones  for  the  food  of  man. 
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Rao.  13.  I^  however^  overraled  contentions  1  and  2,  and  declined  to 

-.  ^'  leave  the  question  (3)  to  the  jary. 

14.  I  directed  the  jury  to  find  the  defendant  gailty  if  they 

1894.  found  that  he  sold  the  walnuts  to  Lyons  and  that  the  walnuts 

-        2  f  od  ^^^  ^^  ^^^  ^^^^  ^^  ^'^  ^^^^  ^^^  ^^^  ^^^  ^^  man,  unless  the 

^Sale  of    defendant  proved  that  at  the  time  he  sold  them  he  did  not  know, 

fruit—       and  had  no  reason  to  believe,  they  were  unfit  for  the  food  of  man. 

^rchaser  to  J  farther  told  the  jury  that  the  defendant  could  not  contract  him- 

8otmd%v^—  ^®^*  ^^^  ^^  ^^®  liability  to  a  penalty  under  the  Act  by  agreeing 

Liability  of  with  Lyous  to  sort  out  and  destroy  the  bad  nuts,  and  that  they 
wholesale     must  altogether  disregard  the  said  notice  marked  *'  B." 

Practice^        The  jury  returned  a  verdict  of  "  Guilty ,''  and  I  postponed  judg- 
Questionefor  ment  and  discharged  the  defendant  on  recognizance  of  bail  to 

jury— Bona   appear  to  receive  judgment  at  the  session  next  folio  win  er  the 
^lumalth  determination  of  this  case. 

(London)  Act,      Sect.  47  of  the  Public  Health  (London)  Act,  1891   (54  &  55 
^^vl^^^teT  Vict.  c.  76),  enacts  that . 

8,  47.  1.  Any  medical  officer  of  health  or  sanitary  inspector  may  at  aU  reasonable  times 

enter  any  premises  and  inspect  and  examine  (a)  any  animal  intended  for  the  food  of 
man  which  is  exposed  for  sale,  or  deposited  in  any  place  for  the  purpose  of  sale  or  of 
preparation  for  sale,  and  (5)  any  article,  whether  solid  or  liqaid,  intended  for  the  food 
of  man,  and  sold  or  exposed  for  sale,  or  deposited  in  any  place  for  the  purpose  of  sale 
or  of  preparation  for  sale,  the  proof  that  the  same  was  not  exposed  or  deposited  for  any 
such  purpose,  or  was  not  intended  for  the  food  of  man,  resting  with  the  person  charged ; 
and  if  any  such  animal  or  article  appears  to  such  medical  officer  or  inspector  to  be 
diseased,  or  unsound,  or  unwholesome,  or  unfit  for  the  food  of  man,  he  may  seize  and 
carry  away  the  same,  himself  or  by  an  assistant,  in  order  to  haye  the  same  dealt  with 
by  a  justice. 

2.  If  it  appears  to  a  justice  that  any  animal  or  article  which  has  been  seized,  or  is 
liable  to  be  seized  under  this  section,  is  diseased,  or  unsound,  or  unwholesome,  or 
unfit  for  the  food  of  man,  he  shall  condemn  the  same,  and  order  it  to  be  destroyed,  or 
80  disposed  of  as  to  prevent  it  from  being  exposed  for  sale  or  used  for  the  food  of  man ; 
and  the  person  to  whom  the  same  belongs,  or  did  belong  at  the  time  of  sade  or  exposure 
for  sale,  or  deposit  for  the  purpose  of  sale  or  of  preparation  for  sale,  or  in  whose 
possession  or  on  whose  premises  the  same  was  found,  shall  be  liable  on  summary  con- 
viction to  a  fine  not  exceeding  50/1  for  every  animal,  or  article,  or  if  the  article  consists 
of  fruit,  vegetables,  com,  bread,  or  flour,  for  every  parcel  thereof  so  condemned,  or,  at 
the  discretion  of  the  court,  without  the  infliction  of  a  fine,  to  imprisonment  for  a  term 
of  not  more  than  six  months,  with  or  without  hard  labour. 

d.  Where  it  is  shown  that  any  article  liable  to  be  seized  under  this  section,  and 
found  in  the  possession  of  any  person,  was  purchased  by  him  from  another  person  for 
the  food  of^  man,  and  when  so  purchased  was  in  such  a  condition  as  to  be  liable  to  be 
seized  and  'condemned  under  this  section,  the  person  who  so  sold  the  same  shall  be 
liable  to  the  fine  and  imprisonment  above  mentioned,  unless  he  proves  that  at  the 
time  he  sold  the  said  article  he  did  not  know,  and  had  no  reason  to  believe,  that  it  was 
in  such  condition. 

Sir  Henry  James,  Q.C.  {Finlay,  Q.C.  and  B,  jD.  Muir  with 
him),  on  behalf  of  the  defendant,  submitted  that  the  enactment 
in  question  did  not  prevent  the  sale  of  good  and  bad  walnuts 
provided  the  good  only  were  sold  tor  the  food  of  man;  and  the 
notice  being  evidence  that  the  bad  walnuts  were  not  sold  for  the 
food  of  man  should  have  been  allowed  to  go  to  the  jury.  The 
contention  on  the  part  of  the  prosecution  would  effectually 
destroy  the  sale  of  all  tinned  goods,  inasmuch  as  it  is  known  that 
a  certain  proportion  of  such  goods  in  most  cases  proves  to  be 
bad.    It  was  essential  that  at  the  time  the  goods  are  seized  they 
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should  be  exposed  for  sale  in  an  nnsoond  condition  :  and  these        Rao. 

wainats  had  not  been  fonnd  in  the  possession  of  the  defendant      j^^' 

when  exposed  or  in  preparation  for  sale.     The  placing  of  the      ^Z!^ 
notice  before  the  purchaser  most  have  been  some  evidence  that        1S94. 
he  had  knowledge  that  the  wainats  were  not  sold  as  being  good  .    iZT/  ^^ 
throaghout^  and  a  duty  was  by  virtne  of  the  contract  imposed     ^gdu  ^ 
npon  Lyons  by  the  defendant  of  separating  the  nnsound  walnuts      fruit— 
from  the  soand^  and  of  not  using  the  unsound  for  the  food  of  ^^^^*'**'  ** 
man  :  {Symonds  v.  Pain  and  others,  30  L.  J.  206,  Ex. ;  Sandys  totind%wit— 
V.  Small,  8  Q.  B.  Div.  449 ;  Vinter  v.  Hind,  10  Q.  B.  Div.  63.)       LiMUty  of 
EUiott,  in  support  of  the  conviction,  submitted  that  sect.  47     v}}u>iuaie 
(8)  of  the  Public  Health  London  Act,  1891,  was  passed  in  order    praeiie&-~ 
to  meet  such' a  case  as  the  present,  the  words  used  being  wider  QuMtiorufor 
than  those  in  sects.  116  and  117  of  the  Public  Health  Act,  1875,  iury— Bona 
upon  which  the  decision  in  Vinter  v.  Hind  {uH  sup.)  turned,  p^i^fljjjjjjl 
The  bags  of  walnuts  were  sold  by  the  defendant  with  the  know-  (London)  Act^ 
ledge  that  a  certain  proportion   of  the   walnuts  would,   in  all  1891 — 544*55 
probability,  prove  to  have  been  unfit  for  human  food  at  tihe  time    ^*^'/«  '*' 
they  were  sold ;  and  the  burden  of  proof  lay  upon  him  to  prove 
that  at  the  time  he  sold  the  walnuts  he  did  not  know  and  had 
no  reason  to  believe  that  they  were  unfit.     The  notice  spoke  for 
itself,  and  the  jury  had  nothing  to  do  with  its  meaning.     The 
liability  to  seizure  under  the  section  attached  during  the  whole 
period  between  the  receipt  of  the  walnuts  bv  the  defendant  and 
their  being  placed  by  Lyons  upon  his  stall.     The  prosecution 
was  not  obliged  to  show  fraudulent  intent  on  the  defendant's 
part,  the  Act  being  passed  for  the  protection  of  the  public  and 
making  it  an  offence  if  that  which  was  unfit  for  the  food  of  man 
was  sold  as  fit.     The  question  bad  been  properly  put  to  the  jury, 
and  they  having  found  the  defendant  guilty  of  the  offence  charged 
in  the  indictment  it  was  to  be  inferred  that  they  found  that  the 
walnuts  were  purchased  by  Lyons  from  the  defendant  for  the  food 
of  man,  they  being  when  so  purchased  in  such  a  condition  as  to 
be  liable  to  be  seized  and  condemned  under  the  section. 

Cur.  adv.  vult. 
May  28. — ^The  following  judgments  were  read  : 
Kennsdt,  J. — I  have  come  to  the  conclusion  that  this  convic- 
tion cannot  be  sustained.  In  the  first  place,  in  order  to 
establish  any  case  against  a  seller,  such  as  the  accused  in  this  case 
was,  under  the  statute  54  &  55  Vict.  c.  76,  s.  47,  sub-sect.  3,  it  is 
in  my  judgment,  clearly  necessary,  from  the  terms  of  the  sub- 
section itself,  to  prove  that  the  article  found  in  the  possession  of 
the  purchaser  was  an  article "  liable  to  be  seized  under  this 
section. '^  Sub-sect.  1  tells  us  what  is  meant  by  the  term 
''liable  to  be  seized.'^  The  article  is  'Miable  to  be  seized '^ 
only  if  it  is  an  article  (a)  intended  for  the  food  of  man; 
(b)  sold  or  exposed  for  sale  or  deposited  in  any  place  for 
the  purpose  of  sale  or  preparation  for  sale ;  (c)  appearing  to  the 
inspector  to  be  diseased,  or  unsound  or  unwholesome,  or  unfit  for 
the  food  of  man.     The  facts  of  this  case  show,  in  my  view,  that 
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Rao.        the  second  of  these  essential  elements  did  not  exist.      It  is  not 
Dbmhib       *^®  ^®^*  *^*^*  when  the  walnuts  in  the  possession  of  Lyons  were, 

at  the  instance  of  Lyons  himself,  taken  by  the  inspector,  they 

1894.        were  either  sold  or  exposed  for  sale,  or  deposited  in  any  place 
Unsound  food  ^^^  *^®  purpose  of  sale  or  preparation  for  sale.     Therefore  they 
—adU  €f    did  not  constitute   an  article  ^'  liable  to   be  seized ''  within  the 
fruits      meaning  of  the  section.     In  the  second  place,  the  conviction  of 
^det^r^^vn^  a  seller  under  sub-sect.  3  cannot  be  justified,  unless  the  buyer  is 
soimd  frwU—  shown  to  have  purchased  the  article  "  for  the  food  of  man. '     In 
Liability  qf  order  to  negative  this,  evidence  was  adduced  by  the  defendant  as 
^^^^^     to  the  exhibition  of  the  special  printed  notice  to  buyers,  and  as  to 
Praetiee—    *^®  practice  of  fruit  brokers.     It  was  evidence  no  doubt,  to  be  con- 
QtUsHomfor  sideredby  the  jury  only  in  connection  with  all  the  other  circum- 
Jd^T^^  stances  of  the  case.     It  was  for  the  jury  to  consider  whether  the 
PtSuc  Health  transaction,  which  appears  otherwise  to  have  been  a  sale  by  sample 
(London)  Act,  of  articles  commonly  used  for  humanfood,  was  really  made  subject 
1891—54^66  to  the  terms  of  the  notice,  and  what  weight  should  be  given  to 
f!  47.        *^®  alleged  trade  practice,  and  then  to  use  their  conclusions  on 
these  points — ^with  all  other  matters  found  to  their  satisfaction — 
in  determining  whether  the  walnuts  were  or  were  not  purchased 
for  the  food  of  man.      Speaking  for  myself,  I  should  say  that  if 
the  evidence  in  question  was  believed,  a  jury  might  not  improperly 
find  that  Lyons  bought,  and  the  accused  sold,  the  sound  walnuts 
and  the   sound  walnuts  only,   for  the  food  of  man,   and  the 
unsound  for  destruction — subject,  of  course,  to  Lyon's  right  to 
reject  the  whole  lot,  if  upon  inspection  he  found  the  bulk  inferior 
to  sample,  or  to  prefer  a  claim  for  damages  for  breach  of  warranty. 
But,  be  this  as  it  may,  it    could  not,  in  my  judgment,  be  right 
to  direct  the  jury,  as  from  paragraph  14  of  the  case,  the  learned 
chairman  appears  to  me  in  effect-- by  limiting  their  consideration 
to  questions  as  to  the  fact  of  the  sale  by  the  defendant,  the  con- 
dition of  the  walnuts  when  sold,  and  the  defendant's  knowledge 
and  belief  as  to  their  condition — to  have  directed  the  jury  that 
they  need  not  trouble  themselves  to  find  whether  or  not  the 
walnuts  were  purchased  from  the  accused  for  the  food  of  man ; 
and  further  to  direct  the  jury,  as  he  did,   that  they  must  dis- 
regard  the  evidence   of    the    terms,    as    to   sorting  out   and 
destroying  the  bad  walnuts,  upon  which  the  transaction  between 
the  defendant  and  Lyons  was,  according  to  the  defendant's  con- 
tention, efiected.      It   seems  to  me,  looking  at  paragraph  14  of 
the  case,  impossible  to  infer,  as  the  learned  counsel  who  appeared 
before  us  to  support  the  conviction,  asked  us  to  infer,  that  the 
jury   meant  by   their  verdict    to    find  that    the  walnuts  were 
purchased  from  the   accused  for  the  food  of  man.     The  verdict 
of  "  gfuilty  "  in  this  case  was,  in  my  view,  a  verdict  which,  in  oon- 
secmence  of  the  chairman's  direction,  was  arrived  at  without  a 
finding  by  the  jury  of  that  which  was  essential  to  the  proof  of 
the  offence  charged,  and  therefore  the  conviction  on  this  second 
ground  also  ought,  in  my  judgment,  to  be  quashed. 

Obaktham,  J. — ^What  is  the  true  way  of  testing  such  a  case  as 
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ibis  ?    Not  to  first  argae  what  crimes  or  wrongs  it  is  supposed        Rw* 
were  intended  to  be  reached  by  the  statute,  and  then  to  endeavour      nJJj,!- 

to  make  the  facts  of  the  case  fit  the  supposed  intention  of  the        

statute,  but  first  to  understand  exactly  what  the  facts  are,  and        1894. 
then  see  if  the  statute  as  drawn  was  intended  to  apply,  and  does  m^^ZZ^  *  ^ 
in  fact  apply  to  those  facts.     Applying  that  principle,  let  us  see    ^^au  of 
what  the  fact«  are.     A  fruit  broker  receives  an  intimation  from  a      frwit— 
foreign  consifz^nor,  probably  through  his   shipping  agent,  or  it  "^^^Jj***** ** 
may  be  only  from  the  carmau  delivering  the  goods,  that  a  con-  touSTj^tlS^ 
sign  m  en t  consisting  of  a  number  of  packages  or  bags  containing   lAabiUby  of 
walnuts  has  been  forwarded  from    Grenoble  to  him,  as  a  fruit     ^^^J^f^ 
broker,  for  sale.     The  walnuts,  when  despatched  from  Grenoble,    PracUe^— 
were,  no  doubt,  intended  for  human  food,  and  were  fit  for  human  QuesUonafor 
food,  but  the  broker  (the  defendant)  knows  from  his  experience  jwry—Bomi 
that,  by  the  time  any  such  consignment  has  reached   ^^g^^^^f^^i^ Hg^uh 
some    of    the    contents    of   some  of  the   packages   will  in   all  (London)  Act, 
probability  be  bad,  or,  as  we  will  call  it,  unfit  for  human  food,  1891—54^55 
and  that,  in  the  interval  between  his  selling  them  and  his  pur-    ^*<^- «•  ^®» 
chaser    retailing  them  out,  a   still  larger  proportion  will  have 
become  bad,  either  from  the  character  of  the  fruit,  the  season  of 
the  year,  or  sudden  changes  of  temperature.     What,  under  these 
circums1»nces,  does  he  do  ?    It  must  not  be  forgotten  that  it  is 
never  intended  that  the  broker  is  to  be  the  retailer.    He  has  only 
to  find  someone  who  will  take  these  packages  as  they  are,  get  the 
contents  ready  for  market,  and  then  retail  them.     The  quantity  is 
not,  or  may  not  be,  sufficient  to  have  an  auction,  with  catalogue 
and  conditions  of  sale  attached,  or  it  may  be  that  there  is  not 
time,  so  he  sells  them  as  soon  as  he  can,  under  a  notice  to  every- 
one who  buys  that  all  articles  sold  in  original  packages  (i.e.,  that 
these  walnuts)  are  sold  on  the  express  condition  that  the  person 
taking  these  packages,  or  buying  these  packages,  is  not  to  sell 
for  human  food  any  of  the  walnuts  that  are  bad ;  those  he  must 
undertake  to  destroy.     (He  might  have  said,  ^^  or  use  for  some 
other  purpose.")     In  other  words,  practically  he  says,  ^'  As  we 
both  know  that  probably  some  of  the  walnuts  will  be  bad,  and 
some  good,  you  must  separate  the  good  from  the  bad,  and  destroy 
the  bad,  and,  as  you  buy  the  packages  of  me  with  that  liabiUty 
attached,  I  expect  you  to  give  me  only  such  a  price  for  the  good 
walnuts  as  will  enable  you  to  afford  the  expense  of  this  sorting 
and  destruction.'^     The  buyer  therefore  fixes  the  price  he  will 
give  accordingly,  and  the  price  he  gives,  plus  the  cost  he  is  put 
to  in  sorting,  represents  the  value  of,  and  the  cost  to  him  of,  the 
good  walnuts.     As  it  is  admitted  that  the  broker  in  this  case  can 
only  be  convicted  under  sub-sect.  3  of  this  section,  because  the 
walnuts  had   passed   into    the   hands   of    the  purchaser,   it   is 
necessary  to  see  what  his  purchaser  does.     After  having  bought 
the  walnuts,  he  turns  several  of  the  bags  out,  and  finding  many 
more  bad  than  he  expected,  he  never  attempts  to  sort  or  sell  even 
the  good,  much  less  the  bad,  but  bags  them  up  again,  and  finding 
the  broker's  place  of  business  closed,  avails  himself  of  the  pro- 
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Rack        visions  of  sab*sect.  8  to  get  the  local  aathority  to  destroy  them^ 
*^      and  they  are  destroyed.     Now,  remembering  that  no  article  is 

liable  to  be  seized  that  has  not  been  exposed  for  sale  for  human 

1894.        food,  how  is  it  possible  to  say  that  either  the  broker  or  his 
UfUMuiid'f  jP^rc^^^r  exposed  these  walnuts  for  sale  for  human  food?  for 
—Sole  ^   ^^^  broker  distinctly  contracted  with  his  purchaser  that  the  bad 
fruit—      walnuts  should  be  destroyed,  and  the  purchaser  did  accordingly 
^ire^ar  to  carry  out  his  contract  and  had  them  destroyed.     Let  us  see  now 
sound  ^rtHu—  ^^^  *^®  laMuage  of  the  3rd  sub-section  is,  and  we  shall  then 
LiaJlniity  of  find  that  under  no  portion  of  that  sub-section  can  the  defendant 
whoU$dU     be  convicted.     Sect.  47,  sub-sect.  3 :   '^  Where  it  is  shown  that 
Prad^~     *^y  article  liable  to  be  seized  under  this  section  and  found  in  the 
Queatiomfor  possession  of  any  person,  was  purchased  by  him  from  another 
jury—B<ma  person  for  the  food  of  man,'*  &c.,  &c.     There  are  four  distinct 
^N^l^mMk  propositions  therein  referred  to,  to  complete  the  crime :  first,  the 
(London)  Act,  lis^biUty  to  seizure ;  second,  the  finding  in  the  possession ;  third, 
1891—54^55  the  purchase;  fourth,  the  purchase  for  the  food  of  man.     First, 
^*^'47^^'    these  walnuts  were  never  **  liable  to  be  seized,*^  for,  as  we  have 
seen,  Mr.  Lyons  had  never  intended  these  bad  ones  for  sale  for 
human  food,  but  even  if  he  had  so  intended — secondly,  they  were 
never  "  found  in  the  possession ''  of  Mr.  Lyons,  because  he  had 
given  them  up  to  be  destroyed;  thirdly,  they  were  never  pur- 
chased by  him  from  the  defendant ;  as  I  have  shown,  it  was  only 
the  good  ones  that  were  purchased ;  fourthly,  if  purchased,  they 
were  never  purchased  '^for  the  food  of  man,'^  for  no  one  had 
determined  at  the  time  of  giving  them  up  for  destruction,  how 
many,  if  any,  might  be  fit  for  food.      The  contract  between 
broker  and  purchaser  was  a  contract  to  destroy  the  bad  ones,  and 
the  purchaser,  as  I  have  before  shown  in  my  judgpnent,  did  carry 
out  his  contract.     If  he  did  not,  how  can  the  broker  be  convicted 
of  a  crime  because  his  purchaser  broke  a  civil  contract  f     Many 
instances  were  referred  to  during  the  course  of  the  argument, 
and  many  more  might  have  been  given,  to  show  how  impossible 
it  is  for  foreign  fruit  brokers  to  sell  fruit  in  original  packages  in 
any  other  way  than  is  adopted  as  mentioned  in  this  case.     The 
instance  I  mentioned  of  the  orange  broker  seemed  to  me  the 
most  familiar  and  most  conclusive.     Hardly  a  case  is  sold  that 
has  not  some  bad  ones  in  it.     For  how  many  bad  ones  is  a  broker 
to  be  convicted  or  sent  to  prison  ?     It  has  been  said  that  he 
would  not  for  five  or  six  bad  oranges,  but,  if  not  for  five  or  six, 
would  he  be  for  ten,  or  twenty,  or  fifty,  or  how  many  ?     I  do  not 
say  under  no  circumstances  could  a  broker  be  convicted,  but  he 
could  only  be  convicted  if  he  had  an  intention  to  conmiit  the 
offence,  viz.,  selling  articles  of  food,  unfit  for,  and  sold  for  human 
food,  and,  as  that  is  a  question  of  fact,  that  question  must  be  left 
to  the  jury.     Besides  all  this,  how  can  it  be  said  that  a  broker 
cannot  contract  himself  out  of  a  liability,  by  arranging  with  his 
purchaser  to  destroy  the  bad  walnuts,  as  the  learned  chairman 
stated  ?     His  liability  is  determined   by  his  conduct,  and  his 
conduct  is  determined  by  his  contract  of  sale.    If  the  purchaser. 
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therefore^  faithfully  carries  out  his  contract  to  destroy^  how  can       •  Bao. 
any  liability  attach^  and  even  if   he  commits  a  breach  of  his      ^  *- 

admitted  contract  to  destroy^  how  can  the  broker  be  convicted  ?        

As  the  learned  magistrate  refused  in  this  case  to  put  the  question        1894. 
of  intent  to  the  inry.  the  indictment  must  be  quashed  on  that  „     — T^    , 
ground  alone,  even  if  not  on  all  or  any  of  the  gro'"idB  I  have  ^""^  J^ 
mentioned.     It  has  been  argued  that  the  object  of  the  Act  was      Jrwit^ 
to  prevent  the  costermonger  from  being  led  into  temptation  to  do  ^tt«J^«w  <» 
wrong.     You  might  as  well  say  that  anyone  carrying  a  watch  in  goJndJrvU^ 
his  pocket  attached  to  a  gold  chain  should  be   convicted  of   Liability  of 
stealing  a  watch  because  of  the  temptation  it  offers  to  a  pick-     wholeaaie 
pocket  to  steal  the  watch.     No  person  acting  honestly  and    j^J^JJ^^ 
bona  fids  can  by  our  law  be  criminally  punished  because  some  QuuHatufor 
one  else  acts  dishonestly;   but  in  this  case  no  one  acted  dis-  jwry—Bofia 
honestly^  if  the  facts  as  stated  were  true,  and  their  truth  does  j^i?^^^ 
not  seem  to  have  been  disputed.     For   these   reasons,   in  my  (London)  Act, 
judgment,  this  conviction  must  be  quashed.  1891—54^55 

Cavi,  J. — This  is  a  case  stated  by  the  chairman  of  the  London  ^^'f^  ^®' 
County  Sessions  upon  the  trial  of  one  John  William  Dennis,  who 
was  tried  and  convicted  upon  an  indictment  charging  him  with 
having  committed  an  offence  under  the  Public  Health  (London) 
Act,  1891,  s.  47,  sub-sect.  3.  [The  learned  judge  here  read  the 
first  three  sub-sections  of  sect.  47,  which  are  set  out  ante,  p.  24, 
stated  the  facts,  and  continued  as  follows :]  The  first  contention 
on  behalf  of  the  defendant  was  founded  on  the  facts  above  stated, 
and  was  that  sub-sect.  3  only  applied  when  the  person  in  whose 
possession  the  articles  in  question  were  found  had  himself  com- 
mitted an  offence  under  sub-sect.  2.  The  objection  is  not  very 
artistically  stated ;  but  I  think  it  amounts  to  this,  that  the  article 
must  be  liable  to  seizure  in  the  possession  of  the  person  with 
whom  it  is  found ;  and  that  it  is  not  sufficient  that  the  walnuts 
were  found  in  the  possession  of  Lyons^  unless  they  were  then 
liable  to  be  seized.  Now,  to  make  the  walnuts  liable  to  seizure 
in  the  possession  of  Lyons  two  conditions  must  have  occurred. 
The  walnuts  must  have  been  intended  for  the  food  of  man,  and 
sold,  or  exposed  for  sale,  or  deposited  in  some  place  for  the 
purpose  of  sale  or  preparation  for  sale.  It  is  true  that  the  proof 
that  these  two  conditions  did  not  occur  is  thrown  on  the  party 
charged.  But  the  evidence  given  at  the  trial  did,  I  think,  estab- 
lish that  these  two  circumstances  did  not  occur  while  the  walnuts 
were  in  the  possession  of  Lyons,  and  did  not  exist  when  the 
walnuts  were  found  in  his  possession.  As  soon  as  he  discovered 
the  quality  of  the  walnuts  he  was  minded  to  reject  them  as  not 
equal  to  sample ;  and  it  is  clear  that,  when  he  handed  them  over 
to  the  sanitary  inspector  on  the  Monday,  if  they  can  be  said  to 
have  been  then  found  in  his  possession,  they  certainly  were  not 
then  intended  for  the  food  of  man.  It  was,  however,  contended 
on  behalf  of  the  prosecution  that  it  is  sufficient  if  the  liability  to 
seizure  existed  before  the  walnuts  came  into  the  possession  of 
Lyons ;  and,  as  the  learned  chairman  has  not  stated  the  grounds 
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Bw.       on  whioli  he  oyemiled  the  objeotion  of  the  defendant^  this  oon* 
j.  ^'  tention  is  clearly  open  to  the  prosecution.    By  sab-sect.  3  it  most 

■         be  shown  that  an  article  liable  to  be  seized  under  that  section, 
1894.        and  found  in  the  possession  of  any  person,  was  purchased  by  him 
~7  f    ,  of  another  person  for  the  food  of  man.     Proof,  however,  that  the 
^SdUof    Article  was  unfit  for  the  food  of  man  will  be  sufficient  prima  fa4de 
fnUt^      proof  of  its  liability  to  seizure,  the  proof  that  it  was  not  exposed 
PurehoMer  to  f qj.  g^le,  or  deposited  for  the  purpose  of  sale  or  preparation  for 
Bound^ruS^  sale,  or  was  not  intended  for  the  food  of  man,  resting  with  the 
Liabnay  qf  person  charged.     But  under  sub-sect.  3  the  prosecution  must  go 
whoUMaU     on  to  show  that,  when  the  article  was  so  purchased,  it  was  in  such 
FracUc^^    a  condition  as  to  be  liable  to  be  seized  and  condemned  under  that 
QueMHonsfor  section;  and  the  proof  of  this  rests  on  the  prosecution,  which 
jwry—Bona  geems  to  me  to  show  that  the  liability  to  seizure  referred  to  in  the 
^^Uc  H^^Uh  ^^^^  ^^°®  ^^  sub-sect.  3  is  not  the  same  as  the  liability  to  seizure 
(London)  Act,  ^^^  condemnation  referred  to  in  the  fourth  line.     It  is  said,  how- 
1891— 544' 55  ever,  that  the  word  "soW  in  clause  (6)  of  sub-sect.  1  imports 
^*^**47^^'    that  the  article  may   be  liable  to  seizure  in  the  hands  of  an 
innocent  retail  purchaser.     Sub-sect.  3  appears  to  have  been 
inserted  to  meet  the  case  of  Vinter  v.  Hind  (10  Q.  B.  Div.  63) ; 
and    the   word   ''sold''    was  probably  inserted   for  the   same 
purpose.     But   in    Vinter  v.   Hind    the    purchaser    apparently 
intended   to   use   the   meat  for  the   food  of   man  at   the  time 
when  it  was  seized ;  while  the  question  here  is  whether  the  seller 
can  be  convicted  where  the  purchaser  did  not  intend  to  use  the 
article  sold  for  the  food  of  man  at  the  time  when  it  was  found  in 
his  possession.     Upon  the  best  consideration  I  can  give  to  this 
somewhat  obscurely  worded  section,  I  think  the  contention  for 
the  defendant  ought  to  prevail,  and  that  the  walnuts  in  this  case 
were  not  liable  to  seizure,  which  by  sub-sect.  3  is  made  a  con- 
dition precedent  to  the  liability  of  the  vendor  to  conviction  under 
that  section.     These  considerations  dispose  of  the  case,  and  I 
could  have  wished  not  to  express  any  opinion  on  the  other  points; 
but,  as  my  brethren,  or  some  of  them,  have  thought  it  necessary 
to  take  those  points  into  consideration,  I  feel  bound  to  give  my 
opinion  on  the  matter.     I  do  not  understand  the  majority  of  the 
Court  to  say  that  there  was  not  evidence  on  which  the  defendant 
might  properly  have  been  convicted,  but  merely  to  think  that  the 
summing-up  of  the  chairman,  as  given  by  him,  was  not  sufficient. 
I  think,  however,  that  we  are  limited  to  the  objections  taken  by 
the  defendant's  counsel,  and  that  the  summing-up  is  only  stated 
in  the  case  so  far  as  was  material  for  the  consideration  of  those 
objections,  and,  for  the  reasons  given  by  my  brother  Mathew  as 
to  this  part  of  the  case,  I  think  that  these  objections  are  ground- 
less, and,  had  the  case  rested  there,  I  should  have  been  of  opinion 
that  the  conviction  was  good.     I  hold,  however,  that  the  first 
objection  is  fatal,  and  that,  for  the  reasons  I  have  given  on  that 
part  of  the  case  the  conviction  must  be  auashed.     One  lesson  at 
least  must  be  learnt  from  this  case,  and  that  is  that  those  who 
state  cases  for  the  consideration  of  this  Court  should  limit  them* 
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selveB  to  stating  the  objectiona  taken  by  the  counsel  for  the        Rw. 
defendant,  and  then  ruling  upon  them,  and  should  not  attempt  to      _.  ^' 

give  a  summary  of  their  direction  to  the  jury,  which  it  will  in        * 

general  be  easy  to  show  was  inexact  or  insafficient  in  some  par-        1894. 
ticnlar  or  other,  owing  to  its  being  only  a  summary  made  with        ""7"/ 
reference  to  the  objections  taken,  and  not  a  full  statement.  *!^!^i0  of 

Mathsw,  J. — In  this  case  proceedings  were  taken  against  the      fruit'— 
defendant  under  sect.  47  of  the  Public  Health  (London)   Act,  ^"^c'wjar  io 
1891,  on  the  ground  that  he  had  sold  to  a  dealer  named  Lyons  ^^ndytwiif— 
articles  which,  within  the  meaning  of  that  section,  were  liable  to   UahHiby  of 
be  seized  and  condemned  as  unfit  for  human  food.     From  the     whcJMaU 
statements  in  the  case  it  would  seem  to  be  clear  that  the  articles    p!^^^^ 
in  question,  viz.,  walnuts,  at  the  time  when  they  were  sold  by  the  Que$tiorufor 
defendant,  were  intended  to  be  used  for  food.     The  walnuts  were  Jwry^Bona 
sold  by  sample,  and  it  was  not  suggested  at  the  trial  that  ^^^^^i^s^^^ 
sample  was  one  of  unsound  walnuts.     It  was  not,  and  could  not  (it^yndon)  Aet^ 
be,    denied  that  the  walnuts,  when   sold,   were  unfit  for  food.  1891— 54^55 
They  were  seized  by  a  sanitary  inspector,  and  condemned,  and  no    ^*^^'^'  ^®» 
attempt  was  made  to  show  that  the  magistrate  who  made  the  order 
for  their  condemnation  had  either  been  misled  or  mistaken  as  to 
their  condition.     The  sub-sect.  8  of  sect.  47  is  in  the  following 
terms  :   [The  learned  judge  here  read  54  So  55  Vict.  c.  76,  s.  47, 
sub-sect.  8,   which   is  set   out   cmte,  p.  24,   and  continued    as 
follows :]     It  was  argued  for  the  defendant  that  the  wahiuts  were 
not  "  liable  to  be  seized  '^  under  the  section,  because  when  they 
were  condemned  the  buyer  had  no  intention  to  expose  them  for 
sale.     But  I  see  no  reason  to  doubt  that,  at  the  time  when  the 
defendant  sold  to  Lyons,  the  walnuts  were  liable  to  be  seized  under 
the  section,  on  the  ground  that  they  were  then  intended  for  the 
food  of  man,  and  were  sold  to  be  used  for  food  while  they  were 
unsound  and  unwholesome.     The  sub-section  appears  to  me  to 
have  been  framed  to  meet  the  objection  raised  in  Vinter  v.  Hind 
(10  Q.  B.  Div.  63).     In  that  case  a  butcher  who  sold  unsound 
meat  to  a  customer  was  held  not  to  be  liable  to  a  penalty  under 
the  Public  Health  Act,  1875,  on  the  ground  that  when  the  meat 
was  condemned  it  did  not  belong  to  the  butcher,  and  therefore 
that  no    penalty  had  been  incurred,  because  of  the  terms  of 
sect.  117  of  the  statute.     Field,  J.  in  his  judgment,  expressed  a 
clear  opinion,  that  if  the  inspector  had  seized  the  meat  while  in 
the  possession  of  the  respondent  for  the  purpose  of  sale,  the  sub- 
sequent proceedings  would  have  been  in  accordance  with  the 
provisions  of  a  similar  section  in  the  Act  of  1875.     The  defence 
on  which  the  defendant  mainly  relied  was  this — that  the  unsound 
walnuts  were  not,  when  they  were  sold,  intended  for  human  food. 
In  support  of  this  contention  reliance  was  placed  upon  the  terms 
of  the  notice,  under  which  it  was  properly  admitted  that  the 
walnuts  were  sold.     Assuming  a  contract  between  the  defendant 
and  the  dealer  to  have  been  made  in  the  words  of  the  notice,  the 
question  for  our  determination  would  seem  to  be  whether  the 
defendant  was  thereby  relieved  of  the  obligation  not  to  sell  articles 
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Bmq        liable  to  be  seized  ander  sect.  47.    We  are  asked  bo  answer  that 
jyj^         question  in  the  affirmative^  and  for  that  purpose  in  effect  to  add 

'      a  proviso  to  the  section^  that  a  sale  of  what  was  unfit  for  food 

1894.        should  be  lawful  if  the  seller  stipulated  that  the  buyer  should, 

~~T .    ,  before  a  re-sale^  separate  what  was  sound  from  what  was  unsound. 

^^^ale  \^   This  would  be  to  add  to  the  statute  what  I  have  no  reason  to 

fruit—      suppose  the  Legislature  meant  to  enact,  aud  what  would  obviously 

Pwre7ui89r  to  gQ  fj^^  ^q  ^\rQ  ^kw&j  the  protection  to  the  public  which  this  statute 

gownd^ruii^  and  the  Public  Health  Act,  1875,  were  intended  to  afford.    It  was 

LiahiUty  of  strenuously  contended  that  the  question,  whether  the  defendant 

wholeaaU     had  sold  the  unsound  walnuts  for  the  food  of  man,  should  be  put 

pI:^^    to  tl>«  3^7 ■     B°*  *J^«  ^f"  ^°  """^  *^  »°  •^~^*  suggestion  that 

QtMttioMfor  the  question  of  the  meaning  of  the  notice  should  be  left  to  the  jury. 

jwry-^Bona  The  terms  of  the  notice  are  clear.     It  is  not  for  the  jury  to  say 

"nHfi^^^HlT  whether  any  other  than  their  plain  and  obvious  meanin&r  should 

£t«M^.  be  attribated  to  them.     And,  J^uming  the  notice  to  be  embodied 

1891—54^55  in  the  contract  of  sale,  I  am  of  opinion  that  the  defendant  was  not 

^*^*'47  ^^'    relieved  of  the  duty  intended  to  be  imposed  upon  him  as  seller  by 

sub-sect.  3  of  sect.  47.     The  enactment  does  not  permit  the  seller 

to  shift  his  responsibility  to  the  buyer.     I  do  not  see  why,  if  the 

notice  in  question  should  be  held  to  exonerate  the  seller,  a  notice 

to  the  same  effect^  set  up  in  the  shop  or  on  the  barrow  of  the 

buyer^  should  not  be  equally  available  to  him,  as  an  answer  to 

proceedings  for  seizure,  condemnation,  or  punishment  under  the 

statute.     I  am  of  opinion  that  the  conviction  was  right,  and  ought 

to  be  affirmed. 

Hawkins,  J. — ^Before  discussing  the  questions  of  law  raised  on 
behalf  of  the  defendant,  it  will  be  convenient  to  state  shortly  the 
facts  as  set  forth  in  the  case.  [His  Lordship  stated  them.] 
On  these  facts  the  counsel  for  the  defendant  contended :  First, 
that  no  offence  under  sub-sect.  3  of  sect.  47  had  been  shown, 
because  that  sub-section  only  applied  where  the  person  in  whose 
possession  the  articles  in  question  were  found  had  himself 
committed  an  offence  under  sub-sect.  2 ;  secondly,  that  if  the 
defendant  had  contracted  with  Lyons,  that  Lyons  should,  in 
accordance  with  the  notice  B.,  sort  out  and  destroy  the  unsound 
fruit  from  the  walnuts  sold  to  him,  the  defendant  would  not  be 
guilty  of  the  offence  charged,  and  that  the  notice  was  evidence 
of  such  a  contract;  thirdly,  that  the  jury  should  he  asked 
whether  the  defendant,  when  he  sold  the  packages,  knowing 
there  were  some  bad  ones  among  them,  intended  the  bad,  or 
only  the  good  ones  for  the  food  of  man.  The  chairman  over- 
ruled the  first  and  second  contentions,  and  declined  to  leave  the 
third  question  to  the  jury,  and  he  directed  the  jury  to  find  the 
defendant  guilty,  if  they  found  that  he  sold  the  walnuts  to 
Lyons,  and,  that  the  walnuts  were  at  the  time  of  sale  unfit  for  the 
use  of  man,  unless  he  proved  that,  at  the  time  he  sold  them,  he  did 
not  know,  and  had  no  reason  to  believe,  that  they  were  unfit  for 
the  food  of  man.  He  further  told  the  jury  that  the  defendant 
could  not  contract  himself  out  of  the  liability  to  a  penalty  under 
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the  Act^  by  agreeing  with  Lyons  to  sort  oat  and  destroy  the  bad        Rbg. 
nuts,  and  that  they  mast  altogether  disregard  the  notice  B.    The      n^L, 

offence  impated  to  the  defendant  being  parely  the  creation  of       

the  47th  section  of  the  statate^  it  is  necessary^  in  the  discussion        1894. 
of  this  case,  constantly  to  bear  in  mind  the  (at  the  first  blosh        "ZTf  ^ 
not  very  clear)  langaage  of  the  three  first  sab-sections  of  it ;  the    ^sale  c/ 
first  sab-section  pointing  oat  the   circamstances  justifying  the       fruit^ 
seizure  of  articles  intended  for  the  food  of  man  but  unfit  for  that  Pw^'c/wwer  to 
purpose ;  the  second  pointing  out  how  the  said  articles  are  to  be  gov/rJTfn^^ 
dealt  with,  and  imposing  penalties  on  those  found  in  possession   LidbiUty  of 
of  them ;   the  third  subjecting  to  penalties  the  vendor  of  the     whoUtaU 
unwholesome  articles  so  seized  to  the  person  in  whose  possession    p^^^^ 
they  are  so  found.     [The  learned  judge  here  read  54  &  55  Yict.  Que$tumafor 
c.  76,  s.  47,  sub-sect.  1   (omitting  clause  a.)  and  sub-sects.  2  jury^Bona 
and  3,  which  clauses  are  set  out  ante,  p.  24,  and  continued  ^'^^j^^^n^!^ 
follows  :]     It  may  be  conceded  that  walnuts  are  articles  of  food  (London)  Act, 
liable   to  seizure  by  a  sanitary   inspector  under  such   circum-  1891— 544*55 
stances,  but  under  such  circumstances  only,  as  are  specified  in    ^^^-^,76^ 
sub-sect.  1.     That  is  to  say,  if,  being  intended  for  the  food  of 
man,  they  are  found  by  such  inspector  on  any  premises,  sold, 
or  exposed  for  sale,  or  deposited  in  any  place  for  the  purpose  of 
sale,  or  of  preparation  for  sale,  and  if  on  inspection  and  exami- 
nation they  appear  to  such  inspector  to  be  unfit  for  the  food  of 
man.     The  mere  possession  of  an  article  of  food  ordinarily  used 
as  human  food,  which  is  in  an  unwholesome  condition,  is  not 
unlawful,  nor  is  the  sale  of  it  for  any  other  purpose  than  for 
human  food.     It  may  be  lawfully  dealt  with  and  sold  for  manure, 
or  for  a  variety  of  other  purposes  not  necessary  to  enumerate. 
It  is  the  sale  or  exposure  of  it  with  the  intention  that  it  shall 
be  used  for  human  food  which  is  an  essentied  element  to  the 
rendering   the   possession   of  it   illegal ;    and   it   is  immaterial 
whether  the  sale  be   with  the  intention  that  the  purchaser  is 
himself  to  be  the  consumer,  or  whether  it  is  sold  with  a  view  to 
its  resale  for  human  food  by  the  purchaser.     The  burden  of  proof 
that  such  intention  did  not  exist  is,  by  sect.  47,  cast  upon  the 
person  charged  with  an  ofience,  and  in  the  absence  of  such  proof 
the  intention   to  sell  for  the  food  of  man  will  be   assumed  if 
an   article   ordinarily   so  used   be  found    exposed   for  sale  or 
sold,  &c.     The  non-existence  of  such  a  criminal  intention  is  a 
&ct  to  be  established  by  evidence,  and  may  be  proved  in  a  variety 
of  ways :  among  others,  for  instance,  a  bond  fide  contract  with 
the  purchaser  subject  to  a  condition  that  an  article   unfit  for 
human  food  should  not  be  so  used,  or  disposed  of  to  be  so  used 
by  others,  would  be  evidence  to  negative  such  intention.     I  say 
a  hona  fide  contract,  because  a  mere  illusory  formal  contract  to 
that   effect,   coupled    with    an    underlying   intention    that  the 
restrictive  stipulation  need  not  be  observed,  would  be  worthless 
as  a  protection  to  the  accused;  but  the  evidence  of  the  contract, 
together  with  the  question  of  hona  fides,  ought  to  be  considered 
by  the  justices  if  they  have  to  determine  the  case^  or  submitted 
VOL.  xvni.  n 
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Rbo.        to  the  jaiy^  if  the  defendant  elects  to  be  tried  by  jury,  for  their 
^  ^'         consideration ;  and  such  jury  oaght  to  be  asked  whether  they 

find   the   criminal  intent  negatived  by  the  evidence.     In   this 

1894.        case,  I  think^  having  regard  to  the  practice  of  the  trade,   as 

"Zj  /  A  mentioned  in  paragraph  9  of  the  case,  and  the  notice  B.,  there 

^Saie  oS    ^*8  evidence  for  the  jury  to  consider  (see  Symonds  v.  Pain,  30 

fruit—      L.  J.  256,  Ex. ;  Sandys  v.  Small,  8  Q.  B.  Div.  449) ;  and  if 

Purchaser  to  fchgy  apon  such  evidence  had  come  to  the  conclusion  that  the 

Bowid^rait--  defendant  bona  fide  did  not  intend  the  articles  to  be,  and  that  he 

LiahiUty  of  sold  upon  an  express  condition  that  they  should  not  be,  used  for 

wholeaaie     the  f ood  of  man  until  the  bad  walnuts  had  been  separated  from 

Proclicj"     *'^®  good  ones  and  destroyed,  the  defendant  would  have  been 

Queatitma  for  entitled  to  an  acquittal.     Of  course,  I  do  not  mean  to  say  that 

jury—Bona   the  mere  fact  that  the  contract  of  sale  was  in  accordance  with 

M^^of  mU—  QQtice  B.  would  of  itself  be  conclusive  as  a  defence :  for  the  issue 

Puolxc  Health  ,«.i.  ^i  ..  jt  •  ui 

{London)  Act,  before  the  jury  upon  the  point  now  under  discussion  would  be, 
1891— 54 1*  55  not  whether  such  a  contract  was  in  fact  made,  but  whether  the 
^^^'[l^^'  alleged  criminal  intent  had  been  disproved  by  it  with  the  other 
evidence,  if  any.  I  only  say  that  the  contract  was  evidence 
material  to  the  issue,  and,  in  my  opinion,  the  chairman  was 
wrong  in  refusing  to  leave  the  question  I  have  suggested, 
and  which  was  in  substance  that  which  the  learned  counsel 
desired  should  be  left,  to  the  jury.  I  have  personally  entertained 
a  doubt  during  the  consideration  of  this  case,  where  articles  of 
food  of  the  same  character — e.jf.,  oranges — ^some  portions  of 
which  are  good  and  some  bad,  are  mixed  together,  but  the  bad 
are  severable  from  the  good,  and  are  not  in  such  proportion  to  the 
good  as  to  make  the  whole  unfit  for  human  food,  as  to  how  the 
sanitary  inspector  and  the  justices  ought  to  deal  with  them.  It 
is  not  necessary,  however,  to  settle  that  point  to-day.  I  turn 
now  to  the  ofience  created  by  sub-sect.  3.  To  constitute  such 
an  ofience  it  must  be  shown — first  that  articles  liable  to 
seizure  were  found  in  the  possession  of  a  person  who  has 
purchased  of  the  person  accused,  for  the  food  of  man  ;  secondly, 
that  when  so  purchased  the  articles  were  in  such  a  condition  as  to 
be  liable  to  be  seized  and  condemned.  Put  shortly  and  in  order 
of  time,  it  amounts  to  this — that  the  articles  must  have  been 
liable  to  seizure  when  sold  by  the  accused  to  his  purchaser;  that 
they  were  bought  by  such  purchaser  for  the  food  of  man  \  that 
they  were  found  in  such  purchaser's  possession ;  and,  when  so 
found,  were  liable  to  seizure.  Upon  the  facts  stated  in  the  case 
I  fail  to  see  any  evidence  of  these  requirements  to  justify  the 
conviction.  First,  I  think  it  cannot  be  truly  said  that  the  walnuts 
were  ever  according  to  the  ordinary  meaning  of  the  term,  ''found'* 
in  the  possession  of  Lyons  at  all.  Secondly,  they  were  voluntarily 
taken  by  Lyons  to  the  sanitary  inspector  at  the  vestry  hall ;  the 
inspector  simply  took  them  into  his  possession  at  Lyons's  request. 
They  were  not,  therefore,  in  any  sense  of  that  word,  ''  seized ''  by 
the  inspector.  Thirdly,  they  were  not  when  handed  by  Lyons  to 
the  inspector  (even  if  that  could  be  called  a  finding  and  seizure) 


CSIMINAL  LAW  OASES.  86 

liable  to  be  seized  under  sab-sect.  1.     They  were  certainly  not        ftw. 
then  intended  for  the  food  of  man,  for  they  were  handed  to  the      D^JJiig 

inspector  with  a  view  simply  to  their  destruction  as  unfit  for  food.        ' 

They  were  never  whilst  in  Lyons's  possession  either  sold  or  exposed        1894. 
for  sale,  nor  deposited  in  any  place  for  the  purpose  of  sale,  or  of  jj^^^^"^  f^^ 
preparation  for  sale ;  and  if  upon  the  facts  disclosed  in  the  case     ^Saie  of 
Lyons  had  been  charged  before  the  magistrate,  he  could  not  have      frwit^ 
been  lawfully  convicted   under  sub-sect.  2.     That  the  walnuts  ^^^^^'^^to 
were  purchased  by  Lyons  with  a  view  to  the  ultimate  sale  of  such  ^MincT/ru^l- 
as  were  good  could  not  be  denied,  but  his  intention  to  sell  for   LiaJbUity  of 
human  food  the  bad  with  the  good  is  inconsistent  with  his  conduct     vfhol6»aU 
in  not  offering  any  for  sale,  but  voluntarily  handing  them  all    PractjcT 
over  for  destruction,  as  though  they  were  trade  refuse  (see  sub-  QuesUimsfor 
sect.  8  of  sect.  47,  and  sect.  33  of  the  same  Act).     The  absence  jt*ry— Bona 
of  all  proof  that  the  walnuts  were  found  or  were  liable  to  seizure  j^i^seMti 
whilst  in  Lyons's  possession  would  alone  be  fatal  to  the  con-  (London)  Act, 
viction;  but  even  in  the  defendant's  possession,  bad  as  they  for  1891—544-55 
the  most  part  were,  they  were  not  seizable  for  condemnation,    ^*«*- ^.76, 
even  in  his  warehouse  or  in  his  shop,  nor  could  he  have  been  con- 
victed, if  he  could  prove  that  the  nuts  in  their  unwholesome 
condition  were  not  sold  or  offered  for  sale,  nor  intended  for  the 
food  of  man.     Proof  of  the  absence  of  such  intention  the  defendant 
nndonbtedly   was   entitled   to  offer  to   the  jury.     His   counsel 
endeavoured   to   do   so.     The  evidence  so  offered  was,  in  my 
opinion,  very  material  to  that  issue,  and  I  think  the  chairman 
wrongly  rejected  it.     I  am  also  of  opinion  that  the  direction  of 
the  chairman   to  the  jury  was  erroneous.     He  seems  to  have 
forgotten  that,  to  satisfy  the  requirements  of  the  third  sub-section, 
essential  to  a  conviction,  the  jury  ought  to  have  been  asked  to 
find  upon  the  &cts  enough  to  establish,  not  merely  the  sale  by 
the  defendant  to  Lyons,  and  that  the  nuts  were  then  unfit  for 
human  food,  but    that  they  were  liable  to  seizure   under  sub- 
sect.  1,  both  in  the  hands  of  the  defendant  and  of  Lyons — that 
liability  involving  those  most  important  questions  of  the  inten- 
tion of  the  defendant  and  the  object  or  purpose  for  which  the 
nuts  were  sold  by  the  defendant  to  and  purchased  by  Lyons.     I 
do  not  agree  altogether  in  the  first  contention  of  the  defendant's 
counsel — ^viz.,    that    the    defendant    could    not    be    convicted 
under  sub-sect.  3,  unless  Lvons  could  be  convicted  of  an  offence 
under  sub-sect.  2 ;  but  I  ao  agree  that  Lyons  must  have  been 
placed  in  circumstances  which  would   render   him  liable  to  a 
conviction,  unless  he  could  establish  that  the  walnuts,  had  they 
been  seizable   when  in   his  possession,  were   not  purchased   or 
intended  by  him  for  the  food  of   man.     The  circumstances  as 
against  each  must  be  such  as  to  constitute  a  prima  facie  case 
against  each,  but  the  guilt  of  each  must  depend  upon   whether 
the  criminal  intention  existed — i.e.,  to  sell  for  human  food.     One 
might  be  able  to  disprove  the  existence  of  such   intention,  the 
other  might  not.     In   such  an  event  one  would  be  guilty,  the 
other  would  not.     So   that   the   innocence    of  the   purchaser, 

D  2 
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Rbg.        beoaase  he  disproved  by  evidence  the  oriminal  intention,  woald 
J.  **  not  protect  the  vendor,  who  might  not  be  able  to  offer  such 

'      evidence.    It  is  not,  however,  worth  while  further  to  notice  the 

1894.        point  raised,  becaase  no  prima  fade  evidence  of  any  offence  by 

~7        Lyons  was  offered  ;  and  the  defendant  is  entitled  to  an  acquittal 

^SaU  of     ^^  other  grounds.     I  should  not  have  felt  it  necessary  to  discuss 

fruit—      this  matter  at  so  much  length,  and  with  so  much  detail,  had  I  not 

l^choBer  to  f^ji;  f^g  great  and  grave  importance,  not  only  to  the  defendant, 

sowndjruu^  whose  reputation  as  a  respectable  fruit  broker  I  see  no  reason  to 

LiahxUty  of  question,  but  to  the  whole  body  of  fruit  brokers,  who  w^uld  find 

wholesale     it  difficult  to  pursue  their  calling  if,  having  done  all  in  their 

j^^^^     power  to  prevent  unwholesome  fruit  being  offered  for  sale  for 

Q%ie9ti<m8for  human  food,  they  were  in  peril  of  criminal  prosecution,  involving 

jury— Bona   gerious  fine  or  imprisonment,  under  such  circumstances  as  those 

^Fubi^m^  before  us.     I  recognise  to    the  fullest  extent  the  policy  and 

{London)  Act,  propriety  of  severely  dealing  with  those  who  wilfully  or  recklessly 

1891—54^55  expose  for  sale  for  human  food  articles  they  know  to  be  in  an 

^***47'^^'    unfit  condition  for  consumption;  but  every  man  ought  to  have 

the  fullest  opportunity  of  establishing  his  innocence  if  he  can* 

From  a  grave  oversight  on  the  part  of  the  learned  chairman,  I 

think  the  defendant  has  been  deprived  of  that  opportunity*     I 

l^nk  the   conviction  ought  to    be  quashed,   because,  on    the 

admitted  facts,  no  offence  under  sub-sect.  3  could  be  established, 

and  because,  even  assuming  a  prima  fade  case,  the  chairman 

refused  to  put  before  the  jury  evidence  tendered  material  for  the 

defence,  and  misdirected  the  jury  in  telling  them  what  would 

constitute  guilt.     The  conviction  must  be  quashed. 

Ghablbs  and  Lawrance,  JJ.  were  of  opinion  that  the  ccmvic- 
tion  was  bad,  for  the  reasons  stated  in  the  judgment  of  Hawkins, 
J. ;  and  Wright,  J.,  who  was  absent  when  the  judgment  was 
delivered,  was  stated  by  Hawkins,  J.  to  concur  in  his  judgment. 
Williams  and  Collins,  JJ.  were  also  not  present  when  judg- 
ment was  delivered,  but  were  stated  by  Hawkins,  J.  to  agree 
with  the  decision  of  the  majority  of  the  court  that  the  conviction 
should  be  quashed. 

Bbuce,  J. — I  have  had  an  opportunity  of  reading  the  judgment 
of  my  brother  Kennedy,  and  I  agree  with  the  reasons  given  by 
him,  and  am  of  opinion  that  this  conviction  should  be  quashed. 

Corwiction  quashed. 
Solicitor  for  prosecution,  /.  Harrison,  clerk  to  the  Bermondsey 
Vestry. 

Solicitors  for  defendant,  Wilson  and  Wallis. 
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QUEEN'S  BENCH  DIVISION. 

Friday,  Aug.  S^l894i. 

(Before  Mathxw  and  Kbnnbpt^  J  J.) 

London  Gountt  Council  (apps.)  v.  Worley  (resps.)  (a) 

Prcictiee  —  Summary  procedv/re  —  Recovery  of  penalties  —  Bix 
months  limitation — Continuing  offence — Height  of  huildvnga 
—Metropolis  Management  Act,  1862  (25  ^  26  Vict.  c.  102), 
ss.  85  and  107. 

Sect.  85  of  the  Metropolis  Mcmagement  Act,  1862  (25  ^  26  Vict, 
c.  102)  provides  that  no  building  (except  a  church  or  chapel) 
shall  be  erected  on  the  side  of  a  new  street  of  less  width  than 
fifty  feet,  which  shall  exceed  in  height  the  distance  from  the 
external  wall  or  front  of  sv4:h  bu/ilding  to  the  opposite  side  of 
such  street  without  consent,  S^c,  nor  shall  the  height  of  such 
building  be  increased  so  as  to  exceed  su>ch  distance,  %c.,  a/nd  the 
section  goes  on  to  say,  ''  and  every  person  committing  any 
offence  under  this  enactment  shall  be  hable  to  a  penalty  of  bl., 
and  in  case  of  a  continuing  offence  to  a  further  penalty  ofAQs. 
for  every  day  daring  which  such  offence  shall  continue  after 
notice." 

Sect.  107  of  the  Act  provides  that  no  person  shall  be  liahle  for  the 
payment  of  any  penalty,  ''  unless  the  complaint  respecting  such 
offence  hcu  been  made  before  a  justice  within  six  months  next 
after  the  commission  or  discovery  of  sv^^h  offence." 

The  builders  of  the  structure  after  a  conviction  against  them  for 
an  offence  under  sect.  85  of  the  statute  finished  the  work,  and 
left  the  premises  ;  the  appellants  therefore  proceeded  for  con- 
tinuing penalties  against  the  respondent,  the  owner  of  the 
structure.  The  magistrate  dismissed  the  summons  now  taken 
out  by  the  appellants  against  the  respondent  for  continuing 
penaUies. 

Held,  thai  the  respondent  was  liable  for  penalties  for  continuing 
the  offence,  as  proceedings  had  been  taken  by  the  appellants 
within  six  months  after  the  offence  complained  of  had  been 
committed. 

CASE    stated  by    one    of    the    police    magiatrates    of    the 
metropolis. 
On  the  7th  March,  1894,  the  appellants  summoned  the  respon- 
dent for  having  committed  an  offence  under  the  85th  section  of 

(a)  Reported  by  T.  R.  BBiDGWATm,  Esq.,  B«rriater-al-Law. 
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London      the  Metropolis  Management  Amendment  Act,    1862  (25  &  26 

CouNCttL      ^^^^'  c-  102),  by  unlawfully  erecting  a  building  on  the   south 

„,  side  of  Kensington  Courts  being  a  new  street  of  a  less  width  than 

WoHLET.     fifty  feet,  exceeding  in  height  the  distance    from  the   external 

^^        wall  or  front  of  such  building  to  the  opposite  side  of  such  street, 

.*        without  the  consent  in  writing  of  the  London  County  Council, 

Practice—  and  having  continued  the  offence  by  constructing  the  building. 
Summary^  and  by  permitting  and  suffering  the  building  to  continue  erected 
Recoup  of  ^l^ove  the  height  without  such  consent,  after  notice  from  the 
penaiu'es—  Count V  Council,  contrary  to  25  &  26  Vict.  c.  102,  sect.  85,  and 
^teeSf^  51  &  52  Vict.  c.  41. 

Contim^        On  the  hearing  it  was  proved  or  admitted  that  the  building 

offence--      had  been  erected  for  the  respondent  as  owner,  and   under  his 

Height  of    directions,  and  had  been  carried  above  the  height  specified  in 

^Swil    ^®^^  ^^  ^*  25  &  26  Vict.  c.   102,  under  his  directions,  and  after 

Management  notice  from  the  appellants  to  the  builders  that  proceedings  would 

Act,  1862—   be  taken  if  such  height  were  exceeded,  which  notice  was  brouerht 

c  102  M  85   ^y  ^^^^  to  the  knowledge  of  the  respondent,  and  the  respon- 

107.      '  ^^'^t  thereupon  communicated  with  the  appellants  by  letter,  and 

informed  them  that  he  was  the  owner  of  the  building,  and  that 

Messrs.  Lawrence  and  Sons  were  employed  by  him  to  erect  it, 

and  that  they  had  given  up  possession  of  the  building  on  the  8th 

Feb.  1893,  and  that  the  respondent  on  the  date  in  the  summons 

mentioned  was  and  still  continued  in  possession  of  the  building 

as  owner  thereof.     It  was  also  admitted  that  the  building  still 

remained  above  the  specified  height. 

On  the  7th  Sept.  1893,  the  present  respondent  Robert  J. 
Worley,  the  owner  of  the  building,  applied  to  the  appellants, 
the  London  County  Council,  to  give  their  consent  nunc  pro  tunc 
to  the  erection  of  the  building  beyond  the  height  specified  in 
the  statute,  and  on  the  16th  Oct.  1893,  the  appeUants  refused  to 
give  such  consent,  and  gave  notice  thereof  to  the  respondent. 

It  was  also  proved  or  admitted  that  a  penal  notice  had  been 
served  on  the  respondent  by  the  appellants  on  the  23rd  Dec. 
1893,  requiring  him  to  comply  with  the  requirements  of  the  law 
in  respect  of  the  building  subject  to  the  penalty  and  continuing 
penalties  provided  in  the  statute  25  &  26  Vict.  c.  102,  sect.  85 ; 
and  that  a  similar  notice  had  been  served  on  the  builders,  Messrs* 
Lawrence  and  Sons,  on  the  7th  Oct.  1892^  which  had  been 
brought  immediately  to  the  notice  of  the  respondent. 

It  was  contended,  on  behalf  of  the  respondent  that  he  was  not 
liable  to  any  penalty  for  the  continuing  offence,  and  that  he  was 
not  liable  to  the  penalty  for  the  original  offence  because  proceed- 
ings had  not  been  taken  against  him  within  six  months  of  the 
commission  or  discovery  of  such  offence,  and  in  support  of  this 
contention  sect.  107  of  25  &  26  Vict.  c.  102,  and  sect.  11  of 
11  &  12  Vict.  c.  43,  were  referred  to. 

It  was  contended  on  behalf  of  the  appellant  that  the  limitation 
of  time  within  which  proceedings  could  be  taken  did  not  apply  in 
the  case  of  a  continuing  offence,  that  the  respondent  had  in  fact 
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committed  the  original  offence,  and  that  he  was  liable  to  the  London 

continuing  penalties  for  continuing  the  offence  after  the  penal  ^^j^^ 

notice  served  on  him  on  the  23rd  Dec.  1893.  „[ 

The  magistrate  held  that   sect.  107  of  25  &  26  Vict.  c.   102,  WorIjst. 
and  sect.   11    of  11    &   12   Yict.   c.  43,  applied,  and  that  the 
summons  was  out  of  time. 

The  question  for   the  opinion  of  the  court  was,  whether  the  Practice- 

determination  of  the  magistrate  was  right  in  point  of  law.  Summary 


1894. 


Sect.    85  of  the   Metropolis  Management   Amendment  Act,    ^^^_^ 
1862  (25  &  26  Vict.  c.  102),  provides  that:  Six  months' 

No  building  except  a  church  or  chapel  shall  be  erected  on  the  side  of  any  new  street   ^fnitation — 
of  a  less  width  than  fifty  feet,  which  shall  exceed  in  height  the  distance  from  the    Continuing 
external  wall  or  front  of  such  building  to  the  opposite  side  of  such  street,  without  the       offence — 
consent  in  writing  of  the  Metropolitan  Board  of  Works  (now  by  51  A  52  Vict.  c.  41,      Height  of 
the  London  County  Council) ;  nor  shall  the  height  of  any  building  so  erected  be  at    huildinge — 
any  time  subsequently  increased  so  as  to  exceed  such  distance  without  such  consent ;     Metropolis 
and  in  determining  the  height  of  such  building  the  measurement  shall  be  taken  from   Management 
the  level  of  the  centre  of  the  street  immediately  opposite  the  building  up  to  the  parapet    Act,  1862  — 
or  eaTos  of  such  building;  and  every  person  committing  any  offence  under  this  enact-  25  ^  26  Vict, 
ment  shall  be  liable  to  a  penalty  of  5il,  and  in  case  of  a  continuing  offence  to  a  further  c.  102,  ss,  85, 
penalty  of  AOs.  for  every  day  during  which  such  offence  shall  continue  after  notice  107. 

from  the  said  board  (now  county  council),  to  be  recovered  by  summary  proceedings. 

Sect.  107  provides  that : 

No  person  shall  be  liable  for  the  payment  of  any  penalty  or  forfeiture  under  the 
recited  Acts,  or  this  Act,  or  any  bye-law  made  by  virtue  thereof,  for  any  offence  made 
cognisable  before  a  justice  unless  the  complaint  respecting  such  offence  has  been  made 
before  such  justice  within  six  months  next  after  the  commission  or  discovery  of  such 
offence. 

Sect.  11  of  the  Summary  Jurisdiction  Act,  1848  (11  &  12 
Vict.  c.  43),  provides  that : 

In  an  casee  where  no  time  is  already  or  shall  hereafter  be  specially  limited  for 
making  any  such  complaint  or  laying  any  such  information  in  the  Act  or  Acts  of 
Parliament  relating  to  each  particular  case,  such  complaint  shall  be  made  and  such 
information  shall  be  laid  within  six  calendar  months  from  the  time  when  the  matter 
of  such  complaint  or  information  respectively  arose. 

Poland^  Q.C.  and  Avory  for  the  appellants. — The  appellants 
were  entitled  to  serve  upon  the  respondent  a  notice  in  conformity 
with  the  statute  that  he  would  be  liable  for  continuing  penalties 
unless  the  building  in  question  is  erected  in  conformity  with 
the  statute,  and  not  havibg  complied  with  this  provision  of  the 
statute,  is  liable  for  these  penalties,  although  a  couviction  was 
obtained  against  the  builders  of  the  building,  and  not  against 
the  respondent  the  owner.  Complaint  had  been  made  before  a 
magistrate  within  six  months  after  the  commission  of  the  offence^ 
in  compliance  with  sect.  107  of  the  statute;  the  continuing 
offence  by  the  owner  runs  from  the  time  the  respondent  had 
notice  from  the  appellants.  They  cited  London  Oounty  Council 
V.  Lawrence  [69  L.  T.  Rep.  344;  (1893)  2  Q.  B.  228),  which  was 
a  decision  upon  a  summons  against  the  builders  of  the  structure 
in  question:  Wallen  v.  Lider,  70  L.  T.  Rep.  348;  (1894)  1 
Q.  B.  312;  Bvmball  (app.)  v.  Schmidt  (resp.),  46  L.  T.  Rep. 
661;  8    Q.    B.  Div.    603;    Metropolitan    Board   of    Works   v. 
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London      Anthony,  54  L.  J.  39,  M.  C. ;  Reg.  v.   Catholic  Life  and  Fire 
CoOTm.      Assv/rance  and  Annuity  Institution  Limited,  48  L.  T.  Rep.  675 ; 
„,  Higgins  (app.)  v.  Guardians  of  the  Poor  of  the  Norwich  Union 

WoRLBT.      (reaps.),  22  L.  T.  Rep.  752.] 

Dickens,  Q.O.  and  G.  F.  Lloyd. — The  respondent  is  not  liable 

for  a  continaing   offence;    he   has  not   been  convicted  of    the 

PracticB—    original  offence,  and  therefore  it  cannot  be  said  that  proceedings 

Svmmary    hay©  been  taken  against  him  within   six   months   of  the  com- 

R«war«ry*qf    mission  or  discovery  of  the  offence  according  to  sect.  107  of  the 

penalties —    statute.     If  the  statate  does  not  create  the  limitation,  the  appel- 

BiMnumihM'  Unts  might  come  down  year  after  year  upon  a  hona  fide  purchaser, 

^Conti'm^  and  serve  him  with  notice  of  a  continuing  offence.     Proceedings 

ogenee—     should  have  been  instituted  within  six  months  of  the  commission 

Height  qf     or  discovory  of  the  offence,  and  when  once  the  appellants  have 

MetrovoUs    Proceeded  against  and  obtained  a  conviction  against  the  owner 

Management  of  the  building  for  his  original  offence,  the  owner  becomes  liable 

Act,  1862—   to  pay   continuing  penalties   if  he    does  not  comply   with    the 

^\o2^  M^85   *'^r™^  of  *h®  statute.     The  respondent  never  has  been  convicted 

107.      *  of  the  original  offence,  and  therefore  cannot  be  proceeded  against 

for  penalties  for  a  continuing  offence.     That  these  proceedings 

should  have  been  instituted  against  the  respondent  within  six 

months  of  the  commission  of  the  offence  seems  to  be  more  clearly 

shown  by  sect.  11  of  11  &  12  Vict.  c.  43  (Jervia'  Act),  which  is 

a  similar  section  to  sect.   107  of  the  present  Act,  and  which 

provides  that  where  no  time  is  mentioned  for  making  a  complaint 

such  complaint  shall  be  made,  and  the  section  goes  on  to  say, 

"  and  the  information  shall  be  laid  within  six  months  from  the 

time  when  the  matter  arose ;  here  there  was  no  information  laid 

against  the  respondent  within  that  time. 

Poland,  Q.O.  in  reply. 

Mathew,  J. — I  have  very  little  doubt  that  the  respondent  is 
liable  to  pay  continuing  penalties.  The  offence  with  which  he 
is  charged  is  for  continuing  to  keep  erected  a  building  which 
has  been  erected  contrary  to  sect.  85  of  the  Metropolis  Manage- 
ment Act,  1862  (25  &  26  Vict.  o.  102.)  That  section  after 
stating  what  shall  be  the  limit  to  the  height  of  certain  buildings, 
unless  the  consent  of  the  appellants  be  obtained,  ^oes  on  to  say 
that  "  every  person  committing  any  offence  under  this  enactment 
shall  be  liable  to  a  penalty  of  5Z.,  and  in  case  of  a  continuing 
offence,  be  liable  to  a  further  penalty  of  40«.  for  every  day  during 
which  such  offence  shall  continue  after  notice  "  from  the  appel- 
lants. There  are,  therefore,  two  offences  contemplated  by  what 
I  have  just  read,  a  committing  the  offence,  and  continuing  to 
commit  the  offence,  and  sect.  107  of  the  Act  then  says  that  no 
person  shall  be  liable  for  penalties  under  the  Act,  or  for  any 
offence  cognisable  before  a  justice,  ''unless  the  complaint 
respecting  such  offence  has  been  made  before  a  justice  within 
six  months  next  after  the  commission  or  discovery  of  such 
offence.'^  This  only  means  that  the  local  authority  shall  not 
proceed  for  a  penalty  for  an  offence  which  shall  not  have  been 


CBIMtKAL  LAW  OAiBS.  41 

committed  within  six  months  of  the  date  of  the  summons.     This  Loiroow 

is  the  only  limitation  put  upon  the  local  aathorities.     If  some  ^^^ 

limitation  was  not  put,  all  that  the  builder,  or  the  owner,  or  t,. 

whoever  might  be  proceeded  against,  would  have  to  do  (accord-  Woblst. 

ing  to  what  has  been  contended  on  behalf  of  the  respondent)  ^^ 

would  be  to  sell  the  building  to  someone  else,  and  to  get  out  * 

of  the  Act  altogether.     The  Act   itself  does   not  prevent  this  PraeHcs— 

being  done,  but  the    Legislature   contemplated   the  appellants  S^""*^^ 

doing  their  duty  promptly.     In    this   case   the    complaint   has  ^BM^verylf 

been  made  within  six  months  after  the  commission  or  discovery  penalHe»— 

of  the  offence,  and  the  respondent  is  now  continuing  to  commit  ^f-f*^*^' 

that  offence  by  keeping  up  the   structure  in  question.     I  am  continvMig 

therefore  of  opinion  that  the  magistrate  was  wrong  in  dismissing  off&ne^— 

this  summons,  and  the  case  therefore  must  be  remitted  to  him  ^eight  of 

to  be  dealt  with.  'Sl^tiT 

KbNKZDY,  J.  concurred.  Management 

Case  remitted  to  the  magistrate,  -^^''t  1862— 

Solicitor  for  the  appellants,  Blaxland.  t^ti^Jtb 

Solicitors  for  the  respondent,  Poole  and  Robinson.  107. 
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Monday,  Aug.  3,  1894. 

(Before  Matthew  and  Kbnnbdt,  JJ.) 

HuTFAH  (app.)  V.  NoBTs   Staftobdshibb  Railway  Company 

(resps.)  (a) 

Bye-laws  —  Im/position  of  penalties  —  Invalidity  of  bye-law — 
Passenger  travelling  with  a  ticket  on  the  day  on  which  ticket 
was  not  available — Offence  created  where  no  intention  to  defraud 
— Railway  companies*  powers — Rctilways  Glauses  Consolidation 
Act,  1845  (8^9  Vict.  c.  20),  ss.  108,  104,  108,  and  109— 
Regulation  of  Railways  Act,  1889  (52  ^  53  Vict,  c,  57),  s.  5  (8). 

The  bye-law  of  a  railway  company  provided  that,  "  any  passenger 
using,  or  attempting  to  use,  a  ticket  on  any  day  for  which  such 
ticket  is  not  available,  or  using  a  ticket  which  has  been  already 
used  on  a  previous  journey,  is  hereby  subjected  to  a  penalty  not 
exceeding  forty  shillings/' 

(a)  Reported  by  T.  R.  Bwjdqwatebl^  Esq.,  Barrister-at-Law. 
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HuFTAx  No  fravd,  or  attempt  to  commit  fratid,  was  alleged  or  suggested 

NoBiB  CLgainst  the  appellant.    The  justices  convicted  the  appellant  v/nder 

Stavfobd-        ^^  above  hye-law, 

fflnB*  Held,  that  the  above  bye-law,  being  repugnant  to  sect,  5  of  the 
Owlxt         Begulation  of  Railways  Act,  1886^  wa£  an  in/valid  one,  and  the 

'         conviction  therefore  was  bad. 

1894. 

/^ASE  stated  byjnstioes. 

p«iia»fM—  At  a  Court  of  summary  jurisdiction  held  at  Hanley^  the  appel- 

FoMdity—  lant  was  charged^  on  an   information  preferred  by  the  North 

^^wT******  Staffordshire  Railway  Company   (hereinafter  called  the  respon- 

/rauduiane  dents)  ^  for  that  he,  on  the  15th  day  of  March,  1894,  at  Stoke- 

tn^en^—  upon-Trent,  did  unlawfully  use  a  certain  railway  ticket  on  a  day 

fiaikooy  ^  fQp  ^l^oh  such  ticket  was  not  available,  contrary  to  the  bye-laws 

!?J|2^^^  of  the  said  company  made  in  pursuance  of  the  provisions  of  the 

8  4*  9  Vict,    statute  in  such  case  made  and  provided, 
c.  20,  sf.  103, 
104, 108, 109;      The  byo-law  relied  upon  was  in  the  following  words  : 

57       //o\'       Any  passenger  using  or  attempting  to  use  a  ticket  on  any  day  for  which  sach  ticket 
.    /,  «.  o  {0).  ^  ^^^  available,  or  using  a  ticket  wMch  has  been  akeady  used  on  a  preyioos  journey, 
is  hereby  subjected  to  a  penalty  not  exceeding  forty  shillings. 

The  appellant  travelled  on  the  respondents'  railway  by  the 
train  which  departed  at  5.80  p.m.  on  Thursday,  the  15th  day  of 
March,  1894,  from  Stoke-upon-Trent  to  Macclesfield. 

The  tickets  of  the  passengers  by  that  train  were  examined  at 
Congleton,  an  intermediate  station  between  Stoke-upon-Trent 
and  Macclesfield,  and  the  appellant  there  tendered  the  return 
half  of  a  first-class  return  ticket,  which  bore  the  date  of  the  28th 
day  of  Feb.,  1894,  as  the  date  of  issue,  and  which  was  proved 
and  admitted  to  have  been  purchased  by  him  on  the  28th  day  of 
Feb.,  1894. 

The  following  is  a  copy  of  the  ticket  tendered  by  the  appellant, 
and  of  the  conditions  indorsed  : 

Issued  by  the  N.S.B.  Co.,  subject  to  the  company's  regulations,  and  to  the  conditions 
in  their  time  tables,  not  transferable,  first-class,  available  on  the  day  of  issue  for  one 
journey  only ;  Stoke-upon-Trent  to  Macclesfield.    H.R.     Via  main  line.   Fare,  5s.  9d. 

The  number  of  the  ticket  was  upon  it.  Half  of  the  ticket 
was  produced.  There  was  nothing  on  the  back  of  it  except  the 
date  of  issue. 

One  of  the  regulations  and  conditions  contained  in  the  respon- 
dents^ time  tables  at  the  date  of  the  issue  of  the  said  ticket  was 
as  follows : 

Return  tickets  between  North  Staffordshire  Railway  stations  are  available  for  the 
day  of  issue  only  except  those  issued  on  Saturday  or  Sunday,  which  are  available  up  to 
Monday  evening  following.  Return  tickets  issued  between  North  Staffordshire 
stations  and  Derby,  Burton,  Crewe,  Stafford,  or  Market  Drayton,  are  available  for  seven 
days. 

The  full  first-class  fare  from  Stoke-upon-Trent  to  Macclesfield 
was  demanded  from  the  appellant  by  the  respondents'  ticket 
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examiner^  at  Gongleton,  but  the  amonnt  was  not  specified.     The  HmvAM 

appellant  refased  to  pay  sach  fare,  but  gave  his  correct  name  and  nowh 

address.  Staftobd- 

It  was  admitted  that  the  appellant  had  a  first-class  annual  con-        bbibb 

tract  ticket  by  which  he  was  entitled  to  travel  between  Mac-  q^^ 

clesfield    and    Manchester^   on  the   line    of    the    London    and        

North- Western  Bail  way  Company,  on  the  15th  day  of  March,        1894. 

1894.  ByeTl^.- 

The  justices  were  of  opinion  that  the  bye-law  applied,  and  was  impoHtum  of 

not  ultra  vireSy  and  convicted  the  appellant.  penalties^ 

The  Railways  Clauses  Consolidation  Act,  1845   (8  it  9  Vict.  ^J^w^*^"-^ 

C.  ^U.)  where  no 

_  fraudulent 

Sect.  103  enacts  that :  intent— 

[If  any  person  trayel  or  attempt  to  travel  in  any  carriage  of  the  company,  or  of  any       Railwwy  ^ 
other  company,  or  party  using  the  railway,  without  having  previously  paid  his  fare,     companies* 
and  with  intent  to  avoid  payment  thereof,  or  if  any  person  having  paid  his  fare  for  a      power*-— 
certain  distance,  knowingly  and  wilfully  proceed  in  any.  such  carriage  heyond  such     8^9  Vict 
distance,  without  previously  paying  the  additional  fare  for  the  additional  distance,  and  c.  20,  u.  103, 
witi  intent  to  avoid  payment  thereof,  or]  if  any  person  knowingly  and  wilfully  refuse  104,  108, 109 ; 
or  neglect  on  arriving  at  the  point  to  which  he  paid  his  fare  to  quit  such  carriage  52  ^  58  Viei, 
Avery  such  person  shall  for   evezy  such  o£fence  forfeit  to  the  company  a  sum  not  o.  57,  «.  5  (3>. 
exceeding  forty  shillingB. 

The  portion  of  the  above  section  between  brackets  is  repealed 
by  the  Statute  Law  Revision  Act,  1892  (55  &  56  Yict. 
c.  19). 

Sect.  104  enacts  that : 

If  any  person  be  discovered  either  in  or  after  committing  or  attempting  to  commit 
any  such  offence  as  in  the  preceding  enactment  mentioned,  all  officers  and  servants, 
and  other  persons  on  behalf  of  the  company,  or  such  other  company  or  party  as  afore- 
said, and  all  constables,  gaolers,  and  peace  officers,  may  lawfully  apprehend  and  detain 
iueh  person  until  he  can  conveniently  be  taken  before  some  justice,  or  until  he  be 
otherwiee  discharged  by  duo  course  of  law. 

Sect.  108  gives  power  to  the  railway  company  to  make  rega- 
lations  for  the  travelling  upon  and  the  using  and  working  of  the 
railway. 

Sect.  109  gives  power  to  make  regulations  by  bye-laws,  and  to 
repeal  or  alter  such  bye-laws,  and  make  others : 

Provided  that  such  bye-laws  be  not  repugnant  to  the  laws  of  that  part  of  the  United 
Kingdom  where  the  same  are  to  have  effect,  or  to  the  ^provisions  of  this  or  the  special 
Act,  ^. 

Sub-sect.  3  of  sect.  5  of  the  Act  to  amend  the  Begulation  of 
Railways  Act,  1889  (52  &  53  Yict.  c.  57)  enacts  that : 

n  any  person  travels  or  attempts  to  travel  on  a  railway  without  having  previously 
paid  his  fare,  and  with  intent  to  avoid  payment  thereof,  &c.,  on  summary  conviction, 
he  shall  be  liable  to  a  fine  not  exceeding  forty  shillings,  and  in  the  case  of  a  second 
or  subsequent  offence  to  a  fine  not  exceeding  twenty  pounds,  &c. 

A.  T.  Lawrence  for  the  appellant. — ^This  conviction  ought  to 
be  quashed.  The.  bye-law  is  ultra  vires.  No  fraud  is  alleged, 
and  no  fraud  can  be  said  to  have  been  committed.  Railway  com- 
panies under  sect.   109  of  the  Bailways  Glauses  Consolidation 
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HmvAM  Act^  1845^  have  power  to  make  bye-lawsj  bat  they  have  no  power 

NoMB  ^  impose  penalties  under  their  bye-laws  except  where  fraud  has 

Stajtobd-  ^Q&^  committed^  or  attempted  to  be  committed.     He  cited  Dyson 

tBOM  V.  London  and  North-  Western  Railway  Company  (44  L.  T.  Bep. 

Q^A^.     ^^^  ^  ^^  ^-  ^'  ^^'  ^:  ^-  ^  ^  Q-  ^-  ^^-  82) ;  London,  Brighton, 

'     and  South  Coa^st  Railway  Company  y.   Watson  (40  L.  T.  Bep. 

1894.        183 ;  4  C.  P.  Div.  118 ;  48  L.  J.  316,  C.  P.) 
Bf/tflaw«—  ^*  Craies  for  the  respondent  company. — The  bye-law  in  this 

impoHHon  of  ^^^^  ^  difEerent  to  the  bye-law  in  Dyson  y.  London  and  Norths 
panoWiM—    Western  Railway  Company  (44  L.  T.  Rep.  609 ;  50  L.  J.  78,  M.  C. 

O^mJ^^d^  ^  ^'  ^'  P^^'  82^-    "^^^  Statute  Law  Reyision  A«t  of  1892  (65 

where  no  ^  ^^  Yict.  c.  19)  has  repealed  the  first  part  of  sect.  103  of  the 

froMduUtU  Railways  Glauses  Consolidation  Act,  1845;  it  got  rid  of  tvhat 

^^^"^  was  obyiously  a  hardship,  making  passengers  pay  for  a  ticket 

eamna^*  from  where  the  train  started.    This  case  is  not  like  a  ease  where 

power$—  the  passenger  is  trayelling  without  a  ticket,  or  has  bought  one 

8^9  Viet,  f^m  another  person.    This  bye-law  is  quite  distinct  from  such 

104^108  109'- ^y®"^*^®'     '^^^  ^  merely  a  ciyil   penalty  recoyerable  before 

52  f  58  Viet.'  justices.    The  passenger  has  three  altematiyes — ^to  pay  the  fare, 

q.  57, «.  5  (8).  to  produce  the  proper  ticket,  or  to  giye  his  name  and  address. 

He  cited  Sanmders  (app.)  y.  South-Eastern  Railway  Compamy 

(resp.)  (43  L.  T.  Rep.  281 ;  5  Q.  B.  Diy.  456 ;  49  L.  J.  761, 

Q.  B.) 

Mathbw,  J. — I  am  of  opinion  that  this  conyiction  by  the 
justices  ought  to  be  quashed,  the  penalty  ought  not  to  haye  been 
inflicted.  It  is  agreed  that  the  trayeller,  the  appellant  in  this 
case,  was  innocent  of  any  fraudulent  intent.  Haying  regard  to 
sect.  103  and  104  of  the  Railway  Clauses  Consolidation  Act,  1845 
(8  &  9  Yict.  c.  20),  the  bye-law  of  the  respondent  company  is 
bad  under  those  sections.  For  fraud  is  the  gist  of  the  offence 
under  those  sections,  and  here  there  was  no  fraud.  The  bye-law 
is  also  bad  according  to  the  decision  in  the  case  of  Dyson  y.  The 
London  and  North-  Western  Railway  Company  (44  L.  T.  Rep.  609; 
50  L.  J.  78,  M.  C;  7  Q.  B.  Diy.  32),  and  no  reasons  haye  been 
giyen  to  show  that  that  case  was  wrongly  decided.  But  it  is 
argued  on  behalf  of  the  respondent  company  that  the  bye-law, 
though  it  may  be  yoid  under  the  sections  cited,  has  neyertheless 
been  made  yalid  by  the  repeal  of  sect.  103  of  the  Railway  Clauses 
Consolidation  Act,  1845,  by  the  Statute  Law  Reyision  Act,  1892 
(55  &  56  Yict.  c.  19).  But  before  the  Statute  Law  Reyision  Act 
of  1892,  there  came  the  Regulation  of  Railways  Act,  1889,  in 
sect.  5,  sub-sect.  3,  of  which  Act  there  is  an  elaborate  code  dealing 
with  this  description  of  offence,  and  it  is  there  enacted  that, ''  li 
any  person  trayels  on  a  railway  without  haying  preyiously  paid 
his  &re,  and  with  intent  to  ayoid  payment,'^  he  snail  be  liable  to 
a  penalty,  using,  therefore,  the  same  words,  '^  with  intent  to  ayoid 
payment,^'  as  were  used  in  the  repealed  section  103  of  the 
Railways  Clauses  Consolidation  Act,  1845.  If  the  appellant  could 
haye  been  brought  within  the  terms  of  that  section  he  might 
haye  been  righdy  oonyicted ;  but  the  appellant  had  preyiously 
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paid  his  fare,  and  there  was  also  no  intention  to  defraad,  there- 
fore he  Gonld  not  have  been  oonvicted.  The  conviction  by  the 
jostioes  was  therefore  wrong,  and  must  be  quashed. 

XsNNSDY,  J. — I  am  of  the  same  opinion. 

Conviction  quashed. 

Soh'citors  for  the  appellant,  Pa/rkis  and  Oo. ;  Sword,  Hanley. 

Solicitors    for   the    respondent    company,    Chester,  Mayhew, 
Broome,  and  Qriffithes,  for  E,  A.  Paine,  Hanley. 
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QUEEN'S  BENCH  DIVISION. 

Oct.  27  and  29,  1894. 

(Before  Mathew  and  Ghablbs,  JJ.) 

Tatlob  v.  Thi  Qubsk.  (a) 

False   pretenceS'^Beceiving  goods  obtained  by — Practice — Form 

of  indictment. 

Two  prisoners,  Farrell  and  Taylor,  were  charged  in  an  indictment 
which  contained  four  counts,  of  which  the  first  and  second  counts 
charged  Farrell  with  obtaining  goods  by  false  pretences,  the 
alleged  false  pretences  being  set  out  in  the  usual  form.  The 
third  amdfov/rth  counts  charged  that  Taylor  unlawfully  received 
the  goods,  wnlawfulVy,  knowingly,  cmd  designedly  obtained  by 
false  pretences.  The  false  pretences  by  which  it  was  alleged 
that  Farrell  obtained  the  goods  were  not  set  out  in  the  third  and 
fourth  counts. 

Upon  a  writ  of  error  it  was  cxmtended  on  behalf  of  Taylor  that  the 
indictment  was  insufficient,  as  it  did  not  state  in  the  third  and 
fourth  counts  what  the  false  pretences  were  by  means  of  which  it 
was  alleged  thai  the  goods  had  been  obtained. 

Held,  thai  the  indictment  was  good  and  sufficiently  set  forth  the 
charge  against  Taylor. 

THIS  was  a  writ  of  error  in  respect  of  a  judgment  of  the 
Beoorder  of  Portsmouth  upon  an  indictment  for  obtaining 
goods  by  false  pretences  and  for  receiving  the  goods  so  obtained. 

(a)  Reported  hj  W.  H.  HowvaiAi  Esq.,  BtrriBter.«t-Lftw, 


RaUiWAT 
OOMPANT. 

1894. 

Bye-law9 — 

Imporition  of 

penaUiu — 

VdUdity— 

Qjf&ncecreaML 

when  no 

fraudulent 

intent — 

RaUwa/y 

eom/paii'M 

powers — 

8^9  Viet. 

c  20,  sf.  103, 

104, 108, 109 ; 

52  4-  53  Viet. 

c.  57,  «.  5  (8). 


46  GBIHIKAL  LAW  0ASB8. 

Taxub  The  indictment  charged  :  in  the  first  connt^ 

Tbb  Qdbbn         ^^^  Augnstus  Farrell,  on  tho  S9th  day  of  Not.,  1898,  unlawfully,  knowingly,  and 

'    designedly,  did  falsely  pretend  to  Joahna  Clarke,  that  he,  the  said  Angnatna  Farrell, 

"  - 1  go  J  then  was  a  serrant  of  one  George  Farrell,  of  East-street,  Portsea  (the  said  G^rge 

'         Farrell  then  and  long  before  being  well  known  to  the  said  Joshna  Clarke,  and  a 

FaUs         customer  of  George  Walter  Peel,  his  master,  in  his  business  and  way  of  trade  as  a 

.gyf^f^gy^^ butcher),  and  that  the  said  Augustus  Farrell  was  then  sent  by  the  said  G^rge  Farrell 

<r^^  /~~.     to  the  said  Joshua  Clarke  for  two  hundredweight  of  beef,  twelve  pounds  of  beef  suet, 
^  ^•'     two  legs  of  mutton,  two  shoulders  of  mutton,  and  two  bull  kidneys,  by  means  of 

gooas    which  said  false  pretences  the  said  Augustus  Farrell  did  then  unlawfully  obtain  from 

ootainea  oy      ^^^  ^^  Joshua  Clarke  two  hundred  and  twenty-seven  pounds  of  beef,  twelve  pounds 

rnicttce---     ^f  ^^^  auetj  forty- one  pounds  of  mutton,  and  two  and  a  quarter  pounds  of  ox  kidneys, 

•  A"^     *      *^®  property  of  the  said  George  Walter  Peel,  with  intent  to  defraud ;  whereas  in  truth 

xiM^clfiMinX,     1^^  JQ  fi^^  ^^  gi^i^  Augustus  Farrell  was  not  then  the  servant  of  the  said  G^rge 

Farrell  and  the  said  Augustus  Farrell  was  not  then  sent  by  the  said  Gtoorge  Farrell 

to  the  said  Joshua  Clarke  for  the  said  beef,  suet,  mutton,  or  kidneys,  or  for  any  beef, 

suet,  mutton,  or  kidneys  whatsoever,  as  he  the  said  Augustus  Farrell  well  knew  at  the 

time  when  he  did  so  falsely  pretend  as  aforesaid  against  the  form  of  the  statute,  ^. 

The  second  coant  was  similar  to  the  first  connt^  but  alleged 
that  the  false  pretences  were  made  to  George  Walter  Peel. 
The  third  connt  charged. 

That  George  Taylor  afterwards,  on  the  said  29th  day  of  Nov.,  1898,  two  hundred 
and  twenty-seven  pounds  of  beef,  twelve  pounds  of  suet,  forty-one  pounds  of  mutton, 
and  two  and  a  quarter  pounds  of  ox  kidneys,  of  the  goods  and  chattels  of  the  said 
George  Walter  Peel,  then  lately  before  unlawfully,  knowingly,  and  designedly  obtained 
from  the  said  Joshua  Clarke  by  false  pretences  unlawfully  did  receive  and  have,  he 
the  said  G^rge  Taylor,  at  the  time  when  he  so  received  the  said  beef,  mutton,  suet, 
and  kidneys  as  aforesaid,  then  well  knowing  the  same  to  have  been  unlawfully, 
knowingly,  and  designedly  obtained  from  the  said  Joshua  Clarke  by  false  pretences 
against  the  form  of  the  statute,  &c. 

The  fourth  connt  was  similar  to  the  third  connt,  bnt  alleged 
that  the  goods  had  been  obtained  from  George  Walter  Peel. 

To  this  indictment  Augustus  Farrell  pleaded  not  guilty,  and 
George  Taylor  demurred  on  the  ground  that  it  did  not  sufficiently 
state  the  charge  against  him.  The  Recorder  overruled  the 
demurrer,  and  directed  that  a  plea  of  not  guilty  should  be 
entered  on  behalf  of  Taylor.  The  prisoners  were  then  tried, 
convicted,  and  sentenced  upon  the  indictment. 

The  record  having  been  formally  made  up,  the  defendant, 
George  Taylor,  assigned  as  error : 

1.  That  in  the  third  and  fourth  counts  of  the  indictment  against  the  said  George 
Taylor  the  false  pretences  are  not  set  out  by  means  of  which  it  ia  alleged  that  the 
articles  of  food  therein  mentioned  were  unlawfully  obtained. 

2.  That  the  false  pretences  by  means  of  which  it  is  in  the  said  third  and  fourth 
counts  alleged  that  the  said  articles  of  food  were  unlawfully  obtained  are  not  in  the 
said  counts  stated  to  be  those  by  means  of  which  Augustus  Farrell  is  in  the  first  and 
second  counts  of  the  said  indictment  alleged  to  have  obtained  the  said  articles  of  food. 

8.  That  the  indictment  and  proceedings  aforesaid  and  matters  therein  contained  are 
not  sufficient  in  law  to  warrant  the  said  judgment  so  given  against  the  said  George 
Taylor,  or  to  convict  him  of  the  misdemeanors  aforesaid,  or  any  or  either  of  them. 

The  24  &  25  Vict.  c.  96  provides : 

Sect.  95.  Whosoever  shall  receive  any  chattel,  money,  valuable  security,  or  other 
property  whatsoever,  the  stealing,  taking,  obtaining,  converting,  er  disposing  whereof 
is  made  a  misdemeanor  by  this  Act,  knowing  the  same  to  have  been  unlawfully  stolen, 
taken,  obtained,  converted,  or  disposed  of,  shall  be  gnilty  of  a  misdemeanor,  and  may 
be  indicted  and  convicted  thereof,  whether  the  person  guilty  of  the  principal  mia- 
demeanor  shall  or  shall  not  have  been  previously  convicted  ti^ereo^  or  shall  or  shall 
not  be  amenable  to  Justice. 


Thb  Qum. 
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C  W.  Matthews  and  Stephenson  for  the  prisoner. — It  is  sub-      Taylor 
mitted  that  this  indictment  was  bad^  because  it  did  not  set  out  in  ^^  ^ 
the  third  and  fourth  counts  the  false  pretences  by  which  the  goods 
had  been  obtained.     There  is  nothing  to  connect  the  third  and        1894. 
fourth  counts  with  the  first  and  second  counts.     There  must  be        TT 
something  to  identify  the  false  pretences  in  the  third  and  fourth  pretences— 
counts  with  those  alleged  in  the  first  and  second  counts.     It  has    Receipt  of 
been  held  that  the  false  pretences  must  be  set  out  in  counts        ?*^^^,_ 
against  a  receiver :  {B.  v.  JSill,  Bussell  on  Crimes,  4th  edit.,  ^  p^ie^ 
p.  554.)     That  view  was  also  taken  in  Reg.  v.  Ooldsmith  (12  Cox      Form  of 
C.  C.  479 ;  L.  Rep.  2  0.  0.  R.  74.)  vndietm^t. 

Temple  Cooke  and  Warry  for  the  Crown. — The  indictment 
follows  the  words  of  the  statute.  The  gist  of  the  offence  is  the 
guilty  knowledge  that  the  goods  had  been  obtained  by  fraud. 
The  only  point  decided  in  Reg.  v.  Ooldsmith  {uhi  sup.)  was  that 
if  there  was  any  defect  in  the  indictment  it  was  cured  by  the 
verdict.  The  point  now  raised  was  not  fully  argued  in  Reg.  v. 
Hill  {libi  sup.)  R.  v.  Wilson  (2  Moody  C.  G.  52)  decides  that  it 
must  be  alleged  that  the  goods  were  obtained  by  false  pretences, 
and  that  it  is  not  sufficient  to  say  that  they  have  been  unlawfully 
obtained.  It  has  also  been  decided  that  in  an  indictment  for 
conspiracy  to  obtain  money  by  false  pretences  it  is  not  necessary 
to  set  out  the  false  pretences  :  (i2.  v.  Grill,  2  B.  &  Aid.  204.) 

Stephenson  in  reply. — The  gist  of  the  offence  is  not  the 
receiving,  but  the  fact  that  the  goods  had  been  obtained  by  false 
pretences,  therefore  the  false  pretences  must  be  set  out. 

Mathbw,  J. — ^I  am  of  opinion  that  our  judgment  must  be  for 
the  Crown.  The  indictment  is  for  receiving  goods  knowing  them 
to  have  been  obtained  by  false  pretences,  and  it  follows  the  exact 
words  of  the  statute,  ^e  indictment  was  demurred  to  upon  the 
ground  that  the  particular  false  pretences  should  have  been  set 
out  in  the  receiving  counts.  The  demurrer  was  overruled,  and 
from  that  decision  the  present  proceedings  have  been  brought.  It 
is  clear  that  this  form  of  indictment  was  adopted  soon  after  the 
statute  was  passed,  and  has  been  in  use  for  many  years.  The  gist 
of  the  offence  is  clearly  set  out,  namely,  that  the  prisoner  unlaw- 
fully received  the  goods  with  the  knowledge  that  they  had  been 
obtained  by  false  pretences.  Our  attention  has  been  called  to  the 
dicta  of  several  judges  upon  this  question.  In  1851  Mr.  Greaves, 
Q.G.,  who  was  sitting  as  a  Commissioner  at  the  Gloucester  Assizes, 
called  the  attention  of  Patteson  and  Talfourd,  JJ.  to  a  case  R.  v. 
nm  (Russell  on  Crimes,  4th  edit.  p.  554),  in  which  a  person  was 
indicted  for  receiving  goods  which  he  knew  had  been  obtained 
by  false  pretences,  which  &lse  pretences  were  not  set  out  in  the 
indictment.  The  judges  expressed  the  opinion  that  the  count 
was  bad,  and  that  the  false  pretences  should  have  been  set  out, 
but  it  does  not  appear  that  the  point  was  argued  before  them. 
Another  dictum  is  that  of  Bramwell,  B.  in  Reg.  v.  Ooldsmith 
(12  Cox  C.  C.  479 ;  L.  Rep.  2  C.  C.  R.  74),  but  that  is  of  a  most 
guarded  character.     That  case  went  to  trial  and  a  conviction 
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Tatlob      followed^  and  it  was  held  that^  if  there  had  been  any  defect  in  the 
-      f*  indictment^  it  was  cared  by  the  conviction.     Bramwell^  B.  said 

'   that,  if  the  objection  had  been  taken  on  demurrer  or  motion  to 

1894.        qnash^  he  was  not  prepared  to  say  that  the  count  wonid  have  been 

~'        good.     We  have  to  decide  if  it  is  necessary  to  set  oat  the  false 

preienees^    pretences  in  this  case  where  the  gist  of  the  offence  was  unlawfully 

Receipt  of    receiving  the  goods  with  guilty  knowledge  of  the  false  pretences 

9^^       by  which  they  had  been  obtained.     In  Rex  v.  Oill  (2  B.  &  Aid. 

°  Practice^  2^^)   ^^^  charge  was  one  of  conspiracy  to  obtain  large  sums 

Form  of     of  money  by  means  of  false  pretences,  and  the  false  pretences 

indictment,    were  not  set  out.     Abbott^  O.J.  said :  ''  The  indictment  appears 

to  me  sufBcient.     The  gist  of  the  offence  is  the  conspiracy,  and, 

although  the  nature  of  every  offence  must  be  laid  with  reasonable 

certainty^  so  as  to  apprise  the  defendant  of  the  charge,  yet  I 

think  it  is  sufBciently  aone  by  the  present  indictment.^'     Bayley 

and  Holroyd,  JJ.  delivered  judgments  to  the  same  effect.     It 

seems  to  me  to  be  clear  that  it  was  not  necessary  to  set  out  the 

false  pretences. 

^Charles,  J. — I  agree  with  the  judgment  that  has  been 
delivered  by  Mathew,  J.  It  seems  to  me  that  the  third  and 
fourth  counts  are  both  good,  as  they  state  with  reasonable 
certainty  the  charge  against  the  prisoner.  The  gist  of  the 
offence  was  receiving  the  goods  unlawfully  obtained  by  means  of 
false  pretences,  well  knowing  that  they  had  been  so  obtained.  It 
is  necessary  to  allege  in  the  indictment  all  that  must  be  proved 
in  order  that  a  conviction  may  be  obtained,  and  in  this  indictment 
it  is  alleged  that  the  goods  were  obtained  by  means  of  false 
pretences^  and  that  the  receiver  knew  that  they  had  been  so 
obtained.  The  case  of  B.  v.  Wilson  (2  Moo.  C.  C.  52)  is  clearly 
distinguishable,  for  the  indictment  there  did  not  allege  that  the 
goods  had  been  obtained  by  false  pretences,  but  only  that  they 
had  been  unlawfully  obtained.  I  agree  with  the  remarks  made 
by  Mathew,  J.  with  reference  to  the  case  of  B.  v.  Hill  (Bussell 
on  Crimes,  4th  edit.,  p.  554).  In  Beg,  v.  Goldsmith  (12  Cox  C.  C. 
479 ;  L.  Bep.  2  C.  C.  B.  74)  the  whole  of  the  argument  turned 
upon  the  question  whether  the  alleged  defect  in  the  indictment 
was  cured  by  the  verdict.  The  defect  was  assumed  for  the 
purposes  of  the  argument  only,  and  there  seems  to  me  to  be 
nothing  in  these  cases  which  is  binding  on  us  or  necessitates  our 
holding  that  this  indictment  is  bad.  It  conveys  upon  the  face  of 
it  the  allegation  of  all  the  ingredients  of  the  offence  charged. 

Jvdgmentfor  ihe  Crown. 
Solicitor  for  the  prisoner^  A.  W.  Mills,  for  King,  Landport. 
Solicitors  for  the  Crown,  Ford  and  Ford. 
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QUBEN^S  BENCH  DIVISION. 

Tuesday,  Oct.  30,  1894. 

(Before  Mathew  and  Chablgs,  J  J.) 

Beo.  v.  Kesswill  and  another,  (a) 

Justices — 8vm,mami  Jurisdiction  Act y  1879(42  8f  43  Vict.  c.  49),  s.  6 
—Town  Police  Clauses  Act,  1847  (10  ^  11  Vict.  c.  89),  ss.  66, 
73 — Railways  Olauses  Consolidation  Act,  1845  (8^9  Vict, 
c.  20) — Bye-laws — Nonpayment  of  cab  fare — Penalty — Order 
for  payment — Form  of  order. 

The  penalty  imposed  by  the  Town  Police  Clauses  Act,  1847,  and 
bye-laws  made  therev/nder,  for  the  nonpayment  of  a  cab  fare,  is 
"  a  sum  of  money  claimed  to  be  due  and  is  recoverable  on 
complaint  to  a  cowrt  of  summary  jurisdiction,  and  is  to  be 
deemed  a  civil  debt^'  within  the  meamng  of  the  Summary 
Jurisdiction  Act,  1879. 

Therefore  justices  have  no  jwrisdiction  to  make  an  order  directing 
that  a  person  who  has  not  paid  a  cab  fare  should  be  imprisoned 
in  default  of  the  payment  of  the  fare. 

THIS  was  an  order  nisi  calling  apon  certain  justices  of  the 
peace  for  the  borough  of  Torquay  and  William  Bagwell  to 
show  cause  why  a  writ  of  certiorari  should  not  issue  to  remove 
into  this  Court  a  certain  record  of  conviction  made  on  the  ]  8th 
day  of  June,  1894,  whereby  James  Augustine  de  Castro  was 
convicted  for  that  he,  on  the  14th  day  of  June,  1894,  did 
unlawfully  refuse  to  pay  on  demand  to  the  said  William  Bagwell, 
then  being  the  driver  of  a  hackney  carriage,  the  fare  of  four 
shillings  allowed  by  the  bye-laws  of  the  Torquay  Town  Council, 
and  why  the  said  conviction  when  returned  should  not  be 
quashed,  on  the  ground  that  the  proceedings  being  for  the 
recovery  of  a  civil  debt,  the  justices  had  no  jurisdiction  to  make 
an  order  not  in  accordance  with  sects.  6  and  35  of  the  Summary 
Jurisdiction  Act,  1879. 

Sington,  for  the  justices,  showed  cause.-— It  is  submitted  that 
the  order  of  the  justices  was  right  in  form.  The  bye-laws  and 
the  Town  Police  Clauses  Act,  1 847,  under  which  they  are  made, 
refer  to  the  fare  to  be  recovered  as  a  penalty,  and  the  Railways 
Clauses  Consolidation  Act,  1845,  which  is  incorporated  with  the 
former  Act,  provides  that  in  default  of  payment  and  sufficient 
distress  imprisonment  may  be  ordered.  The  Summary  Juris- 
diction Act,  1 879,  by  sect.  5,  limits  the  terms  of  imprisonment 

(a)  Reported  by  W.  H.  Hobsfau.,  Esq.,  Borrister-at-Law. 
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Reo.       that  may  be  imposed.     The  case  is  not  within'  sect.  6^  as  there  is 

Kehbthll       ^^  ^^^  ^^  money  claimed  to  be  due  on  complaint.   [Mathew^  J. — 

ijfoiHBR.     ^^^  penalty  is  the  amount  of  the  fare.]     It  might  be  as  much  as 

51.  under  the  bye-laws.     This  sum  is  not  recoverable  as  a  civil 

]f^-        debt:  {Beg.  v.  Paget,  45  L.  T.  Rep.  794;  8  Q.  B.  Div.  151.) 

Justices--    ^^0  disobedience  to   a  statutory  enactment  or  bye-laws  made 

Jurisdiction  thereunder  is  a  criminal  offence :  {Mellor  v.  Denham,  40  L.  T. 

—Summary  R^p,  395 .  5  Q.  B.  Div,  467  ;  Beg.  V.  Whit(Jmrch,  45  L.  T.  Rep. 

'SrtT.VT  379  ;  7  Q.  B.  Div.  584.) 

able  as  A.  B.  8haw,  in  support  of  the  rule. — The  only  point  is  whether 

penalty—    ^hjg  case  comes  within  the  provisions  of  sect.  6  of  the  Summary 

irmrisonmsnt  Jurisdiction  Act,  1879.     It  is  true  that  there  was  an  information 

in  default  of  in  this  case,  but  it  was  not  necessary  that  there  should  be  one, 

payment—    and  it  was  not  the  description   of  information   meant  in  that 

lO^Fict**c%9  8®c*^o°-     ^^^^  was  only  a  civil  debt,  and  cannot  by  proceedings 

M.  66,  78.  '  like  these  be  converted  into  an  offence :  \Beg  v.  Martin^  19  L.  T. 

Rep.  733 ;  sub  nom.  Beg.  v.  Master,  L.  Rep.  4  Q.  B.  235.) 

Sington,  in  reply,  referred  to  Beg.  v.  Justices  of  TynemotUh, 
54  L.  T.  Rep.  386  ;  16  Q.  B.  Div.  647.) 

Mathew,  J. — I  am  of  opinion  that  this  rule  must  be  made 
absolute.    The  original  object  with  which  these  proceedings  was 
instituted  has  no  doubt  been  obtained,  for  the  money  claimed  has 
been  paid ;  but  I  am  clear  that  the  order  as  drawn  up  should  be 
quashed.     The  defendant  was  charged  with  not  having  paid  a 
cab  fare,  and  upon  receiving  a  summons  to  appear  before  the 
justices  to  answer  the  charge  he  sent  the  amount  demanded  to 
the  clerk.     But  the  justices  proceeded,  nevertheless,  to  hear  the 
charge,  and,  there  being  no  defence,  they  ordered  him  to  pay  the 
amount  claimed  and  the  costs ;  and  the  order  went  on  to  direct 
that  the  defendant  should  be  imprisoned  in  default  of  payment. 
It  is  against  the  order  made  in  that  form  that  the  defendant 
protests.  The  statutes  relating  to  the  question  are  very  confusing, 
and  it  is  difficult  to  ascertain  what   the  Legislature  intended 
to  enact.     The  Town  Police  Clauses  Act  (10  &  11  Vict.  c.  89) 
provides  by  sect.  56  that  if  any  person  refuse  to  pay  on  demand, 
to  any  proprietor  or  driver  of  any  hackney  carriage,  the  fare 
allowed  by  this  or  the  special  Act,  or  any  bye-law  made  there- 
under, such  fare  may,  together  with  costs,  be  recovered  before 
one  justice  as  a  penalty.     That  seems  to  me  clearly  to  be  a  pro- 
vision for  the  recovery  of  a  civil  debt,  for  the  section  provides 
that  the  person  may  apply  to  the  justice  for  the  recovery  of 
nothing  beyond  the  amount  of  the  fare  except  the  costs.     It  has 
been  argued  that  because  the  word  penalty  is  used  that  that 
makes  it  a  criminal  matter ;  but  I  do  not  think  that  that  alters 
the  character  of  the  obligation.     The  Railway  Clauses  Consolida- 
tion Act,  1845,  is  incorporated  with  this  Act  for  the  purpose  of 
providing  the  procedure  by  which  a  penalty  may  be  recovered, 
and  that  Act  treats  a  penalty  in  the  strict  sense  of  the  word, 
though  the  expression  there  used  is  ''  on  complaint,^'  and  not 
''on  information.^'     But  since  then  the  Summary  Jurisdiction 
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Actj  1879^  has  beea  passed,  aad  sect.  5  of  that  Act  provides  that        Rn>. 
in  cases  of  conviction  and  of  non-payment  of  the  money  adjudged  gHuwiix  akd 
to  be  paid,  and  in  default  of  tlie  distress  the  person  may  be     anothbk. 

imprisoned  for  certain  fized  periods  therein  mentioned.     I  think        

that  section  does  not  apply  to  a  case  in  which  justices  make  an        ^^* 
order  on  the  nonpayment  of  a  cab  fare.     But  the  next  section    justices— 
(sect.  6)  seems  to  rae  to  be  clearly  applicable  to  the  debt  in   JwrUdiction 
question,  for  it  provides  that  where  under  any  Act,  whether  past  —Summary^ 
or  future,  a  sum  of  money  claimed  to  be  due  is  recoverable  on  ^s^wn rec^er- 
complsdnt  to  a  court  of  summary  jurisdiction,  and  not  on  informa-       able  as 
tion,  such  sum  shall  be  deemed  to  be  a  civil  debt,  and  if  recovered    ^f*?**^!" 
before  a  court  of  summary  jurisdiction  shall  be  recovered  in  the  tmprwonwiena 
manner  in  which  a  sum  declared  by  this  Act  to  be  a  civil  debt  in  d^auU  of 
recoverable  summarily  is   recoverable  under  this  Act,  and  not   payment- 
otherwise.     It  is  extremely  difBcult  to  say  why  the  words  '^  %nd  lo  ricf*T^9 
not  on  information  "  were  inserted  in  that  section ;  but  I  think    ss,  66,  73. 
that  the  draftsman  intended  to  exclude  those  cases  in  which  a 
sworn  information  is  required  by  statute.     I  am  of  opinion,  there- 
fore, that  our  judgment  must  be  that  the  order  as  drawn  up  must 
be  quashed.     I  think  that  the  provisions  of  the  Summary  Juris- 
diction Act,  1884,  do  not  apply  to  the  present  case.     That  Act 
applies  only   to  procedure  under  the  Acts   mentioned  in  the 
schedule  thereto,  and  not  to  cases  contemplated  under  sect.  6  of 
the  Summary  Jurisdiction  Act,  1879. 

Chablbs,  J. — ^I  am  of  the  same  opinion.  The  money  which  it  was 
sought  to  recover  was  clearly  a  civil  debt,  and  although  the  Town 
Police  Clauses  Act,  1847^  says  that  it  may  be  recoverable  as  a 
penalty  that  does  not  alter  the  character  of  it.  The  mode 
given  for  enforcing  a  debt  does  not  make  the  nonpayment  of 
it  an  offence:  {Beg.  v.  Mastery  19  L.  T.  Rep.  233;  L.  Bep. 
4  Q.  B  285.)  In  order  to  find  out  how  this  money  was 
recoverable  it  is  necessary  to  turn  to  the  Bailways  Glauses 
Consolidation  Act,  1845,  which  provides  that  it  may  be  recovered 
on  complaint  before  two  justices,  and  that  if  the  amount  be 
not  paid  a  distress  may  be  levied,  and  in  default  of  distress 
the  person  not  paying  may  be  imprisoned.  But  by  the  Summary 
Jurisdiction  Act,  1879,  this  is  again  altered,  for  by  sect.  5  the 
period  of  imprisonment  on  conviction  is  limited,  and  by  sect.  6 
the  sum  recoverable  is  to  be  recovered  as  a  civil  debt.  I  am  of 
opinion  that  this  sum  comes  within  the  terms  of  sect.  6.  The 
words  '^  not  on  information  "  in  that  section  present  a  difficulty, 
for  in  this  case  there  was  an  information.  But  on  reflection^  I 
do  not  think  that  those  words  apply  to  this  case,  although  it 
is  difficult  to  put  a  correct  meaning  upon  them.  It  seems  to 
me  that  those  words  were  inserted  to  emphasise  the  fact 
that  sect.  6  does  not  apply  to  criminal  matters.  Another  diffi- 
culty is  said  to  be  created  by  the  Summary  Jurisdiction  Act, 
1884,  but  that  is  cleared  away  when  we  find  that  that  Act 
repealed  so  much  of  the  Railways  Clauses  Consolidation  Act, 
1845,  as  provided  for  the  levying  of  a  distress  and  imprisonment^ 
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Rw         and  only  leaves  in  force  the  early  part  of  sect.  145  of  that  Act. 

Kbrb^ll  and  ^  ^^^^  think  that  sect.  5  of  the  Summary  Jurisdiction  Act,  1879, 

ANOTHER,      does  not  apply  to  the  present  case.     I  agree  therefore  that  this 

rule  must  be  made  absolute. 

*  Rule  absolute. 

Juatiees^         Solicitors  for  the  justices,   Brownlow  and   Howe,  for  Lindop, 
Jwriadiction  Torquay. 

l^^S^      Solicitors  for  the  applicant.  Bye  and  Eyre, 

Bum  recover- 
ahle  as 

penalty — 

Order  for 
impriBonmant 
in  d^ault  of 

pa/yment — 

Cab  fare — 
10  Vict  e,  89, 

8s.  66,  78. 

QUEEN'S  BENCH  DIVISION. 

Friday,  Nov.  2,  1894. 
(Before  Mathbw  and  C sables,  JJ.) 
Scott  (app.)  v.  Bould  (resp.)  (a) 

Mine — Coal  mines — Daily  inspection  of  guides  and  conductors — 
Report — Entry  in  hook — Coal  Mines  Regulation  Act,  1887 
(50  ^  51  Vict.  c.  58),  s.  49,  r.  5. 

It  is  provided  by  the  Coal  Mines  Regulation  Act,  1 887,  s.  49,  r.  5, 
that  a  competent  person,  or  competent  person s^  ap^tointed  by  the 
owner,  agent,  or  m^na^er  for  the  purpose,  shall,  once  at  least 
in  every  twenty-four  hours,  examine  the  state  of  the  external 
parts  of  the  machinery,  the  state  of  the  guides  and  conductors 
in  the  shafts,  and  the  state  of  the  headgear,  rojjes,  chains,  and 
other  similar  appliances  of  the  mine  which  are  in  actual  use 
boih  above  ground  and  below  ground,  and  shall  once  at  least  in 
every  week  examine  the  state  of  the  shafts  by  which  persons 
ascend  or  descend ;  ayid  shall  make  a  true  report  of  the  result 
of  such  examination,  and  evety  such  report  shall  be  recorded 
without  delay  in  a  book  to  be  kept  at  the  mine  for  the  purpose, 
and  shall  be  signed  by  the  person  who  made  the  inspection. 

Held,  that  the  result  of  the  daily  examination  of  the  guides  and 
conductors  must  be  entered  in  the  book,  a>s  well  as  the  result  of 
the  weekly  examination  of  the  shafts, 

THIS  was  a  case  stated  by  the  stipendiary  magistrate  for  the 
Wolverhampton  and  South  Staffordshire  District  for  the 
purpose  of  obtaining  the  opinion  of  the  High  Court  on  questions 
of  law  which  arose  before  him. 

(a)  Reported  by  W.  H.  HoBflFALL,.Esq.,  Barrteter-aULaw. 
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At  a  petty  sessional  court  holden  at  Wolyerhampton  on  the       Soott 
4th  day  of  July,  1894,  an  information  was  preferred  by  the  said       ^' 

William  Beattie  Scott  (hereinafter  called  the  appellant)  against        * 

the  said  Joseph  Boald  (hereinafter  called  the  respondent)  under        1894. 
the  Coal  Mines  Regulation  Act,  1887  (50  &  51  Vict.  c.  58),  s.  49,  ^^^Tj^,. 
General  Rule  5,  charging  that  the  respondent  on  the  18th  day  inspection  of 
of  June,  1894,  then  being  the  owner  of  a  certain  colliery  called  plant— Daily 
or  known  by  the  name  of  the  Moseley  Hole  Colliery,  situate  at      ^^  ^f 
Moseley  Hole,  near  Wolverhampton,  in  the  county  of  Stafford,  ^^co^aMineT 
the  same  being  a  coal  mine,  or  colliery,  within  the  true  intent    Begulatum 
and  meaning   of  50  &  51   Vict.   c.   58,  the  competent  person   -^^t,  1887-- 
appointed  for  that  purpose  did  not  record  without  delay,  in  the  ^  |g^^  ^' 
book  kept  at  the  said  mine  for  that  purpose,  the  result  of  his     '    r,  5, 
examination  of  the  state  of  the  guides  and  conductors  in  the 
shafts  of  the  said  mine. 

The  facts,  as  stated  in  the  information,  were  proved  or 
admitted. 

The  Coal  Mines  Regulations  Act,  1887  (50  &  51  Vict.  c.  58), 
enacts : 

Sect.  49.  The  following  general  rules  shall  be  obserred,  so  far  as  is  reasonably 
practicable,  in  every  mine : 

Role  5.  A  competent  person,  or  competent  persons,  appointed  by  the  owner,  agent, 
or  manager  for  the  purpose,  ihall,  once  at  least  in  every  twenty- four  hours,  examine 
the  state  of  the  external  parts  of  the  machinery,  the  state  of  the  guides  and  conductors 
in  the  shafts,  and  the  state  of  the  headgear,  ropes,  chains,  and  other  similar  appliances 
of  the  mine  which  are  in  actual  use  both  above  ground  and  below  ground,  and  shall 
once  at  least  in  every  week  examine  the  state  of  the  shafts  by  which  persons  ascend  or 
descend ;  and  shall  make  a  true  report  of  the  result  of  such  examination,  and  every 
such  report  shall  be  recorded  without  delay  in  a  book  to  be  kept  at  the  mine  for  the 
purpose,  and  shall  be  signed  by  the  person  who  made  the  inspection. 

Upon  the  hearing  and  at  the  close  of  the  appellant's  case  the 
respondent's  solicitor  contended  that  the  information  disclosed 
no  offence  under  the  rule,  because  the  rule  does  not  require 
any  report  whatever  of  the  result  of  the  examination  referred  to 
in  the  earlier  part  of  the  rule,  which  is  to  be  made  once  at  least 
in  every  twenty -four  hours  of  ''the  external  parts  of  the 
machinery,  and  the  state  of  the  guides  and  conductors,  &o./' 
and  that  the  rule  only  directs  that  the  result  of  the  weekly 
examination  of  the  state  of  the  shafts  by  which  persons  ascend  or 
descend  shall  be  recorded  in  the  book  kept  for  that  purpose. 
That,  in  fact,  no  report  or  entry  in  the  book  was  necessary  on 
the  examination  which  the  rule  directs  in  the  earlier  portion  to 
be  made  once  at  least  in  every  twenty-four  hours. 

The  magistrate  upheld  the  contention  of  the  respondent's 
solicitor. 

H.  Sutton  for  the  appellant. — It  is  submitted  that  the  decision 
of  the  magistrate  was  wrong.  The  latter  part  of  the  rule  should 
be  read  as  applying  to  both  the  daily  and  the  weekly  examina- 
tion. The  words  ''  such  examination  "  in  the  latter  part  of  the 
rule  refer  to  each  examination  equally,  and  not  to  weekly 
examination  of  the  shafts  only.  The  object  of  the  rule  is  to 
ensure  that  the  examination  takes  place,  and  that  the  whole  of 
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Soon       the  macluiieryi  &o.,  of  the  mine  is  kept  in  a  proper  state  of 
-,  ^'  efBciency. 


No  one  appeared  for  the  respondent. 


1894.  Mathbw^  J. — This  case  must  be  remitted  back  to  the  stipen- 

— T        diary  magistrate  with  the  expression  of  our   opinion  that  the 

Inspection  of  I'^^idt  of  the    daily  examination  of  the    state   of    the  external 

plant— Daily  parts  of  the  machinery^  the  state  of  the  guides  and  condactors^ 

^try  of     ^Q^^  must  be  entered  without  delay  in  the  book.     I  think  that 

^oaiMiMT  ^^®  correct  way  to  read  the  rule  is  that  suggested  in  the  course 

Regulation    of  the  argument^  namely,  that  the  words  ''and  shall  once,  at 

Act,  1887—   least,  in  every  week  examine  the  state  of  the  shafts  by  which 

c  58  i  49     persons  ascend  or  descend'^  must  be  treated  as  if  they  were  a 

r.  5.    '    parenthesis.     The  last  paragraph  in  the  rules  applies  to  the  first 

part  of  the  rule  as  well  as  to  the  words  I  have  just  read.     The 

words  '^  such  examination '^  ^pplj  ^^  both   the   daily  and  the 

weekly  examination.     This  appeal  must,  therefore^  be  allowed. 

Chables^  J. — I  agree. 

Appeal  allowed. 
Solicitor  for  the  appellant,  Ths  Solicitor  to  the  Treaaim/. 


NORTHERN  CIRCUIT. 

LivEBPooL  Easter  Assizes. 

May  ISth,  1895. 

(Before  Hawkins^  J.) 

Reg.  v.  Milleb.  (a) 

Evidence — Admissibility  of  statement  hy  prisoner  and  of  conse- 
quential evidence — Prisoner's  answers  to  constahWs  questions. 

Where  a  constable  has  put  questions  to  the  prisoner,  and  after  he 
ha>s  answered  them  has  taken  him  into  custody  and  charged  him, 
and  has  subsequently  investigated  the  truth  of  the  a/nswers, 
evidence  of  the  prisoner's  answers,  and  of  their  untruthfulness, 
may  be  admissible. 

The  question  of  the  admissibility  of  such  maiters  in  any  case  must 
be  determined  with  reffsrence  to  the  whole  of  the  circumstances  in 
that  case. 

LLIAM   MILLER  was    indicted    for    the    murder    of 
Edward   Moyse.      In  support   of    such  indictment    it 

(a)  Reported  by  Sir  Hkrbibt  SnpBBr,  Bart.,  Barrister-^t-Law. 


w 
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was  {inter  alia)  proved  that  a  detective  inspeotor  had  called  upon        Bia. 
the  prisoner,  aod  had  said  to  him  "  I  am  going  to  ask  you  some      ^^^;^ 

qaestions  on  a  very  serious  matter,  and  yoa  had  better  be  careful        

how  yon  answer/^     That  he  had  then  questioned  the  prisoner  as        1895. 
to  all  his  movements  on  the  night  of  the  murder  and  the  following        ~~' 
morning,  and  had  asked  him  to  produce  his  clothes,  and,  when  ^chnissibiUty 
they  were  prodnced,  to  account  for  bloodstains  upon  them ;  and  —  statemer^ 
had  at  the  end  of  the   conversation   taken  the  prisoner  into  h  prisoner-- 
custody  upon  the  charge  of  murder.  consMWa 

McConnell  (with  him  ColKngwood)  for  the  prosecution  pro-  queationM^ 
posed  to  give  evidence  of  the  answers  which  were  given  by  the 
prisoner  to  the  questions  asked  him  by  the  inspector ;  and  to 
give  evidence  that  subsequent  inquiries  which  had  been  made 
tended  to  show  that  the  statements  made  by  the  prisoner,  in 
answer  to  the  inspector's  questions,  were  untrue. 

Boss  Brown  (with  him  W.  Biissell)  on  behalf  of  the  prisoner 
objected  to  the  admission  of  such  evidence  upon  the  authority  of 
Beg  V.  Gravin  (16  Cox  C.  0.  656) ;  Beg  v.  Brackenbury  (17  Cox 
C.  C.  628) ;  Beg,  v.  Thompson  [17  Cox  C.  C.  641 ;  69  L.  T.  Rep. 
N.  S.  23 :  (1893)  2  Q.  B.  12]  and  Beg.  v.  Male  and  Oooper  (17 
Cox  C.  C.  689). 

EEawxihs,  J.  admitted  the  evidence.  He  held  that  no  induce- 
ment was  held  out  to  the  prisoner  to  make  any  admission, 
and  no  threat  uttered  or  any  duress  exercised  towards  him, 
and  that  therefore  his  answers  were  admissible,  and  that 
they  were  voluntary  statements  which  the  prisoner  was  under 
no  obligation  to  make.  It  was  impossible  to  discover  the  facts  of 
a  crime  without  asking  questions,  and  these  questions  were 
properly  put.  He  did  not  express  dissent  from  any  of  the  cases 
cited,  but  every  case  must  be  decided  according  to  the  whole  of 
its  circumstances. 

Evidence  was  also  admitted  to  the  effect  that  the  prisoner's 
answers  were  untrue. 

Verdict — ChiilU/, 

Solicitor  for  the  prosecution,  the  Town  Clerk  of  Liverpool ; 
for  the  defence,  W.  H.  Quilliam. 
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COURT  OP  APPEAL. 

Nov.  29,  30,  and  Dec.  1,  1894. 

(Before  Lord  Esheb,  M.B.,  Lopes  and  Biobt,  L.JJ.) 

Rbid  v.  Wilson  and  Ward. 

BsiD  V.  Wilson  and  King,  (a) 

APPEAL  FBOM  THE  QUEEN's  BENCH  DIVISION. 

Lord's  Day  Observance  Act,  1781 — Entertainment  or  amusement 
— ^^ Keeper"  of  hall  —  Persons  " mana^/ing  or  ctmducting'^ 
entertainment — 21  Oeo.  3,  c.  49,  ss.  1  and  2. 

By  sect.  1  of  the  Lord's  Day  Observance  Act,  1781,  the  ''keeper'' 
of  any  house,  room,  or  place  which  is  opened  or  used  for  public 
entertainment  or  amusement  on  Sunday,  to  which  persons  are 
admitted  by  payment,  is  liable  to  forfeit  200Z.,  and  the  person, 
"  managing  or  conducting  such  entertainment  or  amusement "  is 
liable  to  forfeit  lOOZ.,  and,  by  sect.  2,  any  person  who  shall 
"  appear,  Ojct,  or  behave  himself  as  master  or  a^s  the  person, 
having  the  care,  government,  or  management  of  any  such  house, 
8fc.,  shall  be  deemed  and  taken  to  be  the  keeper  there(f." 

A  hall,  which  belonged  to  a  company  in  liquidation,  was  let  to  a 
society  for  Sunday  lectures,  which  the  jury  found  to  be  entertain^ 
ments  or  amusements  in  contravention  of  the  Act.  Wilson,  who 
had  been  secretary  of  the  company  before  the  liquidation,  and 
afterwards  acted  as  solicitor  to  the  liquviator,  let  the  hall  to  the 
society  for  these  lectures.  A  licence  for  music  and  dancing  on 
week  days  had  been  granted  to  him  in  respect  of  the  hall,  but  he 
had  no  personal  interest  in  the  hall.  Ward  and  King  ea^ch 
acted  as  chairman  at  one  of  these  lectures ;  each  of  them  intro- 
duced the  lecturer,  and  then  left  the  platform  and  sat  amongst 
the  audience : 

Held  {affirming  the  judgment  of  Mathew,  J.),  that  Wilson  was  not 
the  "  keeper "  of  the  hall,  and  that  Ward  and  King  were  not 
persons  ^^  managing  or  conducting  "  the  entertainment  or  amuse- 
ment within  the  meaning  of  the  Act,  and  that  they  were  not  liable 
to  the  penalties. 

THIS  was  an  appeal  by  the  plaintiff  from  the  judgment  of 
Mathew,  J.,  upon  further  consideration  after  trial  with  a 
jury  in  Middlesex  {ante,  p.  11). 
The  plaintiff  appealed. 

(a)  Reported  by  J.  H.  Williams,  Esq.,  Barrister-at-Law. 
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Sir  iJ.  E,  Webster,  Q.C.  and  C.  M.  Chapman  for  the  appellant.        Rmd 
Bobson,  Q.O.  and  Oorrie  Orant,  for  the  respondents,  were  not  *"• 

heard.  Wilson  and 

Lord  BsHEB,  M.R. — I  have  no  doubt  at  all  what  our  decision        Reid' 
ought  to  be.     This  Act  of  Parliament,  which  is  a  penal  Act,  ^' 

ought  to  be  construed  strictly  and  applied  strictly.     The  first    ^^^  ^^^ 
question  is  whether  the  defendant   Wilson  was  the  "keeper"  "^' 

of  this  hall  within  the  meaning  of  sect.  1  of  the  Lord's  Day        ^^^^• 
Observance  Act,  1781.     The  jury  found  that  what  took  place   ^orFl) 
was  an  ''  entertainment "  within  the  meaning  of  the  Act.     We    OhsJvwn^ 
have,  therefore,  to  see  whether  the  defendant  Wilson  was  the   ^^y  1781— 
keeper  of  this  hall  which  was  to  be  deemed  to  be  a  disorderly  ^^^^^'f^ 
house.     He  had  been  the  secretary  of  the  company  which  owned    Dul^^^y 
the  hall,  and,  if  the  company  had  continued  to  exist,  the  company      house  ^ 
and  not  Wilson  would  have  been  the  letter  of  the  hall.     After  . I*  ^^^*'''"^ 
the  company  went  into  liquidation  Wilson  ceased  to  be  the  secre-  "  T?  gT'^s  "" 
tary,  and  he  did  not  become  secretary  under  the  liquidator,  because  e.  49,  ss,'  i,'  2. 
the  liquidator  did  not  so  appoint  him.     He  was  a  solicitor,  and 
appears  to  have  assisted  and  advised  the  liquidator ;  he  let  the 
hall  to  the   Leeds   Sunday  Lecture  Society  on  behalf   of  the 
liquidator.     Even  if  Wilson  had  himself  let  the  hall,  he  would 
not  have  been  the  "  keeper  "  of  the  hall ;  not  even  if  he  had  let 
it  for  the  very  purpose  of  giving  an  "entertainment,"  or  in  such 
a  way  that  the  tenant  might  use  it  for  the  illegal  purpose ;  in  such 
cases  the  tenant  is  the  keeper  of  the  hall.     Therefore  Wilson  was 
in  no  sense  the  "  keeper  "  of  the  hall.     He  had  got  a  licence  for 
music  and  dancing  in  the  hall,  in  order  that  he  might  be  able  to 
use  it  for  that  purpose  on  days  other  than  Sunday ;  but  that  fact 
is  quite  immaterial.     Then  did  he  "  appear,  act,  or  behave  him- 
self as  master,  or  as  the  person  having  the  care,  government  or 
management  *^  of  the  hall  so  as  to  be  "  deemed  to  be  the  keeper 
thereof  within  sect.  2  of  the  Act?     I  think  not,  for  he  did 
nothing  more  than  let  the  hall.     The  case  against  him,  therefore 
entirely  fails.     Then,  as  to  the  other  defendants,  Ward  and  King! 
Ward  was  made  the  chairman  of  the  meeting,  that  is,  of  the 
audience,  but  as  such  he  had  no  power  to  arrange,  alter,  or 
interfere  with  the  entertainment.    Even  if  he  had  power  to  prevent 
disorderly  conduct,  that  was  no  part  of  the  entertainment.     He 
was,  therefore,  in  no  sense  the  person  ''  managing  "  or  conducting 
such  entertainment  or  amusement,  or  acting  as  master  of  the 
"  ceremonies "  so  as  to  be  liable  to  a  penalty  under  the  Act. 
The  same  observations  apply  to  King,  who  was  chairman  of  tho 
second  lecture.     The  plaintiff  has  proceeded  against  the  wrong 
persons,  and  his  appeal  must  be  dismissed. 

LoPES,  L.J. — ^I  am  of  the  same  opinion.  This  is  a  penal 
statute,  and  it  is  a  well-established  rule  that,  in  proceedings 
under  such  statutes,  the  persons  proceeded  against  must  be 
clearly  brought  within  the  description  given  by  the  statute  of 
persons  who  are  liable  to  the  penalty.  First,  as  to  the  case  of 
the  defendant  Wilson.     It  is  said  that  he  is  liable,  because  he 
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RnD       was  the  '' keeper '^  of  the  hall.     In  my  opinion  he  only  let  the 

^     ^'  hall  as  the  agent  of  the  liquidator  of  the  company  which  was  in 

Wabd.       liquidation.     If  Wilson  were  liable^  any  house  agent  who  let  a 

RsD        house^  which  was  used  for  an  entertainment  of  this  kind,  would 

^'  be  liable.     The  lecture  for  which  this  hall  was  let  might  have 

^^Q^        been  as  dull  as  anything  could  possibly  be ;  and  Wilson  did  not 

know  what  the  nature  of  the  lecture  would  be.     Then  it  is  said 

^^*        that  the  other  two  defendants  are  liable  as  the  persons  '^  managing 

Lord's  Day    ^^  conducting  such  entertainment  or  amusement.'^     They  were 

Ohgervance    the  chairmen  only,  and^  in  my  opinion^  had  nothing  to  do  with 

Act,  1781—   the   entertainment.     The   entertainment   was   in   the   hands   of 

IwtiJrea^  others,  and  the  chairmen  could  not  control  the  entertainment 

Diaorderly    in  any  Way.     The  Leeds  Sunday  Lecture  Society  controlled  the 

house-^      entertainment.     These  entertainments  are  not  within  the  statute^ 

""^o^er "—  *^^  cannot  be  made  liable  to  penalties. 

21  Geo.  3,  RiGBY,  L.J. — I  am  of  the  same  opinion.  There  was  not 
e.49,  w.  1, 2.  8u£Bcient  proved  against  the  defendant  Wilson.  In  such  an 
action  as  this  the  plaintiff  most  prove  conclusively  that  the  case 
comes  within  the  statute.  As  to  the  other  defendants,  every- 
thing was  disproved  in  their  case.  They  were  not  managing  or 
conducting  the  entertainment  at  all.  The  appeal  fails^  and  must 
be  dismissed. 

Appeal  dismissed. 
Solicitors  for  the  appellant^  Desborou^h,  Son,  and  Pricha/rd, 
Solicitors  for  the  respondents^  Dwrl&y  and  Gvmberlandi  for  E. 
and  H.  Wilson^  Leeds. 
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Dec.  11  and  13,  1894. 

(Before  Pollock,  B.  and  Gkanthim,  J.). 

Hammond  (app.)  v.  Pulsfobd  (resp.)*  {a) 

Shop  Hours  Act,  1892    (55   ^   56   Vict.   c.   62),   ss.  3,  4, 

Offence  creaied — Penalty  omitted. 

The  Shop  Hours  Act,  1892,  enoc^,  by  sect.  3,  that  no  yowng  person 
shall  be  employed  in  or  about  a  shop  for  a  longer  period  than 
seventy 'fov/r  hours,  including  meaUtvmes,  in  any  one  week ;  by 

(41)  Reported  by  W.  H.  Hobsfall,  Esq.,  Berrister-et-Law. 
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sect.  4i,  that  in  every  shop  in  which  a  yotmg  person  is  employed  a  EUmmohd 

notice  shall  he  kept  exhibited  hy  the  employer  vn  a  conspicuotuf  ^' 

place  referring  to  the  provisions  of  this  Act,  and  stating  the        

nwmher  of  hours  in  the  week  during  which  a  young  person  may        1894. 

lawfully  be  employed  in  that  shop ;    and  by  sect,  5,  that  where  «-T^r^ 

any  young  person  is  employed  in  or  about  a  shop  contrary  to  the  ofenc^ 

protnsions  of  this  Act,  the  employer  shall  be  Uable  to  a  fine  not  OmUnon  of 

exceeding  one  pound  for  ea^ch  person  so  employed  :  JT****  r^~ 

Held,  thai  the  respondent  was  not  liable  to  a  fine  rmder  sect.  5,  Act\%^^ 

for  having  employed  a  young  person  in  a  shop  in  which  the  statutory 

notice  required  by  sect.  4  wa^  not  kept  exhibited.  ^^^  '^^ 

■*  exhibited — 

/^ASE  stated  by  jnstices.  cfet, «.  ^t 

At  a  petty  sessions  holden  at  the  court  of  sammary  jaris- 
diction,  Yiotoria-roadj  Aston^  in  and  for  the  division  of  Aston^  in 
the  Coanty  of  Warwick^  on  the  21st  day  of  September^  1894^  an 
information  preferred  by  Jesse  Hammond  (hereinafter  called  the 
appellant)^  against  Francis  Pnlsford  (hereinafter  called  the  re- 
spondent)^ under  sect.  4  of  the  Shop  Hours  Act^  1892^  charging 
that  he^  the  said  Francis  Pnlsford,  on  the  13th  day  of  September, 
1894^  at  No.  6,  Barker-street^  Aston,  did  employ  Florrie  Lamp- 
rell  (a  young  person  within  the  meaning  of  the  Shop  Hours  Act, 
1892)  in  or  about  a  shop  there  being,  contrary  to  the  proyisions 
of  the  said  Act,  to  wit,  that  he,  the  said  Francis  Pnlsford,  did 
employ  the  said  Florrie  Lamprell  in  or  about  the  said  shop,  in 
which  shop  a  notice  referring  to  the  provisions  of  the  said  Act, 
and  stating  the  number  of  hours  in  the  week  during  which  a 

{oung  person  might  lawf  ally  be  employed  in  that  shop,  was  not 
ept  exhibited  by  the  said  Francis  rulsford,  the  employer  of 
such  young  person,  in  a  conspicnous  place,  was  heard  and  deter- 
minea  by  the  said  justices,  and  upon  such  hearing  the  informa- 
tion against  the  respondent  was  dismissed. 

The  appellant  bemg  dissatisfied  with  the  decision  of  the  said 
jnstices,  they,  in  compliance  with  the  application  of  the  appellant, 
stated  this  case  for  the  opinion  of  this  Court. 

On  the  hearing  of  the  information,  it  was  proved  that  the  re- 
spondent did  employ  a  young  person  within  the  meaning  of  the 
Shop  Hours  Act,  1892,  and  tnat  the  notice  required  to  be  ex- 
hibited by  sect.  4  of  the  Act  was  not  exhibited  in  the  shop  of 
the  respondent.  It  was  contended  on  behalf  of  the  appellant 
that  sects.  4  and  5  of  the  Shop  Hours  Act,  1892,  should  be  read 
together,  and  that,  although  no  penalty  was  specially  provided  in 
case  default  was  made  in  exhibiting  the  notice  nnder  sect.  4, 
still  the  penalty  enacted  in  sect.  5  was  to  be  read  and  made 
applicable  to  neglect  of  the  provisions  of  sect.  4^  where  a  young 
person  was  employed. 

The  justices  were  of  opinion  that  the  information  charged  the 
renK)naent  with  committing  an  offence  under  sect.  4  of  the  Act, 
ana  that  no  penalty  being  provided  for  the  contravention  of  this 
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Hammond     section^  they  could  not  convict  the  respondent^  and  thej  therefore 
^'  dismissed  the  information. 

*        Pritchett  (with  him  Evans  Austin)  for  the  appellant. — It  is 

1894.        submitted  that  the  decision  of  the  justices  was  wrong.     It  was 

contended  that  there  was  no  penalty  imposed  by  the  Act  upon  an 

offence^     ®^PW®^  ^^^  ^^*  exhibiting  the  notice  required  by  sect.  4.     Bat 
Omission  of   a  person  employing  a  young  person  without  exhibiting  a  notice 
penalty—     employs  such  person  contrary  to  the  provisions  of  the  Act,  within 
A^1S92^   the  meaning  of  sect.  5,  and  is,  therefore,  liable  to  a  fine  of  IZ. 
Statutory     [Geantham,  J. — If  he  employed  several  persons  he   would  be 
notice  not     liable  to  a  fine  of  11,  for  each  person  so  employed,  although  they 
ss^f^^v^i    ^^^  ^^^  been  employed  for  an  illegal  number  of  hours.]    Yes.    A 
c.  62.*«».  3*^6.  similar  notice  is  required  by  the  Factory  and   Workshop  Act, 
1878  (41  Vict.  c.  16,  s.  78)  to  be  exhibited  in  factories  aud  work- 
shops, and  the  occupier  of  the  factory  or  workshop  who  neglects 
to  do  so  is  liable  to  a  fine.      [Gbantsam,  J. — The  fine  in  the  case 
of  a  factory  or  workshop  is  only  40«.,  whereas,  if  your  contention 
is  right,  in  the  case  of  a  shop  it  is  IZ.]      Sect.  88  of  the  Factory 
and  Workshop  Act,  which  is  incorporated  with  this  Act,  provides 
a  restraint  on  cumulative  fines,  so  that  an  employer  would  not  be 
fined  in  respect  of  each  person  employed  because  he  had  omitted 
to  exhibit  the  necessary  notice. 
The  respondent  did  not  appear. 

Dec.  13. — Pollock,  B. — This  was  a  case  stated  by  the  justices 
of  the  county  of  Warwick  in  order  to  obtain  the  opinion  of  this 
Court  upon  a  point  of  law  which  arose  before  them.  The  respon- 
dent was  summoned  before  them  in  order  that  he  might  be 
declared  liable  to  a  penalty  for  having  a  young  person  in  his  em- 
ployment without  having  the  notice  required  by  the  Shop  Hours 
Act,  1892,  exhibited  on  his  premises.  The  justices  thought  that 
it  was  beyond  doubt  that  the  notice  was  required  by  the  statute, 
but  that  the  absence  of  the  notice  did  not  make  the  respondent 
liable  to  a  penalty.  The  Shop  Hours  Act,  1892  (55  &  56  Vict.  c. 
62),  was  passed  to  amend  the  law  relating  to  the  employment  of 
young  persons  in  shops,  and  in  furtherance  of  the  scheme  of  the 
Acts  relating  to  factories.  It  enacts  by  sect.  3  that  no  young 
person  shall  be  employed  in  or  about  a  shop  for  more  than 
seventy -four  hours  in  any  one  week,  and  by  sect.  4  that  a  notice 
shall  be  exhibited  by  the  employer  referring  to  the  provisions  of 
the  Act,  and  stating  the  number  of  hours  in  the  week  during 
which  a  young  person  may  be  lawfully  employed  in  that  shop. 
Then  sect.  5  provides  that  where  any  young  person  is  employed 
in  or  about  a  shop  contrary  to  the  provisions  of  the  Act,  the 
employer  shall  be  liable  to  a  fine  of  IZ.  for  each  person  so 
employed.  On  behalf  of  the  appellant  it  has  been  argued  that  a 
penalty  had  been  incurred  by  the  respondent  because  he  had  em- 
ployed a  young  person  contrary  to  the  provisions  of  the  Act,  viz., 
contrary  to  the  provisions  of  sect.  4,  because  he  had  omitted  to 
exhibit  the  notice  required  by  that  section.  If  he  had  been  sum- 
moned for  contravening  the  provisions  of  sect.  3,  and  the  facts 


C&IMraAL  LAW  CASES.  61 

proved  that  he  had  employed  a  yoang  person  for  more  than  the     Hammoxd 
legal  number  of  hoars^  the  employer  would  be  clearly  liable  to  a  ^• 

fine,  for  then  the  young  person  would  be  employed  contrary  to       ™^»'>- 
the  provisions  of  the  Act.     Bat  I  think  it  would  be  wrong  to        1894. 

hold  that  a  young  person  was  employed  contrary  to  the  provisions        

of  the  Act  because  the  notice  required  by  sect.  4  had  not  been      offen^^ 
exhibited.     If  the   contention   of   the  appellant  were  rights  it    OmiaHonof 
wonld  be  a  great  hardship  on  the  employer,  for  he  would  be    penalty— - 
liable  to  a  fine  of  IZ.  for  each  person  employed,  and  the  amount   ^^^i^^^ 
of  the  penalty  would  depend  on  the  number  of  persons  whom  he     statutory 
employed.    This  seems  to  me  to  be  a  strong  reason  for  presuming     notice  not 
that  the  Legislature  did  not  intend  to  include  in  sect.  5  such  ^^l^K^i^t 
cases  as  the  present.     In  the  Factory  and  Workshop  Act,  1878,  c.  62,8a.d^5. 
there  is  a  provision  that  a  notice  shall  be  affixed  in  the  factory  or 
workshop,  and  there  is  an  express  enactment  in  sect.  78  that  the 
occupier  of  the  factory  or  workshop  who  contravenes  that  provi- 
sion shall  be  liable  to  a  fine  of  408,     But  under  sect.  4  of  the 
Shop  Hours  Act  there  is  no  provision  as  to  a  fine,  and  sect.  5 
does  not  deal  with  the  case  in  question.     The  justices  were  of 
opinion  that  no  penalty  was  provided  for  contravening  the  provi- 
sion of  sect.  4.     I  think  that  they  were  right  in  that  opinion,  and 
that  this  appeal  must  therefore  be  dismissed. 

Grantham,  J. — I  am  of  the  same  opinion.  By  the  Factory 
and  Workshop  Act,  1878,  provision  was  made  to  protect  young 
persons  against  being  employed  for  an  excessive  number 
of  hours,  and  it  prescribed  the  number  of  hours,  during 
which  they  were  allowed  to  work.  In  order  that  they 
might  know  what  those  hours  were,  the  employer  was 
required,  by  sect.  78,  to  affix  a  notice  to  the  premises,  setting 
forth  the  provisions  of  the  Act,  and  if  he  omitted  to  do  so  he 
became  hable  to  a  fine  not  exceeding  40^.  There  is,  therefore, 
in  that  section  one  offence  specified,  and  one  fine  in  respect  of 
that  offence.  There  has  since  been  passed  the  Shop  Hours  Act, 
1892,  to  protect  yoang  persons  working  in  shops,  and  in  that 
Act  the  draftsman,  for  the  sake  of  brevity  or  for  some  other 
reason,  has  not  followed  the  wording  in  the  section  in  the  Factory 
and  Workshop  Act,  1878.  He  has  divided  the  provisions  as  to 
employing  young  persons  for  an  illegal  number  of  hours  into  two 
sections,  and  between  these  two  sections  he  has  placed  one 
requiring  a  notice  as  to  the  hours  to  be  exhibited  on  the  premises. 
If  he  intended  to  make  the  employer  liable  to  the  same  penalty 
in  each  case  he  has  failed  to  do  so.  The  whole  object  of  the  Act 
was  to  prevent  young  persons  being  employed  more  than  seventy- 
four  hours  in  any  one  week.  I  do  not  think  it  could  have  been 
intended  that  an  employer  should  be  fined  11.  for  each  person 
employed  because  he  omitted  to  exhibit  the  notice ;  the  penalty 
for  that  offence  has  been  omitted.  Sects.  3  and  5  deal  with  the 
offence  of  employing  for  an  illegal  number  of  hours,  and  provide 
the  penalty  for  that  offence.  It  seems  to  me  to  be  a  ccLstts 
omissvs,  and  no  doubt  it  was  intended,  that  the  penalty  should  be 
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the  same  under  this  Act  as  under  the  Factory  and  Workshop  Act, 
1878.  I  think^  therefore,  that  the  justices  were  right,  and  that 
this  appeal  must  be  dismissed. 

Appeal  dismissed. 
Solicitors  for  the  appellant.  Field,  Boscoe,  and  Co.,  for  Field 
and  Sons,  Leamington. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  Dec.  18,  1894. 

(Before  Wills  and  Weight,  JJ.) 

Smart  and  Son  (apps.)  v.  Watts  (resp.  (a) 

Ma/rgarine  —  Markmg  cases  and  wrappers  —  Suhsta/nce  sold  as 
butter — Purchase  for  pv/rpose  of  analysis — Admission  by  seller 
that  substance  wa^  margarine — Analysis  condition  precedent  to 
prosecution — Margarine  Act,  1887  (50  ^  51  Vict,  c.  29) — Sale 
of  Food  and  Drugs  Act,  1875  (38  ^  89  Vict.  c.  63). 

The  Margarine  Act,  1887,  provides  by  sect.  6  that  every  person 
selling  margarine  by  retail,  save  in  a  package  duly  branaed  or 
durably  marked,  shall  in  every  case  deliver  the  same  to  the 
purchaser  in  or  with  a  paper  wrapper,  on  which  shall  be  printed 
in  capital  letters  "  margarine ;  '^  and  by  sect.  12  ihai  all 
proceedings  under  the  Act  shall,  save  as  expressly  varied  by 
this  Act,  be  the  same  as  prescribed  by  the  Sale  of  Food  and 
Drugs  Act,  1875. 

The  Sale  of  Food  and  Drugs  Act,  1875,  provides  that  an  inspector 
may  obtain  samples  of  food  and  drugs,  and  if  he  suspect  the 
same  to  have  been  sold  to  him  contrary  to  the  provisions  of  the 
Act,  he  shall  submit  the  sam£  to  be  analysed,  and  shall  notify 
to  the  seller  his  intention  to  have  the  same  analysed.  If  %t 
appears  from  the  certificate  of  the  analyst  that  an  offence 
against  some  one  of  the  provisions  of  the  Act  has  been  com^ 
mitted,  the  person  causing  the  analysis  to  be  made  Tnay  take 
proceedings  for  the  recovery  of  the  penalty  therein  imposed : 

Held,  that  it  was  a  condition  precedent  to  the  right  of  a  purchaser 
totakeproceedings  for  a  penalty  under  the  ahove  Acts  that  he 

(a)  Raported  by  W.  H.  HoBSTAtx.,  Ba^  Barrister-at-Law. 
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8hould  obtain  a  certificate  from   the  analyst,   and  tlud   this  Siukt  ▲no 

applied  even  in  the  case  where  a  person  admitted  that  he  sold  ^^ 

margarine  contrary   to  the  provisions  of  ths  Margarine  Act,  w^rn 

1887.  * 

1894. 

CASE  stated  by  justices.  

Margarine^-' 

At  a   petty  sessions    holden   at    Edgware  on    the   4th   day  andwrappsra 
of  July,  1894,  the  respondeat  preferred  two  complaints  against  —Margarine 
the  appellants  under  sect.  6    of  the   Margarine  Act,  1887,   as  ^^^  ^f^w 
follows:  (1)  That   on  the  18th  day  of  June,  1894,    the  appel-    and^Dn^B 
lants   exposed  for    sale    by   retail   margarine,   without    having     Act,  1875. 
attached  to  each  parcel  thereof,  so  exposed  in  such  manner  as  to 
be  clearly  visible  to  the  purchaser,  a  label  marked  or  printed 
in   capital  letters,  not  less   than   a  quarter  of  an  inch  square 
"  margarine ; ''  and   (2)    that  at  the   same  time  and   place   the 
appellants  sold  margarine  by  retail  without  delivering  the  same 
to   the   purchaser  in  or  with  a  paper  wrapper  on   which   was 
printed  in  capital  letters  not  less  than  a  quarter  of  an  inch  square 
'^margarine.'' 

The  two  complaints  were  heard  together,  and  the  respondent 
gave  evidence  as  follows  : 

I  Am  iDBpeotor  under  the  Food  and  Drugs  Act  to  the  Middlesex  Oonnty  Coonoil.  On 
the  18th  Jnne  last  I  called  at  the  defendants'  shop  at  Hendon,  proyision  dealers.  I 
saw  butter  exposed  for  sale  on  the  counter.  Mrs.  Skillman  came  to  serve  me.  I 
asked  for  a  quarter  of  a  pound  of  this  butter,  pointing  to  batter  on  which  was  a  label 
^  8.**  She  serred  mo  and  I  paid  2d.  for  it.  I  produce  the  article  as  served  to  me. 
The  paper  wrapper  is  plain  paper.  No  designation  of  what  it  is  is  on  the  paper,  or 
on  the  article.  The  butter  was  on  a  tub  tunied  upside  down  on  the  counter.  I  told 
her  who  I  was,  the  inspector  under  the  Food  and  Drugs  Act,  and  caUed  her  attention 
to  the  label.  She  said :  '*  This  is  not  butter,  it  is  margarine."  I  called  her  attention 
to  the  label,  and  to  its  being  served  in  plain  paper.  She  said  she  was  serving  tem- 
porarily as  the  manager  was  out.  I  asked  her  if  she  had  changed  the  label,  she  said 
'*  No.  '*  I  said  J  should  take  proceedings.  She  sent  for  Mr.  Skillman,  the  manager. 
He  said  it  was  margarine,  that  he  had  a  stamp  for  it,  but  he  did  not  think  it  was 
BulBcient. 

In  cross-examination :  I  did  not  give  them  notice  that  it  was  purchased  for  analysis. 
I  have  not  submitted  it  for  analysis  because  Mr.  Skillman  told  me  it  was  margarine! 
After  the  purchase  I  did  not  think  it  was  necessary  to  go  to  that  expense.  The  tub 
bad  the  word  margarine  on  it,  but  it  was  upside  down  and  not  readable. 

No  evidence  was  offered  by  the  appellants^  but  it  was  con- 
tended on  their  behalf  (1)  That  the  statements  of  Mrs.  Skillman 
and  the   manager^   Mr.    Skillman,    that    the   article    sold    was 
margarine  were  not   made  in   the  presence  or  hearing  of  the 
appellants,  and  consequently  were  not  admissible  as  evidence,  and 
therefore,  that  there  was  no  evidence  that  the  article  sold  was 
margarine.     (2)  That  the  proceedings  under  the  Margarine  Act 
1887,  8.  12,  should  be  the  same  as  those  prescribed  by  the  Sale 
of  Pood  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  18),  that  under 
sect.  14  of  that   Act  the  purchaser   should   have   notified   his 
intention  to  have  the  article  analysed,  and  should  have  divided 
it  into  three  parts,  leaving  one  such  part  with  the  seller  or  his 
agent.    That  under  sects.  20  and  21  of  the  Sale  of  Food  and 
Drugs  Act  the  complainant  should  have  had  one  portion  of  the 
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Smabt  AMD  article  analysed,  and  should  have  produced  the  certificate  of  the 

^^  analyst  as  to  the  result  of  such  analysis.     That  such  notification, 

w2tt8.  division,  and  analysis  were  conditions  precedent  to  a  prosecution, 

and  that  the  same  not  having  been  made  the  prosecution  must 

1894.  fail. 

Margarine—      ^^^  justices  convictod  the  appellant  and  imposed  a  fine. 

Marking  cases     The  question  for  the  opinion   of  the   Court  is,  whether   the 

and  wrapper  justices  Were  justified  in  point  of  law  under  the  circumstances 

TcT'^lls?-  ^°  convicting  the  appellants. 

Sale  of  Food  Bonsey  for  the  appellants. — ^It  is  submitted  that  the  justices 
and  Drugs  were  wrong  in  convicting  the  appellants.  The  respondent  failed 
Act,  1876.  ^  comply  with  the  requirements  of  the  Sale  of  Pood  and  Drugs 
Act,  1875,  in  not  leaving  a  part  of  the  substance  with  the 
appellants'  manager,  and  in  not  submitting  it  to  the  public 
analyst.  He  ought  to  have  warned  the  appellants'  manager  that 
he  was  going  to  send  the  sample  to  the  public  analyst :  {Barnes 
V.  Ghipp,  38  L.  T.  Rep.  570 ;  3  Ex.  Div.  176.)  It  is  a  condition 
precedent  to  the  right  to  recover  the  penalty  that  the  respondent 
himself  should  have  complied  with  the  requirements  of  the  Act: 
(Parsons  v.  Birmingham  Dairy  Company,  9  Q.  B.  Div.  172.) 
The  principle  in  those  cases  applies  to  proceedings  under  the 
Margarine  Act,  1887. 

J.  0.  Earle  for  the  respondent. — There  was  ample  evidence 
that  an  offence  against  the  Act  had  been  committed  both  in  the 
admissions  of  the  appellants'  manager  and  in  the  appearance  of 
the  substance  which  was  produced  in  the  court  below.  It  would 
be  a  very  unnecessary  expense  to  have  an  analysis,  when  it  was 
admitted  that  the  substance  was  margarine.  The  quality  of  the 
substance  is  not  material,  and,  as  it  was  margarine,  it  must  be 
served  in  a  certain  way.  [Wright,  J. — But  sect.  20  of  the  Sale 
of  Pood  and  Drugs  Act,  1875,  provides  that  proceedings  are  to 
be  taken  only  on  the  result  of  the  analysis.]  If  that  be  so, 
it  must  be  admitted  that  we  have  not  complied  with  that 
requirement. 

Wills,  J. — I  regret  that  we  have  to  come  to  the  conclusion 
in  this  case  that  the  conviction  must  be  quashed,  but  it  seems 
to  me  that  from  the  language  of  the  Act  we  have  no  alternative. 
I  think  that  sect.  8  of  the  Margarine  Act,  1887,  does  not  apply 
to  this  transaction.  But  by  sect.  12  of  that  Act,  certain  pro- 
visions of  the  Sale  of  Food  and  Drugs  Act,  1875,  are  expressly 
incorporated  with  that  Act,  and  those  provisions  have  not  been 
complied  with  in  the  present  case.  No  doubt  this  will  entail  a 
good  deal  of  what  appears  to  be  needless  expense,  and  I  regret 
that  this  should  be  so,  but  we  cannot  overrule  the  words  of  the 
Act  of  Parliament. 

Wright,  J. — I  am  of  the  same  opinion. 

Conviction  quashed. 
Solicitors  for  the  appellant,  Neve  and  Beck. 
Solicitor  for  the  respondent^  B.  Nicholson. 
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QUEENS  BENCH  DIVISION. 

Monday,  Dec.  10,  1894. 

(Before  Wills  and  Wright,  JJ.) 

Harbis  (app.)  V.  Thb  London  County  Council  (resps.).  (a) 

Weights  and  measures — Milk  chv/rns  or  cans — Chum  used  for  conr 
veyance  of  milk — Measure  for  use  for  trade — False  or  unjust — 
Weights  and  Measwres  Act,  1878  (41  ^  42  Vict.  c.  49),  s.  22, 
25,  4A— Weights  and  Measures  Act,  1889  (52  ^  53  Vict.  c.  21), 
s.  7. 

The  appelUmt,  a  farmer,  supplied  milk  to  a  customer,  to  whom  he 
sent  it  through  a  railway  company  in  chums  or  cans  professing 
to  contain  a  specific  amov/nt  of  imperial  mea.swre,  and  containing 
a  gauge  whereby  the  quantity  of  the  milk  was  marked.  Both  the 
railway  com/pany  and  the  purchaser  relied  on  the  a^cu/ra^y  of 
the  gauges.  Two  of  the  chwms,  on  being  tested  by  the  respon^ 
dents^  inspector,  were  ea^h  found  to  contain  two  pints  less 
than  the  gav>ge  indicated.  The  appellant  was  summoned  and 
convicted  under  sect.  25  of  the  Weights  and  Measures  Act,  1878 
(41  ^  42  Vict.  c.  49),  for  having  in  his  possession  for  use  for 
trade  measures  which  were  false  or  unjust. 

Held,  that  the  conviction  was  right.  The  chv/rns  used  came  udthin 
the  meaning  of  sect,  25,  and  were  measures  for  use  for  trade. 
The  essence  of  the  legislation  is,  that  for  trade  purposes  dealings 
in  quantities  should  be  carried  on  with  respect  to  accurate  and 
not  with  respect  to  rough  standards  of  weight  and  quantity. 

CASE  stated  by  one  of  the  metropolitan  police  magistrates. 
The  appellant  was  summoned  by  the  respondents  under 
sect.  25  of  the  Weights  and  Measures  Act,  1878  (41  &  42  Vict, 
c.  49),  at  the  Clerkenwell  Police-court,  for  having  had  for  nse 
for  trade  two  measures,  namely,  two  milk  chnrns,  which  were 
alleged  to  be  false  or  unjust. 

The  facts  proved  at  the  hearing  of  the  summons  showed  that 
an  agreement  was  entered  into  between  the  appellant,  a  farmer 
at  Stoke-on-Trent,  and  one,  E.  Handsley,  a  dairyman  in  London, 
whereby  the  former  agreed  to  supply  milk  in  his  own  churns  to 
the  latter.  The^  milk  was  delivered  by  the  appellant  in  churns, 
each  capable  of  containing  about  sixteen  or  seventeen  gallons. 
Each  chum  was  fitted  inside  with  gauges,  so  as  to  indicate  the 
number  of  imperial  gallons  of  fluid  in  the  chum.  The  churns 
were  conveyed  by  the  North  Staffordshire    Railway  Company 

(a)  Reported  by  Hbmbt  Lkigb,  Esq.,  Barrister-at-Law. 
VOL.  xvin*  P 
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Haiiris  under  a    contract  between  them  and  the  appellant^  and  were 

.     y*  delivered  to  the  purchaser  at  Euston  Station.     The  consignments 

County  usually  consisted  of  from  two  to  six  churns.     The  appellant  was 

Council,  accustomed  to  attach  to  one  of  the  chums  of  each  consignment 

"~  a  label  on  which  he  stated  the  number  of  churns  in  the  consign- 

'  ment^  and  the  aggregate  number  of  gallons.      The  amount  paid 

Weights  and  by  the  appellant  to  the  railway  company  was  l^d.  per   gallon^   or 

meaaures—  p^rt  of  a  ffallon,  and  his  contract  with  the  railway  company  con- 

"  False  or      r-jii.^Aii-.  "^  ^"^ 

unjust "      tamed  the  foUowmg  terms  : 

m'^T^^^  Each  can  muat  have  the  number  of  imperial  gallons  it  is  capable  of  teking  marked 
JauK  ctiurn      upon  it,  and  the  inside  of  each  can  mast  be  marked  to  indicate  the  space  occupied  by 

Inaccurate  four  gallons  and  by  each  additional  gallon.  .  .  .  Senders  must  in  each  case  sign 
gauge  consignment  notes  showing  the  actual  quantity  of  milk  iu  imperial  gallons  in  each 

Measure  used  can  to  be  forwarded. 

for  trade — 

f  49  «  22—       The  railway  company  treated  the  churns  as  measures  of  the 

S)2  4**53  Viet,  quantity   of   milk    carried^  and  tested  such    quantity  only   by 

c.  21, 8, 7.     the  gauges  inside  the    churns.       Evidence    was  given  by  the 

purchaser  that  the  churn  gauges  were  the  measure  by  which  he 

received  the  milk^  and  that  he  had  never  tested  the  quantity  of 

milk. 

On  the  26th  day  of  April,  1894,  the  appellant  consigned  from 
Leigh  to  Euston  Station  four  churns,  a  label  being  attached  to 
one  of  them  showing  the  total  amount  of  the  consignment  was 
sixty-six  gallons.  On  the  27th  day  of  April,  1894,  a  similar  con- 
signment was  made  bj  the  appellant  of  three  churns,  a  label 
being  attached  to  one  of  them  showing  the  total  amount  of  the 
consignment  was  fifty  gallons.  Two  of  these  churns,  one  from 
each  of  the  above  consignments,  were  subsequently  handed  by 
the  purchaser  to  the  London  County  Council  inspector  to  be 
tested,  and  each  when  filled  to  the  sixteen  gallons  mark  was 
found  to  contain  two  pints  less  than  sixteen  gallons. 

It  was  contended  on  behalf  of  the  appellant,  (1)  that  the  said 
churns  were  not  measures  within  the  meaning  of  sect.  25  of  the 
Weights  and  Measures  Act,  1878,  but  were  merely  conveyances 
for  the  consignment  of  milk  from  the  farmer  to  the  dealer,  and 
that  the  gauging  inside  the  churn  was  merely  as  a  guide  to 
the  railway  company,  whose  rates  were  fixed  at  so  much  per 
gallon  or  part  of  a  gallon,  and  were  not  affected  by  any  smaller 
quantity,  and  consequently  the  appellant  came  within  the 
exception  provided  by  sect.  22  of  the  same  Act ;  (2)  that  it  would 
be  impossible  to  enforce  the  provisions  of  the  Act  with  respect  to 
milk  churns,  as,  owing  to  their  necessarily  receiving  rough  usage 
in  transit,  indentations  were  frequently  made  which  reduced  the 
capacity  of  the  churn,  and  consequently  the  gauging  would 
not  remain  correct :  (3)  that  the  appellant  could  not  be  convicted 
on  the  summons,  because  the  inspector  when  testing  the  churns 
had  not  complied  with  sect.  44  of  the  Weights  and  Measures  Act, 
1878,  and  sect.  7  of  the  Weights  and  Measures  Act,  1889 
(52  &  53  Vict.  c.  21),  inasmuch  as  if  the  churns  are  "  measures  '^ 
there  should  have  been  a  standard  churn  with  which  to  compare 
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them^  bat  it  was  admitted  that  no  standard  milk  churn  had  been       Hasbib 
supplied  to,  or  was  in  the  possession  of  the  local  authorities.     The  ,^  J'- 
respondents  contended  that,  having  regard  to   the  facts  of  the      gountt 
case,  the  chums  were  "  measures,^'  and  were  represented  by  the      Oodnoil. 
appellant  as  containing  particular  amounts  of  imperial  gallons.  ~~ 

The  magistrate  found  that  in  the  dealings  between  the  appel-        ' 

lant  and  Handsley,  the  purchaser,  and  between  the  appellant  and  Weights  and 
the  railway  company,  the  gauged  churns  were  used  as  measures  nwa^res— 
and  that  the  two  churus  which  were  tested  did,  in  fact,  each  ^r^^t  ^ 
contain  two  pints  less  than  sixteen  imperial  gallons.  CTpon  these  measure— 
facts  he  held  that  the  two  churns  were  measures  within  the  ■M't^*  c^wm — 
meaning  of  sect.  25  of  the  said  Act,  and  that  they  were  false  or  ^*»<»<^~«»*« 
unjust,  and  he  accordingly  convicted  the  appellant.  Measv/re  used 

The  question  of  law  for  the  opinion  of  the  court  was  whether    for  trade— 
upon  the  facts  the  appellant  was  rightly  convicted.  ^^^  *^  |^ 

Sect.  25  of  the  Weights  and  Measures  Act,  1878  (41  &  42  52  ^'53  vid. 
Vict.  c.  49),  provides  that :  c.2l,  «.7. 

ETory  penon  who  uses  or  has  in  his  possession  for  ose  for  trade  any  weight, 
measure,  scale,  balance,  steelyard,  or  weighing-machine,  which  is  false  or  unjust,  shall 
be  liable  to  a  fine  not  exceeding  five  pounds    .    .    . 

Sect.  22  provides  that : 

Nothing  in  this  Act  shall  prevent  the  sale,  or  subject  a  person  to  a  fine  under  this 
Act  for  the  sale,  of  an  article  in  any  vessel,  where  such  vessel  is  not  represented  as 
containing  any  amount  of  imperial  measure,  nor  subject  a  person  to  a  fine  under 
this  Act  for  the  possession  of  a  vessel  where  it  is  shown  that  such  vessel  is  not  used 
nor  intended  for  use  as  a  measure. 

Bosanquet,  Q.C.  {Avory  with  him)  for  the  appellant. — The 
question  here  is,  whether  a  milk  churn,  used  for  conveying  milk, 
is  a  "  measure,'^  within  the  meaning  of  sect.  25  of  the  Weights 
and  Measures  Act  1878.  Any  vessel  marked  or  gauged  as  con- 
taining up  to  such  mark  a  certain  quantity  is  not  a  ^'  measure  '' 
within  the  meaning  of  the  Act,  unless  it  is  a  measure  "  for  use 
for  trade.''  It  is  submitted  that  these  churns  are  not  such 
measures.  They  are  mere  receptacles  for  conveying  the  milk  in, 
and  the  gauge  within  them  is  only  placed  there  for  the  con- 
venience of  the  railway  companies.  The  gauge  is  not  to  be  taken 
as  indicating  an  accurate  measure,  for  though,  when  the  churn  is 
in  a  perfect  state,  it  holds  a  known  quantity,  yet,  after  a  short 
time,  it  becomes  indented  by  being  knocked  about  in  transit, 
and  is  no  longer  an  accurate  measure.  Further,  if  these  chums 
are  measures  within  sect.  25,  they  must  bear  a  Government 
stamp  (see  sects.  28  and  29),  but  no  such  stamp  is  to  be  found  on 
them.  These  churns,  it  is  submitted,  come  within  the  exception 
of  sect.  22,  for  they  are  not  used  nor  intended  for  use  as  measures, 
and  therefore  the  magistrate  was  wrong  in  convicting  the 
appellant. 

Cripps,  Q.C.  (Daldy  with  him)  for  the  respondents. — The 
chums  were  used  as  measures  by  the  appellant,  who  represented 
to  the  railway  company  and  to  the  purchaser  that  they  contained 
a  specified  quantity,  and  they  undoubtedly  were  used  as  measures 

F  2 
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Harris  for  trade  purposes  within  the  Act^  and  the  magistrate^  on  the 

Thr  Lo  facts  of  the  case,  was  right  in  so  finding.     These  measures  were 

GouMTY  found  to  be  inaccurate  to  a  certain  degree,  and  the  magistrate 

Council,  was  right  in  finding  they  were  ^'  false  or  unjust/*  and  in  oonvict- 

1894*  ^^  *^®  appellant.     It  is  essential  for  the  purposes  of  this  Act 

!  that  accurate  and  not  rough  measures  should  be  used,  and  if  a 

Weights  and  dealer  uses  a  measure  that  has  become  inaccurate,  he  must  take 

tn«a«*r««—  (jJ^q  consequences. 

unjust^*^  Wills,  J. — I  am  of  opinion,  notwithstanding  the  doubts  which 
meamre—    Mr.  Bosanquet  succeeded  in  raising  in  my  mind,  that  the  learned 

Jtftl&chimi— magistrate  was  right  with  regard  to  both  parts  of  his  finding. 
^^^^*    He  has  found  that,  both  as  between  the  seller  and  purchaser  of 

Measure  used  the  milk,  and  as  between  the  seller  and  the  railway  company, 
for  trad£r—   these  chums  were  used  as  measures.     That  they  were  so  used  as 

^^49  ^8  22^  between  the  seller  and  the  railway  company  there  seems  to  be 

52  ^'53  Vict  ^^^y  T^o  contest  at  all,  and  I  cannot  conceive  that  there  can  be. 
c.  21,  8.  7.  It  is  quite  obvious  that  it  is  impossible  for  the  railway  company, 
for  the  purposes  of  the  railway,  to  have  any  other  gauge  by 
which  to  judge  of  the  quantity  of  the  milk.  That  is  sufficient  to 
support  the  conviction.  But  I  go  iiirther,  and  say  that  in  my 
opinion  the  magistrate  was  right  on  the  other  point  also.  The 
question  whether  they  were  used  as  measures  or  not  between  the 
parties  is  one  of  fact  for  him.  It  does  not  follow  with  absolute 
necessity  from  the  provision  as  to  gauging  in  the  contract  that 
it  was  the  measure  adopted  between  them  ;  but  when  it  is  found 
that  at  the  purchaser's  end  no  measurement  of  the  milk  took 
place,  and  that  the  chums,  professing  in  this  way  by  this 
measure  to  hold  sixteen  or  seventeen  gallons,  were  forwarded 
without  further  verification,  that  is,  I  think,  strong  evidence  that 
they  were  so  used.  The  only  remaining  piece  of  evidence 
required  to  make  out  that  they  were  used  as  measures  between 
the  parties  is,  that  the  seller  of  the  milk,  as  well  as  the  purchaser, 
should  have  been  aware  of  the  course  of  business  pursued  at  the 
other  end.  I  should  think  the  gre^t  probability  is,  that  it  was 
taken  for  granted  between  the  parties  that  that  was  the  mode  of 
dealing,  and  was  the  ordinary  mode  used  in  the  trade ;  and,  if 
that  is  so,  every  link  in  the  chain  of  evidence  would  be  complete. 
It  is  sufficient  for  me  to  say,  at  all  events,  that  there  was  evi- 
dence before  the  magistrate  on  which  I  think  he  could  properly 
find  that  the  course  of  business  between  the  parties  was  that  the 
chums  were  marked  for  the  purpose  of  measurement;  and  I 
agree  with  Mr.  Cripps  that  it  is  very  important  not  to  fritter 
away  an  Act  of  Parliament  of  this  kind  by  any  nice  distinctions 
or  qualifications,  and  that  the  essence  of  all  legislation  of  this 
character  is  to  say  that  rough  measures  should  not  be  used  for 
trade  purposes;  that  the  interests  of  society  require  that  for 
trade  purposes  dealings  in  quantities  shall  be  carried  on  with 
respect  to  accurate,  and  not  with  respect  to  rough  standards  of 
weight  and  quantity.  I  think,  therefore,  that  there  is  quite 
enough  to  justify  the  magistrate  in  finding  that  these  churns 
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were  dealt  with  as  between  tlie  parties^  as  well  as  between  the       Habbib 
seller  and  the  railway  company,  as  trade  measures.     That  is  »,     t^jwdo 
really  the  only  question  in  the  case,  because,  if  the  magistrate      countx 
has  found  that  they  were  false,  I  should  think  he  was  quite      Council. 
justified  in  so  finding;  but  whether  he  was  justified  in  that  or        TTT: 

not,  it  was  clearly  a  matter  for  him  to  say  whether  the  departure       * 

from  accuracy  was  of  a  sufficient  amount  to  justify  him  in  treating  Weights  and 
the  measure  as  false,  because  of  coarse  in  this,  and  in  all  other  ^*^^*~~ 
matters  of  common  life,  there  most  be  some  reasonable  allow-  y/,^xMt"^ 
ance  made  for  commercial  necessities  and  for  the  impossibility  measure— 
of  filling  any  vessel  of  this  kind  with  absolute  mathematical  ^^^^  chum-— 
accuracy.  I  do  not,  however,  see  any  reason  to  suppose  that  the  ^^J^^** 
magistrate  has  gone  wrong  in  that  respect.  Measure  used 

Weight,  J. — I  am  of  the  same  opinion.  Now  that  I  am  f  ally  M  trader 
informed  of  what  took  place  before  the  magistrate,  I  come  to  the  *^  o^ 
same  conclusion,  because  I  think  that,  although  the  point  of  the  52  ^53  viet 
measurement  capacity  of  the  chums  having  been  reduced  by  the  c.  21,  s.  7. 
shaking  and  so  forth  in  travelling  to  and  fro  by  the  railway  was 
not  made,  or  if  made  was  not  proved,  I  think  we  mast  assume 
that  the  magistrate  thought  he  had  ground  for  finding  and  did 
find,  as  I  think  he  might  well  do,  that  these  particular  chums 
were  originally  falsely  constructed  to  a  uniform  extent  of  a 
substantial  character;  because  a  quart  on  each  chum  means, 
according  to  the  price  in  the  contract,  1^(2.  a  day  on  each  of  these 
chums  for  every  day  through  the  period.  That  is  certainly  sub- 
stantial. I  am  inclined,  therefore,  to  think  that  on  both  parts  of 
the  case  the  magistrate  was  right ;  I  certainly  think  he  was  right 
after  hearing  Mr.  Cripps'  argument  on  the  railway  point,  because 
when  it  is  once  pointed  out  that  the  railway  contract  does  require 
the  contents  of  the  churns  to  be  marked  accurately  for  each 
gallon,  I  think  there  is  nothing  in  that  part  of  the  case  at  all. 
It  remains  to  say  that  it  seems  to  me,  notwithstanding  the 
requirements  of  the  Act,  some  regard  ought  to  be  had  to  the 
nature  of  the  trade  and  the  nature  of  the  receptacles,  and  if  it 
really  appeared,  as  it  will  inevitably  in  the  case  of  milk  churns, 
that  there  should  be  some  diminution  of  capacity  by  injury  in 
transit  which  must  occur  from  day  to  day,  I  should  hesitate 
before  I  held  that  the  churn  could  be  regarded  as  a  false  or 
unjust  measure  merely  because  it  was  fractionally  reduced  to 
this  extent.  However,  we  have  not  to  decide  that.  The  appeal 
will  be  dismissed  with  costs. 

Appeal  dismissed  accordingly. 

Solicitors  for  the  appellant,  Morris  and  BristoWj  agents  for 
Smith,  Leech,  and  BostocJc,  Derby. 

Solicitor  for  the  respondents,  W.  A.  Blaxland, 
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CROWN   CASES  RESERVED. 

Saturday,  Dec.  8,  1894. 

(Before  Lord  Russell,  C.J.,  Pollock,  B.,  Hawkins,  Weight, 

and  Lawrance,  JJ.) 

Reg.  v.  Woeton.  (a) 

Gaming — Beady-money  betting — Using  place  for  betting  with 
persona  resorting  thereto — Betting  with  customers  resorting  to 
public-house — Money  parsing  outside  house — Betting  House  Act, 
1853. 

A  person  who  habitually  resorts  to  the  bar  of  a  pvhUc-house  with  a 
mew  to  mset  persons  coming  there  in  the  chara/^ter  of  customers 
to  bet  with  him  upon  the  contingency  of  horse  racing,  may  be 
convicted  under  16  ^  17  Vict.  c.  119,  s,  1,  of  using  such  place 
for  the  purpose  of  betting  with  persons  resorting  thereto^  whetlier 
the  money  staked  upon  the  results  of  such  races  is  handed  to  hdm 
inside  or  outside  the  hou^e. 

CASE  reserved  by  the  learned  recorder  upon  the  trial  of  an 
indictment  for  misdemeanour,  at  the  last  Michaelmas 
Quarter  Sessions  for  the  city  of  Birmingham,  in  which  it  was 
stated  as  follows : 

Edwin  Worton  was  tried  before  me  on  an  indictment  for 
misdemeanour,  which  contained  eight  counts  charging  the 
defendant  with  ofEences  under  sect.  1  of  the  Betting  Act  (16  & 
17  Vict.  c.  119). 

The  following  evidence  was  given  : 

Charles  A.  Lea,  firm  of  C.  J.  and  Lister  Lea  and  Sons,  snrveyors,  prepared  plan  of 
William  IV.  beerhouse,  Snmmer-row,  Birmingham  (pat  in).  Entry  from  Summer- 
row  into  bar.  Counter  in  the  bar.  Smoke  room  behind  bar.  At  side  of  house  is  an 
entry  and  a  door  leading  from  Summer-row  into  entry,  and  over  the  door  a  plate  glass 
with  "  amoke  room  "  on  it.  Up  entry  is  a  serving  window  from  bar  into  entry,  and 
further  down  the  entry  is  a  door  leading  into  the  smoke  room  behind  the  bar,  this 
door  is  the  entrance  for  the  general  public  into  the  smoke  room.  There  are  two  gas 
jets  in  the  entry  connected  with  the  licensed  premises.  Elevation  produced  and 
put  in. 

Cross-examined  Mr.  A.  Young. — The  house  on  other  side  of  entry  is  occupied  by 
Littlewood  as  a  shop.  The  entry  is  a  party  passage  to  both  houses.  Littlewood's 
house  has  a  door  opening  into  the  entry.  The  front  door  of  the  beerhouse  opening  on 
to  the  street  is  a  swing  door,  swinging  inwards  and  self-closing.  The  step  is  outside 
this  door. 

Henry  Burrough,  clerk  to  the  overseers  of  parish  of  Birmingham.  —  The 
William  IV.,  Summer-row,  is  in  the  parish. 

(a)  Reported  by  R.  Oumminoham  Qlbn,  Esq.,  Barrister-at-Law 
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Thomas  Harris,  police  oonstablo. — On  Friday,  24th  Aug.  last,  I  went  with  Police  Kbq, 

Constable  Parrack  to  the  bar  of  the  William  IV.  at  12  noon ;  staved  there  till  12.40.  ,;. 

Defendant  not  there  when  I  went  in  first.    Mr.  Lattimer,  the  landlord,  was  in  charge      Worton. 

of  the  bar.    Five  men  there  looking  down  the  sporting  papers  on  the  table  and  on  the  

counter — Tis$ue  and  Sporting  ChrorUele.    Just  after  we  got  in  a  youth  came  in  and  1894. 

asked  the  landlady  for  6dl    She  took  a  small  black  book  and  called  her  son,  and  said  .... 

the  yonth  says  he  has  6(1  to  come.    The  son  looked  down  the  book  and  gave  the     Qaming 

yontii  Bd,    Defendant  was  not  in  the  bar  at  this  time.    I  took  the  Tissue  and  a  slip  of  jBeadv  money 

paper  from  o£f  the  wall.    I  wrote  down  on  the  paper  the  names  of  two  horses  from  the      hetting 

Ttague — Hoondsditch  and  Hiawatha.    I  enclosed  6dL,  and  signed  the  paper  F.  Guy.  JTsing  public- 
Then  defendant  came  into  bar,  and  immediately  after  a  youth  came  in.     He  had  a       house 

packet  in  his  hand.    After  speaking  to  defendant  they  left  together.     Defendant   Betting  with 

immediately  returned.    In  a  few  minutes  I  beckoned  to  defendant.    Parrack  and  I    cust<ymers 

went  outside  the  front  door,  defendant  followed  and  stood  in  the  doorway  on  the  step   iqai*j  yict 

with  his  left  hand  on  the  door.     I  handed  him  the  packet  I  had  previously  made  up,    ^  ^^^  ^  -t 

and  he  received  it  with  his  right  hand,  and  went  back  into  bar,  taking  packet  wiUi  *    *    • 

him.    We  went  away. — Saturday,  25th  Aug.,  Parrack  and  I  went  again  at  12. 10  p.m. ; 

stayed  till  2.15  p.m.     We  went  into  bar.    I  did  not  think  defendant  was  inside  when 

we  went  in.     Landlord  and  landlady  serving    behind   counter.     Twenty-four   or 

twenty-five  men  present  writing  out  papers,  making  them  into  packets  and  enclosing 

money,  writing  from  different  papers — Tissue  and  Sporting  Chronick — some  had  their 

own  newspapers.    I  saw  the  name  of  one  horse.  Soar,  written  down  by  a  man  who 

sat  next  me.    They  went  outside  after  they  had  made  up  the  packages.    Some  of 

them  came  back.    On  one  occasion  Pan*ack  and  I  went  out  and  found  defendant  on 

the  footway  in  the  street.    The  men  gave  him  the  packages  they  had  previously 

made  up.     Defendant  stood  on  footpath  immediately  in  front  of  bar  door,  about  three 

feet  off.    I  saw  three  persons  give  him  packets.    About  1.20  p.m.  defendant  came 

into  bar,  looked  round.     Two  men  sat  at  a  table  at  back  of  door,  they  had  previously 

made  up  packets,  the  one  neaiest  the  door  look  the  packet  from  the  other  and  handed 

them  to  the  defendant  in  the  bar.     I  saw  each  of  the  two  men  make  up  the  packets 

and  saw  them  write.    They  had  the  Star.     They  inclosed  money.     Defendant  then 

went  outside.    I  made  up  a  packet  and  wrote  from  Sporting  Chronicle^  ^  St.  David, 

6</.  win,  fid.  1,  2,  3;  Opoponax^  6</.  win,  Qd,  1,  2,  8 ;  Simon  Bum,  QdL  1,  2,  8,  and 

Soar  6d.  win."     I  signed  it  F.  Gay,  and  inclosed  Zs,    I  then  went  outside  and  gave 

the  packet  to  defendant,  who  stood  on  the  footway  by  the  shop  next  door  talking  to 

Lattimer,  the  landlord.    Tuesday,  28th  Aug.,  went  again  with  Parrack  ;  12  noon  till 

1.55  pjn.  Landlady  in  charge  of  bar.  Five  men  there ;  soon  afterwards  defendant  entered 

and  sat  down  on  a  bench.    Parrack  asked  the  landlady  for  the  Tissue^  and  she  gave  it 

him ;  one  of  the  men  who  was  talking  to  the  landlady  said,  in  the  hearing  of  the 

defendant, "  You  know  that  place  in  Sparbrook  where  old  Silk  used  to  bet,  they  have 

made  a  good  bouse  of  it.     He  is  very  particular,  be  won't  even  allow  them  to  write 

out  a  paper  in  the  house."    The  landlady  replied,  **If  I  had  to  stop  my  customers 

from  writing  out  their  papers  I  should  offend  them  all.*'    I  saw  twelve  packets  made 

up  in  the  house  from  sporting  papers  and  money  put  into  them.    Defendant  was 

present  when  some  of  them  were  being  made  up.    As  soon  as  the  landlady  had 

finished  her  conversation  defendant  went  out.     I  took  a  strip  of  paper  and  wrote  down 

^  Aberdeen  2nd  and  Shima,'*  and  signed  it  F.  Guy.     I  inclosed  Qd,    York  races  were 

on  then,  and  those  horses  ran  there.    I  took  my  packet  outside,  but  defendant  was 

not  there. — Wednesday,  24th  Aug.,  I  went  again  at  1.15  p.m.  alone,  and  remained  till 

8.30  p.m.     Defendant  sat  on  a  bench  in  the  bar.     He  had  a  packet  in  his  hand ;  as 

soon  as  I  got  in  he  got  up  and  went  up  the  entry.    I  saw  fourteen  packets  made  up 

in  the  bar  in  his  absence  and  money  put  in  them.      The  men  went  out  at  front  door, 

and  I  saw  several  of  them  go  by  the  bar  window  up  the  entry  in   the  direction  in 

which  defendant  had  gone.     I  went  out  and  returned,  and  Superintendent  Beard 

came  in  with  a  search  warrant. 

Cross-examined,  Mr.  A.  Young. — This  is  my  note-book.  I  wrote  the  notes  as  soon 
as  I  left  the  premises.  Parrack  did  not  read  his  note-book  to  me,  nor  did  I  read 
mine  to  him.  I  don't  say  that  Parrack  and  I  did  not  have  a  conversation,  but  not  with 
regard  to  what  I  was  to  put  down  in  my  book.  I  would  not  speak  to  my  note  word 
for  word,  but  in  substance. 

On  the  24th  Aug.  defendant  kept  the  door  open  with  his  left  hand ;  he  could  not 
stand  on  the  doorstep  when  the  door  was  shut — not  in  the  position  in  which  I  saw 
him — ^he  would  have  to  hold  on  to  the  door  if  he  did.  On  the  24th  the  only  packet  I 
saw  handed  to  the  defendant  was  the  one  I  handed  him  myself.  On  the  25th  I  saw 
two  packets  handed  to  him.  inside  the  bar-room,  and  the  rest  outside.  Two  or  three 
yards  from  the  door  outside  I  saw  the  two  men  write  on  the  paper  with  a  lead  pencil ; 
both  wrote ;  tiiey  were  mechanioa  I  think. 
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Rbo.  OrosB-exftmined,  Mr.  Parfitt — On  the  24th  defendant  stood  on  a  doorstep  keeping 

t;.  the  door  open ;  I  stood  close  in  front  of  him. 

WoBTON.  ^''  1*0*  recalled. — ^I  think  a  man  would  not  haye  more  than  11  inches  of  step  to 

._  stand  on  when  the  door  was  shnt. 

1894.  Edward  Parrack,  police  constable. — ^23rd  Ang.  I  went  to  William  lY.  by  myself, 

11.45  a.m.  till  12.80  p.m.,  into  bar;  landlady  in  charge;  defendant  inside  the  bar- 

Ocun'^ room.     1  saw  a  man  make  np  a  packet,  writing  from  the  Doily  Post^  inclosing  Is. 

Beady  money  ^®  offered  it  to  defendant,  who  refused  to  take  it,   and  said,  **  Oome  outside.*' 

betting Defendant  then  went  to  the  door  and  stood  on  the  doorstep,  whilst  the  man  stood  on 

Using  puhUc-  ^^^  footway  and  gave  him  the  packet;  he  held  the  door  with  his  left  hand,  and  took 

house-"       ^^®  packet  with  his  right  hand.    Defendant  then  came  back  into  the  bar  and  said 

Betting  with   ^  ^^*  **^  ^^^  somebody  would  send  us  some  oustomers.*'    The  Tissue  was  on  the 

ctutomers—    ^^^^^  <^^  Sporting  Chronicle  on  a  table  and  Daily  Post  on  another  table.  Defendant 

16  i^  17  VicU  ^*^  ^^  ^^®  room  when  the  man  was  making  up  the  packet. — ^24th  Aug.  went  with 

c.  119  s.  1  '   ^^^"»  police  constable,  12  noon  to  12.40  p.m.     Harris  took  TissuSj  made  up  a  packet, 

'  *    '    put  in  6(/.,  and  signed  it  F.  Guy.     There  were  slips  of  paper  hanging  on  a  rail  to  the 

right  of  the  counter,  hid  by  an  advertisement  card.    I  saw  people  go  to  the  slips,  lift 

the  card  up,  tear  o£f  a  slip,  and  then  go  and  write  out  a  packet.    I  saw  a  youth  oome 

in  and  o£fer  defendant  a  packet  in  the  bar-room ;  youth  said  something,  and  both  went 

out  together;  defendant  returned  immediately.    We   then  got  up   and   defendant 

followed  us.    Harris  gare  him  his  packet  first,  same  position  as  previous  day,  except 

that  be  held  the  door  with  his  foot ;  defendant  returned  into  the  room  and  we  went  away. 

— 26th  Aug.  we  went  12.15  to  2.50  p.m.    Defendant  outside  at  1.20  p.m.  ;  defendant 

came  in;  men  in  bar;  had  been  writing  on  papers  and  making  up  packets  with 

money  inside.     When  they  had  prepared  the  packets  they  used  to  go  outside.    I  saw 

three  men  hand  defendant  packets  on  the  footway;  he  stood  near  the  door.    At 

1.20  p.m.  defendant  came  in  and  looked  round  ;  a  man  who  sat  near  the  door  handed 

him  two  packets  both  made  up  in  the  house.    I  saw  the  name  of  one  horse  on  one  of 

the  packets ;  money  in  each  packet.     Soon  afterwards  defendant  went  outside.     We 

went  out.    Defendant  was  standing  just  above  entry  talking  to  landlord.    Harris 

g^ave  him  the  packet  he  had  made  up,  and  we  went  away. — 28th  Aug.  I  went  again  with 

Harris,  12  to  1.55;  defendant  outside.    He  came  into  bar  just  after  we  came  in  and 

sat  down.     No  packet  received  that  day. 

Oross-examined,  Mr.  A.  Young. — This  is  my  note-book — dean  from  memory.  I 
wrote  it  at  different  places.     Harris  and  I  did  not  compare  our  note-books. 

John  Moss,  P.O. — 29th  Aug.  I  went  to  William  IV.  with  Superintendent  Beard  and 
a  search  warrant.  Slips  produced  were  hanging  on  the  wall  of  the  bar  with 
excursion  bills  over  them. 

Job  Troughton,  P.O. — ^I  know  the  premises  in  question.  The  door  leading  from 
the  entry  to  Summer-row  is  closed  and  locked  at  closing  time. 

The  plan  and  elevation  put  in  are  annexed  and  are  tx)  form  part 
of  this  case. 

At  the  close  of  the  evidence  for  the  prosecution  Mr.  Alfred 
Youngs  OD  behalf  of  the  defendant^  referred  to  the  case  of  Bond 
V.  Plumb  [  (1894)  1  Q.  B.  169],  and  submitted  that  there  was  no 
evidence  to  go  to  the  jury  of  the  defendant  using  a  place  for  the 
purpose  of  betting  with  persons  resorting  thereto^  although  there 
was  evidence  of  his  using  a  place  for  the  purpose  of  money  being 
received  as  the  consideration  for  an  undertaking  to  pay  thereafter 
money  on  an  event  relating  to  a  horse  race. 

I  held  that  there  was  evidence  to  go  to  the  jury,  but  agreed 
to  state  a  case  for  the  opinion  of  the  Court  for  Crown  Cases 
Reserved. 

Counsel  for  the  defendant  addressed  the  jury  on  his  behalf,  but 
called  no  witnesses. 

I  advised  the  jury  to  have  regard  more  particularly  to  counts 
1,  3^  and  5  of  the  indictment,  and  directed  them  that  there  were 
two  main  questions  for  their  consideration :  firstly,  whether  the 
defendant  did  use  the  bar-room  on  the  days  in  question  or  on  any 
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of  them  ?  and^  secondly,  if  he  did,  was  he  using  it  for  the  parpose       Rbq. 
of  betting  with  persons  resorting  thereto  ?  Wortok 

I  also  directea  them  that,  if  whilst  he  was  using  the  room  the        

defendant  intended  to  bet  with  persons  resorting  thereto  and        1894. 
merely  went  out  to  take  their  bets  outside  and  then  came  back  to    ^  T'  __ 
be  ready  for  more,  this  would  be  no  more  than  a  colourable  Beady  money 
evasion  of  the  Act,  and  what  took  place  outside  would  be  strong     hettin^f^ 
evidence  of  the  purpose  for  which  defendant  was   using  the  ^'V*J^^^*^ 

The  jury  found  the  defendant  guilty  on  the  first,  third,  and  ciutomen-^ 
fifth  counts  of  the  indictment,  but  acquitted  him  on  the  other  l^  ^  17  Viet. 
counts.     After  they  had  delivered  their  verdict,  I  asked  them,  at   ^'       ' ''  ' 
the  request  of  counsel   for  the  defendant,  to  find  specifically 
whether  the  defendant  in  point  of  fact  received  the  two  packets 
in  the  bar-room  on  the  25th  day  of  August.     The  jury  found  this 
in  the  affirmative. 

I  fined  the  defendant  20Z.,  and  ordered  him  to  pay  the  taxed 
costs  of  the  prosecution.  The  fine  and  costs  were  paid  to  the 
clerk  of  the  peace  for  him  to  hold  pending  the  decision  of  the 
Court  in  this  case,  and  the  defendant  was  released  from  custody. 

The  question  for  the  opinion  of  the  court  is,  whether  there  was 
any  evidence  to  go  to  the  jury  on  counts  1,  3,  or  5  of  the  indict- 
ment. If  the  Court  should  be  of  opinion  that  there  was  evidence 
to  go  to  the  jury  on  any  one  of  those  counts,  judgment  is  to 
stand  on  such  count  or  counts  that  the  defendant  be  fined  20Z. 
and  pay  the  costs  of  the  prosecution.  Otherwise  the  judgment 
is  to  be  reversed  and  the  defendant  is  to  be  acquitted,  and  the 
moneys  paid  for  fine  and  costs  are  to  be  returned  to  him. 

The  Betting  House  Act,  1853,  enacts  : 

Seek  1.  No  house,  offioe,  room,  or  other  plaoe  shall  he  opened,  kept,  or  need  for  the 
purpoee  of  the  owner,  occnpier,  or  keeper  thereof,  or  any  person  using  the  same  or 
any  person  prooured  or  employed  hy  or  acting  for  or  on  behalf  of  snch  owner,  oocu- 
pimr,  or  keeper,  or  person  using  the  same,  or  of  any  person  having  the  care  or  manage- 
ment or  in  any  manner  conducting  the  business  thereof  betting  with  persons  resort- 
ing thereto  or  for  the  purpose  of  any  money  or  valuable  thing  being  received  by  or  on 
behalf  of  such  owner,  occupier,  keeper,  or  person  as  aforesaid  as  or  for  the  considera- 
tion for  any  assurance,  undertaking,  promise,  or  agreement,  express  or  implied,  to  pay 
or  give  thereafter  any  money  or  yaJuable  thing  on  any  event  or  contingency  of  or 
relating  to  any  horse  race  or  other  race,  fight,  game,  sport,  or  exercise,  or  as  or  for  the 
consideration  for  securing  the  paying  or  giving  by  some  other  person  of  any  money 
or  valuable  thing  on  any  such  event  or  contingency  as  aforesaid,  and  every  house, 
office,  room,  or  other  plaoe  opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any  of 
them,  is  hereby  declared  to  be  a  common  nuisance  and  contrary  to  law. 

No  one  appeared  either  in  support  of  or  against  the  convic- 
tion. 

Lord  BussBLL,  C.J.  delivered  the  judgment  of  the  Court. — ^I 
am  not  surprised  that  no  counsel  appears  to  argue  in  support  of 
this  appeal,  for  the  question  seems  to  me  very  clear.  The  defen- 
dant was  indicted  before  the  Recorder  of  Birmingham  at  the 
Michaelmas  Quarter  Sessions  upon  an  indictment  which  contained 
several  counts.  The  jury  returned  a  verdict  of  guilty  on  the  first, 
third,  and  fifth  counts,  which  charged  the  defendant  with  having 
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Rao.        on  each  of  three  days^  the  23rdj  24th^  and  25th  days  of  August, 
WoBioN      IS^'*^  ^^®^  ^^^  bar  of  a  certain  beerhouse  for  the  purpose  of 

*     betting  with  persons  resorting  thereto,   contrary  to  the  statute 

1894.  16  &  17  Vict.  c.  119,  8.  1.  Evidence  was  given  that  on  the  days 
^  "T*  in  question  the  defendant  resorted  to  the  bar  of  this  public- 
jt^^^l^^^  house,  and  that  a  considerable  number  of  persons  came  here  for 
bettinff—  the  purpose  of  betting.  Provision  seems  to  have  been  made  in 
^'hSi^^a^'  ^^®  house  itself  for  betting,  for  slips  of  paper  were  provided,  on 
Setting  with  ^hich  persons  who  intended  to  bet  wrote  the  names  of  the  horses 
custonutrg^  they  wished  to  stake  their  money  upon,  wrapping  np  in  the  slip 
16^  17  Vict,  the  sum  of  money  they  wished  to  stake.  The  usual  practice  seems 
^'  *  *•  •  to  have  been  that  the  person  desiring  to  bet,  after  writing  the 
name  of  the  horse  and  wrapping  up  the  stake,  went  outside  the 
public-house  and  there  handed  over  the  slip  with  the  stake 
wrapped  up  in  it-  But  the  jury  expressly  found  that  on  two  of 
the  occasions  in  question  the  papers  and  stakes  were  handed  to 
the  defendant  inside  the  bar.  At  the  close  of  the  case  the  counsel 
for  the  defendant  made  what  I  must  characterise  as  a  very  extra- 
ordinary submission,  that  there  was  no  evidence  to  go  to  the  jury 
of  the  defendant  using  a  place  for  the  purpose  of  betting  with 
persons  resorting  thereto,  although  there  was  evidence  of  his 
using  a  place  for  the  purpose  of  money  being  received  as  the 
consideration  for  an  undertaking  to  pay  thereafter  money  on  an 
event  relating  to  a  horse  race.  In  other  words,  the  submission 
was  that  the  defendant  had  used  the  place  for  the  purpose  of 
receiving  money,  for  bets — had,  in  fact,  carried  on  ready-money 
betting.  The  Act  of  Parliament  says :  [His  Lordship  read  sect.  1 
of  16  &  17  Vict.  c.  119 J  supraJ]  Of  the  two  clauses  of  the  section 
the  first  covers  the  use  of  a  place  for  betting,  whether  of  the 
kind  known  as  ready-money  betting  or  not.  The  second  clause  is 
pointed  more  directly  at  ready-money  betting.  For  my  part  I 
should  not  hesitate  to  hold,  and  1  think  that  the  rest  of  the 
court  would  hold,  that  if  a  man  goes  to  a  house  for  the  purpose 
of  receiving  money  from  persons  on  account  of  bets,  he  is  using 
the  house  for  the  purpose  of  betting  with  persons  resorting 
thereto,  whether  the  money  is  actually  received  inside  the 
house  or  outside.  It  is  not  necessarv  to  refer  to  the  case  of 
Bond  V.  Plumb  further  than  to  say  that  it  is  no  authority  in  favour 
of  the  defendant,  and  that  there  is  an  offence  under  sect.  1  of  the 
Act,  whether  the  user  of  the  place  is  for  the  purpose  of  betting 
with  persons  resorting  thereto  or  for  the  purpose  of  receiving 
deposits  of  money  for  the  purpose  of  betting.  The  question  here 
is,  whether  there  is  any  evidence  to  go  to  the  jury  on  the  first, 
third,  and  fifth  counts.  If  there  was  such  evidence  the  con- 
viction is  to  stand.  We  are  clearly  of  opinion  that  there  was 
ample  evidence,  and  that  the  conviction  must  stand. 

Oonvicti(m  affirmed. 
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CROWN  OASES  RESERVED. 

Saturday,  Feb.  2,  1895. 

(Before  Lord  Russell,  O.J.,  Pollock,  B.,  Wills,  Oharles,  and 

Lawrancb,  JJ.) 

Reg.  v.  Tomlinson.  (a) 

Mena^cea — Demand  of  money   with  menaces — Threat  of  accusa" 
tion  of  imwAyrality — 24  A  25  Vict,  c,  96,  s.  44. 

The  expression  ^^  menaces  ^'  in  sect.  44  of  24  S  25  Vict.  c.  96, 
inclvdes  threats  of  danger  to  a  person  by  the  making  of  ax^usa- 
tions  of  misconduct  against  him,  although  the  accusations  are  not 
of  criminal  but  of  immoral  conduct. 

CASE  stated  by  Lawrance,  J.  as  follows  : 
William  Beswick  Tomlinson  was  tried  before  me  at  the 
assizes  at  Oarnarvon  on  the  26th  day  of  October,  1894,  on  an 
indictment  charging  him  under  the  44th  section  of  24  &  25  Yict. 
c.  96,  with  sending  a  letter  to  one  John  Thomas  Morgan 
demanding  money  with  menaces,  and  in  a  second  count  of  the 
said  indictment  with  uttering  the  said  letter. 

It  was  proved  at  the  trial  that  the  prisoner,  who  was  in  the 
employment  of  the  prosecutor,  was  discovered  by  the  prosecutor 
and  his  wife  in  the  act  of  connection  with  a  woman  named  Kate 
Yende,  in  the  prosecutor^  s  stable,  in  consequence  of  which  the 
prosecutor  discharged  the  prisoner  from  his  service. 

On  the  25th  day  of  June  the  prosecator  received  tlie  following 
letter  in  the  handwriting  of  the  prisoner  by  post : 

(Copy). — 18,  Penrallt-street,  Carnarvon. — On  the  rocks  only  had  a  day  and  half 
work  since  leaving  Wrexham  i  want  you  to  let  me  have  10«.  so  that  i  can  get  a  can 
and  Brush  and  if  i  do  not  get  it  on  or  before  Tuesday  morning  i  shalllet  Mrs.  Morgan 
and  yonr  friends  know  of  your  doings  with  (Kate  Tende)  you  must  understand  i  am 
not  going  to  su£fer  to  hide  you  i  have  had  enough  of  it.  Ton  are  at  liberty  to  show 
this  to  your  lawyer  or  any  one  else  if  you  like,  but  i  shall  certainly  do  it. — Yours, 
W.  B.  Tomlinson. 

At  the  close  of  the  case  for  the  prosecution  it  was  contended 
by  the  counsel  for  the  prisoner  that  the  menaces  contained  in  the 
letter  were  not  menaces  within  the  meaning  of  sect.  44  of 
24  &  25  Yict.  c.  96^  but  that  such  menaces  must  be  of  injury  or 
violence  to  the'  person  or  property^  or  of  accusation  as  contained 
in  sects.  46  &  47  of  the  said  statute. 

I  overruled  the  objection  and  left  the  case  to  the  jury^  who 

(a)  Reported  by  R.  Ounndcgham  Glen,  Esq.,  Barrister- at-Law. 
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Rao.  found  the  prisoner  guilty,  and  I  released  the  prisoner  on  his  own 

Tmai  recognisances  until  the  determination  of  this  case. 

'  The  question  for  the  opinion  of  the  Court  is,  whether  I  was 

1895.  right  in  holding  that  the  threats  contained  in  the  letter  above 

-,  set  out  are  such  threats  as  are  contemplated  by  sect.  44  of  the 

Dmrumd  of  above-mentioned  statute. 

^^-  24  &  25  Vict.  c.  96,  s.  44,  enacts  that, 

Threat  of  j  j  y 

cuxusation  of       Whosoever  shall  send,  deliver,  or  utter,  or  directly  or  indirectly  cause  to  he  received, 
immoraUty  —  knowing  the  contents  thereof,  any  letter  or  writing,  demanding  of  any  person  with 
24  ^  25  Vict,  menaces,  and  without  any  reasonable  or  probable  cause,  any  property,  chattel«  money, 
c.  96,  8.  4A.     valuable  security,  or  other  valuable  thing,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three  years  [now  under  27  &  28  Vict. 
0.  47,  s.  2,  five  years]  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

Lord  BussELL,  C.J. — The  point  is  not  altogether  free  from 
difficulty ;  and  it  is  a  matter  of  regret  that  no  one  is  instructed  to 
argue  it.  The  question  turns  upon  the  construction  of  the  44th 
section  of  the  Larceny  Act,  1861.  But  it  is  necessary,  in  order 
to  determine  the  true  construction  of  that  section,  to  look  at 
certain  other  sections  cognate  to  the  subject  treated  of  in  that 
section.  Now,  it  is  enacted  by  sect.  44  that :  [His  Lordship 
read  the  section  which  is  set  out  above.]  Sect.  45  provides  that, 
"  Whosoever  shall  with  menaces  or  by  force  demand  any  pro- 
perty, chattel,  money,  valuable  security,  or  other  valuable  thing 
of  any  person  with  intent  to  steal  the  same,  shall  be  guilty  of 
felony.'^  And  the  46th  section  provides  that,  "  Whosoever  shall 
send,  deliver,  or  utter,  or  directly  or  indirectly  cause  to  be 
received,  knowing  the  contents  thereof,  any  letter  or  writing, 
accusing,  or  threatening  to  accuse,  any  other  person  of  any  crime 
punishable  by  law  with  death  or  penal  servitude  for  not  less  than 
seven  years,  or  of  any  assault  with  intent  to  commit  any  rape,  or 
of  any  attempt  or  endeavour  to  commit  any  rape,  or  of  any 
infamous  crime  as  hereinafter  defined,  with  a  view  or  intent 
in  any  of  such  cases  to  extort  or  gain  by  means  of  such  letter  or 
writing  any  property,  Ac,  from  any  person,'*  shall  be  guilty  of 
the  offence,  and  subject  to  the  punishment  named  in  the  statute. 
It  is  to  be  observed  that  the  accusations  to  which  that  section 
relates  are  accusations  of  crime.  The  only  other  section  which  is 
material  is  the  49th,  by  which  it  is  enacted  that,  '^  It  shall  be 
immaterial  whether  the  menaces  or  threats  hereinbefore  men- 
tioned be  of  violence,  injury  or  accusation  to  be  caused  or  made 
by  the  offender  or  any  other  person."  To  come  back  to  what  is 
the  true  construction  of  sect.  44 ;  and  to  whether  the  letter,  of 
the  writing  and  sending  of  which  the  prisoner  has  been  found 
guilty,  is  evidence  of  a  demanding  with  menaces  any  property, 
money,  &c. :  the  point  seems  to  have  been  taken  by  counsel  for 
the  prisoner  that  menaces  within  the  meaning  of  that  section 
means  menaces  importing  a  threat  of  injury  to  the  person  or 
property.     In  other  words,  menaces,  or  threats  suggesting,  if  not 
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coupled  with^  injary  to  the  person  or  property.     It  is  to  be        Rbo. 
observed  that  the  very  next  section  draws  a  distinction  between  ^' 

the  two  classes  of  menaces^  becaase  it  says  *^  with  menaces  or  by      ^^^ 
force.''     Thereforej  it  would  seem  that  there  was  contemplated        1895. 

nnder  the  word  *'  menaces'*  not  merely  threats  of  injury  to  the        

person  or  property,  but  menaces  which  would  involve  injury  to  a  d^UJ^I} 
third  person  intended  to  be  injured,  and  would  induce  the  person  money  — 
to  whom  the  menaces  are  addressed  to  part  with  money  or  valu-  Threat  of 
able  property.  In  this  case  we  can  well  see  how  that  a  menace  of  "^JJ^^i**"^ 
some  indecency  of  conduct  would  be  a  holding  out  of  a  threat  of  24  ^  25  Vict. 
injury  much  more  serious  than  if  the  word  were  confined  to  the  c,  96, ».  44. 
class  of  cases  suggested.  It  would  be  a  matter  of  regret  if  the 
Court  felt  itself  compelled  to  put  a  narrow  construction  upon  the 
term.  It  was  further  suggested  that  sect.  49,  which  states  that 
it  shall  be  immaterial  whether  the  menaces  or  threats  mentioned 
in  the  previous  sections  be  of  violence,  injury,  or  accusation  to 
be  caused  or  made  by  the  offender  or  any  other  person,  means 
violence  to  the  person,  injury  to  the  person,  or  accusation  in  the 
sense  in  which  those  words  are  used  in  sect.  46,  which  would  be^ 
so  far  as  the  word  ^'accusation"  is  concerned,  accusation  of 
crime.  Upon  the  whole,  though  not  without  doubt,  I  have  come  to 
the  conclusion  that  the  word  '^  menaces  "  in  sect.  44  is  to  have  a 
wider  meaning  than  that  suggested  ;  and  that  it  may  well  be 
held  to  include  threats  of  danger  by  the  making  of  accusations 
of  misconduct,  although  that  misconduct  may  not  have  amounted 
to  a  crime.  I  think  there  is  some  authority  for  that  from  what  is 
given  as  the  meaning  of  the  word  ''  menace  "  in  the  dictionaries. 
In  some,  as  in  Johnson's  Dictionary,  its  meaning  is  given  as 
merely  a  "  threat ;"  but  in  Webster's  Dictionary  it  is  defined 
amongst  other  things  as  "the  show  of  a  probable  evil  or 
catastrophe."  There  being  no  definition  of  the  precise  meaning 
that  the  Legislature  intended,  we  have  to  look  at  the  ordinary 
and  natural  meaning  of  the  word,  unless  that  meaning  is  dis- 
placed by  anything  contained  in  the  statute.  It  does  not  seem  to 
me  that  there  is  anything  in  the  statute  which  would  authorise  us 
to  displace  that  meaning.  I  have  said  that  there  is  no  authority; 
but  in  the  case  o^Reg.  v.  Smith  (19  L.  J.  80,  M.  C. ;  1  Den.  0. 0. 
510;  2  C.  &  K.  882),  a  letter  was  written  to  the  effect  that  if  a 
sum  of  money  was  paid  an  impending  catastrophe  would  be 
averted ;  and  the  question  was,  whether  this  came  within  the  earlier 
statute  of  7  &  8  Geo.  4,  c.  29,  s.  8,  which  enactment  is  in  point  of 
fact  reproduced  in  the  statute  on  which  the  indictment  in  the 
present  case  is  based.  In  that  case  Wilde,  C.J.  said  :  "  Here  the 
demand  of  money  is  accompanied  by  a  statement  that,  if  the 
money  be  not  paid,  the  evil  before  spoken  of  in  the  letter  will 
happen,  and  that  evil  is,  that  certain  burglars  of  a  most  horrid 
gang  will  break  into  the  house,  burn  the  banker's  books,  and 
cause  a  stoppage  of  the  bank.  We  are  all  of  opinion  that  the 
terms  of  the  letter  amount  to  a  distinct  menace  that  the  evil  will 
happen  unless  the  money  is  paid."     There  is  one  other  case 
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RiM.        which  is  reported  in  Leigh's  Crown  Cases,  at  p.  288,   called 
ToMUKBON     ^^^^^^  c^©«     I  refer  to  this  case  because,  while  stating  what  I 

'   conceive  to  be  the  meaning  of  the  section,  it  points  oat  what  is 

1896.        the  character  of  the  threat  before  it  comes  within  the  section. 

Menaces—    ^^®^®  ^^®  prisoner  had  obtained  money  by  threatening  to  execute 

Demand  of   ^  distress  warrant,  which  he  had  no  authority  to  do,  and  the  jury 

money—     were   directed,   as   a  matter  of  law,  that  the  conduct  of  the 

acctt'^r  ^^of  P"^^°®^  constituted  a  menace  within  the  statute.     The  Court  for 

immoraUty—  Crown  Cases  Reserved,  however,  quashed  the  conviction  on  the 

24  ^  25  Viet  ground  that  it  was  not  for  the  judge  to  do  more  than  lay  down 

c.  96, «.  44.    the  principle  upon  which  the  jury  ought  to  proceed  in  considering 

whether  the  threat  which  had  been  used  there  was  or  was  not 

within  the  statute,  and  that  it  was  not  for  him  to  say  as  a  matter 

of  law  that  it  did  amount  to  a  menace  within  the  statute.     The 

Court  further  held  that  he  ought  to  have  told  the  jury  that  the 

question  was  whether  or  not  the  threat  or  words  used,  which 

were  said  to  amount  to  a  threat,  was  such  as  would  naturally 

unsettle  the  mind  of  the  person  on  whom  it  operated,  and  cause. 

him  to  act  in  a  way  in  which  he  would  not  otherwise  act.     In 

this  case  no  complaint  is  made  of  the  summing  up  of  the  learned 

judge ;  therefore  it  must  be  assumed  that  that  was  the  character 

of  his  summing  up.     It  seems  to  me  that  there  is  Jio  restriction 

placed  by  the  statute  upon  the  ordinary  meaning  of  the  term 

menaces  in  sect.  44,  and  that,  therefore,  this  conviction  must  be 

affirmed. 

Pollock,  B. — I  have  come  to  the  same  conclusion,  and  have 
nothing  to  add. 

Wills,  J. — I  am  of  the  same  opinion.  I  think  that  the  case 
comes  within  sect.  49  of  the  Act.  I  do  not  think  that  it  is 
necessary  even  to  rely  upon  that  section,  for  I  think  that  the 
injury  with  which  a  person  is  threatened  should,  in  order  to 
bring  the  menace  within  sect.  44,  receive  a  liberal  interpretation, 
and  that  it  does  not  mean  an  actionable  injury  only,  but  includes 
any  injury  which  is  calculated  to  do  a  person  harm.  I  also  think 
that  the  accusation  is  certainly  not  to  be  confined  to  cases  which 
come  within  sect.  46.  What  that  section  says  is  that,  if  the 
accusation  takes  the  form  of  the  cases  stated  in  the  section,  then 
a  larger  amount  of  punishment  is  to  be  awarded.  I  think  that 
the  term  ^'  accusation  "  means  that  which  in  the  ordinary  sense  of 
the  term  would  amount  to  an  accusation.  I  have  always  thought 
that  persons  who  are  practised  upon  in  this  way  are  not 
possessed  of  the  ordinary  powers  of  resisting;  therefore,  I 
think  that  a  liberal  interpretation  should  be  put  upon  the  words. 
In  my  opinion  this  conviction  should  be  affirmed. 

Charles,  J. — I  am  of  the  same  opinion.     I  do  not  think  that 
in  either  sects.  45,  46,  47,  or  49  are  any  words  which  would 
justify  us  in  placing  the  restrictive  meaning  upon  the  words  in 
sect.  44  which  it  is  sought  to  place  upon  them. 
Lawrange,  J.  concurred. 

Conviction  affirmed. 


CRIMINAL   LAW   GAS£8.  79 


QUEEN'S  BENCH  DIVISION. 

Thursday,  Feb.  7,  1895. 

(Before  Wills  and  Weight,  J  J.) 

Singleton  (app.)  v.  Ellison  (resp.).  (a) 

Brothel  keeping — Meamng  of  "  brothel '' — House  occupied  by  one 
woman — Criminal  Law  Amendment  Act,  1885  (48  ^  49  Vict, 
c.  69),  8. 13,  sub-sect.  1. 

A  *'  brothel  ^'  is  a  place  of  resort  for  people  of  opposite  sexes  for 
immoral  purposes,  and  is  not  a  pUice  where  one  woman  receives 
men. 

THIS  was  an  appeal  from  jastices  upon  a  case  stated  by  them 
for  the  opinion  of  the  court. 
An  information  was  preferred  by  the  appellant  against  the 
respondent  that  she  did  unlawfully  keep  a  brothel  in  a  certain 
street  contrary  to  sent.  13,  sub-sect.  1,  of  the  Criminal  Law 
Amendment  Act,  1885.  There  was  no  evidence  that  the  house 
was  used  by  women  other  than  the  respondent,  but  there  was 
evidence  that  the  house  in  question  was  visited  by  men.  The 
justices  were  of  opinion  that,  in  order  to  constitute  the  offence  of 
keeping  a  brothel,  it  was  necessary  for  the  appellant  to  prove 
that  the  house  was  frequented  and  used  for  the  purpose  of 
prostitution  by  men  and  women  other  than  the  woman  occupying 
the  house,  and  they  found  that  no  woman  other  than  the  respon- 
dent lived,  visited,  frequented,  or  used  the  house  in  question  for 
the  purposes  mentioned ;  they  decided  that  the  house  was  not  a 
brothel  within  the  meaning  of  the  statute,  and  stated  a  case  for 
the  opinion  of  the  Court. 

The  Criminal  Law  Amendment  Act,  1885  (48  &  49  Vict.  c.  69), 
sect.  13,  sub-sect.  1,  enacts  that. 

Any  person  who  keeps  or  manages  or  acts  or  assists  in  the  management  of  a  hrothel 
.  .  .  shall,  on  summary  conviction  in  manner  provided  by  the  Summary  Jurisdic- 
tion Acts,  be  liable,  &c. 

Oeorge  Elliott  for  the  appellant. — A  brothel  is  a  house,  room, 
or  other  place  kept  or  used  for  the  purposes  of  prostitution,  and  it 
does  not  matter  whether  the  same  be  kept  by  the  person  occupy- 
ing the  house  or  by  any  other  person.  Any  other  construction 
of  the  meaning  of  a  brothel  would  nullify  the  effect  of  the  statute. 
The  following  definition  is  given  in  Stephen^s  Digest  of  the 
Criminal  Law,  5th  edit.,  art.  201  :   '^  A  common  bawdy-house  is 

(a)  Reported  by  T.  R.  Bridowatbb,  Esq.,  Barri8ter.«t-Law. 
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SXNQLBTON 
V, 

Ellibon. 


1896. 


Brothel 

Jceeping — 

Mecming  of 

"  brothel  "— 

House  ocev^ 

pied  by  one 

woman — 

48  ^  49  Viet. 

e.  69,  s.  18  (1). 


a  bonse  or  room  or  set  of  rooms  in  any  house  kept  for  the 
purposes  of  prostitution^  and  it  is  immaterial  whether  indecent  or 
disorderly  conduct  is  or  is  not  perceptible  from  the  outside/' 
He  cited  B.  v.  Pierson  (2  Ld.  Raymond,  1197) ;  Beg.  v.  Justices 
ofPwrts  of  Holland,  Lmcolnshire  (46  J.  P.  312). 

F.  H.  MelloTf  for  the  respondent,  was  not  called  upon. 

Wills,  J. — In  this  case  we  think  the  justices  were  quite  right 
in  the  decision  they  came  to.  The  word  "  brotheP'  means  a 
bawdy-house,  and  is  well  known  to  our  law  and  in  Acts  of  Parlia- 
ment to  be  a  place  where  people  of  opposite  sexes  resort  for 
purposes  of  prostitution,  and  it  is  not  a  place  were  one  woman  is 
accustomed  to  receive  men. 

Weight,  J. — ^I  agree. 

Appeal  dismissed. 

Solicitors  :  for  the  appellant,  David  Nimmo,  for  Herbert  Lewis 
and  Davies,  Liverpool ;  for  the  respondent,  Kime  and  Hammond, 
for  W,  and  A.  Blackhurst,  Preston. 
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CROWN  OASES  RESERVED. 

Nov.  10  and  17,  1894. 

(Before  Lord  Russell,  O.J.,  Hawkins,  Ohables,  Wright,  and 

OOLLINS,  JJ.) 

Reg.  v.  Brown,  (a) 

Criminal  law — Gaming — Keeping  premises  for  persons  resorting 
thereto  to  bet — Nature  of  offence — Bets  by  letter  or  telegram — 
^^  Resorting  ^' — Penalties — Betting  House  Act,  1853 — Practice 
— Indictment  for  offences  not  charged  in  summary  proceedings 
— Vexatious  Indictments  Acts — Points  not  reserved  by  case — 

Practice  of  Court  cw  to  sending  back  cases  for  restatement. 

» 

The  offence  created  by  the  first  portion  of  sect,  1  of  the  Betting 
House  Act  J  1853,  cannot  be  proved  by  evidence  of  directions  com- 
municated to  the  keeper  of  the  premises  unaccompanied  by 
evidence  tendim/  to  show  that  the  purpose  for  which  the  premises 
were  kept  was  for  the  betting  with  persons  resorting  thereto  in 
person.  The  offence  created  by  the  enactment  being,  however, 
the  keeping  open  premises  for  the  purpose  of  betting  with  persons 
resorting  thereto,  if  the  evidence  shows  that  the  premises  were 
kept  for  such  purpose  it  is  urmecessary  to  prove  actual  personal 
resorting  thereto  on  the  part  of  any  persans. 

Per  Hawkins,  J.  (Wright,  J.  dissentiente)  :  A  person  convicted  of 
keeping  open,  Sfc,  a  place,  contrary  to  sect.  1  of  the  Betting 
House  Act,  1853,  is  twt  liable  to  more  than  one  penalty  in 
respect  of  the  keeping  open,  Sfc,  of  such  place  upon  any  one 
occaMon. 

Where,  upon  the  hearing  of  a  summons  before  a  Court  of  summary 
jurisdiction,  the  defendant  is  entitled  under  sect,  17  of  the 
Jurisdiction  Act,  1879,  to  claim,  and  does  claim,  to  be  tried  by 
a  jury,  the  position  of  matters  becomes  thereafter  the  same  as  if 
the  defendant  had  been  charged  with  an  indictable  offence  and 
not  with  an  offence  punishable  on  summary  conviction.  In  such 
ca^e,  therefore,  if  tlie  offence  charged  in  the  summons  was  one  of 
the  offences  to  which  the  Vexatious  Indictments  Acts  apply,  the 
statute  30  ^  31  Vict,  c.  35  renders  it  lawful  for  the  prosecution 
to  present  an  indictment  to  the  grand  jury  alleging  a  different 
offence  to  that,  or  containing  counts  alleging  offences  other  than  that, 
in  respect  of  which  the  defendant  was  committed  for  trial,  pro- 
vided that  such  other  offences  are,  in  the  opinion  of  the  Court  in 
or  before  which  the  indictment  is  preferred,  justified  by  the 
evidence  given  before  the  Court  of  summary  jurisdiction. 

(a)  Reported  by  R.  Oumnihqhak  Qlbn,  Esq.,  Barrister-at-Law. 
YOL.  XYUI.  Qt 
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Rbo.        The  Court  for  Grovm  Oases  Reserved  will  only  send  a  case  reserved 

»'•  for  its  opinion  bach  to  be  restated  where  anything  arises  which 

Brown.  ^  incident  to  a  povnt  which  is  raised,  and  with  regard  to  which 

1894.  the  Court  is  desirous  of  further  information.     It  will  not  do  so 

for  the  purpose  of  raising  a  fresh  point. 


Oaming — 
Betting — 


raised  by  ease* 


Keeping  pre-  /  ^ASE  stated  for  the  opinion  of  this  Court  by  the  Recorder  of 

miaeefor      \^j     ^^le  borough  of  Plymouth  as  follows  : — 

tw7-Lte      At  the  Midsummer  Quarter  Sessions  for  the  borough  a  true 

by  Utter  or    bill  was  found  by  the  grand  jury  against  Charles  Thomas  Brown 

t^grarnr-    ^^^  misdemeanour.  ,  ^     ,        ^   ^  ^ 

V^iius         The  indictment  (a),  after  reciting  that  the  defendant  had  been 

Tndictmen,U   summoned  before  the  magistrates,  and,  upon  being  asked,  had 

ilcin— Indict-  gjecjjQcl  to  be  tried  by  a  jury,  contained  four  counts  for  offences 

olf^Zt    under  the  1st  section  of  the  Betting  House  Act,  1853  (16  &  17 

charged      Vict.  c.  119) .     Before  the  defendant  pleaded  it  was  objected  that 

swfwmariVg—  ^i^^  indictment  was  bad,   because   each   count  in  it  alleged  a 

^*  C^JIT*   diflferent  offence  from  that  with  which  the  defendant  was  charged 

c^e  rl^ed  before  the  magistrates,  or  because  it  contained  counts  for  other 

^Poini  not  offencos  than  that  for  which  the  defendant  was  charged  before 

(d)  A  copy  of  the  indiotment  waa  axinezed  to  and  formed  part  of  the  eaae,  and  the 
fiiBt  and  Bocond  counts  of  the  indictment  were  as  follows  :— 

"  Borough  of  Plymouth  to  wit.— The  jurors  for  our  Lady  the  Queen  upon  their  oath 
present  that  Charles  Thomas  Brown  was  charged  hef  ore  a  court  of  summary  jurisdio- 
tion  holden  at  the  Petty  Sessional  Court,  the  Guildhall  of  the  borough  of  Plymouth, 
in  the  county  of  Devon,  on  the  twenty-eighih  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-four,  with  ofifenoes,  to  wit,  the  offences  herein- 
after  in  several  counts  charged  and  stated,  and  did  then,  on  appearing  before  the  court 
of  summary  jurisdiction  and  before  the  said  charges  were  gone  into,  claim  to  be  tried 
by  a  jury.—  1st  Count :  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  present  that 
the  said  Charles  Thomas  Brown  was  the  occupier  of  a  house  and  rooms  in  the  said  house 
numbered  11,  Alfred-street,  in  the  said  borough  of  Plymouth,  and  that  the  said  Charles 
Thomas  Brown  being  such  occupier  as  aforesaid,  on  the  seventeenth  and  eighteenth 
days  of  April  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-four, 
unlawfully  did  open,  keep,  and  use  the  said  rooms  in  the  said  house  for  the  purpose  of 
betting  with  persons  resorting  thereto,  to  the  great  damage  and  common  nuisanoe  of 
all  the  liege  subjects  of  our  Lady  the  Queen  there  mhabiting,  being,  residing,  and 
passing  to  the  evil  example  of  all  others  in  like  case  offending  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  Ijady  the 
Queen  her  crown  and  dignity. — 2nd  Count :  And  the  jurors  aforesaid,  upon  their  oath 
iSoresaid  do  further  present  that  the  said  Charles  Thomas  Brown  was  the  occupier  of 
a  house  Mid  rooms  in  the  said  house,  to  wit,  a  house  numbered  11,  Alfred-street,  in 
the  said  borough  of  Plymouth,  and  that  he,  the  said  Charles  Thomas  Brown,  being 
such  occupier  as  aforesaid,  on  the  seventeenth  and  eighteenth  days  of  April,  in  the 
vear  of  our  Lord  one  thousand  eight  hundred  and  ninety-four,  unlawfully  did  open, 
keep,  and  use  the  said  rooms  in  the  said  house  for  the  purpose  of  money  being  received 
by  and  on  behalf  of  him  the  said  Charles  Thomas  Brown,  then  being  the  said  person 
occupying  the  said  house  as  aforesaid,  as  and  for  the  consideration  for  an  undertaking, 
promise,  and  agreement  to  pay  thereafter  money  on  the  contingency  of  and  relating 
to  horse  races,  to  the  great  damage  and  common  nuisance   of  all  the  liege  sub- 
jecta  of  our  Lady  the  Queen,  there  inhabiting,  being,  residing,  and  passing,  to  the 
evil  example  of  all  others  in  like  case  offending,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 

and  dignity.** 

The  indictment  contained  two  other  counts,  alleging  that  the  defendant,  being  a 
person  using  the  premises  in  question,  unlawfully  opened,  kept,  and  used  them  for  the 
Bune  purposes  as  alleged  in  the  previous  counts  upon  the  same  dates  as  therein  men- 
tioned. 
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the  magistrates.    Itwasproved  that  the  defeadaut  was  samcnoiied         Rwk 

before  the  magistrates,  (a)  ^  ^' 

The  defendant  having  appeared  to  the  snmmons^  was  asked  by         ' 

the  magistrates  if  he  wished  to  be  tried  by  a  jury,  and  he  elected        1894. 
to  be  so  tried.     The  magistrates  proceeded  to  hear  the  evidence         "T"_ 

on  the  charge.      The  charge  in  the  depositions  was  stated  as  ssttin^ 

follows :  Keeping  pre* 

fMseefor 
That  he  the  said  Charles  Thomas  Brown  on  the  1 7th  and  1 8th  days  of  April,  1894,       reeorting 

at  the  borough  of  Plymouth  aforesaid,  being  then  occupier  of  a  certain  house  situate  tf^^f^io ^^^ 

at  No.  11,  Alfred-street,  there  unlawfully  did  use  the  said  house  for  the  purpose  of  i_  i^^  Qm 

betting  with  persons  resorting  thereto  upon  certain  events  and  contingencies  of  and  j^ingram 

relating  to  certain  horse  races,  contrary  to  the  statute  in  that  case  made  and  provided,  Practice^ 

and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  VemaiiouM 

The  evidence  then  taken  before  the  magistrates  was  sufficient  to  AcU^Indiet- 
support  all  four  counts  in  the  indictment.     I  held  that  the  indict-      mmtfor 
ment  was  good^  but  agreed  to  state  a  case  for  the  opinion  of  the    ^^V^  5^* 
Court  for  Crown  Cases  Reserved.  «*f»mJ2ily— 

The  defendant  then  pleaded  not  guilty,  and  was  tried  before    Beetatmnent 
me.     It  was  proved  that  the  defendant  was  then  occupier  of  the     ^f  Orown 
house  11,  Alfred-street,  Plymouth,  and  that  he  used  the  house  ^!pJ^^JJ^t 
for  the  purpose  of  betting  with  any  persons  who  wrote  or  tele-  rowed  by  com. 
graphed  to  him  asking  him  to  bet  with  them.  It  was  also  proved 
that  he  used  the  house  for  the  purpose  of  money  being  received 
on  his  behalf  as  and  for  the  consideration  for  an  agreement  to 
pay  thereafter  money  on  the  event  of  a  horse  race.     There  was 
no  evidence  that  any  person  had  actually  gone  to  the  house  for 
the  purpose  of  betting  with  the  defendant,  other  than  those  who 
had  gone  to  pay  money  under  the  circumstances  described  in  the 
second  count  of  the  indictment.     It  was  objected  that  there  was 
no  evidence  of  the  defendant  having  betted  with  persons  resorting 
to  the  house.     I  directed  the  jury  that  it  was  not  necessary  for  a 
conviction  under  the  first  count  of  this  indictment  that  the  defen- 
dant's house  should  have  been  used  for  the  purpose  of  betting 
with  persons  who  physically  came  to  the  house,  but  that,  if  the 
house  was  used  by  the    defendant  as  an  office  to  which  any 
persons  who  wished  to  bet  with  him  were  to  send  their  communi- 
cations, and  if  persons  were  in  the  habit  of  sending  letters  and 
telegrams  to  him  there  directing  him  to  make  bets  with  them, 
such  persons  resorted  to  the  house  within  the  meaning  of  the  Act, 

(a)  A  copy  of  the  Bummona  was  also  annexed  to  and  formed  part  of  the  case,  and 
was  as  follows : — 

*'Id  the  Borough  of  Plymouth. — To  Charles  Thomas  Brown,  of  11,  Alfred-street. — 
Infomiation  has  been  laid  this  day  by  Joseph  Davidson  Sowerby,  for  that  you,  on  the 
17th  and  18th  days  of  April,  1894,  at  the  borough  aforesaid,  being  then  occupier  of  a 
eertain  bouse  situate  at  11,  Alfred-street,  there  unlawfully  did  use  the  said  house  for 
the  purpose  of  betting  with  persons  resorting  thereto  upon  certain  events  and  con- 
tingencies  of  and  relating  to  certain  horse  races,  contrary  to  the  form  of  statute  in  such 
ease  made  and  provided. 

**  Yon  are  therefore  hereby  summoned  to  appear  before  the  court  of  summary  juris, 
diction,  aitting  in  the  Petty  Sessional  Court-house  at  the  Quildhall  in  the  said  borough 
of  Plymouth,  on  Friday,  the  27th  day  of  April,  at  the  hour  of  eleven  in  the  forenoon, 
to  answer  to  the  said  information. — Dated  the  21st  day  of  April,  1894.— (Signed)  F.  E. 
AaiHonT,  Justice  of  the  Peace  for  the  borough  aforesaid." 

o  2 
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Bbg.        and  the  jury  might  find  the  defendant  gailty  of  using  the  house 

^-  for  betting  with  persons  resorting  thereto,  and  I  directed  the 

.  *      jury  to  give  their  verdict  separately  upon  the  first  and  second 


1894.       counts. 

— T  The  jury  found  the  defendant  guilty  upon  the  first  count,  and 

Be«t>w—     also  upon  the  second  count.  I  sentenced  the  defendant  to  a  fine  of 

Keeping  pre-  300Z.  on  the  first  count,  and  to  a  fine  of  lOOZ.  on  the  second  count, 

mxaesfor     and  I  respited  the  judgment  till  the  case  to  be  stated  by  me 

th&reto—Bets  ^^^^^^  ^®  heard  by  the  Court  for  Crown  Cases  Reserved,  or  till 

by  letter  or    the  1st  day  of  January,  1895,  whichever  should  first  happen.     It 

telegram—    was  objected  ou  behalf  of  the  defendant  that  I  had  no  jurisdiction 

Pnuituie—    ijq  sentence  the  defendant  to  a  greater  fine  than  lOOZ.,  or  to  more 

Indictments  ^^^^  One  penalty.     The  questions  for  the  Court  are :  1.  Whether 

Acts— Indict'  the  indictment  was  bad  for  not  alleging  the  same  offence  as  that 

ment  for     \^  respect  of  which  the  defendant  had  claimed  to  be  tried  by  a 

offences  not     •  *«»  j»»  i»  -  ^  j.** 

ckarged      J  ^^7  i  ^^  ^^^  con taming  more  than  one  count ;  or  for  containmg  a 

eximmoHUi—  count  differing  from  the  charge  upon  which  the  defendant  had 

Restat&ment   been  brought  before  the  magistrates.     2.  Whether  the  defendant 

case  reserved  ^^^^^  ^^   g^iilty  of   using  his  house  for  betting  with   persons 

—Povntvwt   resorting  thereto,  although  such  persons  only  sent  letters  and 

raised  by  case,  telegrams   to  the  house,   and   did  not  personally   come   there. 

Whether  I  had  jurisdiction  to  fine  the  defendant  more  than  one 

penalty  of  lOOZ. 

If  the  Court  shall  answer  the  first  question  in  the  affirmative, 
the  judgment  is  to  be  reversed  and  the  defendant  acquitted. 

If  the  Court  shall  answer  the  first  question  in  the  negative,  and 
either  the  second  or  third  question  also  in  the  negative,  the 
defendant  is  to  be  acquitted  on  the  first  count,  and  judgment  is 
to  stand  upon  the  second  count  that  the  defendant  be  fined  lOOZ. 
The  Betting  Houses  Act,  1853  (16  &  17  Vict.  c.  119),  s.  1, 
enacts  that : 

No  house,  office,  room,  or  other  place  shall  be  opened,  kept,  or  used  for  the  purpose 
of  the  owner,  occupier,  or  keeper  thereof,  or  any  person  using  the  same,  or  any  person 
procured  or  employed  by,  or  acting  for  or  on  behalf  of  such  owner,  occupier,  or  keeper 
or  person  using  the  same,  or  of  any  person  having  the  care  or  management  or  in  any 
manner  conducting  the  business  thereof,  betting  with  persons  resorting  ther«lo ;  or 
for  the  purpose  of  any  money  or  valuable  thing  being  received  by  or  on  behalf  of  such 
owner,  occupier,  keeper,  or  person  as  aforesaid,  as  or  for  the  consideration  for  any 
assurance,  undertaking,  promise,  or  agreement,  express  or  implied,  to  pay  or  give 
thereafter  any  money  or  valuable  thing  on  any  event  or  contingency  of  or  relating  to 
any  horse  race  or  other  race,  fight,  game,  sport,  or  exercise,  or  as  or  for  the  considera- 
tion for  securing  the  paying  or  giving  by  some  other  person  of  any  money  or  valuable 
thing  on  any  such  event  or  contingency  as  aforesaid,  and  every  house,  office,  room,  or 
other  place  opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any  of  them,  is  hereby 
declared  to  be  a  common  nuisance,  and  contrary  to  law. 

0.  F.  Oill  (with  him  H,  E.  Duke),  on  behalf  of  the  defendant, 
submitted,  in  the  first  place,  that  the  jury  had  been  misdirected 
with  regard  to  the  meaning  of  the  word  ''resorting^'  in  sect.  1 
of  16  &  17  Vict.  c.  119,  which  in  its  plain  and  ordinary  sense 
meant  a  physical  resorting  of  persons  intending  to  bet,  and  could 
not  be  satisfied  by  mere  correspondence ;  and  cited  the  rule  of 
construction  stated  by  Lord  Esher,  M.B.  in  The  Homsey  Local 


OBIHINAL  LJlW  GASES.  86 

Board  v.  The  Monarch  Investment  Building  Society  (61  L.  T.  Rep.  Rm. 

867 ;  24  Q.  B.  Div.  5).     There  was  nothing  iu  the  context  of  the  ^  ^^ 

section  which  required  any  other  than  the  ordinary  meaning  to  * 

be  placed  upon  the  word^  and  as  the  latter  part  of  the  section  1894. 

dealt  with  that  which  did  not  require  a  physical  resorting,  there  ""?"  _ 


was  nothing  which  made  it  desirable  to  place  a  meaning  other     Betting 

than  the 
J.P.  661) 


than  the  ordinary  one  upon  the  word.     In  Clark  v.  Wright  (34  Keeping  pre- 
the  word  was  dealt  with  incidentally,  and  also  in  Reg.      misesfor 
*  V.  Preedy  (17  Cox  C.  C.  438).     The  construction  contended  for  t^^to-^ets 
by  the  prosecution  would  include  a  person  who  might  have  sent    by  letter  or 
someone  else  to  a  place,  but  had  never  been  there  himself.     With    telegram— 
regard  to  the  point  as  to  the  defendant  not  having  been  sum-     ^^^Jvoim 
moned  for  the  whole  of  the  offences  charged  in  the  indictment,   indictments 
he  submitted  the  second  count  was  bad,  because  the  preliminary  Acts— Indict 
steps  necessary  to  justify  it  had  not  been  taken,  that  when  before     T^^/^  ^ 
the  magistrates,  the   defendant  was  charged   with   a   different      charged 
offence,  which  was  punishable  summarily,  and  only  one  offence  summarily— 
could,  by  reason  of  11  &  12  Vict.  c.  43,  s.  10,  be  charged  in  one  ^f^^^* 
complaint  or  information.     The  Vexatious  Indictments  Act  was  J^^  r^ved 
passed    expressly  to    prevent  a  person    being  indicted  for  the   —Paint  not 
offences  charged  amongst  others  without  the  preliminary  investi-  »•«««<*  ^  case. 
gation    before   a   court   of  summary   jurisdiction  having   taken 
place.     Here  the  defendant  had  elected  to  be  tried  for  the  offence 
for  which  he  was  summoned,  and  for  that  only.      [A  further  point 
was  submitted,  that  the  opinion  of  the  learned  Recorder  had  not 
been  taken,  as  required  by  31  Vict.  c.  85,  s.  1,  before  the  indict- 
ment had  been   sent  up  to  the  grand  jury,  upon  whether  the 
conntB   in   the   indictment   charging   offences   other   than   that 
charged  in  the  summons  were  justified  by  the  evidence  before 
the  magistrates.     But  the  Court  was  of  opinion,  as  the  point  was 
not  raised  by  the  case,  that  it  was  not  open  to  the  defendant  to 
take  it.     Upon  counsel  thereupon  applying  to  have  the  case  sent 
back  in  order  that  it  might  be  restated  :] 

Lord  RnssBLL,  C.J.  said  : — It  is  not  according  to  the  practice 
of  the  Court  to  do  so.  If  anything  arises  which  is  incident  to  a 
point  which  is  raised,  and  the  Court  is  desirous  of  further  informa- 
tion^ the  Conrt  will  send  the  case  back ;  but  that  is  not  the  case 
here,  and  the  Court  will  not  send  the  case  back  for  the  raising  of 
a  fresh  point. 

Poland,  Q.  C.  (with  him  /.  A.  Thome  B,Jid  F,  Boddlly)  submitted, 
on  behalf  of  the  prosecution,  that  the  defendant  having  elected 
to  be  tried  by  a  jury  under  sect.  17  of  the  Summary  Jurisdiction 
Act,  1879^  the  subsequent  proceedings  were  to  be  taken  as  if  he 
was  charged  with  an  indictable  offence ;  and  that,  inasmuch  as 
the  depositions  disclosed  other  offences  besides  that  in  respect  of 
which  the  defendant  was  summoned  before  the  magistrate,  such 
offences  could  be  included  in  the  indictment.  The  proceedings 
were  therefore  regular,  the  point  not  being  open  to  the  defendant 
that  leave  had  not  been  obtained  before  the  additional  counts 
were  sent  up  to  the  grand  jury.     If  the  defendant  had  been  taken 
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Rbo.        by  surprise  he  should  have  applied  for  a  postponement  of  the 
J|-  trial,  but  this  was  not  done.     Further,  the  indictment  charged  an 

■      offence  which,  under  sect.  1  of  the  Betting  Houses  Act,  1853, 

1894.       was  a  common  nuisance,  and  an  indictment  for  a  common  nuisance 

'~r"_    was  not  within  the  Vexatious  Indictments  Acts.     [He  was  stopped 

BetUng—     ^7  ^^^  Court  upon  this  point.]     With  regard  to  the  point  as  to 

Keeping  pre-  resorting,  it  was  admitted  that,  under  the  second  part  of  sect.  1 

♦»**«*£^     of  the  Act  of  1853,  physical  resorting  was  not  necessary  to  con- 

ihw^to-^eU  stitute  the  ofEence,  and  in    Clark  v.  Wright  {ubi  supJ)  it  was 

bv  letter  or    cxpressly  found  that  no  persons  did  resort  in  that  case.     Physical 

telegramr-    resorting  was  not  necessary  under  the  first  portion  of  the  section 

V^t^us    ^^^^^^>  ^or  when  the  object  of  the  Act  was  looked  at  the  word 

Indictments  meant  "  have  recourse  to,^'  and  this  could  be  done  by  messenger, 

Aete—  Indict'  post,  telegraph,  or  telephone. 

oll^^Zt  ^^^-  ^^-  '^^^• 

charged  Lord  RussELL,  O.J. — In  this  case  the  matter  comes  before  the 

summarily—  Court  upon  a  case  stated  by  the  learned  Recorder  of  Plymouth, 
Rest^ement  ^^^  ^^le  facts  are  these :  The  defendant  Brown  was  charged  before 
case  reserved  Certain  of  the  justices  of  the  borough  of  Plymouth  under  the 
-^Pointnot  Betting  Houses  Act,  1853  (16  &17  Vict.  c.  119,  s.  1),  forthathe 
raisedhy  case.  lyQ^j^g  the  occupier  of  a  Certain  house  situate  in  the  borough, 
"  there  unlawfully  did  use  the  said  house  for  the  purpose  of  betting 
with   persons  resorting  thereto   upon   certain  events  and  con- 
tingencies of  and  relating  to  certain  horse  races,  contrary  to  the 
form  of  the  statute.^'     He  appeared  in  answer  to  that  summons 
before  the  magistrates,  and  upon  so  appearing  he  was  rightly 
informed  by  the  magistrates  that,  under  the  Summary  Jurisdic- 
tion Act,  1879,  having  regard  to  the  nature  of  the  offence  with 
which  he  was  charged,  he  had  a  right  under  sect.  17  of  the  statute 
to  elect  to  be  tried  by  a  jury  instead  of  being  dealt  with  summarily 
by  the  magistrates,  and,  upon  being  informed  of  this  right,  he 
thereupon  elected  not  to  be  dealt  with  summarily,  but  to  be  tried 
by  a  jury  before  the  quarter  sessions.     The  case  then  came  on 
before  the  recorder  at  the  borough  sessions,  and  evidence  was 
then  given  sufficient  to  establish  in  the  opinion  of  the  recorder, 
by  whose  opinion  in  the  matter  we  are  bound,  not  only  that  the 
defendant  had  kept  open  and  used  the  house  for  the  purpose  of 
betting  with  persons  resorting  thereto,  but  also  that  he  had  kept 
or  used  it  for  the  purpose  of  money  being  received  by  him   as 
upon  an  assurance  of  paying  money  on  the  contingency  of  horse- 
racing,  those  being  the  offences  created  by  the  first  and  second 
divisions  of  the  1st  section  of  the  Betting  Houses  Act,  upon  which 
the  prosecution    proceeded.     The   indictment   in  the  first  and 
second  counts,  and  alternatively  in  the  third  and  fourth  counts, 
charged  offences  in  those  two  aspects ;  the  first  charging  that 
the  defendant  kept  and  used  rooms  in  the  house  for  the  purpose 
of  betting  with  persons  resorting  thereto  so  as  to  be  a  nuisance ; 
and  the  second  charged  him  with  having  opened,  kept,  and  used 
the  rooms  for  the  purpose  of  money  being  received  by  and  on 
his  behalf  as  and  for  the  consideration  for  an  undertaking  to  pay 
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thereafter  money  on   the   contingency  of  horse  races.     At  the        Rao. 
commencement  of  the  trials  and  before  evidence  was  gone  into^      j.  ** 

objection  was  taken  by  the  learned  counsel  who  appeared  for  the         ' 

defendant,  that  the  indictment  was  bad,  because  it  contained        1894. 
other  and  different  charges  from  the  charge  which  the  defendant    ^  "^_ 
had  been  brought  before  the  mngistrates  to  meet,  and  upon  which     Bettlv^— 
he  had  elected  to  be  tried;  and  one  of  the  questions  we  are  here  Keeping  pre- 
to  decide  is,  whether  or  not  that  objection  was  a  good  one.     The     *^**"  /^ 
case   then  proceeded,  and   evidence  was  given,  which,  in   the  th^to^^eu 
opinion  of  the  recorder— *and  I  see  no  reason  for  doubting  the   hy  utter  or 
correctness  of  his  opinion — ^was  sufficient  to  support  the  charge    telegram— 
under  each  of  those  counts.     In  the  course  of  his  summing  up     y^ti^ 
of  the  case  to  the  jury,  however,  the  recorder  directed  them  that  indietmente 
it  was  not  necessary  for  a  conviction  under  the  first  count  that  Aet$—  Indict- 
the  defendant's  house  should  have  been  used  for  the  purpose  of   J^JJ^^^ 
betting  with  persons  who  physically  came  to  the  house,  but  that      charged 
it  was  enough  to  prove  that  he,  having  opened  the  house,  had  eummarily— 
received  letters  or  telegrams  there  relating  to  betting ;  and  the  ^*?j!^!^* 
second  question  raised  by  the  case  is,  whether  that  direction  was  ^aie  reserved 
right  or  wrong.     If  wrong,  then  the  question  arises  whether  the  --Point  not 
conviction  on  the  first  count  can  stand.     It  was  further  contended,  «>••«*  ^  ««*•■ 
and  the  point  is  raised,  that  under  the  circumstances  there  was 
no  power  in  the  learned  recorder  to  impose  what  is  erroneously 
called  more  than  one  '^penalty''  in  respect  of  one  and  the  same 
occasion.     The  term  ^'  penalty '^  has  really  no  application  to  the 
punishment  imposed  where  the  matter  is  treated  as  an  indictable 
offence,  and  there  has  been  a  conviction  after  trial  by  jury.     In 
such  case  the  jurisdiction  of  the  Court  is  to  award  such  fine  or 
imprisonment  as  it  thinks  fit,  whereas  '^penalty"  is  a  term 
applicable  to  the  punishment  fixed  by  the  statute  in  the  absence 
01  the  defendant   electing  to  be  tried  before  a  jury.     Now,  I 
will   take   the  questions  raised   in  the  order  in  which  I  have 
stated  them.     The  first  relates  to  charges  other  and  different 
from    that  charged   in   the   summons   being    included    in    the 
indictment.     1    do   not  stop  to   consider  whether   in   fact  the 
indictment    did    include     other    and     different     charges.      It 
is    quite    clear    that    the    charges    which    are    contained    in 
the   indictment   are  cognate   with    those  in   respect   of  which 
the  defendant  was   brought  before  the  magistrates.     It  seems 
to  me   that,  when   the   case  arises,  the  question    may  require 
to  be  very  seriously  considered  whether  when  the  whole  of  the 
section  is  looked  at  more  than  one  offence  is  created  by  it.     But 
that  question  does  not  arise  here  ;  and  we  think  that  there  is  no 
valid  objection  to  the  inclusion  in  an  indictment  of  charges  other 
and  different  from  those  in  respect  of  which  the  defendant  was 
brought  before  justices.     There  seems  to  me  to  have  been  a  con- 
fusion made  between  the  course  of  proceeding  enjoined  by  the 
statute  where  summary  proceedings  are  followed,  and  where  the 
magiatrates  are  not  exercising  their  summary  jurisdiction,  but 
are  merely  exercising  jurisdiction  with  a  view  to  sending  the  case 
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Rbo.        to  trial  before  another  tribunal.      It  is  clear  that,  under  11  &  12 
Bbowh       Vict.  c.  43,  a  person  can  only  be  charged  with  one  offence,  and 

'      that   more   than   one   charge  cannot   be   covered   by   the  same 

1894.        summons.     The  magistrates  can  authorise  the  issue  of  a  fresh 
Q  ^J^  —    summons  where  it  is  desired  to  charge  another  offence,  or  if  the 
Betting—     evidence  discloses  fresh  charges.     In  the  latter  case  the  magis- 
Keepiiigpre.  trates  Can  give  time  by  adjournment  to  enable  the  defendant  to 
mtses  for     meet  the  fresh  charges.    But  where  the  maeristrates  are  not  deal- 
thereto—  Bets  ^^S  summarily  with  the  case,  but  are  merely  putting  it  in  trim  to 
fcy  letter  or    be  dealt  with  elsewhere,  the  matter  comes  under  a  different  set 
teie(/ram—    of  provisions ;  for  instance,  by  sect.  25  of  the  Indictable  Offences 
Veratious     ^^^>  1848,  it  is  provided  that  when  all  the  evidence  offered  upon 
Indictments   the  part  of  the  prosecution  against  the  accused  party  shall  have 
Acts— Indict'  been  hoard,  if  the  justices  are  of  opinion  that  such  evidence  is 
of^ces^iot    ^^^^  sufficient  to  put  the  accused   party  upon   his  trial  for  any 
charged      indictable  offence  they  shall   forthwith  order  his  discharge ;  but 
Hummarily—  if  in  their  opinion  the  evidence  is  sufficient  to  put  him  upon  his 
^t^^   trial  for  an  indictable  offence  they  shall  commit  him  for  trial. 
ca»e  reserved  ^^he  difference  between  the  two  cases  is  obvious.     In  the  one  the 
--Point  not   magistrates  are  called  on  to  deal  with  the  case  forthwith  in  the 
ra'^^ed  by  case,  excrcisc  of  their  summary  jurisdiction,  and  consider  the  punish- 
ment to  be  inflicted  if  necessary.     In  the  other  case,  where  the 
defendant  is  sent  for  trial  before  another  tribunal,  he  will  have 
ample  notice  of  the  offence  or  offences  with  which  he  is  to  be 
charged,  and  therefore  it  is  that,  in  cases  in  which  the  magis- 
trates send  the  case  for  trial  before  a  jury,  the  real  question  is, 
whether  the  evidence  given  before  the  magistrates  in  support  of 
the  summons  covers  the  particular  charges  which  are  made  by 
the  indictment.     It  is,  in  fact,  a  common  practice  for  judges  at 
assizes  and  chairmen  at  quarter  sessions  to  send  up  to  the  grand 
jury  fresh  counts  which  have  been  founded  upon  the  evidence 
contained  in  the  depositions.     It  is  further  to  be  observed  that, 
were  it  not  for  the  provisions  of  the  Vexatious  Indictments  Act, 
the  offence  or  offences  for  which  the  defendant  was  indicted, 
being  a  common  nuisance,  could  have  been  charged  against  him 
without  any  preliminary  proceedings  at  all,  and  by  the  mere  act 
of  sending  up  an  indictment  to  the  grand  jury.     That  Act,  how- 
ever, includes  amongst  the  offences  for  which  no  indictment  may 
be  sent  up  to  the  grand  jury  as  of  right  the  offence  of  keeping  a 
gambling  house,  and  prohibits  the  preferment  of  any  such  indict- 
ment without  the  authorisation  specified  in  the  1st  section.     The 
prohibition  contained  in  that  Act  was,   however,  to   a  certain 
extent  abrogated  by  80  &  31  Vict.  c.  85,  sect.  1  of  which  seems 
absolutely   to    preclude   this  question   from   arising,   for,    after 
reciting  that,  "  Whereas  it  is  found  that  delay  and  inconvenience 
are  frequently  caused  by  the  provisions  contained  in  the  first 
section  of  the  Act  (22  &  23  Vict.  c.  17),  in  cases  not  within  the 
mischief  for  remedy  whereof  the  same  was  made  and  passed,''  it 
enacts  that  the  said  provisions  of  the  said  first  section  of  the  said 
Act,  shall  not  prevent  the  presentment  to  or  finding  by  a  grand 
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jary  of  any  bill  of  indictment  containing  a  count  or  connts  for        R>o. 
any  of  the  offences  mentioned  in  the  said  Act,  if  such  count  or      ^^^,f 

counts  be  founded,  in  the  opinion  of  the  court  in  or  before  which         * 

the  same  bill  of  indictment   be   preferred,    upon   the   facts   or        1894. 

evidence   disclosed   in   any   examinations   or   depositions  taken    ^  "T~ 

before  a  justice  of  the  peace   in   the   presence   of  the   person     Betting— 

accused,  or  proposed  to  be  accused,  by  such  bill  of  indictment.  Keeping  pre. 

It  seems,  therefore,  clear  that  it  was  perfectly  legal  and  regular,      ^^ses  for 

even  assuming  that  here  the  counts  of  the  indictment  did  contain  thereto— BetJt 

other  and  different  charges  to  those  in  respect  of  which  the  defen-    hy  letter  or 

dant  was  summoned — which,  however,  I  do  not  say  the  indict-     telegram-^ 

ment  in  this  case  did — to  include  these  counts  in  the  indictment,      yexntio^jut 

The  first  objection,  therefore,  fails.     The  second  objection  was.    Indictments 

that   the    learned   recorder   directed   the   iury  that  the   offence  ^ct«~ -indict- 

charged  in  the  first  count,  namely,  that  the  house  was  kept  open    offencdnot 

and  used  for  purposes  of  betting  with  persons  resorting  thereto,      charged 

could   be  established  by  evidence  of  letters  or  telegrams  being  .wwmarily— 

sent  to  the  house,  although  the  persons  who  sent  them  did  not   ^f^^* 

actually  or  physically  resort  to  the  house  themselves  to  bet.     I  case  reserved 

cannot  but  think  that   upon   this  part  of  the  case  the  learned   —Point  not 

recorder  was  guilty  of  some  misconception  of  the  real  intention  ^''*'^*^  ^V  <^^«^- 

of  the  Act.     The  gist  of  the  offence  was  the  keeping  open  a 

house  for  the  purpose  of  betting  with  persons  lesorting  thereto. 

It  is  the  purpose  for  which  the  place  is  opened  and  kept  that  has 

to  be  looked  to,  and  if  for  instance  a  person  opens  a  place  and 

publishes  by  means  of  advertisements  that  he  is  ready  to  bet  with 

persons  resorting  thereto,  that  would  be  ample  evidence  of  the 

place  being  kept  open  for  purposes  prohibited  by  the  statute, 

even  though  no  evidence  was  forthcoming  of  any  person  having 

in  fact  resorted  to  such  place.     But  that  is  not  all,  and  here 

again  I  say,  with  deference  to  the  learned  recorder,  he  has  been 

under  a  misapprehension  as  to  the  nature  of  the  offence,  for  he 

says  :  "  There  was  no  evidence  that  any  person  had  actually  gone 

to  the  house  for  the  purpose  of  betting  with  the  defendant  other 

than  those  who  had  gone  to  pay  money  under  the  circumstances 

described  in  the  second  count  of  the  indictment.^^     That  is  to 

say,  other  than  those  who  went  to  pay  money  in  doing  that  which 

is  briefly  described  as  "  ready-money  betting.*'      I  think  that  the 

whole  of  the  Court  are  most  clearly  of  opinion  that  there  could  be 

no  stronger  evidence  of  a  resorting  to  the  place  for  the  purpose 

of  betting  than  evidence  of  that  kind.     However,  what  we  have 

to  consider  is,  was  that  evidence  left  to  the  jury  ?     It  is  clear,  to 

my  mind,  that  the  jury  were  not  asked  to  pass  any  judgment  at 

all  upon   that  body   of   important   evidence    contained   in   the 

words   which  I  have  just  read,  namely,  that  no    person  had 

gone    to    the    house    for    the    purpose    of    betting   with  the 

defendant    other    than    those    who    had   gone   to   pay   money 

under  the   circumstances   described    in    the    second   count    of 

the   indictment.      I    think    that   is   clear,   for,  as   I   read    the 

case  farther,  I   find  that  ^'it  was  objected  that  there  was  no 
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Rbo.        evidence  of  the  defendant  having  betted  with  persons  resorting 
Bbow        ^  *'^®  house.     I  directed  the  jury  that  it  was  not  necessary  for  a 

'      conviction^  under  the  first  count  of  this   indictment,    that   the 

1894.        defendant's   house   should   have  been  used   for  the  purpose  of 

^  ~T"  __    betting  with  persons  who  physically  came  to  the  house  :''  If  the 

B^ing—     direction   had   stopped  there,   the    direction   would  have  been 

Keeping  pre-  perfectly  sound,  because  the  fact  that  the  house  had  been  kept 

m»ies  for     open  for  the  purpose  of  betting  with  persons  resorting  thereto 

th&reto^eU  ^^g^^  ^^  proved  in  many  other  ways  than  by  evidence  of  persons 

by  letter  or    physically  resorting  thereto,  as  I  have  pointed  out.     But  that 

telegram^-    was  not  the  view  which  was  left  to  the  jury,  because  the  learned 

V^Hous    recorder  went  on  to  say,  ''  but  that  if  the  house  was  used  by  the 

Indictmentt   defendant  as  an  office  to  which  any  persons  who  wished  to  bet 

Acta  — Indict' yfith.  him  were  to  send  their  communications,  and  if  persons 

jp^^f^     were  in  the  habit  of  sending  letters  and  telegrams  to  him  there 

charged      directing  him  to  make  bets  with  them,  such  persons  resorted  to 

eummariiy—  the  house  within  the  meaning  of  the  Act.''     I  am  still  on  the 

Beetaiemeni  flpg^j  count.     That,  therefore,  is  a  direction  to  the  jury  that  you 

case  reeerved  ^^7  P^'^v©  that  a  place  has  been  kept  open  for  the  purpose  of 

—Point  not  betting  with  persons   resorting  thereto   by  proof  merely   that 

raised  by  case,  persons  who  desired  to  bet  with  the  defendant  sent  letters  to 

him  at  such  place.     It  therefore  follows,  if  I  am  right  in  saying, 

as  I  think  I  clearly  am,  that  the  jury  were  not  asked  to  give 

their  verdict  on  this  count  upon  any  other  evidence  than  that 

referred  to  in  the  direction  of  the  learned  recorder,  that  if  that 

direction  was  right  the  conviction  on  the  first  count  ought  to 

stand,  while  if  it  was  wrong  it  ought  not  to  stand.     Now,  is 

that  direction  right.     In  my  judgment  it  is  clearly  wrong.     The 

word  used  in  the  Act  is  "  resort,"  which  we  must  assume,  the 

Legislature  not  having  put  any  special  meaning  upon  the  word, 

was  intended  to  be  used  in  the  ordinary  and  usual  sense  of  ''  to 

go,"  ^'to  frequent,"  ''to  go  in  and  out."     I  put  a  case  in  the 

course   of   the   argument  which  illustrates   that   it  must  be  a 

physical  resorting.     I  put  the  case  of  a  man  in  Paris  writing  three 

letters  making  bets,  one  to  a  betting  house  in  Birmingham,  one  to 

a  house  in  London,  and  one  to  a  house  elsewhere  at  the  same 

time.     Gould  it  be  said  that  that  person  was  resorting  at  one  and 

the  same  time  to  each  of  those  places,  although  he  had  never 

and  might    never  in   the    course  of  his  life  set  foot  in  any  of 

them  ?     It  is  suggested  that  to  place  a  narrow  construction  on 

the  enactment  would  to  a  great  extent  defeat  the  object  of  the 

Act.     But,  even  if  that  would  be  the  effect,  we  ought  to  construe 

the  Act  as  we  think  it  ought  to  be  construed.     An  illustration  has 

been  put  of  persons  sending  messengers  to  places  to  make  bets  for 

them  instead  of  going  themselves;  and  I  should  be  sorry  to  have 

it  thought  that  I  am  of  opinion  that  that  would  not  be  within  the 

mischief  of  the  1st  section  of  the  Act.     The  second  portion  of 

the  section  deals  with  the  case  of  places  being  kept  open  for 

ready-money  betting,  and  I  should  be  sorry  to  think,  and  I  do 

not  think,  that  anything  I  have  said  in  any  way  renders  nugatory 
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tbe  provisions  of  the  Act.     Bat  it  is  to  be  borne  in  mind  that^        Rko- 
while  the  law  does  not  sanction  and  refuses  its  aid  to  the  carrying      ^^^^ 

ont  of  any  transactions  of  a  gambling  description,  the  law  has        

nowhere  made  all  betting  criminal,  but  merely  makes  it  criminal        1894 
where  it  is  carried  on  under  the  conditions  mentioned  in  the    ^  "T~  _ 
section.  The  result  is,  that  so  far  as  the  conviction  upon  the  first     Betting— 
oonnt  of  the  indictment  is  concerned  the  conviction  cannot  stand.  Keeping  pre- 
because  the  jury  were  directed  to  find  a  verdict  of  guilty  upon      ^lisesfor 
that  which  I  have  pointed  out  was  a  clear  misdirection  on  the  thereto  ^^%ett 
part  of  the  learned  recorder.     The  conviction  on  the  first  count    6y  utter  or 
of  the  indictment  must  therefore  be  quashed,  and  the  punishment    *«^«^^— 
and  fine  awarded  by  the  learned  recorder  in   respect  of  that     y^^^ 
conviction  must  necessarily  drop  with  the  count,  it  having  been   indictments 
quashed.      The  jury  having  found  separate  verdicts,  however,  Actz— indict- 
upon  the  first  and  second  counts,  as  they  were  very  properly    ^r^^!^t 
asked  to  do   by   the  learned  recorder,   and  there  having  been      charged 
ample  evidence  to  support  the  charge  contained  in  the  second  »ummari^— 
connt,  it  follows  that  the  conviction  upon  that  count  will  stand.   ^*n^^^* 
The  third  point  was,  that  there  was  no  power  on  the  part  of  the  eaee  reserved 
court  to  inflict  a  double  fine.     As  the  case  now  stands,  however,   —-Point  not 
that  question  does  not  arise,  the  fine  under  the  first  count  falling  ^°^^^^  ^v  ^'^^• 
with  the  quashing  of  the  count,  and  there  being  therefore  only 
one  fine  imposed.     I  have  already  said  that,  upon  that  question, 
much  may  be  said  when  the  time  comes  for  it  to  be  argued.     But 
it  is  not  necessary  to  consider  it  in  the  present  case.     The  result 
is,  that  the  conviction  on  the  first  count  of  the  indictment  must 
be  quashed,  while  the  conviction  on  the  second  count  will  stand. 
I  have  only  to  add,  that  my  learned  brother  Charles  concurs  with 
me  in  the  judgment  I  have  delivered. 

Hawkins,  J. — ^I  so  entirely  concur  in  everything  that  my  Lord 
has  said  in  his  judgment  in  this  case,  that  I  purpose  only  to  add 
a  few  observations.  Now,  the  statute  itself  is  somewhat  inartisti- 
cally  drawn.  The  first  paragraph  of  the  1st  section  makes  it  a 
common  nuisance  for  any  house  to  be  kept  open  or  used  for  the 
purpose  of  the  occupier  betting  with  persons  resorting  thereto, 
the  last  paragraph  of  the  section  enacting  that  ^' every  house, 
office,  room,  or  other  place  opened,  kept,  or  used  for  the  pur- 
poses aforesaid,  or  any  of  them,  is  hereby  declared  to  be  a 
common  nuisance  and  contrary  to  law.  In  my  judgment  an 
indictment  might  have  been  framed  upon  that,  by  a  count 
simply  alleging  that  the  defendant  had  kept  a  house  and  used 
a  house  within  the  meaning  of  that  section  so  as  to  amount 
to  a  common  nuisance;  and  in  support  of  that  indictment  it 
would  have  been  competent  for  the  prosecution  to  have  offered 
all  the  evidence  that  has  been  offered  in  support  of  the  present 
indictment.  The  first  count  of  the  present  indictment,  however, 
alleges  that  the  defendant  was  the  occupier  of  a  house  and  rooms 
in  the  said  house,  to  wit,  a  house  numbered  15,  Queen-street, 
in  the  borough  of  Plymouth,  and  that  he,  being  such  occupier 
on  the  24th  day  of  February,  1894,  and  on  divers  other  days  and 
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Rbo-        times  between  that  day  and  the  taking  of  the  inqaiaition,  unlaw- 
Brown       f  ^lly  ^^^  open  and  use  the  said  rooms  for  the  purpose  of  betting 

'      with  persons  resorting  thereto.     That  is  the  subject  of  the  first 

1894.        county  and  that  is  alleged   to   have   been    done   to   the   great 
^  "T~        damasre   and    common   nuisance   of    all  the   lieffe    subiects   of 
Betting—    OUT    Lady    the   Queen.      The   second    count    alleges   that   the 
Keeping  pre-  house   was   kept    open  and   used   for   the    purpose    of    money 
^^'^^M     being  received  by  and  on  behalf  of  the  defendant  as  and   for 
thereto^-^ets  ^^^  consideration  for  an  undertaking,  promise,  and  agreement  to 
by  letter  or    pay  thereafter  moneys  on   the  contingency  of  and  relating  to 
teiegramr—    horse  races.     Now,  those  two  counts  together  to  my  mind  make 
Velatiom     ^^^  ^^^  ofFence,  that  is,  assuming  that  those  things  alleged  to 
Indiciments   have  been  done  were  done  upon  the  same  day.     For  it  seems  to 
Acta—hidict-  j^^q  tjjat  to  fine  a  man  upon  the  first  count  and  also  upon  the 
offffMe/not    second  was  an  improper  thing  to  do,  because  there  was  but  one 
charged      offeuce ;  and  it  cannot  be  said,  I  think,  that  it  was  ever  intended 
gummarily—  by  the  Legislature  that  for  every  single  act  which  was  done, 
^oi^Qr^wn     whether  in  keeping  the  house  open  for  betting  with   persons 
crwe  reserved  resorting  thereto,  or  for  receiving  money  on  the  contingency  of 
—Point  not  horse  races,  there  should  be  a  separate  offence.     The  language 
raxsed  by  case,  ^f  ^j^^  gtatute  secms  to  me  to  show  that  a  house  kept  open  for 
any    of  the  purposes    mentioned   in   the   section   is  a  common 
nuisance.     I  am  therefore  inclined  to  think  that  two  fines  could 
not  have  been  inflicted,  it  being  admitted  that  those  two  alleged 
offences  were  committed  upon  one  day.     In  order  to  avoid  an 
indictment  being  drawn  in  this  form  again,  I  would  point  out 
that  it  does  seem  to  me  to  be  a  little  irregular  to  join  two  offences 
in  the  same  count  as  I  see  has  been  done  here ;  for  instance,  to 
allege  that  an  ofi'ence  was  committed  on  the  15th  and  also  on  the 
18th.     Now,  with  regard  to  the  first  count,  I  have  come  to  the 
conclusion,  after  a  great  deal  of  consideration,  that  the  direction 
of  the  learned  recorder  to  the  jury  upon  that  count  was  wrong. 
He  says  in  the  case  :  ^'  I  directed  the  jury  that  it  was  not  neces- 
sary for  a  conviction  under  the  first  count  of  the  indictment  that 
the  defendant's  house  should  have  been  used  for  the  purpose  of 
betting  with  persons  who  physically  came  to  the  house;  but  that, 
if  persons  were  in  the  habit  of  sending  letters  and  telegrams 
directing  him  to  make  bets  with  them,  such  persons  resorted  to 
the  house  within  the  meaning  of  the  Act,  and  they  might  find 
the  defendant  guilty  of  using  the  house  for  betting  with  persons 
resorting  thereto/'     Confining  that  to  the  first  count  I  think  the 
direction  was  wrong.      I  think  that  the  word  ^'resorting'' — 
although  I  confess  I  was  a  little  struck  with  the  argument  of  Mr. 
Poland,  and   for  a  moment  thought   that  it   was  just   barely 
possible  that  the  word  might  be  satisfied  by  persons  having 
recourse  to  that  house — cannot  be  satisfied  except  by  persons 
having  physical  resort  to  the  house.    I  think^  therefore,  that  upon 
the  first  count  judgment  ought  to  be  given  for  the  defendant  on 
the  ground  that  the  learned  recorder  was  wrong  in  telling  the 
jury  that  it  was  not  necessary  that  the  house  should  have  been 
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used  for  betting  with  persoDS  who  physically  came  to  it,  and  that         Rk. 
they  conld  convict  on  the  first  count  if  persons  were  in  the  habit      ^  ^' 

of  sending  letters  and  telegrams,  directing  the  defendant  to  make        ' 

bets  with  them.     So  mach  for  the  first  count.     I  now  come  to        1894. 
the  second  county  and  that  and  the  third  and  fourth  counts  seem        — :"  ^ 
to  me  merely  to  be  ringing  the  changes  upon  the  evidence  which    Betting^ 
was  before  the  magistrates  when  the  charge  was  made.     It  is  Keeping  pre- 
said  that  those  counts  are  bad  because  they  allege  offences  other     *»**«*  /^ 
than  that  with  which  the  defendant  was  charged  when  before  the  thereio^^eu 
magistrates.    Now,  upon  the  face  of  it,  the  indictment  is  perfectly    by  letter  or 
good,  and  no  objection  is  made  to  it  before  us,  the  question    teiegramr— 
raised  being  whether  any  of  these  counts  were  legally  joined     y^^^^ 
because  it  is  said  they  could  not  by  law  be  joined,  or  rather  under   indictmente 
the  Vexatious  Indictments  Act  should  not  have  been  joined.     It  Acts— Indict- 
seems  to  me  we  must  treat  this  as  if  it  were  originally  an  indict-      m^ntfor 
able  offence.     And  the  1st  section  of  the  Vexatious  Indictments      charged 
Act  of  1867  deals  with  the  matter  and  makes  it  very  clear,  for  it  eummarH/y-' 
says  that  the  provisions  of  the  Ist  section  of  22  &  23  Vict.  c.  17,  ^J^^wl^* 
shall  not  extend  to  prevent  the  presentment  to  or  finding  by  a  case  ri^ned 
grand  jury  of  any  bill  of  indictment  containing  a  count  or  counts   —Point  not 
for  any  of  the  offences  mentioned  in  the  Act,  if  such  count  or  *•»*»«<*  ^  «»«»• 
counts  be  such  as  may  be  lawfully  joined  with  the  rest  of  such 
bill,  and  if  the  same  count  or  counts  be  founded  (in  the  opinion 
of  the  court  in  or  before  which  the  same  bill  of  indictment  be 
preferred)  upon  the  facts  or  evidence  disclosed  in  any  examina- 
tions or  depositions  taken  before  a  justice  of  the  peace  in  the 
presence  of  the  person  accused,  or  proposed  to  be  accused,  by 
such  bill  of  indictment.     Now,  of  course,  it  being  an  indictable 
offence — and  the  moment  the  defendant  claims  to  be  tried  by  a 
jury  it  becomes  an  indictable  offence  to  all  intent  and  purposes — it 
seems  to  me  that  the  offences  charged  come  within  the  Vexatious 
Indictments  Acts  without  doubt.     There  does  not  appear  to  have 
been  any  mention  of  the  Act  before  the  learned  recorder,  but 
assuming  that  objection  had  been  raised,  the  statute  30  &  81 
Vict.  c.  35  would  have  given  full  and  ample  authority  to  the 
Court  to  add  counts,  if  in  the  opinion  of  the  recorder  there  was 
evidence   before  the   magistrates  to  justify  such  counts   being 
added.      Here,  upon  the  statement   of    the  case,   the   learned 
recorder  has  stated  that  he  did  find,  as  a  matter  of  fact,  that  the 
evidence  was  sufficient  to  authorise  those  counts,  and  he  having 
found  that,  and  it  being  a  matter  for  him  in  his  discretion,  we 
cannot  interfere  with  it.    Therefore  that  objection  fails.    Having 
come  to  the  conclusion,  however,  that  the  first  couut  fails  by 
reason  of  the  misdirection  of  the  learned  recorder,  that  must  be 
set  aside,   and   the  second  count   seems  to  me  in   itself  to  be 
unobjectionable.      I   therefore  agree    with   my   Lord   that   the 
conviction  upon  the  first  count  must  be  quashed,  while  the  con- 
viction on  the  second  count  must  be  affirmed. 

Wright,  J. — I  agree  with  the  judgment  of  my  Lord.     I  confess 
I  do  not  share  in  the  opinion  that  has  been  expressed  by  my 
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brother  Hawkius  that  there  coald  not  be  two  offences  on  the  same 
day ;  becaase^  in  my  opinion^  the  Act  makes  the  acts  mentioned  in 
the  first  and  second  portions  of  sect.  1  two  separate  and  distinct 
offences. 

Collins^  J. — I  agree  with  my  Lord.     I  express  no  opinion  on 
the  other  point 

Bbuce,  J. — ^I  agree  with  my  Lord. 

Conviction  on  the  first  count  quashedj  and  conviction  on  the 
second  count  affirmed. 

Solicitors  for  the  prosecution^  Chv/rch,  Bendall,  and  Todd,  for 
Trehane,  of  Plymouth. 

Solicitors  for  the  defendant^  Law  and    Worssam,  for  Bond, 
Pearce,  and  BicJcle,  of  Plymouth. 


QUEEN'S  BENCH  DIVISION. 

Tuesday y  Jan,  29^  1895. 

(Before  Wills  and  Weight,  JJ.) 

Bbg.  v.  Hugginb  and  another  (Justices  of  Gravesend) ;  Ex  parte 

Clancy,  (a) 

Justice  of  the  peace — Interest  disqualifying — Bias — Justice 
belonging  to  privileged  class  for  whose  benefit  proceedings  are 
taken — Merchant  Shipping  Act,  1854  (17  I*  18  Vict.  c.  104), 
s.  861. 

C,  a/n  unlicensed  pilot,  was  convicted  by  a  Cov/rt  of  summary 
jurisdiction  under  sect.  361  of  the  Merchant  Shipping  Act,  1854, 
of  having  continued  in  charge  of  a  ship  after  a  qualified  pilot 
had  offered  to  take  charge  of  her,  M.,  one  of  the  six  justices 
who  sat  to  hear  and  determine  the  case,  was  a  duly  qualified 
pilot  and  licensed  for  the  same  pilotage  district,  but  Jor  more 
than  forty  years  he  had  been  a  "  choice  "  pilot,  that  is,  a  pilot 
choseih  and  engaged  beforehand  by  shipowners,  and  for  the  last 
nineteen  years  he  had  been,  and  was  at  the  date  of  the  conviction^ 
in  the  service  of  a  large  steamship  company,  who  were  entitled 
to  his  exclusive  services,  and  who  never  employed  unlicensed 
pilots : 

(a)  Reported  by  W.  W.  OsB,  Eeq.,  Banriater-*t-Law. 
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Held,  that,  as  M.  belonged  to  a  small  class  of  privileged  persons        Rbo. 

for  whose  protection  the  proceedings  were  taken,  there  was  such  ^y^^J'^g  ^^^ 

a  reasonahle  apprehension  of  bias  as  to  disqualify  him  from     amothsb 

sitting,  and  that  therefore  the  conviction  was  bad,  (Juotices  of 

Gbatbsbnd}; 

RULE  calling  on  Henry  Haggins  and  another,  jaatices  of  the      clawot. 
peace  for  the  borough  of  Gravesend,  and  William  Larkins,         

to  show  cause  why  a  writ  of  certiorari  should  not  issue  for  the        ^^^ 
removal  of  a  conviction  of  Thomas  James  Clancy,  for  assuming    juttiee$  of 
and  continuing  in  the  charge  of  a  ship  as  an  unqualified  pilot    the  peace— 
after  a  qualified  pilot  (the  said  William  Larkins)  had  offered  to  ^*^^|^. 
take  charge  of  her,  and  why  the  conviction  should  not  be  quashed  tifyn/or  Uae 
on  the  ground  that  Thomas  Martin  had  an  interest  in  the  subject-  —Member  of 
matter  of  the  conviction.  ilTb^^ted 

At  a  court  of  petty  sessions  held  on  the  10th  day  of  October,  *^  ^  ^JIJ^SU- 
1894,  in  and  for  the  borough  of  Gravesend,  Thomas  James  inga. 
Clancy  was  summoned  by  William  Larkins,  for  that  he  on  the 
river  Thames,  then  being  an  unqualified  pilot,  did  unlawfully 
assume  and  continue  in  charge  of  a  certain  ship  after  the  said 
William  Larkins,  a  duly  qualified  pilot,  had  to  his  knowledge 
offered  to  take  charge  of  her. 

Six  justices  sat  to  hear  and  determine  the  case,  and  Clancy 
was  convicted.  After  his  conviction  it  came  to  his  knowledge 
that  one  of  the  justices — Mr.  Thomas  Martin,  who  resided  at 
Gravesend — ^was  a  pilot  duly  licensed  by  the  Trinity  House  to 
take  ships  down  the  Thames  to  Gravesend,  and  also  from 
Gravesend  to  the  sea,  and  that  at  the  time  of  the  hearing  and 
determination  of  the  said  summons  against  him,  Mr.  Martin  was 
a  duly  qualified  pilot,  actively  engaged  as  a  pilot  at  Gravesend 
and  in  the  London  pilotage  district. 

The  present  rule  for  a  certiorari  was  then  obtained  at  the 
instance  of  Mr.  Clancy,  upon  the  grounds  that  Mr.  Martin,  being 
a  licensed  pilot,  was  in  competition  with  unlicensed  pilots,  and 
therefore  had  a  pecuniary  interest  in  the  result  of  the  conviction 
and  a  substantial  bias  against  the  accused,  and  so  was  disqualified 
from  sitting  to  hear  and  determine  the  case. 

In  an  affidavit  filed  by  Mr.  Martin,  he  said  that  he  never  had, 
and  has  not  now  any  interest  whatever  in  the  conviction  of 
Clancy ;  that  although  he  is  a  duly  licensed  Trinity  House  pilot, 
he  does  not  in  any  way  compete  with  Clancy,  or  any  other 
unlicensed  pilot;  that  the  only  licensed  pilots  who  in  uny  way 
compete  with  Clancy  are  those  licensed  pilots  who  take  "  turns  '^ 
at  a  pilot  station,  and  that  he  does  not  and  never  has  taken  any 
part  in  the  ''turn"  system;  that  for  forty-three  years  he  has 
been  a  licensed  '^ choice"  pilot  (that  is,  a  pilot  chosen  and 
regularly  engaged  beforehand  by  ship  owners  to  pilot  their 
ships) ;  that  for  nineteen  years  last  past  he  has  acted  as  a 
"  choice  *'  pilot  for  the  Peninsular  and  Oriental  Steam  Navigation 
Company  only ;  that  for  five  years  last  past  he  has  acted  as  pilot 
on  the  outward  voyages  only  of  the  ships  of  the  said  company ; 
that  he  goes  on  board  the  said  ships  at  Gravesend  on  the  days 
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Rbq.  appointed  for  sailings  and  his  licence  entitles  him  to  pilot  the 

^'  said  ships  as  far  as  the  Isle  of  Wight ;  that  the  ships  of  the  said 

ANOTHBB  company  never  employ  unlicensed  pilots^  but  employ '' choice'' 

(JD8T1GB8  OF  licoused  pilots  only,  and  that  Mr.  Clancy  could  not  therefore 

GsATB8Bin>) ;  compete  with  him  in  his  employment  as  pilot  of  the  ships  of  the 

(hJsQY.  company;    that  under  the  terms  of  his  engagement   mth  the 

company^  the  company  are  exclusively  entitled  to  his  services  as 

^^^  pilot,  and  that  he  is  not  entitled  to  offer  his  services  as  pilot  to 

Justices  of  *^y  other  employer  so  long  as  his  engagement  continues,  and 

the  peace—  that  therefore  he  cannot  compete  with  Mr.  Clancy  in  acting  as 

Jj^^T'  pilot  of  ships  other  than  those  of  the  company ;  that  in  becoming 

twn  jSr  W<M  V^^^Y  ^^  *^®  s^^^  conviction  he  was  not  in  any  way  influenced  by 

-—Member  of  favour  or  prejudice  for  or  against  the  accused  or  the  class  of 

priifileged  pilots  of  which  he  is  one,  but  acted  solely  on  the  evidence  before 

X^^^  ^J^'  »°^  '^^  **»«  i"^'^'  ^^--^  "^i°^ou8  in  convicting  Mr. 
ings,         Clancy. 

The  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104), 

provides : 

Sect  360.  A  qualified  pilot  may  supersede  an  unqualified  pilot,  but  it  shall  be 
lawful  for  the  master  to  pay  to  such  unqualified  pilot  a  proportionate  sum  for  his 
services,  and  to  deduct  the  same  from  the  charge  of  the  qualified  pilot. 

Sect.  361.  An  unqualified  pilot  assuming  or  continuing  in  the  charge  of  any  ship 
after  a  qualified  pilot  has  offered  to  take  charge  of  her,  or  using  a  licence  which  he  is 
not  entitled  to  use  for  the  purpose  of  making  himself  appear  to  be  a  qualified  pilot, 
shall  for  each  offence  incur  a  penalty  not  exceeding  fifty  pounds. 

Sect.  362.  An  unqualified  pilot  may,  within  any  pilotage  district,  without  subjecting 
himself  or  his  employer  to  any  penalty,  take  charge  of  a  ship  as  pilot  under  the 
following  circumstances  ;  that  is  to  say,  when  no  qualified  pilot  has  offered  to  take 
charge  of  such  ship,  or  made  a  signal  for  that  purpose,  &c. 

Poland,  Q.C.  and  R.  D.  Muir  for  Larkins^  showed  cause. — Mr. 
Clancy  was  an  uulicensed  pilots  and  as  he  had  continued  in 
charge  of  the  ship  after  the  prosecutor  in  the  action^  a  qualified 
pilots  had  oifered  to  take  charge  of  her^  he  had  undoubtedly 
committed  an  offence  under  sect.  361.  It  is  said  here  that  Mr. 
Martin,  being  a  quaUfied  pilot,  was  in  competition  with  the  class 
of  unlicensed  pilots,  and  therefore  with  Claucy,  and  that  he  was 
in  consequence  disqualified  from  sitting  as  having  an  interest  in 
the  result.  There  are  three  classes  of  cases  where  a  person  has 
been  held  disqualified  from  acting  as  a  judge,  namely,  where  he 
acts  as  prosecutor  and  judge ;  where  he  has  a  pecuniary  interest 
in  the  result  of  the  proceedings ;  and  where  he  has  such  a  sub- 
stantial bias  as  would  prevent  him  from  acting  as  an  impartial 
judge.  A  person  then,  to  be  free  from  disqualification,  must  not 
act  as  prosecutor  and  judge^  must  have  no  pecuniary  interest  in 
the  result^  and  must  have  no  substantial  bias  :  {Beg.  v.  Handsley 
and  others,  8  Q.  B.  Div.  383.)  [Wright,  J. — Actual  bias  is 
not  necessary.]  There  must  be  a  substantial  bias;  the  mere 
possibility  of  bias  will  not  be  sufficient  to  disqualify :  {Reg. 
V.  Myers  and  others,  34  L.  T.  Rep.  247;  1  Q.  B.  Div.  173.) 
[Wills,  J. — This  person  had  a  legal  right  to  go  and  compete 
with  the  accused  if  he  chose,  and  had  he  not  therefore  an  interest 
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in  the  result  f  ]     The  sabstanoe  ia  that  he  had  not  the  smallest        Rao. 
personal  interest  of  any  kind  in  the  matter.     He  says  he  is  in  ^^jg^^g  j^^^ 
the  permanent  and  sole  employment  of  this  company^  and  there-      anotbxr 
fore  he  could  have  no  interest  as  a  competitor  with  Clancy.     The  (Jnarion  of 
cases  on  the  point  are  collected  in  Beg.  v.  Handsley  {ubi  sv^p.),     j^^^^^' 
and  the  present  case  does  not  fall  within  the  rule  laid  down  in      oJI^, 

that  case.     In  the  case  of  Reg.  v.  Allen  and  others  (33  L.  J.  98,        

M.G.)^  the  point  was  considered  as  to  disqaalification  by  reason        ^^^^- 
of  justices  having  a  direct  interest  in  the  matter,  and  the  case  of    justices  of 
JEx  parte  Pettitmangin,  referred  to  in  a  note  to  that  case  (at  p.  99),   the  peace — 
is  in  favour  of  our  contention,  as  there  the  Court  refused  a  rule   ^^^f7" 
for  a  certiorari  to  qaash  a  conviction  by  two  justices,  one  of   ^^^*^i^ 
whom  was  a  member  of  a  watch  committee  which  had  given  —  Members  of 
instructions  for  the  prosecution.     So  the  judgments  of  Cotton    privileged 
and  Bowen,  L. JJ.,  in  the  case  of  Leeson  v.  The  General  Council  '^^^^^^ 
of  Medical  Education  and  Registration  (61  L.  T.  Rep.  849 ;  43        ing^, 
Gh.  Div.  366),  showed  that  there  was  no  disqualification  here. 
There  are  numeroas  cases,  such  as  prosecutions  for  cruelty  to 
animals,  where  the  justices  may  be  interested  in  the  result,  and 
yet  no  disqualification.     It  is  not  enough  merely  to  connect  the 
justices  with  the  prosecution  in  some  form  or  other ;  and  this  is 

?uite  consistent  with  the  decision  in  Reg.  v.  The  London  County 
huncil;  Ex  parte  Akkersdyk  [66  L.  T.  Rep.  168;  (1892)  1  Q.B. 
190.]  There  is  no  case  exactly  like  the  present,  and  if  this  con- 
viction were  quashed  the  decision  would  go  beyond  any  case  yet 
decided.  CUuicy  was  no  more  a  competitor  than  a  pilot  acting 
for  any  other  port,  and  even  if  Martin's  engagement  with  the 
Peninsular  and  Oriental  Company  were  terminated,  Clancy  could 
not  compete  with  him  in  his  employment  as  pilot,  and  there- 
fore Martin  could  have  no  pecuniary  interest  whatever  in  the 
resnlt. 

R.  W.  Bumie  in  support  of  the  rule  relied  upon  both  grounds 
of  the  rule,  and  submitted  that  Mr.  Martin  was  disqualified 
both  on  the  ground  of  pecuniary  interest,  and  on  the  ground 
of  bias.  He  had  a  pecuniary  interest  in  the  result  of  this  par- 
ticular conviction,  i.e.,  in  the  subject-matter  of  the  conviction. 
[Weight,  J. — There  was  no  pecuniary  interest.]  He  had  a 
pecuniary  interest  to  this  extent  that,  at  any  moment  he  might 
become  a  pilot  competing  with  unqualified  pilots,  and  the  cases 
showed  that  the  very  slightest  pecuniary  interest,  however  small, 
is  sn£Bicientto  disqualify.  On  the  second  ground  of  the  rule,  he 
submitted  that  there  was  a  likelihood  of  real,  substantial  bias, 
although  no  bias  might  in  fact  have  existed,  inasmuch  as  the 

aaalified  pilots  at  Oravesend  were  a  small  class,  and  by  the  rules  of 
lie  Trinity  House,  if  a  person  has  not  offered  his  services  before  a 
certain  age  he  cannot  become  a  qualified  pilot,  although  he  may 
continne  to  act  after  that  age  if  he  be  already  qualified.  The  class 
is  therefore  limited,  and  selected  not  by  open  competition,  but  in 
that  limited  way.  It  is  not  illegal  to  be  an  unqualified  pilot,  and 
in  tact  in  certain  cases  the  section  under  which  Clancy  was  con- 
VOL.  xvni.  H 
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Bbo.        victed  (sect.  361)  allows  an  unqualified  pilot  to  take  charge  of  a 

V.  compulsory  sfaip^  and  as  a  fact  an  unqualified  pilot  is  preferred 

ANOTHBR     ^7  masters  of  ships^  and  consequently  the  qualified  pilot  comes 

(JusncBs  OF  into  direct  competition  with  the  unqualified  pilot.     He   would 

Gbayssend)  ;  cQme  into  the  keenest  competition   with   that   class   to    which 

Q,^Qf,      Clancy   belongs,    namely^    unqualified   pilots.     Apart   from    the 

question  of  pecuniary  interest^  he  submitted  that  this  is  a  case  where 

1895.  ^e  have  on  the  one  hand  an  unqualified  pilot  legally  entitled  to 
Justices  of  ^^^®  charge  of  ships^  and  on  the  other  hand  the  limited  class  of 
thepeace^  qualified  pilots  to  which  Mr.  Martin  belongs^  and  it  is  therefore 
Interest—  a  clear  case  of  a  real  probability  of  bias. 
^ionMhias  ^iLLS,  J. — This  is  a  cttse  of  some  difliculty,  because,  as  in  all 
—  Members  of  such  cascs,  it  is  difficult  to  keep  separate  the  different  questions 
privileged  of  interest,  bias,  and  the  risk  of  bias.  Undoubtedly  in  some  of 
^^'  ^^^^j^the  decisions  on  this  subject  there  has  been  confusion  in  the 
ings,  terms  used  in  cases  where  the  disqualification  is  pecuniary 
interest,  and  in  cases  where  the  disqualification  is  bias.  Again, 
there  are  other  cases  where  the  objection  was  not  so  much  on  the 
ground  of  bias,  as  on  the  ground  that  the  same  person  cannot  act 
as  prosecutor  and  judge.  There  have  been  other  cases  in  which 
the  tribunal  giving  the  decision  was  not  properly  speaking  a 
judicial  body,  but  was  acting  in  such  a  way  that,  although  it  was 
not  a  judicial  body,  its  proceedingrs  were  contrary  to  natural 
justice,  and  upon  that  ground  the  decision  was  not  allowed  to 
stand.  In  each  one  of  these  qualifying  circumstances  the  con- 
siderations are  not  identical,  and  unless  this  is  clearly  kept  in 
mind  we  may  be  led  astray  by  expressions  perfectly  right  with 
regard  to  certain  states  of  facts,  but  incorrect  with  regard  to 
such  a  case  as  this.  Now  in  this  case  the  facts  which  seem  to  be 
important  are  those  relating  to  the  question  of  bias,  because  the 
point  as  to  pecuniary  iuterest  is  out  of  the  question.  The  point, 
then,  we  have  to  decide  is  whether  there  was  bias,  that  is,  actual 
bias,  or  a  reasonable  risk  of  bias — such  a  reasonable  apprehen- 
sion of  bias  as  a  man  might  justly  entertain  ;  and  we  have  also 
to  consider  what  the  result  would  be  in  the  future  if  similar  things 
were  allowed  to  be  done  in  similar  circumstances.  I.  do  not 
myself  for  a  moment  attribute  to  Mr.  Martin  that  he  was  subject 
to  actual  bias.  There  are  no  faot>s  stated  in  the  affidavits  upon 
which  we  could  come  to  that  conclusion.  But  at  the  same  time 
he  does  belong  to  a  small  class  of  privileged  persons  for  whose 
protection  against  unlicensed  pilots  these  proceedings  were  taken. 
That  seems  to  me  to  be  the  important  point  here>  namely,  that 
Mr.  Martin  belongs  to  a  small  class  of  privileged  persons  whose 
privileges  were  being  interfered  with  by  Clancy.  I  cannot  help 
thinking  that  under  such  circumstances  the  result  is  not  satisfac- 
tory, and  in  the  interests  of  the  administration  of  jostioe  this  con- 
viction ought  not  to  be  allowed  to  stand.  It  is  most  important  in 
the  administration  of  justice  by  magistrates^  who  now  have  so 
many  jurisdictions  to  exercise,  that  such  administration  should 
be  free  not  only  from  any  interference  by  motives  which  ought 
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not  to  influence  jodicial  tribunals^  bat  also  from  any  appearance         ^k. 
of  conduct  which  might  give  reasonable  apprehension  of  such  ^jy^^j^'g  ^^j^ 
motives.      If  sach   reasonable  apprehension  became   general   it      aitotbeb 
might  seriously  interfere  with  the  administration  of  justice^  and  (Jubtiobs  of 
impair  the  confidence  which  the  public  ought  to  have  in  such  ^^^^^^^* 
administration.     Suppose^  as  has  been  very  properly  put  by  my      Ouinot. 

brother  Wright  during  the  argument^  that  all  the  justices  had         

been  licensed  pilots^  or  that  all  had  been  unlicensed  pilots^  could        ^^^' 
anyone  say  that  it  would  have  been  a  proper  tribunal  to  try  such     justices  of 
a  case  as  this.     There  can  be  only  one  answer  to  that  question,    the  peace — 
and  the  same  principle  applies  here  where  one  only  of  the  justices  j£f^?-*i7 
was  a  licensed  pilot.     Without  attributing  to  Mr.  Martin  any-   tim^^hiae 
thing  approaching  to  misconduct^  or  anything  more  than  a  mistake  —Member  of 
which  was  natural  under  the  circumstances^  as  no  objection  was   j^*^?*^^*-^ 
made  to  him,  I  think  there  is  enough  in  this  case  to  justify  us  in  '^  j,^  pj^d- 
saying  that  the  constitution  of  the  bench  was  not  such  as  it        inga. 
ought  to  have  been,  and  the  key-note  of  my  judgment  therefore 
is  that  this  gentleman  belonged  to  a  small  class  for  whose  benefit 
these  proceedings  were  taken. 

Wright,  J. — I  am  of  the  same  opinion,  and  for  the  same 
reasons.  Mr.  Poland  has  referred  to  cases  where  this  Court  has 
been  asked  to  interfere  on  somewhat  similar  grounds  with  the 
proceedings  of  administrative  bodies — not  courts  of  justice,  but 
administrative  bodies  such  as  the  county  council,  or  the  College 
of  Physicians.  But  there  is  a  real  difference  between  the  two 
cases.  We  ought  to  be  very  slow  indeed  to  interfere  with  those 
outside  bodies,  unless  something  really  wrong  has  been  done ; 
but  not  so  with  regard  to  inferior  Courts.  With  regard  to  them 
we  ought  to  act  on  slighter  grounds  than  in  the  case  of  adminis- 
trative bodies. 

Rule  absolute. 

Solicitor  for  applicant,  E.  H.  Bedford. 

Solicitors  for  Larkins,  Sismey  and  Sismey,  for  Tolhurst,  Lovell, 
and  Clinch,  Gravesend. 
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QUEEN'S  BENCH  DIVISION. 

Thv/raday,  Jan.  81,  1895. 

(Before  Wills  and  Wbioht,  JJ.) 

Grant  v.  Thompson,  (a) 

"  Maintenance  " — Criminal  proceedings — Maintenance  of  criminal 
suits — Legality  of — Indemnity  for  costs — Bight  of  auction  on 
indemnity. 

The  doctrine  of  maintenance  is  confined  to  civil  actions,  and  does 
not  apply  to  criminal  proceedings y  the  ''  maintaining  ''  of  which 
is  therefore  not  illegal;  and  accordingly,  where  a  person  gives  a 
guarantee  whereby  he  agrees  to  indemnify  a  solicitor  in  respect 
of  the  costs  of  criminal  proceedings  to  be  undertaken  against 
another  person,  and  such  proceedings  are  taken  and  costs 
incurred,  the  solicitor  can  maintain  an  action  on  such  guarantee, 
and  the  person  sued  thereon  cannot  set  up  as  a  defence  that  the 
agreement  was  void  as  being  tainted  with  the  illegality  of 
maintenance. 

APPEAL  by  the  defendant  from  a  judgment  of  his  Honour 
Judge  Lnmley  Smith,  Q.G.^  sitting  at  Westminster  County 
Court  (reported  98  L.  T.  Rep.  65). 

The  facts  as  stated  in  the  judgment  of  the  learned  judge  were 
as  follows : 

The  plaintifF,  a  solicitor,  sought  to  recover  from  the  defendant 
a  sum  of  20Z.  for  work  done  as  solicitor  for  Madame  Holdemer 
under  the  following  guarantee. 

24,  Bride-lane,  London,  E.G.,  11th  Ang.  1892. — ^Dear  Sir, — In  consideration  of 
your  taking  up  the  proceedings  against  Nassib  A.  Shibley  on  behalf  of  Madame 
Holdemer,  I  hereby  undertake  and  agree  to  indemnify  yon  to  the  extent  of  20^ 
towards  the  costs  of  such  proceedings,  it  being  understood  that  you  are  not  to  call 
upon  me  to  pay  you  that  sum  for  a  period  of  twelve  months  from  this  date. — Yours 
faithfully,  T.  Gibbon  Thompson.— O.  R.  Grant,  Esq.,  Solicitor. 

The  facts  were  as  follows  :  The  defendant  had  been  in  the 
employment  of  Shibley^  and  sued  him  for  damages  for  wrongful 
dismissal^  but  failed.  Shibley  retaliated  by  charging  the  defen- 
dant with  theftj  but  failed.  The  plaintiff  acted  as  solicitor  for 
the  defendant  in  both  proceedings.  The  plaintiff  then  stated  to 
the  defendant  that  Shibley  had  hired  furniture  of  one  Bustani^ 
and  had  dealt  with  the  furniture  in  such  a  way  as  to  bring  him- 
self within  the  criminal  law^  and  that  Bnstani  oould  prosecute 

(a)  Reported  by  W.  W.  Obb,  Esq.,  Barrister-at-Law. 
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him.      The  plaintiff  accordingly  assisted  the  defendant  to  open       GBAnt 
commnnioations  with  Bustani.      Bdstani  and  Madame  Holderner    ^     ^• 

(who  was  stated  to  be  the  wife  of  Bastani^  and  whose  property        

the  goods  tarned  out  to   be)  consented  to  a  proseoation  being       1895. 
commenced  by  the  plaintiff  in  the  name  of  Madame  Holderner.        .~~ — 
Shibley  was  charged^  and,  after  being  remanded  in  custody,  was   ^criminal 
committed  for  trial   at  the    Middlesex   Quarter   Sessions,   tor  proewdinga— 
larceny  as  a  bailee,  under  24  &  25  Vict.  o.  96,  s.  8.      After  the  if^^^winUyfor 
commencement  of  the  proceedings,  the  plaintiff  obtained  from     ^aiUy 
the  defendant    the  guarantee   now  in  question.      Shibley  was 
acquitted ;  Bustani  and  Madame  Holderner  disappeared  without 
paying  any  part  of  the  plaintiff^s  bill  of  costs,  amounting  to  over 
722.,  and  after  some  delay  the  plaintiff  brought  the  present  action 
against  the  defendant. 

The  learned  judge  drew  the  inferences  of  fact  from  the 
evidence  that  the  defendant  did  not  act  from  charitable  motives 
towards  Madame  Holderner,  and  that  there  was  no  privity  of 
estate,  kinship,  or  relationship  of  master  and  servant,  or  other- 
wise between  the  plaintiff  and  Madame  Holderner,  of  the 
nature  to  justify  maintenance,  as  explained  in  Harris  v.  Briscoe 
(55  L.  T.  Rep.  14;  17  Q.  B.  Div.  504)  and  other  cases,  and  that 
the  plaintiff  knew  all  this. 

Before  the  learned  judge  it  was  objected  on  the  part  of  the 
defendant  that  the  agreement  was  void  as  tainted  with  the 
illegality  of  maintenance.  The  plaintiff  replied  that  the  main- 
tenance of  criminal  suits  is  legal ;  and  secondly,  that  even  if  such 
maintenance  is  illegal,  the  agreement  is  nevertheless  binding  as 
between  himself  and  the  defendant. 

The  learned  judge  held  that  the  maintenance  of  criminal 
snits  is  not  illegal,  and  that  it  was  not  illegal  on  the  part  of  the 
defendant  to  '^  maintain  '*  Madame  Holderner^s  criminal  pro- 
ceedings. It  therefore  became  unnecessary  for  him  to  decide  the 
second  point,  namely,  whether,  assuming  maintenance,  the  con- 
tract between  the  plaintiff  and  the  defendant  is  nevertheless 
binding  on  the  defendant,  though  he  expressed  the  opinion  that 
as  maintenance  is  a  misdemeanour  and  the  contract  had  been 
made  when  the  plaintiff  and  defendant  were  fully  cognisant  of 
all  the  facts,  it  was  very  doubtful  if  the  contract  could  be 
enforced,  assuming  the  law  of  maintenance  to  apply.  He  there- 
fore gave  judgment  for  the  plaintiff  for  20Z.,  the  amount  claimed, 
and  he  gave  leave  to  appeal. 

The  defendant  appealed. 

Boxall  {Willis,  Q.C.  with  him)  for  the  defendant. — ^A  person 
has  a  right  to  prosecute  in  his  own  name ;  the  question  here  was 
whether  he  could  prosecute  in  another^s  name  without  coming 
within  the  law  as  to  maintenance.  Maintenance  of  criminal  pro- 
ceedings was  as  illegal  as  maintenance  of  civil  proceedings.  This 
was  clearly  stated  by  Lord  Coleridge,  G.  J.,  in  Bradlaugh  v.  Newde* 
gate  (11  Q.  B.  Div.  1),  where  he  says  (at  p.  13) :  ''  The  doctrine 
of  maipt^iiance  ip  pot  confine^  %o  civil  actions^  and^  if  this  b^ 
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Grant       legale  it  will  be  legal  to  agree  to  pay  the  expenses  of  anyone  who 
THoiEPflov     ^     indict  another  for  the  misdemeanour  of  non-compliance  with 

*    any  Act  of  Parliament."      That   clearly   shows    that  in   Lord 

1895.        Coleridge's  judgment  maintenance  of  criminal  suits  was  illegal. 
Jif  ilena       ^^  *^^*  ^^^  ^^  Stephen's  Digest  of  the  Criminal  Law  (Sth  edit., 
—Criminal    P*   l^^),  maintenance  is  defined   as  "the  act  of  assisting  the 
proceedings —  plaintiff  in  any  legal  proceeding  in  which  the  person  giving  the 
Indemnxty  for  assistance  has  no  valuable  interest,  or  in  which  he  acts  from  any 
Legality,      ii^proper  motive :  "  so  in  1  Russell  on  Crimes,  Sth  edit.,  p.  351, 
it  is  said,  "  Maintenance  seems  to  signify  an  unlawful  taking  in 
hand  or  upholding  of  quarrels  or  sides,  to  the   disturbance  or 
hindrance  of  common  right ;  "  and  in  1  Hawkins  P.  C,  Sth  edit. , 
p.  454,  "  maintenance  is  where  one  officiously  intermeddles  in  a 
suit  depending  in  any  court  which  no  way  belongs  to  him,  by 
assisting  either  party,  with  money  or  otherwise,  in  the  prosecu- 
tion or  defence  of  any   such   suit.''      The   "  maintaining "   of 
quarrels  was   punishable   under   several   old   statutes,    such   as 
1  Ed.  3,  c.  14,  1   Rich.  2,  c.  4,  32  Hen.  8,  c.  9,  and  the  word 
*'  quarrels  "  would  include  criminal  suits.     [He  also  referred  to 
the  definition  of  "  maintenance "  in  Viner's  Abr.  and  Brooke's 
Abr.,  and  to  SaukelW  casr,  Hetley's  Rep.,  p.  78.] 

i?.  Wallace,  Q'C,  (6?.  C.  Smith  with  him),  for  the  plaintiff", 
was  stopped. 

Wills,  J. — I  am  very  clearly  of  opinion  that  the  County  Court 
judge  was  right,  and  I  also  think  that  he  gave  a  very  careful  and 
exhaustive  judgment  on  the  subject.  It  seems  to  me  that  the 
law  is,  that  there  cannot  be  maintenance  in  the  case  of  a  criminal 
prosecution.  The  prosecutor  in  criminal  proceedings  is  only 
nominally  the  prosecutor,  and  the  theory  is  that  the  prosecution 
is  a  proceeding  taken  at  the  suit  of  the  Crown.  The  reason  why 
a  person  has  the  right  to  use  the  name  of  the  Sovereign  in 
criminal  proceedings  is,  that  it  is  for  the  benefit  of  the  community 
that  thero  should  be  no  impediment  in  putting  the  criminal  law 
in  motion  when  circumstances  demand  it.  In  such  a  case  as  the 
present  the  circumstances  did  not  demand  it,  but  no  one  can 
foresee  that  until  the  case  is  ended.  The  real  remedy  of  the 
plaintiff  when  he  complains  that  the  criminal  law  has  been 
improperly  put  in  motion  against  him  is  by  an  action  for  malicious 
prosecution,  and  if  in  such  action  it  should  appear  that  there  was 
no  reasonable  and  probable  cause,  and  that  there  was  malice,  then 
the  person  who  so  put  the  law  in  motion,  whether  the  nominal 
prosecutor  or  not,  would  be  liable.  That  being  so,  there  is 
therefore  effectual  protection  in  the  case  of  an  unfounded 
prosecution.  In  civil  suits  there  is  no  such  protection,  because 
in  civil  suits  there  is  no  action  for  malicious  prosecution 
analogous  to  one  for  malicious  prosecution  consequent  upon  a 
proceeding  in  a  criminal  court.  That  would  seem  to  show  that 
the  only  case  where  you  can  have  an  action  for  maintenance  is 
where  there  cannot  be  an  action  for  malicious  prosecution — that 
is,  in  civil  suits.     When  we  once  realise  that  every  person  has  an 


CEIMINAX  LAW  OASES.  103 

interest^  and  is  allowed  to  pat  the  law   in   motion  in  criminal       Gbant 
matters^  the  foundation  of  the  doctrine  of  maintenance  is  gone.    _     *• 

Maintenance  is  meddling  with  matters  in  which  a  person  has  no         

concern.     This    clearly   can    have   no    application    in    criminal        1895. 
matters,  as  a  person  puts  the  criminal  law  in  motion^  not  for  his        ." 
own  protection,  but  for  the  public  good.     That  seems  to  me  to   ^criminal 
be  substantially  the  view  the  learned  judge  took  in  this  case,  and  proceedings  — 
I  should  hardly  have  thought  it  necessary  to  say  so  much  if  it  Indemnity  for 
had  not  been  for  the  great  respect  I  entertain  for  the  opinion     LMality, 
expressed  by  Lord  Chief  Justice  Coleridge  in  the  case  of  Brad- 
laugh  V.  Newclegate  {ubi  sup.),  that  the  doctrine  of  maintenance 
is  not  confined  to  civil  actions.     That  was  a  mere  dictum,  and  I 
do  not  think  it  was  at  all  necessary  for  the  decision  of  the  case, 
and  probably  there  were  no  authorities  on  that  point  brought  to 
his  attention.     Now^  in  the  present  case  the  learned  counsel  for 
the  defendant  has  found  it  necessary  to  rely  on  that  dictum  ;  but 
it  is  sufficient  to  say  in  general  terms  that  he  has  not  been  able 
to  produce  even  the  semblance  of  an  argument  in  favour  of  his 
contention.     He  has  founded  an  argument  on  the  meaning  of 
the  word  '^  quarrel "  in  certain  of  the  definitions  of  maintenance 
which  speak  about  interfering  in  "  quarrels  and  actions.^'     But 
the  word  "  quarrel  "  is  certainly  not  applicable  to  proceedings  of 
a  criminal  nature  by  the  Crown,  nor  is  the  word  "  action,''  though 
in  Comyn's  Digest,  to  which  we  have  been  referred,  the  word  is 
apparently  used  as  applicable  in  criminal  matters,  but  it  is  not  so 
used  in  the  ordinary  acceptation  of  the  term.     It  has  never  been 
generally  used  with  such  a  meanings  either  in  Acts  of  Parliament 
or  elsewhere.     During  the  argument  we  have  been  referred  to 
the  proceedings  in  "attaint.''     That  was  a  very  peculiar  pro- 
ceeding, and  it  was  commenced  by  a  writ  of  attaint  which  could 
issue   either  out  of  Chancery  or   out  of  the  King's  Bench   or 
Exchequer.      The   judgment  in  such  a   proceeding   was  partly 
punitive,   and  it  is  quite  obvious  that  that  proceeding  has  an 
analogy  to  the  present  case.     I  think^  therefore,  that  this  appeal 
fails. 
Wright,  J. — I  agree. 

Appeal  dismissed. 

Solicitors  iot  the  plaintiff,  G.  R.  Grant  and  Co. 
•Solicitors  for  the  defendant,  Ea^ton  and  CargilL 
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CROWN  CASES  RESERVED. 

Saturday,  July  28,  1894. 

(Before    Lord   Russell,    C.J.,   Mathew,    Day,   Williams,  aud 

Kennedy,  JJ.) 

Reg.  v.  Silveelock.  (a) 

Practice — Indictment  —  False  pretences  —  Necessary  averments 
— Person  to  whom  pretence  made — Pa/rticularity — Evidence 
— Admissibility  —  Skilled  witness  —  Expert  in  handwrit^ 
ing  —  Experience  acquired  otherwise  than  in  profession  or 
business. 

An  indictment  which  alleges  that  a  prisoner  by  means  of  an 
advertisement  in  a  newspaper  made  a  false  pretence  to  all  Her 
Majesty's  subjects,  by  ineans  of  which  a  person  named  in  the 
indictment  was  induced  to  part  with  money  in  the  belief  that 
the  pretence  was  true,  sufficiently  alleges  that  the  false  pretence 
was  made  to  the  person  so  named, 

Reg.  V,  Sowerby  [11  L.  T,  Rep,  300;  (1894)  2  Q,B.  178 ;  63  L.  J. 
136,  M,  C]  explained  on  the  ground  that  in  that  case  the 
indictment  omitted  to  state  not  only  the  person  to  whom  the 
pretence  was  made,  but  also  the  person  from  whom  the  money 
was  obtained ;  and  the  Court  could  not,  in  the  absence  of  both 
these  averments,  infer  that  the  false  pretence  was  made  to  any 
person  in  particular. 

In  order  to  render  the  evidence  of  a  witness  admissible  on  the 
ground  that  he  is  skilled  in  the  matter  upon  which  he  is  called 
to  give  evidence,  it  is  not  necessary  that  such  person  should  he 
sMlled  in  such  matter  by  reason  of  his  prof ession  or  trade.  It 
is  sufficient  if  the  Court  is  satisfied  that  he  has  in  some  way  or 
other  gained  such  experience  in  the  matter  as  to  entitle  his 
evidence  to  credit, 

CASE  stated  by  the  Chairman  of  the  Quarter  Sessions  for  the 
county  of  Worcester. 
The  prisoner  was  tried  on  the  following  indictment : 

Worcestershire  to  wit. — 

The  jurors  of  our  Lady  the  Queen  upon  their  oath  present  that  George  Silverloek 
on  the  twenty-fourth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-four,  unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to  one 
Rosa  Alice  Goates  that  the  name  of  him,  the  said  George  Silverlock  was  then  Charles 
Brown ;  that  the  said  Charles  Brown  then  resided  and  carried  on  business  at  No.  75, 

(a^  Report^     by  R,  CuNiixiroHAK  Guw,  Eb^,,  Barristerrat-Law, 
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Fetter-line,  High  Holborn,  London ;  that  the  said  Obarles  Brown  then  had  a  branoh         Bia. 
drapery  establishment  at  Oxford,  where  two  other  servants  were  kept,  and  then  p, 

required  a  steady,  reliable,  and  economical  housekeeper  for  the  said  branch  establish-    Silvxblook. 
ment  to  look  after  the  comforts,  &o.,  of  twelve  young  ladies  and  gentlemen  there ;  _ 

that  the  said  Charles  Brown  was  then  able  and  willing  to  engage  the  said  Rosa  Alice  1894. 

Goates  as  such  housekeeper  as  aforesaid,  and  also  to  pay  to  the  said  Rosa  Alice  Coates  ' 

the  sum  of  thirty -five  pounds  per  annum  as  such  housekeeper  as  aforesaid ;  that  one     Practice-^ 

John  Lewis  formerly  carried  on  business  at  No.  61,  Chandos-street,  Strand,  and  had  if^dictment 

then  removed  to  and  carried  on  business  at  No.  28,  Maiden-lane,  Strand,  London,  and  PaUe 

was  then  the  solicitor  of  the  said  Gharlss  Brown,  and  that  the  said  Charles  Brown  then     prei^neeM 

bond  fide  required  the  said  Rosa  Alice  Goates  to  deposit  with  the  said  John  Lewis,  as    ^^cessary 
such  solicitor  as  aforesaid  the  sum  of  five  pounds  as  a  security  and  by  way  of  guarantee   averm&nt^— 

for  the  honesty  of  the  said  Rosa  Alice  Coates  as  such  housekeeper  as  aforesaid,  by     Evid&nc§ 

means  of  which  said  false  pretences  the  said  George  Silverlock  did  then  unlawfully        gkiUed 

obtain  from  the  said  Rosa  Alice  Goates  a  certain  valuable  security,  to  wit,  an  order  for      ^u*Hfigsa 

the  payment  of  money  commonly  called  a  banker's  cheque,  and  of  the  value  of  five  ffandMrxtina 
pounds,  with  intent  to  defraud,  whereas  in  truth  and  in  fact  the  name  of  him  the  said  ^' 

George  Silverlock  was  not  then  Charles  Brown ;  and  whereas  in  truth  and  in  fact  the  said 
Charles  Brown  did  not  then  reside  and  carry  on  business  at  No.  75,  Fetter-lane  aforesaid, 
and  had  not  then  a  branch  drapery  establishment  at  Oxford  where  two  other  servants  were 
kept,  and  did  not  then  require  a  good,  steady,  reliable,  and  economical  housekeeper  for  the 
said  branch  establishment  to  look  after  the  comforts,  &c.,  of  twelve  young  ladies  and 
gentlemen  there  ;  and  whereas  in  truth  and  in  fact  the  said  Charles  Brown  was  not  then 
able  and  willing  to  engage  the  said  Rosa  Alice  Goates  as  such  housekeeper  as  aforesaid, 
or  to  pay  the  said  Rosa  Alice  Coates  the  sum  of  thirty  pounds  per  annum  wages  as 
such  housekeeper  as  aforesaid ;  and  whereas  in  truth  and  in  fact  the  said  John  Lewis 
did  not  formerly  carry  on  business  at  No.  61,  Chandos-street,  Strand,  aforesaid,  and 
had  not  then  removed  to  and  did  not  then  carry  on  business  at  No.  28,  Maiden-lane, 
Strand,  aforesaid,  and  was  not  then  the  solicitor  of  the  said  Charles  Brown;  and 
whereas  in  truth  and  in  fact  the  said  Charles  Brown  did  not  then  bond  fide  require  the 
said  Rosa  Alice  Coates  to  deposit  with  the  said  John  Lewis  as  such  solicitor  as  afore- 
said the  sum  of  five  pounds  as  security  and  by  way  of  guarantee  for  the  honesty  of 
the  said  Rosa  Alios  Coates  as  such  housekeeper  as  aforesaid,  as  he  the  said  George 
Silverlock  well  knew  at  the  time  when  he  did  so  falsely  pretend  as  aforesaid,  against 
the  form  of  the  statute  in  such  case  made  and  provided  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

Second  count. — And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  present 
that  the  said  George  Silverlock  on  the  17th  day  of  May  in  the  year  aforesaid,  by  insert- 
ing and  causing  to  be  inserted  in  a  certain  newspaper  called  The  Christian  World  a 
fraudulent  advertisement  in  the  words  and  figures  following,  that  is  to  say,  "  House- 
keeper wanted  for  branch  business  establishment  in  Midlands ;  one  from  country  pre- 
ferred. Address,  *  S.C.,*  Christian  World  Omce  "—did  falsely  pretend  to  the  subjects 
of  Her  Majesty  ^e  Queen  that  he  the  said  George  Silverlock  then  required  a  house- 
keeper for  a  branch  business  establishment  in  the  Midlands ;  by  means  of  which  said 
last-mentioned  false  pretence  the  said  George  Silverlock  did  then  unlawfully  obtain 
from  the  said  Rosa  Alice  Coates  a  certain  valuable  security,  to  wit,  an  order  for  the 
payment  of  money  commonly  called  a  banker's  cheque,  and  of  the  value  of  five 
pounds,  with  intent  to  defraud,  whereas  in  truth  and  in  fact  he  the  said  George 
Silverlock  did  not  then  require  a  housekeeper  for  the  branch  business  establishment 
in  the  Midlands,  as  he  the  said  George  Silverlock  well  knew  at  the  time  when  he  did  so 
falsely  pretend  as  last  aforesaid,  against  the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Before  the  prisoner  pleaded  his  coansel  applied  to  have  the 
second  connt  of  the  indictment  quashed  on  the  ground  that  it 
was  not  stated  therein  that  the  false  pretence  was  made  to  any 
definite  person,  bat  to  all  the  subjects  of  Her  Majesty  the  Qaeen, 
and  that,  therefore,  it  was  bad  in  law,  on  the  authority  of  Beg,  v. 
Sowerby  (17  Cox  0.  C.  767;  63  L.  J.  136,  M.  C;  (1894)  2  Q.  B. 
173).  The  prosecution  contended  that  in  the  offence  of  false 
pretences  by  advertisement  no  specific  person  could  be 
named,  and  they  relied  on  the  cases  of  Reg.  v.  Cooper  (13  Cox 
C.  C.  187;  33  L.  T.Rep.  N.  S.  754;  45  L.J.  15,  M.  C;  1  Q.  B. 
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Bw.  Div.  19)  and  Reg,  v.  Sargent  (39  J.  P.  760),  and  further 
J?,*v^  contended  that,  even  if  the  second  count  was  bad  in  law,  the 
first  count  would  still  be  good  in  law ;  but,  as  the  chairman  did 
1894.  not  consider  the  point  had  been  taken  in  Reg.  v.  Sowerby,  he 
— T        overruled  the  objection  subject  to  the  opinion  of  this  Court. 

Indidnunu^      ^^  *'^®  course  of  the  trial  it  was  proposed  to  prove  a  certain 

False        draft  advertisement  of  "  S.  C,/^  and  certain  letters  from  Charles 

pretences—    Brown    and    John    Lewis     alleged    to    be    in    the    prisoner's 

averments—  handwriting,  by  comparison  of  the  handwriting  in  such  draft 

Evidence—    advertisement  and  letters  with  that  of  admitted  handwriting  of 

Sh'lUd       the  prisoner ;  and  the  solicitor  for  the  prosecution  was  called  as 

Ha^d^rn  ^^  ©Xpert  for  this  purpose.  Counsel  for  the  prisoner  objected 
'  that  the  solicitor  was  not  an  expert,  and  could  not  give  evidence 
as  to  his  opinion,  and  cited  the  case  of  Reg.  v.  Harvey  (1 1  Cox, 
546)  and  Blackburn,  J.^s  dictam  therein,  that  a  policeman  was 
not  an  expert.  The  solicitor  himself  said  that  he  had,  quite  apart 
from  his  professional  work,  for  some  years — that  is,  since  1884 — 
given  considerable  attention  and  study  to  handwriting,  and  espe- 
cially to  old  parish  registers  and  wills.  He  said  he  had  on  several 
occasions  professionally  compared  evidence  in  handwriting,  but 
said  that  he  had  never  before  given  evidence  as  to  handwriting. 
He  stated  that  he  had  formed  an  opinion  that  the  prisoner  was 
guilty  before  he  began  to  compare  the  handwriting.  I  overruled 
the  objection  and  admitted  the  evidence  on  the  ground  that  all 
the  objections  went  to  the  weight,  not  to  the  admissibility  of  the 
evidence,  and  that  there  was  nothing  in  the  Act  28  &  29  Vict, 
c.  18,  which  makes  it  necessary  to  have  the  evidence  of  handwriting 
given  by  a  professional  expert,  and  that  anyone  who  has  studied 
handwriting  is  competent  to  give  evidence,  the  weight  to  be 
given  to  such  evidence  being  a  matter  for  the  jury.  The  jury 
convicted  the  prisoner,  and  I,  at  the  request  of  the  prisoner's 
counsel,  agreed  to  state  this  case  for  the  opinion  of  the  High 
Court  on  the  following  questions  of  law  : — (1)  Whether  an 
indictment  for  false  pretences  by  advertisement  must  allege  a 
specific  person  to  whom  the  false  pretence  was  made,  or  will  an 
indictment  for  false  pretences  by  advertisement  alleging  a  false 
pretence  to  all  the  Queen's  subjects  be  good  in  law  ?  (2) 
Whether  it  is  necessary,  in  the  case  of  proving  handwriting  by 
comparison,  for  the  person  who  draws  attention  to  the  points  of 
resemblance  to  be  a  professional  expert  or  a  person  whose 
ordinary  business  leads  him  to  have  special  experience  in 
questions  of  handwriting,  or  will  the  evidence  of  any  person  who 
has,  or  states  he  has,  for  some  years  studied  handwriting,  be 
admissible  for  that  purpose  ?  If  the  Court  should  be  of  opinion 
that  the  first  part  of  the  first  question  should  be  answered  in  the 
affirmative  and  the  second  in  the  negative  and  the  first  part  of 
the  second  question  in  the  negative  and  the  last  part  in  the 
affirmative,  the  conviction  will  stand ;  if  not,  the  conviction  will 
be  quashed.  The  defendant  was  sentenced  to  twelve  months' 
mprisonment  with  hard   labour,  but   the    Court  directed   him 
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to   be  released    on   bail   in   his   own   recognisance   of  40Z.   and        Bio. 
two  sureties  of  20Z.  each.     As  he  was  anable  to  find  bail  he  is   „      ^' 

now  in  prison.  

March  ant,  on  behalf  of  the  prisoner^  submitted^  firsts  that  the  1894. 
indictment  was  bad,  inasmuch  as  it  omitted  to  allege  with  — r 
safficient  particularity  the  person  to  whom  the  false  pretence  ind^tmerU-^ 
was  made ;  and,  secondly,  that  the  evidence  as  to  the  hand-  FaUe 
writing  was  not  that  of  a  professional  expert,  and  had  therefore  pretences— 
been  improperly  admitted.  In  support  of  the  first  point,  he  avermenU-^ 
relied  upon  Reg,  v.  Sowerhy  {ubi  sup.)  as  showing  that  the  Evidence— 
omission  of  an  allegation  of  the  person  to  whom  the  false  pretence  Skilled 
was  made  was  fatal  to  the  indictment,  and  that  an  allegation  that  jj^'**"*^^ 
the  pretence  was  made  to  all  Her  Majesty's  liege  subjects  was 
practically  the  same  as  if  no  allegation  at  all  had  been  made 
owing  to  its  generality.  He  referred  to  the  precedent  in 
Archbold^s  Criminal  Pleadings,  10th  edit.,  p.  536,  which  is,  '*  did 
falsely  pretend  to  one  J.  N.,^'  and  submitted  that  the  allegation 
that  by  means  of  the  false  pretence  money  was  obtained  from  a 
particular  person  did  not  supply  the  omission  to  allege  that  the 
&lse  pretence  was  made  to  that  person,  it  being  consistent  with 
the  averments  in  the  indictment  that  the  pretence  had  been  made 
to  one  person  and  the  money  obtained  from  another.  In  support 
of  the  second  point  he  submitted  that  the  witness  who  gave 
evidence  as  to  the  handwriting  was  merely  an  amateur  and  not  a 
professional  export ;  and  that  it  was  laid  down  in  the  authorities 
that  a  person  to  be  a  skilled  witness  must  be  expert  by  virtue  of 
his  trade,  profession,  and  learning.  The  statute  28  &  29  Vict. 
c.  18,  s.  8,  merely  enabled  a  comparison  to  be  made  of  hand- 
writings,  but  did  not  alter  the  mode  in  which  the  comparison  was 
to  be  made.  In  Taylor  on  Evidence,  8th  edit.,  s.  1870,  p.  1585, 
it  18  stated  that,  under  this  enactment,  the  comparison  may  be 
made  by  witnesses  acquainted  with  the  handwriting,  by  witnesses 
skilled  in  deciphering  handwriting,  or  without  the  intervention 
of  witnesses  at  all,  by  the  jury  themselves,  or,  if  there  is  no  jury, 
by  the  court;  and  in  Reg,  v.  Harvey  (11  Cox  C.  C.  540),  upon 
the  authority  of  Reg,  v.  Wilhain  and  Ryan  (9  Cox  C.  C.  448, 
Irish)  a  policeman's  evidence  as  to  handwriting  was  rejected. 
[Lord  BussELL,  C.J. — It  is  to  be  observed  that  in  Reg,  v.  Harvey 
Blackburn,  J.  merely  pointed  out  that  the  policeman  was  engaged 
in  the  case.]  In  Bristow  v.  Seqtieville  (5  Ex.  275;  19  L.  J.  289 
Ex.)  it  was  held  that  a  witness  whose  knowledge  of  the  law  of  a 
foreign  country  was  derived  solely  from  study  at  a  university 
conld  not  give  evidence  as  a  skilled  witness.  In  Rowley  v. 
London  and  North-Westem  Railway  Company  (L.  Rep.  8  Ex.  221  ; 
29  L.  T.  Rep.  180 ;  42  L.  J.  153,  Ex.)  Blackburn,  J.  said  :  ''  It 
was  objected  that  the  witness  was  not  an  actuary,  but  only  an 
accountant ;  but,  as  he  gave  evidence  thflit  he  was  experienced  in 
the  business  of  life  insurance,  we  think  his  evidence  was 
admissible.'^  He  also  cited  the  Siissex  Peerage  case  (11  CI.  & 
P.  86)  as  to  who  could  give  evidence  as  an  expert  as  to  foreign 
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Bm.  law ;  and  the  TrcLcy  Peerage  oase  (10  CI.  &  F.  154)  as  to  the 

SiLvmLOGK.  ^^**^®  weight  attached  even  to  the  evidence  of  witnesses  as  to 

entries  in  an  old  prayer-book  whose  occapations  for  a  long  time 

1804.  had  made  them  so  conversant  with  manuscripts  of  different  ages, 

~r  that  thev  could  take   npon  themselves  to  name  the  period  in 

ifvAM^!^  which  a  manuscript  was  written.     The  principle  upon  which 

Falte  expert  evidence  is  admissible  is  stated  in  Best  on  Evidence^  at 

pretence9^    p,  464, 

averm^S^       FocfceZZ,  On  behalf  of  the  prosecation^  was  not  called  upon  in 
Evidenc^^   answer  to  the  question  as  to  the  admissibility  of  the  evidence^ 
BMlUd      and^  in  support  of  the  indictment,  submitted  that  the  allegations 
TT^l^Sa^^ ^  in  the  first  count  set  out  correctly  the  facts  at  the  tim'e  the  false 
pretence  was  made,  it  having  been  advertised  in  a  paper,  and 
therefore  published  to  everyone.     The  case  of  Beg.  v.  Sowerby 
{ubi  8V/p.)  is  merely  an  authority  that  there  must  be  an  allegation 
that  the  pretence  was  made  to  someone,  otherwise  there  is  no 
allegation  of  a  false  pretence  at  all,  and  it  is  not  an  authority 
that  the  allegation  must  be  that  the  pretence  was  made  to  the 
person  defrauded.     He  stated,  in  answer  to  the  court,  that  the 
second  count  was  inserted  in  the  indictment  because  the  indict- 
ment in  Reg.  v.  Cooper  (33  L.  T.  Rep.  754 ;  1   Q.  B.  Div.  19 ; 
13  Cox  C.  C.  123 ;  45  L.J.  15,  M.  G.)  contained  a  similar  count, 
and  no  objection  was  made  to  it. 

Lord  BusssLL,  C.J. — ^This  oase  comes  before  the  Court  under 
these  circumstances :  The  prisoner  was  on  the  18th  day  of  June, 
1894,  tried  at  quarter  sessions  upon  an  indictment  which  con- 
tained two  counts.  The  first  count  stated,  and  stated  in  an  un. 
objectionable  way,  certain  false  pretences  as  having  been  made 
to  one  Rosa  Alice  Coates  upon  the  strength  of  which  the  prisoner 
obtained  from  her  a  cheque  for  the  sum  of  51.  The  second 
count,  which  is  the  one  we  are  here  considering,  alleged  that  the 
prisoner  had  inserted  an  advertisement  in  a  paper  called  the 
Christian  Worldy  which  advertisement  ran  thus :  "  Housekeeper 
wanted  for  branch  business  establishment  in  the  Midlands.  One 
from  country  preferred. — ^Address  S.  C,  Christian  World  Office.'' 
The  count  then  proceeds  that  by  means  of  that  advertisement 
the  prisoner  did  falsely  pretend  to  all  the  Queen's  subjects,  that 
is  to  all  to  whom  knowledge  of  the  advertisement  came,  that  he 
then  required  a  housekeeper  for  a  branch  establishment  in  the 
Midlands,  and  thereby  obtained  from  Rosa  Alice  Coates  a  cheque 
for  51.  At  the  trial  objection  was  taken  to  the  second  count  of 
the  indictment ;  but  no  objection  was  or  could  be  taken  to  the 
first  count,  and  my  surprise  begins  at  this  point,  that  the  prose- 
cuting counsel,  as  the  facts  applied  to  both  the  counts,  did  not 
ask  the  Court  to  take  the  verdict  of  the  jury  upon  each  of  the 
counts.  This  would  have  been  the  ordinary  course,  and  if  it  had 
been  taken  this  case  could  not  have  come  before  us.  That  course 
was  not,  however,  taken ;  and  we  have  to  decide  the  question 
whether  the  second  count  is  a  good  one.  Now,  there  is  no  doubt 
as  to  what  constitutes  the  essentials  of  the  offence  charged. 


CBIMINAL  LAW  CASES.  109 

There  mnst  be  a  false  pretence  made^  it  mast  be  made  to  a        Bw. 
definite  person,  and  it  must  be  proved  that  such  person  upon  the  g^y^j^Qo- 

strength  of  that  false  pretence,  parted  with  his  or  her  money  or        

goods.  Inasmuch  then  as  these  are  the  essential  ingredients  of  1894. 
the  offence,  they  mast  be  stated  in  the  indictment  which  charges  _  "^ 
the  offence.  The  question  here  is,  does  this  count,  or  does  it  indieUnent^ 
not,  fulfil  those  conditions  7  Upon  the  whole,  I  have  arrived  at  Fal8$ 
the  conclusion  that  it  does  sufficiently  state  those  essential  condi-  imi«*««««»— 
tions.  In  the  first  place,  the  advertisement  is  addressed  to  all  to  av^n^nu-^ 
whom  knowledge  of  it  may  come;  and  if  a  particular  person  Evtd&nce— 
seeing  that  advertisement  or  hearing  of  it,  acts  upon  it  and  goes  ShiUed^ 
to  the  person  who  caused  it  to  be  inserted,  and  on  the  faith  of  it  s^^^^^mUing, 
parts  with  his  money  or  goods,  it  becomes  a  false  pretence 
addressed  to  that  particular  person  who  is  one  of  the  class  of 
persons  it  was  intended  to  act  upon.  Now,  does  not  that  suffi- 
ciently appear  here  7  I  think  it  does ;  it  begins  by  stating  that 
the  prisoner  inserted  the  advertisement  and  thereby  made  a  false 
pretence^  and  it  then  proceeds  in  these  words,  which  are  the  im- 
portant words  in  this  averment,  '^  by  means  of  which  he  obtained 
from  Rosa  Alice  Coates  a  cheque  for  bl.  It  therefore  does 
satisfy  the  requirements  by  stating  the  necessary  essentials  to 
prove  an  obtaining  money  by  false  pretences,  though  it  does  so 
loosely  and  anything  but  clearly.  The  case  of  Beg.  v.  Sowerby 
{ubi  sup.),  to  which  reference  has  been  made,  we  should  of  course 
regard  as  a  binding  authority ;  but  when  it  comes  to  be  looked 
at  it  is  really  no  authority  in  favour  of  the  contention  based  upon 
it,  because  there  were  two  important  essentials  which  were  want- 
ing. First,  there  was  no  allegation  that  the  false  pretence 
was  made  to  anyone ;  and,  secondly,  there  was  no  allegation  of 
the  person  from  whom  the  money  was  obtained.  It  is  to  be 
observed,  therefore,  that  the  indictment  there  was  wanting  in 
that  it  did  not  state  to  whom  the  false  pretence  had  been  made, 
whereas  here  the  false  pretence  is  alleged  to  be  made  to  all  the 
world,  and  the  person  to  whose  knowledge  the  advertisement 
came,  and  who  acted  upon  it,  would  come  within  that  class  of 
persons.  The  indictment  in  that  case  was  further  wanting  in 
that  which  is  alleged  in  the  present  indictment,  because  it  omits 
the  material  allegation  of  the  person  from  whom  the  money  was 
obtained  by  means  of  the  false  pretence.  The  case  of  Beg.  v. 
Sawerby  decides  no  more  than  this,  that  without  those  two  neces- 
sary allegations  the  Court  could  not,  after  verdict  supply  the 
omissions.  I  therefore  come  to  the  conclusion  that  the  second 
coant  in  the  present  indictment  is  good.  As  regards  the  second 
qaestion,  concerning  the  proof  of  the  handwriting,  it  is  quite  true 
that  this  is  one  of  that  class  of  oases  in  which,  if  a  person  who  is 
called  to  give  evidence  professes  to  be  an  expert,  he  must  be 
skilled ;  bat  I  cannot  assent  that  he  must  have  become  peHtua 
in  the  way  of  his  business,  or  in  any  particular  way.  The  ques- 
tion is,  Is  he  peritua  f  If  it  is  attempted  to  call  a  witness  who 
is  not  skilled,  the  jadge  would  point  out  that  his  evidence  ought 
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Rbo.        to  be  disregarded;  bat  I  know  of  no  case  which  requires^  as 
^      ^'  contended,  that  a  man  who  is  skilled  in  the  matter,  a  man  who 

from  past  experience  is  fitted  to  speak  on  a  question  of  ezpe- 

1894.        rience^  is  to  be  excluded  as  a  competent  witness  merely  because 
— r        he  has  not  gained  that  experience  in  the  way  of  his  business.     I 

Indictment ^^7  ^^^^  generally.     But  in  this  particular  case  the  witness  was 

FaUe       per  It  US — in  the  way  of  his  business.     The  witness  said  he  had  for 
pretefi£e9^    some  years  past  given  considerable  attention  and  study  to  hand- 
av^ment*--  writings,  and  especially  to  old  parish  registers  and  wills.     Once 
Evidence —    it  is  determined — and  that  is  t;hti  only  point  we  haye  to  deter- 
Shilled       mine — that  the  evidence  was  admissible,  the  question  of  what 
HandwrUina  ^®*&^^  ^^^  ^^  ^®  given  to  it  WAS  for  the  jury,  according  as  they 
believed  him  to  be  peritus  in  the  matter  with  reference  to  which 
he  was  giving  evidence.     As  ragards  the  two  cases  cited^  I  do 
not  regard  either  of  them  as  authorities   for   the  purpose   for 
which  they  were  cited.     They  amount  to  no  more  than  this,  that 
in  each  case  the  witness  was  a  policeman,  and  the  judge  thought 
that  under  the  circumstances  of  that  case  the  evidence  was  not 
admissible.     Having  arrived  at  the  conclusion  that  the  coant  was 
good  and  the  evidence  admissible^  I  am  of  opinion  that  the  con- 
viction must  stand. 

MatheWj  J. — I  am  of  the  same  opinion.  The  first  question  as 
to  the  form  of  the  count  is  the  only  one  which  appears  to  me 
to  raise  any  difficulty ;  and  that  difficulty  could  have  been 
avoided  if  the  ordinary  CDur.se  had  been  followed  of  taking  the 
verdict  of  the  jury  upon  each  count.  It  is  very  important  that 
that  circumstance  should  be  borne  in  mind  ;  because  here  we  are 
obliged  to  go  back  and  apply  the  old  law  as  it  was  in  the  time  of 
Meeson  and  Welsby.  It  is  not  necessary  to  go  through  the 
elements  essential  to  constitute  the  offence  of  false  pretences; 
they  are  familiar  to  every  lawyer.  A  very  excellent  description 
of  what  is  necessary  in  an  indictment  for  obtaining  money  by 
false  pretences  will  be  found  in  the  judgment  of  the  present 
Master  of  the  Rolls  in  Reg,  v.  Aspinall  (2  Q.  B.  Div.  48),  where 
he  says  that^  ^^  To  support  a  charge  of  obtaining  money  by  false 
pretences^  it  is  necessary  to  show,  and  therefore  to  allege,  that  a 
prisoner  with  a  wicked  and  criminal  mind,  stated  something 
which,  if  true,  would  be  an  existing  fact ;  that  he  did  so  with 
intent  to  procure  the  possession  of  money,  &c. ;  that  he  knew  his 
statement  was — that  is  to  say,  that  so  far  as  his  mind  was  concerned 
he  intended  that  his  statement  should  be — ^false;  that  by  the 
statement  he  did  so  act  on  the  mind  of  the  prosecutor  as  that  he 
did  thereby  obtain  money ;  or,  that  the  statement  was  in  fact 
untrue,  in  the  sense  of  being  incorrect.^'  Now,  if  we  take  this 
count,  it  is  clear  that  it  offends  against  the  old  rules  applicable 
to  such  matters.  But  those  rules  are  subject  to  an  extremely 
important  qualification,  namely,  that  after  verdict,  though  you 
may  not  supply  an  absent  averment,  you  may  treat  another  aver- 
ment which  is  there  as  supplying  the  omission,  and  we  are  there- 
fore entitled  to  point  to  the  fact  that  the  jury  had  all  the  £EU>tB  on 
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the  first  coanfc  brought  to  their  minds.     The  rule  is  discussed  in        Rbo. 
Reg.  V.  Aspinall  {ubi  8up,)j  for  the  same  learned  judge  says: 
"There  is  another  rale  with  regard  to  pleading  which  must  be 
enunciated,  the  rule  with  regard  to  the  effect  to  be  given  to        1894. 
pleadings  after  verdict.     It  is  thus  stated  in  Reyman  v.  The  Queen        ~7  __ 
(L.  Rep.  8  Q.  B.  102)  :  *'  Where  an  averment,  which  is  necessary  indictmvnt^ 
for  the  support  of  the  pleading,  is  imperfectly  stated,  aud  the        FaUe 
verdict  on  an  issue  involving  that  averment  is  found,  if  it  appears    i>jf^»^«— 
to  the  court  after  verdict  that  the  verdict  could  not  have  been  Jvern^nU— 
found  on  this  issue  wit)iout  proof  of  this  averment ;  then,  after    Evidence— 
verdict,  the  defective  averment,  which  might  have  been  bad  on       Skilled 
demurrer,  is  cured  by  the  verdict.^      Upon  this   it  should   be  jj^dwrfiirio. 
observed  that  the  averment  spoken  of  is  '  an  averment  imperfectly 
stated/  i.e.,  an  averment  which  is  stated,  but  which  is  imperfectly 
stated.      The   rule  is  not   applicablo  to  the   case   of  the   total 
omission  of  an  essential  averment.'^     That  appears  to  be  dis- 
tinctly applicable  to  this,  and  that  and  Hamilton  v.  Ths  Queen 
(9  Q.  B.  271)  dispose  of  this  case.     The  distinction  between  this 
case  and  Beg.  v.  Sowerby  is,  that  in  that  case  there  were  absent 
necessary  averments  which  could  not  be  supplied  under  the  rules 
to  which  I  have  referred.     What  weighed  upon  some  members  of 
the  Court  was  that,  if  a  person  had  been  acquitted  on  that  count, 
and  had  been   subsequently  indicted  for  the  same  offence,  he 
would  have  had  a  difficulty  in  setting  up  his  acquittal.     With 
regard  to  the  point  as  to  the  proof  of  the  defendant's  hand- 
writing, I  am  clearly  of  opinion  that  the  evidence  was  admissible. 

Day,  J. — I  concur  with  my  Lord. 

Williams,  J. — I  am  of  the  same  opinion,  and  I  do  not  think  it 
was  necessary  to  refer  to  the  rules  to  which  my  learned  brother 
Mathew  has  referred,  and  which  enable  the  court  to  supply  an 
imperfect  averment.  Because  here,  although  the  count  is  inartis- 
tically  drawn,  I  consider  it  was  sufficient. 

Kennedy,  J. — I  concur  in  the  judgment  of  my  Lord. 

Conviction  affirmed. 

Solicitor  for  the  prosecution,  /.  Whitmore. 

Solicitor  for  the  prisoner,  Garratt,  Dudley,  Worcestershire. 
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CROWN  CASES  RESERVED. 

Saturday,  Feb.  2,  1895. 

(Before  Lord  Russbll,  C.J.,  Pollock,  B.,  Wills,  Chables,  and 

Lawranos,  JJ.) 

Req.  v.  Munslow.  (a) 

Defamatory   libel — Pra/itice  —  Indictment  —  Necessat^y    averment 
— Inference  of  law — Allegation  that  publication  was  malicious. 

It  is  not  necessary  to  allege  in  (in  indictment  facts  which  the  law 
will  necessarily  infer  from  the  proof  of  other  facts  which  are 
alleged. 

An  indictment  for  unlawfully  writing  and  publishing  a  defamatory 
libel  omitted  to  allege  that  the  libel  was  published  maliciously  : 

Held,  that  the  indictment  was  nevertheless  good,  inasmuch  a^  upon 
proof  of  the  publication  of  the  libel  the  legal  inference,  until 
rebutted  by  the  defendant,  was  that  it  was  published  maliciously, 
and  the  allegation  that  the  publication  was  malicious  was  not 
therefore  a  necessary  averment. 

/^ASE  stated  by  Cave,  J.  as  follows  : — 

1.  George  Munslow  was  tried  before  me  at  the  last  assizes 
at  Warwick  on  an  indictment  for  libel  under  sect.  5  of  6  &  7 
Vict.  c.  96, 

2.  The  indictment  contained  three  counts,  each  setting  oat  a 
separate  libel.  The  language  of  each  count,  so  far  as  it  affects 
the  question  of  law  raised  before  me,  was  identical,  and  for  the 
purpose  of  the  present  case  it  is  only  necessary  to  set  out  the 
material  words  of  the  first  count,  which  were  as  follows :  *'  The 
jurors  for  our  Lady  the  Queen  upon  their  oath  present  that 
George  Munslow  unlawfully  did  write  and  publish  a  certain 
defamatory  libel  of  and  concerning  Henry  Truelove  according  to 
the  tenor  and  effect  following — that  is  to  say  '*  .  .  .  (Here 
follow  the  specific  words  of  the  particular  libel  complained  of.) 

8.  The  prisoner  pleaded  not  guilty,  whereupon  counsel  on  his 
behalf  applied  to  me  to  quash  the  indictment  on  the  ground 
that  it  did  not  contain  any  averment  that  the  prisoner  published 
the  libels  or  any  of  them  maliciously,  and  did  not  therefore 
sufiSciently  disclose  any  offence  under  the  aforesaid  section. 

'(a)  Reported  by  R  Ctwhikgham  Glen,  Esq.,  Barrister-at-Law. 
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4.  I  refused  this  application  and  allowed  the  case  to  proceed^        Rn. 
and  the  prisoner  having  been   convicted  on  all  the  counts,  his  ^' 

counsel  raised  the  same  question  by  way  of  motion  in  arrest  of       

judgmient.  I  thereupon  postponed  sentence,  and  took  bail  for  1895. 
the  prisoner  to  come  up  for  judgment  if  called  upon  at  the  next  ~r 
assizes,  and  consented  to  state  a  case  for  the  consideration  of  indH^tMrU— 

this  court.  D^amatory 

The  question  for  the  opinion  of  the  court  is  whether  judgment        W6«^— 
ought  to  be  arrested  on  the  ground  taken   by   the   prisoner's  J^l^^^ 

counsel.  Infermtce  of 

6  &  7  Vict.  c.  96,  8.  5  enacts  that :  Malidotuness 

If  any  pereon  shall  malicioiuly  publish  any  defamatory  libel,  every  such  person,    ^/  P^^o^ 
being  convicted  thereof,  shall  be  liable  to  fine  or  imprisonment,  or  both,  as  the  coart  Hon, 

may  award,  such  imprisonment  not  to  exceed  the  term  of  one  year. 

Starhger,  on  behalf  of  the  prisoner,  submitted  that  it  was 
essential  to  support  the  conviction  that  the  publication  of  the 
libel  should  have  been  found  to  be  malicious,  and  that  it  was 
therefore  necessary  to  aver  in  the  indictment  that  the  libel  was 
published  maliciously.  Although  the  law  will  infer  malice  in 
many  cases,  it  may  be  that  the  circumstances  proved  by  the 
prosecution  may  show,  or  that  the  prisoner  may  prove,  the 
publication  to  have  been  privileged,  in  which  case  evidence  of 
express  malice  would  be  required,  and  it  followed  must  be 
alleged  in  the  indictmunt.  In  Reg.  v.  Harvey  (1  C.  G.  B.  284) 
it  was  held  that,  where  it  was  an  offence  to  do  a  thing  ''  without 
lawful  authority  or  excuse,"  the  proof  of  such  authority  or  excuse 
lying  on  the  person  accused,  it  was  necessary  to  negative  lawful 
authority  or  excuse  in  the  indictmeut  nevertheless.  Further,  it 
is  a  question  of  fact  whether  or  not  a  publication  was  malicious, 
and  it  was  clear  that  the  allegation  that  the  libel  was  published 
"  unlawfully  "  would  not  supply  the  allegation  that  it  was  pub- 
lished *'  maliciously  "  ;  and  if  the  latter  allegation  wusesseutiai 
to  the  validity  of  the  indictment  its  omission  could  not  be  cured 
by  the  verdict.  In  Emmens  v.  Pottle  and  another  (16  Q.  B.  Div. 
354)  Lord  Esher,  M.B.  seems  to  have  considered  that  it  was  for 
the  jury  to  find  whether  the  defendant  then  knew  that  the  paper 
contained  a  libel,  which  was  in  effect  leaving  it  to  the  jury  to  find 
malice.  Even  assuming  that  the  averment  was  necessary,  its 
omission  was  not  cured  by  the  verdict  of  the  jury,  inasmuch  as 
the  rule  as  to  the  curing  of  imperfectly-stated  averments  by  the 
verdict  is  not  applicable  to  the  case  of  the  total  omission  of  an 
essential  averment.  See  Brett,  J.A.,  in  Reg.  v.  Aspinall  (36  L.  T. 
Rep.  297 ;  2  Q.  B.  Wv.  48;  13  Cox.  C.  C.  563;  46  L.  J.  145, 
M.  C).  In  Rex  v.  Ryan  (2  Moo.  C.  C.  15)  it  was  held  that  the 
omission  of  the  word  '^  unlawfully "  rendered  an  indictment 
under  9  Geo.  4,  c.  31,  s.  12,  bad,  although  the  word  "  maliciously  " 
was  used ;  and  Rex  v.  Turner  (1  Moo.  G.  G.  239)  was  a  similar 
decision.  The  present  indictment  was  founded  upon  the  statute 
and  in  Rex  v.  Oox  (1  Leach  G.  G.  71)  the  Gourt  held  that,  where 
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Rsa.        the  word  '^  wilf ul,''  was  used  in  a  statute  creating  the  ofiFence  it 
*'•  was  necessary  to  aver  in  the  indictment   that  the  offence  was 

'     committed  wilfully ;  so  also  in  Bex  v.  Davis  {lb,  493)  an  indict- 

1895.        ment  under  the  Black  Act  was  held  bad  for  omitting  to  charge 

~~_      the  shooting  to  have  been   done  "wilfully  and  maliciously''  as 

liiMdmLt--  ^®^1  **    feloniously.       If  the  description  in  the  statute  merely 

BefamaJtory    described  the  common  law  offence  of  libel^  it  would  not  create 

libel—      any  new  offence ;  but  if  it  described  something  different,  as  it 

avenfiwUa—  ^^^  submitted  it  did,  then  the  statute  created  a  new  offence,  and 

Inference  qf  the  offenoe  being  alleged  cofUra  formam  statuti,  it  was  necessary 

low—  that  it  should  be  charged  in  the  words  of  the  statute. 
^/^  wSw^  -^^9^  young,  in  support  of  the  conviction,  submitted  that,  even 
tion,  if  the  indictment,  being  founded  upon  the  statute,  should  have 
alleged  that  the  libel  was  published  maliciously,  yet  in  Beg.  v. 
Boale  (21  Q.  B.  Div.  284)  it  was  held  that,  on  an  indictment  for 
publishing  a  de&matory  libel  "  knowing  the  same  to  be  false,'' 
the  defendant  may  be  convicted  of  the  common  law  offence  of 
publishing  a  defamatory  libel.  The  averment  was  one  which  was 
necessarily  involved  in  the  verdict,  and  was  therefore  cured, 
according  to  the  rule  in  Heyman  v.  Ths  Qttsen  (28  L.  T.  Bep. 
8  Q.  B.  102  ;  12  Cox  C.  C.  383).  It  was  further  submitted  that 
the  allegation  of  malice  was  unnecessary  to  the  validity  of  the 
indictment,  inasmuch  as  the  law  inferred  from  the  mere  publica- 
tion of  a  defamatory  libel  that  it  was  published  maliciously ;  and 
it  was  therefore  unnecessary  to  aver  that  which  the  law  would 
necessarily  infer  from  the  averments  that  were  made  :  (Mercer  v. 
SparJcSf  referred  to  in  Viner's  Abr.,  followed  in  Bromage  v. 
Prosser,  4  B.  &  0.  247,  at  p.  255.) 
Stanger  in  reply. 

Lord  BussELL,  G.J. — This  is  a  case  in  arrest  of  judgment,  and 
the  matter  comes  before  us  upon  a  case  stated  by  my  learned 
brother  Cave,  who  presided  at  the  trial  of  an  indictment  charging 
the  defendant  with  libel.  The  indictment  contained  three 
counts,  and  the  language  of  those  counts,  for  the  purposes  we 
have  to  consider  to-day,  may  be  taken  to  be  identical.  They 
stated  that  the  defendant  '*  unlawfully  did  write  and  publish  a 
certain  defamatory  libel  of  and  concerning  Harry  Truelove 
according  to  the  tenor  and  effect  following,"  and  the  indictment 
then  proceeds  to  set  out  the  libel  complained  of .  It  will  therefore 
be  seen  to  have  omitted  the  word  usually  found  in  such  an  indict- 
ment, namely,  '^  maliciously."  Speaking  for  myself,  it  is  deplor- 
able that  the  law  admits  of  its  being  possible  to  raise  such  an 
objection  as  the  present,  and  that  the  existing  law  does  not  admit 
of  such  an  omission  being  then  and  there  supplied  by  the  judg« 
at  the  trial.  The  point  was,  however,  taken  that  the  indictment 
was  bad,  and  the  substantial  question  we  have  to  determine  is, 
was  the  indictment  bad  7  The  case  was  intended  to  be  presented 
by  the  prosecution  as  coming  within  sect.  5  of  6  &  7  Vict.  c.  96, 
and  undoubtedly  it  is  clear  that  the  case  was  presented  to  the 
jury  as  a  case  coming  within  that  section.     Now^  what  is  the 
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effect  of  comiog  within  that  section  ?     It  provides  that^  if  any         Rao. 
person  shall  maJiciously  publish  any  defamatory  libel^  every  such     ^    ^ 

person^     being   convicted    thereof,   shall    be   liable   to   fine    or         

imprisonment,  or  both,  as  the  Court  may  award,     it  therefore        iB95. 
does  not,  so  far  as  its  language  is  concerned,  disclose  the  creation     .,  ~7^_ 

of  any  new  offence,  nor  does  it  purport  to  be  a  definition  of  an  indictment 

existing  offence.  It  is  merely  an  application  to  that  which  is  an  Defamatory 
offence  at  common  law  of  the  punishment  which  is  to  take  place  i*&«i— 
upon  a  conviction  for  the  common  law  offence.  Therefore  all  the  avww^^- 
line  of  cases  referred  to  by  the  learned  counsel  in  his  able  argu-  inference  of 
ment  on  behalf  of  the  defendant,  which  relate  to  offences  created  layi— 
by  statute,  have  no  bearing  upon  the  present  case.  Why  was  it  ^x  pJ2>"ic*(t** 
that  the  word  **  maliciously '^  was  introduced  ?  It  is  obviously  tion, 
necessary  that  it  should  have  been  introduced,  for,  if  it  had  not, 
it  would  have  worked  a  great  deal  of  injustice,  for  anyone  who 
publishes  defamatory  matter  of  another  is  guilty  of  publishing  a 
libel.  The  word  '•  maliciously  '^  is  introduced  in  order  to  convey 
that,  although  a  man  would  be  primd  fade  liable  for  publishing 
a  defamatory  libel,  yet  he  can  rebut  that  by  displacing  the 
presumption  that  the  publix^ation  was  malicious.  The  judge  at 
the  trial  has  to  direct  the  jury  whether  it  is  capable  of  being 
treated  as  a  defamatory  libel,  and  there  his  functions  end.  The 
common  law  attaches  to  the  mere  fact  of  publication  that  it  was 
malicionfl.  But  the  defendant  may  be  able  to  show  that,  though 
it  was  in  fact  a  defamatory  libel,  yet  it  was  published  upon  a 
privileged  occasion,  or  that  it  was  true  and  published  for  the 
public  benefit.  That  class  of  cases  was  excluded  by  the  use  of 
the  word  "  maliciously."  We  must  follow  it  out  clearly.  The 
case  goes  to  the  jury,  and  it  must  be  assumed  that  the  libel  was 
capable  of  the  innuendoes  put  upon  it;  and  that  the  jury  found 
that  it  was  in  fact  a  libel,  and  that  there  was  no  justification  for 
its  publication.  The  question  arises  in  that  state  of  things 
whether  the  conviction  is  one  which  is  to  be  quashed  merely 
because  the  word  '^  maliciously  "  was  omitted  in  the  indictment. 
The  argument  is,  in  effect,  that  this  was  an  indictment  under  the 
statute,  and  for  an  offence  under  the  statute.  But,  in  my 
judgment,  that  is  a  mistake.  It  was  an  indictment  for 
the  common  law  offence,  but  one  which  was  so  framed  as 
to  bring  it  within  the  section.  Then,  is  an  indictment 
which  merely  omits  the  word  '^  maliciously  ^'  a  bad  indictment  7 
It  is  common  ground  that  the  practice  in  both  civil  and  criminal 
cases  is  the  same.  Then,  if  in  civil  cases  a  declaration  for  a 
defamatory  libel  would  be  good  on  demurrer  which  omitted  that 
word^  an  indictment  would  also  be  good.  No  doubt  the  law 
implieH  malice  from  the  publication  of  defamatory  matter.  Now, 
how  stand  the  authorities?  The  first  case  is  Bex  v.  Harvey, 
decided  in  1823  (2  B.  &  G.  256).  That  is  a  case  in  which  the 
defendants  were  indicted  for  a  libel  imputing  to  George  lY. 
mental  insanity,  and,  although  the  point  did  not  arise,  the 
laogpiage  used  by  the  learned  judges>  upon  motion  being  made 
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Rao.  for  a  new  trial,  throws  an  important  light  on  the  qaestion.  The 
V   ^'  J^^J>  after  being  dismissed,  wished  to  know  if  it  was  necessary 

'     that  there  should  be  a  malicioas  intention  to  constitute  a  libel, 

1895.        and    Abbott,    C.J.    replied    that,    ''The    man    who    publishes 

"TT  __    slanderous  matter  in  its  nature  calculated  to  defame  and  vilify 

Indictment  —  ai^other  must  be  presumed  to  have  intended  to  do  that  which  the 

DBfamatory   publication  is  Calculated  to  bring  about,  unless  he  can  show  the 

libel—  contrar}' ;  arid  it  is  for  him  to  show  the  contrary/'  Upon  the 
averm^u—  °®^  ^^**^  motion  Coming  on,  Bayley,  J.  on  page  263,  says :  '*  It 
Inference  oj  is  Considered  that  to  state  falsely  of  his  Majesty  that  which  is 

^Y>—  stated  in  this  publication  is  a  libel.  If  it  be  not  so,  the  objection 
of  vMicc^  ^^'^  ^®  upon  the  record,  and  may  be  taken  advantage  of  either 

tion.  upon  writ  of  error  or  by  a  motion  in  arrest  of  judgment.  But, 
as  at  present  advised,  I  am  of  opinion  that  falsely  making  that 
assertion  was  evidence  that  the  party  made  it  maliciously .'' 
Then,  again,  on  p.  264,  he  repeats  the  same  proposition. 
Holroyd,  J.  is  more  direct  on  the  necessity  for  the  allegation  of 
the  malice.  He  says :  "  Now,  if  a  thing  in  itself  mischievous  to 
the  public  be  wrongfully  done,  that  is  an  indictable  offence.  It 
is  not  necessary  to  aver  in  such  an  indictment  any  direct  malice, 
because  the  doing  of  such  an  act  without  any  excuse  is  indict- 
able/' Again,  on  p.  267,  he  says  "  It  the  matter  published 
was  in  itself  mischievous  to  the  public,  the  very  act  of  publishing 
is  'prima  facie  evidence  to  show  that  it  was  done  malo  animo ; 
for  when  a  publication  having  such  an  injurious  tendency  is 
proved,  it  is  intended  to  have  been  done  with  a  malicious 
intention ;  because  the  principle  of  the  law  is,  that  a  party  must 
always  be  taken  to  intend  those  things  and  those  effects  which 
naturally  grow  out  of  the  act.  If,  therefore,  the  effect  naturally 
flowing  from  the  act  of  publishing  the  libellous  matter  in  this 
case  was  mischievous  to  the  public,  it  follows  that  the  judge  was 
bound  to  tell  the  jury  that  malice  was,  by  law,  to  be  inferred, 
and  so  forth.  I  would  only  observe  that  the  words  "  prove  at 
the  trial  '^  must  be  used  in  the  sense  that  the  learned  counsel 
for  the  defendant  used  them,  that  it  is  necessary  to  prove  it  in 
the  sense  that  facts  from  which  the  law  will  inter  malice  must 
be  proved.  That  case  was  followed  by  the  case  of  Bromage  and 
another  v.  Prosser  (4  B.  &  C.  247),  decided  in  1825,  an  action  for 
slander;  but  on  the  point  we  are  considering  no  difference  exists 
between  that  and  the  present  case.  Bay  ley,  J.  in  that  case  said  : 
"  If  in  an  ordinary  case  of  slander  (not  a  case  of  privileged  com- 
munication) want  of  malice  is  a  question  of  fact  for  the  considera- 
tion of  the  jury,  the  direction  was  right ;  but  if  in  such  case  the 
law  implies  such  malice  as  is  necessary  to  maintain  the  action,  it 
is  the  duty  of  the  judge  to  withdraw  the  question  of  malice 
from  the  consideration  of  the  jury  ;  and  it  appears  to  us  that  the 
direction  in  this  case  was  wrong.''  A  little  later  on  he  says: 
"  Malice  in  common  acceptation  means  ill-will  against  a  person, 
but  in  its  legal  sense  it  means  a  wrongfnl  act,  done  intentionally, 
without  just  cause  or  excuse."     This  is  so  laid  down  in  Mercer  v. 
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Sparks,   which  is  reported  in  Noye'a  Rep.  p.  35,  and   also  in         Rw. 
Owen's  Rep.  at  p.  51 .     Those  are   the  authorities ;  and  the  last     m-j„JLj^ 

case  that  it  is  necessary  to  refer  to  is  Heyman  v.  The  Queen  (28        

L.  T.  162;  L.  Rep.  8  Q.  B.  102;  12  Cox  C.  C.  388),  where  it  is        1895. 
clearly  laid  down   that   there  is  no  difference   in    the  principle     puJI7~__ 
applicable   in   civil   and    ia   criminal    pleadings    that  defective  indictment-^ 
allegations  contained  therein  are  corrected  by  the  verdict.     The    Defamatory 
general  principles  in  civil  and  in  criminal  proceedings  are  sub-     ^»*«^— 
st-antially  the  same.     I  come,  therefore,  to  the  conclasiou  that   avmtentil^ 
this  indictment  is  good,  and  that  it  would    be  monstrous  if  it   it^erence  of 
could  not  be  so    held.     To  cro  further,  the  indictment    beirina       law— 
with  a  statement  that  the  libel  was  published  unlawfully,  and,    ^y  pubUea- 
considering  the  question  as  we  are  now  doing  after  the  verdict        tion. 
of  the  jury,  even  as  an  imperfect  averment,  I  think  that  such 
imperfection  would  be  cured  by  the  verdict.     I  do  not  base  my 
judgment  upon  that  ground,  however,  but  on  the  ground  that 
the  indictment  is  good,   notwithstanding  the  omission   of  the 
word   "  maliciously  '^ ;    that  it  is  not  an  indictment  under  the 
statute,  but  that  the   statute  is   merely  an  enjoining  of   what 
punishment  is  to  follow  upon  a  conviction  for  the  common  law 
offence.     On  these  grounds  I  think  that  the  conviction  must 
stand. 

Pollock,  B  — I  concur  in  thinking  that  this  conviction  is  good 
upon  the  ground  that  the  indictment  is  good  in  law.  My  Lord 
has  pointed  out  very  clearly  that  this  is  not  an  indictment 
founded  upon  any  particular  section  of  an  Act  of  Parliament; 
and  we  have  only  to  bear  in  mind  that  the  rules  which  are 
applicable  to  cases  of  libel  are  the  same  both  in  civil  and  in 
criminal  proceedings.  It  may  be  generally  observed  that,  where 
an  action  will  lie  for  that  which  is  a  libel,  an  indictment  may 
charge  the  document  in  question  as  a  libel ;  and  where  that 
is  so  the  person  who  publishes  that  libel  brings  himself  within 
the  criminal  law  without  its  being  necessary  to  show  any  malice. 
That  has  been  followed  out  by  all  the  authorities.  As  early  as 
the  time  of  Elizabeth  we  find  a  case  in  which  it  was  held  that 
where  words  are  scandalous  they  are  eo  ipso  malicious,  and  it  is 
therefore  unnecessary  in  an  action  to  allege  that  they  were  spoken 
maliciously  (Vin.  Abr.  533).  In  Haire  v.  Wilsiyti  (9  B.  &  C. 
645),  where  the  learned  judge  who  tried  the  case  directed  the 
jury  to  find  for  the  plaintiff*  if  they  thouorht  the  defendant 
intended  to  injure  him  by  publishing  the  libel  in  question  other- 
wise for  the  defendant ;  and  Lord  Tenterden,  C. J.,  commenting 
on  that  when  the  case  came  before  the  Court  of  King^s  Bench, 
said  this  :  ''  The  judge  ought  not  to  have  left  it  as  a  question  to 
the  jury,  whether  the  defendant  intended  to  injure  the  plaintiff^ 
for  every  man  must  be  presumed  to  intend  the  natural  and  ordi- 
nary consequences  of  his  own  act.  If  the  judge  thought  the 
tendency  of  the  publication  injurious  to  the  plaintiff^  he  ought  to 
have  told  the  jury  it  was  actionable,  and  that  the  plaintiff  was 
entitled    to    a    verdict.       That    was    the    view    adopted  and 
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Bm.        enforced  in  Bromage  v.  Prosser  (4  B.  &  C.  247)  and  some  of 
^'  the  other  cases.     Cau  it  then  be  said  that  an  indictment  must 

*    aver  that  which  is  an  inference  of  law  ?    It  is  unnecessary  to  cite 

1896.        any  other  cases  to  show  that  this  is  not  so.      For  myself,  I  think 

"77         that  where  sufficient  facts  are  proved  it  is  for  the  judge  to  make 

Indictment—  *  statement  that  the  jury  are  to  infer  that  there  was  malice. 

Defamatory    Unless  they  are  satisfied  from  the  facts  that  the  publication  was 

Ubel —       QQ^  malicious.     I  think  that  this  indictmeut  is  good,  and  that  the 

av^nmti^   conviction  must  therefore  be  confirmed. 

Infffrenee  of  WiLLS,  J. — I  am  of  the  same  opinion,  and  am  not  sorry  that 
^'*^ —  the  question  has  been  seriously  discuHsed.  It  is  of  considerable 
of  pMica!'  importance  in  criminal  matters  that  the  offence  should  bo  stated 
ti{m,  in  clear  and  legal  language,  so  that  that  looseness  of  thought 
which  creeps  into  the  consideration  of  civil  cases  should  be  pro- 
vided against  as  much  as  possible.  The  expression  libel  and  the 
expiession  publication  exclude,  in  my  opinion,  what  the  books 
sometimes  call  accidental  publication;  because,  as  I  understand 
the  case  of  Enimens  v.  Pottle  {ulri  sup.),  that  which  is  called  an 
accidental  publication  is  no  publication  at  all.  In  Lord  Abing^ 
don's  case  (1  Esp.  225)  Lord  Kenyon  treats  it  as  a  case  of  inad- 
vertent publication.  But  Lord  Esher's  view  in  Emmens  v.  Pottle 
is,  to  my  mind,  more  technically  correct ;  but,  whichever  you 
follow,  the  notion  of  its  being  necessary  to  prove  that  the  publi- 
cation was  malicious  is  excluded.  It  seems  to  me  that  every  case 
is  excluded  in  which  the  law  would  not  necessarily  attach  the 
epithet  of  malice  to  the  publication  of  the  document.  If  that  is 
so,  the  allegation  of  malice  cannot  be  less  effectively  made  by 
not  being  expressly  alleged.  If  the  inference  is  inevitable,  it  is 
sufficient,  and  I  therefore  think  that  this  conviction  is  good. 

Charles,  J. — I  am  also  of  opinion  that  this  indictment  was 
good,  and  I  have  nothing  to  add  to  the  reasons  given  by  my 
Lord  and  my  learned  brothers.  For  myself,  I  may  add  that  I  am 
of  opinion  that,  even  if  the  indictment  was  bad,  its  insufficiency 
has  been  entirely  cured  by  the  verdict. 
Law  RAN  CE,  J. — I  entirely  agree. 

Conviction  affirmed,  (a) 
Solicitors  for  the  prosecution.  Wood  and  Bourne,  of  Southam. 
Solicitor  for  the  defendant,  Saunderson,  of  Warwick. 

(a)  Upon  application  being  made  on  behalf  of  the  prosecution  for  an  order  directing 
payment  of  the  cuhIs  of  the  prosecution  by  the  defendant,  Lord  Russell,  C.J.  said  :  '*  I 
understand  that  it  is  not  necessary  to  make  any  order.  The  costs  follow  as  a  matter 
of  course." 
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QUEEN'S  BENCH  DIVISION. 

Wedrissday,  March  27,  1895. 

(Before  Gave  and  Wright,  JJ.) 

Phythian  (app.)  V.  Baxbndalb  (reap.),  (a) 

Highway — Cart  and  horses  standing  still — "Pa,ssing  upon  high- 
way**— Driver  leaving  horses — Liability  of  driver  to  penalty — 
Highway  Act,  1835  (5^6  Will  4,  c.  50),  s.  78. 

The  Highway  Act,  1835,  provides  by  sect.  78  that  if  the  driver  of 
any  carriage  negligently  or  wilfully  be  at  such  distance  from 
such  carriage,  or  in  such  a  situation  whilst  it  shall  be  parsing 
upon  such  highway,  thai  he  cannot  have  the  direction  or  govern- 
ment  of  the  horses  drawing  the  same,  he  shall  be  liable  upon 
conviction  to  forfeit  a  sum  not  exceeding  five  pounds. 

The  appellant,  the  driver  of  a  farm  waggon,  wajf  convicted  under 
the  above  section,  it  appearvng  from  the  evidence  that  when  he 
was  driving  along  a  highway  he  stopped  his  horses  and  went 
into  a  public- hou^e.  The  horses  remained  standing  outside  the 
hotise  while  the  appellant  was  inside,  and  it  was  contended  on 
his  behalf  that,  as  the  horses  were  standing  still,  the  cart  was 
not  passing  upon  the  highway  : 

Held,  that  the  c^mviction  was  right. 

/^ASE  stated  by  justices. 

The  JQstices  fouDd  as  facts,  that  the  appellant  was,  on  the 
day  and  at  the  place  in  question,  tbe  driver  of  a  laden  lorry  or 
farm  waggon  drawn  by  two  horses,  on  a  journey  from  Halewood 
to  Liverpool;  that  he  stopped  his  horses  and  left  them  standing 
on  the  highway  and  went  into  a  public-house,  or,  at  all  events, 
to  the  door  of  it  (a  distance  of  ten  yards  or  thereabouts  from 
the  waggon) ;  that  he  returned  to  his  horses,  started  them,  and 
went  on  his  way;  that  he  was  away  from  his  horses  for  ten 
minutes,  and  whilst  at  the  house  he  had  not  the  direction  and 
government  of  the  horses.  It  was  proved  and  admitted  that  the 
lorry  and  horses  did  not  obstruct  the  passage  of  the  highway. 

Temple  Franks  for  the  appellant. — It  is  submitted  that  the 
decision  of  the  justices  was  wrong.  The  provision  in  the  section 
under  which  the  appellant  has  been  convicted  applies  only  to 
vehicles  when  they  are  moving.  There  is  another  provision 
dealing  with  vehicles  when  they  are  stationary.     The  justices  do 

(a)  Reported  by  W.  H.  BOBsyAU.,  Esc).,  BarriBter-at-Law. 
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not  find  that  the  appellant's  cart  in  any  way  obstracted  the  traffic 
along  the  highway.  This  is  a  penal  statute^  and  as  such  must  be 
construed  strictly. 

Mattinson,  for  the  respondent^  was  not  called  upon. 

Cave,  J. — I  am  of  opinion  that  the  decision  of  the  justices  was 
right.  The  cart  in  question  was  passing  upon  the  highway  within 
the  meaning  of  the  section. 

W BIGHT,  J.  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant^  /.  0,  Swift  and  Co.,  St.  Helens. 
Solicitors  for  the  respondent,  Ridsdale  and  Son. 


QUEEN'S   BENCH  DIVISION. 

Friday,  March  29,  1895. 

(Before  Cavb  and  Wright,  J  J.) 

R»G.  V.  Justices  of  Durham  ;  Ex  parte  Nkwton,  (a) 

Practice — Appeal  to  quarter  sessions — Recognisance — Court  before 
which  recognisance  may  be  taken — Summary  Jurisdiction  Act, 
1879  (42  ^  43  Vict.  c.  49),  s.  31. 

An  appellant  from  a  Court  of  summary  jurisdiction,  under  the 
Summary  Jwrisdiction  Act,  1879,  sect.  31,  may  enter  into 
the  required  recognisance  before  any  Court  of  summary  juris- 
diction, and  need  not  necessarily  do  so  before  the  Court  which 
convicted  or  made  an  o^'der  upon  him,  or  before  a  Court  acting 
foi'  the  same  county,  borough,  or  place. 

THIS  was  an  ordernm  calling  upon  the  justices  for  the  county 
of  Durham  to  show  cause  why  a  writ  of  mandamus  should 
not  issue  directed  to  them  commanding  them  to  enter  or  cause 
to  be  entered  continuances  from  session  to  session  to  the  next 
general  quarter  sessions  upon  the  appeal  of  one  William 
Newton. 

On  the  8th  day  of  November,  1894,  at  the  Houghton-le-Spring 
Petty  Sessions  in  the  county  of  Durham,  an  order  was  made 
upon  Willi  I ra  Newton. 

(a)  Reported  by  W.  H.  Houfall,  Etq.,  Barrister-aULaw, 
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Within  seven  days  of  the  order  being  made  William  Newton        Rw. 
gave  notice  of  appeal  against  the  said  order  to  the  next  court  of    .      •• 
quarter  sessions  for  the  county  of  Durham^  and   served    such     Durham; 
notice   upon  the  said  M.  J.  Merrington  and  the  clerk  to  the     Kx  parte 
justices  for  the  petty  sessional  division  of  Honghton-le-Spriug.  Nkwton. 

William  Newton,  who  resided  at  Haltwhistle,  in  the  couuty  of         xg95 

Northumberland,  within  three  days  of  the  notice  of  appeal  having        

been  given,  attended   with  one  surety  before  a  justice  of  the    ^J^^^*^f~~ 
peace  acting  for  the  Haltwhistle  petty  sessional  division  of  the       ^!^ter^ 
county  of  Northnmberland,  and,  after  having  told  the  justice     aessums  — 
the  facts  of  the  case,  entered  into  a  recognisance  to  prosecute      Court  to 
the  said  appeal.  ^^JT^"**' 

A  copy  of  the  notice  of  appeal  and  the  recognisance  were  then  42  ^  43  Vict. 
duly  sent  to  the  clerk  of  the  peace  for  the  county  of  Durham,    c.49,»,  31. 
and  the  appeal  was  dnly  entered. 

The  Court  of  Quarter  Sessions  for  the  county  of  Durham 
refused  to  hear  the  appeal  on  the  ground  that  the  recognisance 
had  not  been  properly  entered  into. 

Scott  Fox,  for  the  respondent,  M.  J.  Merrington,  showed 
cause. — It  is  submitted  that  the  decision  of  the  Court  of  Quarter 
Sessions  was  correct,  and  that  the  recognisance  was  not  properly 
entered  into ;  it  should  have  been  entered  into  before  the  court 
which  made  the  order  upon  the  appellant.  The  respondent  had 
no  notice  that  the  appellant  was  about  to  enter  into  a  recog- 
nisance. The  court,  knowing  the  facts  of  the  case,  should  take 
the  recognisance  so  that  a  proper  amount  might  be  fixed. 

Strctchan,  for  the  appellant,  Newton,  in  support  of  the  order. 
— It  is  not  necessary  for  the  appellant  to  go  before  the  court 
making  the  order  upon  him  to  enter  into  the  recognisance.  The 
section  says  that  he  shall  enter  into  it  "  before  a  court,"  which 
clearly  means  any  court.  In  other  parts  of  the  section  courts  for 
the  same  county  are  referred  to,  which  point  to  a  distinction  in 
this  case. 

Cave,  J. — I  am  of  opinion  in  this  case  that  the  mandamus 
must  go.  It  is  a  mandamus  to  justices  to  hear  an  appeal  in 
certain  bastardy  proceedings  which  came  before  them  in  the 
ordinary  course  at  quarter  sessions.  The  parties,  it  appears, 
were  ready  for  the  appeal  to  be  heard  when  an  objection  was 
taken  on  behalf  of  the  mother  of  the  illegitimate  child  that  the 
recognisance,  which  had  been  entered  into  by  the  alleged  putative 
father  of  the  child,  had  not  been  taken  before  the  court  which 
made  the  order  on  the  man.  This  objection  was  upheld.  It 
was  not  suggested  that  the  man  was  unable  to  pay  the  costs  if 
he  were  unsuccessful  in  the  appeal,  but  the  objection  was  used 
as  a  means  of  getting  the  appeal  dismissed  without  the  case 
being  heard  upon  its  merits.  The  statute  which  governs  these 
proceedings  is  the  Summary  Jurisdiction  Act,  1879  (42  &  43 
Yict.  c.  49),  which  provides  by  sect.  31  that  where  any  person  is 
authorised  by  this  Act,  or  by  any  future  Act,  to  appeal  from  the 
conviction  or  order  of  a  court  of  summary  jurisdiction  to  a  court 
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NoRBit  date,  but,  in  the  fourth  column,  he  put  the  two  dates  when  N. 

Bi&cH  quitted  B.^s  service,    and,  in    addition,   signed    his   own   {the 

—  manager's)  name, 

1895.  N,    thereupon   took   out   a  summons  against   B.  for  unlawfully 

Hackney  defacing  his  licence,  and  produced  evidence  that  the  entries  in 

carriage ^he  fourth  column  amounted  to  a''  chairmarh/'  and  prejudiced 

Deja4:ing  \    him  in  his  hv,siness.     No  evidence  of  special  damage  wa^  given  : 

licence---  B[eld^  that  sect.  8  of  the  Hackney  Carriage  Act,  1843,  had  not  been 

columns—  complied  with,   and  that  there  had  been  a   deforcement    of  the 

Justices'  licence  in   the  fourth   column,  and  that  this  was  a  matter  of 

junsdictwn-—  complaint  within  sect.  22  of  the  Act,  and  that  the  magistrate 

Compensation       i     j    ±1        j*  •      •    !•  j«       /         7  ,' 

—Matter  of       "'^^  therefore,  J  unsutctton  to  order  compensation. 

complaint — 

6  4^1  Vict.    npHls  was  a  case  stated  by  one  of  the  metropolitan  police 
C.86,  M.8,22.  X      magistrates. 

Thomas  Norris  (the  appellant)  was  a  licensed  cabdriyer,  and 
John  Manley  Birch  (the  respondent)  was  a  cab  proprietor.  On 
the  3rd  day  of  August,  1894,  a  summons  came  on  for  hearing 
before  the  magistrate  at  the  Westminster  Police  Court,  whereby 
the  respondent  was  charged  that,  being  the  proprietor  of  a 
hackney  carriage,  and  employing  as  driver  of  the  said  carriage 
the  said  Thomas  Norris,  he  did  unlawfully  deface  his  licence. 

The  respondent  did  not  appear  to  the  summons  either  per- 
sonally or  by  a  solicitor.  A  person  giving  the  name  of  Louis 
Johnson  appeared,  and  said  that  he  was,  when  the  acts  com- 
plained of  were  done,  foreman  of  a  cab  yard,  occupied  by  the 
respondent. 

The  appellant  gave  evidence  that  he  entered  the  respondent's 
service  on  the  16th  day  of  March,  1894,  and  that  he  left  it  on 
the  2nd  day  of  May,  1894,  and  that  be  applied  to  the  respon- 
dent for  his  licence  to  be  returned  to  him  on  the  26th  day  of 
July,  1894.  He  admitted  that  there  were  some  breaks  in  the 
said  service. 

The  magistrate  found,  as  a  fact,  that  the  following  statements 
made  in  tbe  entries  upon  the  licence  were,  as  a  fact,  true. 

The  licence  of  tbe  appellant  was,  on  his  application,  returned 
to  him  by  the  respondents,  marked  as  follows  : 

Entries  as  required  by  tbe  Act  6  &  7  Vict.  c.  86,  s.  81  and  by  32  &88  Vict.  c.  115, 
and  the  owner,  made  in  pursuance  thereof,  incorporating  the  said  requirements,  are 
to  be  made  by  proprietors  in  the  respective  columns  beneath  : 

Name  of  proprietor :  J.  M.  Birch. 

Address  of  proprietor  :  27,  Great  Peter-street,  Westminster. 

Date  when  within  licensed  person  entered  proprietor's  service :  IGth  day  of  March, 
1894. 

Date  of  quitting  service  :  28rd  day  of  March,  1894,  2nd  day  of  May,  1894. — Louis 
Johnson. 

The  magistrate  further  found  as  a  fact  that  the  two  first  rows 
of  the  above  marking  were  printed  on  the  licence,  as  they  are 
ou  all  cabdrivers'  licences,  and  the  third  row  (being  the  first 
space  provided  to  be  filled  up  by  the  respondent)  was  written  by 
the  said  Louis  Johnson  acting  for  the  respondent. 
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The  appellant,  complained  that  the  writing  in  the  last  column       Nobrib 
of  the  written  marking  was  a  chairmarking  of  his  licence^  and       „  '^• 

would  prejudice  his  chance  of  obtaining  employment  from  other        ' 

cab  proprietors.     The  appellant  did  not  allege  that  he  had  as  a        1895. 
fact  produced  the  said  licence  to  any  other  cab  proprietor  asking      rT~T~ 
for  employment   and  had  been  refused^  but  he  called  two  cab    carria^— 
proprietors  who  gave  evidence  that  they  should  refuse  employ-      D^acing 
ment  to  any  driver  producing  a  licence  so  marked.     They  said     ^^*^^^~7 
that  only  one  date  ought  to  appear  there,  and  that  anything    columna— 
appearing  in  the  last  column  except  the  date  is  in  the  cab  trade      justices* 
supposed  to  be  against  a  man's  character.  jurisdiction— 

The  magistrate  found  as  a  fact  that  the  writing  in  the  last  ^^^^y 
column  was,  though  in   every    respect   true^   so   written    as    to   complaint- 
prejudice   the    appellant    with    other    cab    proprietors    to    the    6  #  7  Vict. 
knowledge    of    the    said    Louis    Johnson^    the    agent    for   the  ^'  ^* "'  ^'  ^^* 
respondent. 

It  was  contended  for  the  appellant  that  the  above  facts  dis- 
closed a  matter  of  complaint  between  the  respondent  and  the 
appellant  within  6  &  7  Vict.  c.  86,  s.  22,  and  the  magistrate 
was  asked  to  deal  with  it  under  that  section. 

The  magistrate  was  of  opinion  that  the  above  facts  did  not 
disclose  such  a  matter  of  complaint^  and  that  the  appellant  had 
given  no  evidence  of  any  damage  or  loss  upon  which  he  could 
assess  compensation^  and  he  therefore  dismissed  the  summons. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
magistrate  was  right  in  either  of  the  above  opinions ;  if  right  in 
either^  the  said  summons  was  to  stand  dismissed ;  if  wrong  in 
both,  the  case  was  to  be  remitted  to  him  to  be  further  dealt 
with  as  the  Court  should  direct. 

The  Hackney  Carriage  Act,  1843  (6  &  7  Vict.  c.  86)  provides 
as  follows : 

8 Mid  on  every  licence  for  a  driver  or  conductor  the  regintrar  shall 

cause  proper  oolamns  to  be  prepared  in  which  every  proprietor  eoaploying  the  driver 
or  condactor  named  in  each  licence  shall  enter  his  own  name  and  addresd  and  the  days 
on  which  sach  driver  or  conductor  shall  enter  and  shall  quit  his  service  respectively  ; 
and  in  case  any  of  the  particulars  entered  or  indorsed  upon  any  licence  in  pursuance 
of  this  Act  shall  be  erased  or  defaced  every  such  licence  shall  be  wholly  void  and  of 
none  e£fect ;     .     .    ,     .  | 

22 it  shall  be  lawful  for  any  justice  of  the  peace  to  hear  and  determine 

all  matters  of  complaint  between  any  proprietor  of  a  hackney  carriage  .... 
and  the  driver  or  oondnctor  of  the  same,  and  to  order  payment  of  any  sum  of  money 
that  shall  appear  to  be  dae  to  either  party  for  wages  or  for  the  earnings  in  respect  of 
any  such  carriage  ....  and  to  order  such  compensation  to  either  party  in 
respect  of  any  other  matter  of  complaint  between  them  as  to  such  justice  shall  seem 
proper. 

Morton  Smith,  for  the  appellant. — The  magistrate's  decision  is 
wrong.  There  was  a  defacing  of  the  document :  {Hurrell  v.  Ellis, 
2  C.  B.  295 ;  15  L.  J.  18,  C.  P. ;  Rogers  v.  Macitamara,  14  C.  B. 
27 ;  23  L.  J.  1,  C.  P.)  The  two  dates  in  the  fourth  column 
implied  that  the  driver  had  been  out  on  the  then  recent  cab 
strike,  and  that  would  prejudice  his  chance  of  being  employed. 
[Kehnjudt,   J. — Suppose   there   had  been  two   employments  ?] 
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NoBBiB       Then  the  dates  of  both  should  have  been  entered.     Bat  here 
g  ^'  there  is  only  one  date  of  a  commencement  of  employment^  bat 

'       two  dates  indicating  his  quitting.     It  was  stated  at  the  hearing 

1895.        before  the  magistrate  that  the  effect  of  these  two  dates  in  the 
"7"         fourth  column  would  be  to  the  prejudice  of  the  driver.     Nothing, 
cotrifl^^    except   the   date   of  leaving  service,  is  to  be  entered  in   tins 
Defacing     oolumn^  and  all  else  is  prejudicial  to  the  holder  of  the  licence. 
licence ---     Bq^  here  there  was  further  the  signature  "  Louis  Johnson." 
coril^a-         ^-  ^'  Campbell  (6f.  P.  Taylor  with  him)  for  the  respondent.— 
Jtbstiees*      The  facts  of  the  case  do  not  show  a  complaint  within  sect.  22. 
jurisdiction—  If  the  cab  proprietor  puts  any  marks  on  the  licence   without 
^^^tw^  authority,  no  doubt  an  action  would  lie  against  him,  but  that  is 
c(mplaint—   Qot  the  case  here.     It  is  submitted  thnt  what  has  been  done  here 
6^7  Vict,    is  really  no  more  than  a  substantial  compliance  with  the  statute, 
c.  86, 88, 8, 22.  i^   jg  admil  ted   that    the   driver  left   the  employment   on    two 
occasions,  and^  therefore,  both  dates  must  be  given  in  order  to 
fulfil  the  requirements  of  the  Act,  and  if  this  should,  in  fact, 
prejudice  the  holder  of  the  licence,  the  employer  is  not  respon- 
sible, because  it  is  done  in  compliance  with  what  the  Act  requires. 
The  mere  fact  that  there  is  only  one  date  in  the  third  column 
cannot  be  said  to  amount  to  a  defacement.       Neither  can  the 
signature    of   the   agent,  which  is  a  matter  of  common  usage, 
amount  to  a  defacement.     In  any  case,  this  is  not  a  ''  matter  of 
complaint "  contemplated  by  the  section. 

Lawrance,  J. — I  think  that  the  terms  of  sect.  8  of  the 
Hackney  Carriage  Act  of  1843,  requiring  that  the  proprietor 
shall  enter  in  the  proper  columns  on  the  licence  the  days  on 
which  the  driver  enters  and  quits  his  service,  have  not  been 
complied  with.  If  he  had  entered  only  the  dates  of  the  last 
entry  and  quitting  by  the  driver  in  his  service,  he  would  have 
complied  with  what  is  necessary  under  that  section.  But  here 
the  date  of  the  driver's  first  entering  service  and  the  two  dates 
of  his  leaving  such  service  were  entered  on  the  licence,  but  not 
the  date  of  the  second  entry  into  service.  It  is  not  necessary  to 
decide  whether  if  that  date  had  been  given  the  case  would  have 
been  different,  and  whether  that  would  have  amounted  to  a 
defacing  of  the  licence,  or  whether  there  should  be  only  one  date 
of  quitting  service  given  in  the  fourth  column.  The  writing  on 
the  licence,  however,  did  not  state  the  whole  truth,  and,  in 
addition  to  the  date  in  the  fourth  column,  there  is  the  signature 
of  "  Louis  Johnson,^'  and  this  was  not  a  compliance  with  the 
section,  and  amounts  to  a  defacing  of  the  licence.  Evidence  was 
called  on  behalf  of  the  driver  to  show  that  the  effect  of  this,  and 
also  of  a  second  date  in  that  column,  would  be  to  prejudice  him 
in  the  eyes  of  other  cab  proprietors  and  prevent  him  from 
obtaining  employment  from  them.  It  was  contended  that  this 
was  not  a  '^  matter  of  complaint "  within  sect.  22  of  the  Act^  and 
that  the  magistrate  had  no  jurisdiction  to  entertain  the  case. 
[The  learned  Judge  then  read  sect.  22.]  I  think  the  evidence 
clearly  showed  a  cause  of  complaint  witlun  the  intention  of  this 
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sectioD,  and  that  the  magistrate  had  jurisdiction  to  entertain  the        Norbib 
claim.      I  think  also  there  was  evidence  of  damage  or  loss  upon        ^  '*• 

which  he  could  assess  compensation,  and  that  he  ought  to  have         ' 

acted  on  it.  1895. 

Kennedy^  J. — The  magistrate  found,  as  a  fact,  that  if  anything,       if  ~T~ 
though  in  every  respect  true,  appears  in  the  fourth  column  of  the     carnage— 
licence,  with  the  exception  of  the  date  of  the  determination  of      Defacing 
the  employment,  it  is  prejudicial  to  the  driver's  character  so  far     ^^^S^T 
as   obtaining   employment    from    other    cab   proprietors.      The     cotumm— 
Hackney  Carriage  Act  requires  that  the  owner  shall  enter  in  the      Justices* 
first  and  second  columns  his  own  name  and  address  respectively,  jurisdiction— 
and  in  the  third  and  fourth  columns  the  dates  of  the  commence-    _^!j^^^  o/* 
ment  and  determination  of  the  employment  of  the  driver.     Now  complaint- 
do  these  columns  comply  with  the  requirements  of  sect.  8,  or    6  <f  7  Vict. 
does   more  than   is  so  required  appear   there?     lu    the   fourth        »' 
colamn  there  are  two  dates  and    the  name  '^  Louis  Johnson. ^^ 
The  appearance  of  the  two  dates  is  explained  to  us  by  the  fact 
that  there  was  a  temporary  break  in  the  driver^s  employment, 
although  we  do  not  find  in  the  third  column  any  date  to  show 
when  the  second  employment  began.     Therefore,  it  is  a  case  in 
which  something  not  required  by  the  statute  is  written.     I  will 
not  go  so  far  as  to  say  that  the  mere  fact  that  two  dates  appear 
in  the  fourth  column  and  only  one  in  the  third  column  is  sufficient 
to  amoant  to  a  defacement  of  the  licence,  merely  because  certain 
persons  in  the  trade  choose  to  regard  it  as  a  bad  mark.     But  this 
case  goes  further  than  that.     Here,  in  addition  to  the  two  dates, 
there  is  the  signature  "  Louis  Johnson  '^  in  the  fourth  column. 
This  is  not  required  by  the  Act,  and  is  a  non-complying  with  the 
section,  and  ought  not  to  be  there,  and  is,  therefore,  a  defacing 
of  the  licence.     As  to  whether  the  magistrate  had  jurisdiction,  I 
have  no  doubt  that  this   case  falls,  and  was  intended  to  fall, 
within  sect.  22,  and  as  there  was  evidence  that  the  driver  was 
prejudiced  thereby  in  his  chance  of  getting  further  employment 
from  other  cab  proprietors,  I  am  of  opinion  that  this  appeal  must 
succeed,  and  the  case  go  back  to  the  magistrate  for  him  to  assess 
the  compensation  the  driver  is  entitled  to. 

Solicitor  for  the  appellant,  W,  Holloway, 

Solicitor  for  the  respondent,  T,  Diterdin  Button, 
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QUEEN'S  BENCH  DIVISION. 

Jan.  16  and  17,  1895. 

(Before  Lawrancb  and  Kbnnbdy,  JJ.) 

Scott  (app.)  v.  Baring  (reap.)  (a) 

Justices — Jurisdiction — Bou&  fide  claim  of  right. 

The  appellant  was  summoned  for  that  he,  being  an  unauthorised 
person,  did  dig  and  take  turf  sods  and  loam  from  Banstead 
Oomm,on  contrary  to  one  of  the  bye-laws.  At  th^.  hearing  it  too* 
proved  that  the  appellant  toas  authorised  by  the  bailiff  of  the 
lord  of  the  manor,  and  that  the  right  had  been  exercised  fyr 
several  years.  The  case  of  Robertson  v.  Hartopp  (62  L.  T,  Rep. 
585),  which  was  an  action  brought  on  behalf  of  the  tenants  of 
the  manor  of  Banstead  to  restrain  the  lord  from  inclosing  and 
digging  up  the  wa^ste  so  as  to  interfere  with  the  rights  of 
common,  wa^  cited,  and  the  justices,  having  regard  to  that 
decision,  found  a^  a  fact  that  the  appellant  was  an  un* 
authorised  person  within  the  meaning  of  the  bye-laws,  and 
convicted  him : 

Held,  that,  there  being  a  bon&  fide  claim  of  right  set  up  which 
wa>s  not  obscure  or  impossible  in  law,  the  jusHces  were  estopped 
from,  inquiring  into  the  merits  of  the  claim ;  that  their  juris- 
diction was  ousted;  and  that  they  had  no  right  or  power  to 
make  further  inquiry,  and  ought  nx>t  to  have  been  influenced  by 
the  judgment  in  Robertson  v.  Hartopp. 

/^ASE  stated  by  justices. 

At  a  petty  sessions,  held  at  Epsom  on  the  30th  day  of  July, 
1894,  an  information  was  preferred  by  the  respondent,  the  Hon. 
Francis  Henry  Baring  (chairman  of  the  Banstead  Commons 
Conservators),  against  the  appellant  Stephen  Scott,  ander  the 
foorth  bye-law  of  the  Banstead  Commons  Conservators,  made  in 
pursuaDce  of  the  Metropolitan  Commons  (Banstead)  Sapple* 
mental  Act,  1893  (56  &  57  Vict.  c.  cvii.),  charging  that  the 
appellant,  on  the  8th  and  27th  day  of  Jane,  1894,  at  the  parish 
of  Banstead,  then  being  an  unaathorised  person,  did  unlawfully 
cut,  dig,  and  take  turf  sods  and  loam  from  and  disturb  the 
surface  of  Banstead  Common,  contrary  to  the  bye-law.  On  the 
hearing  of  the  information  it  was  admitted  that  the  appellant 

(u)  Reported  by  Henrt  Leigh,  Esq.,  Barriater-at-Law. 
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did  cnt  and  dig  tarf  sods  and  loam,  and  that  he  was  not  anthorised       Soon 
by  the  conservators  to  do  so ;  but  it  was  contended  that,  inas-      p^* 

mnch   as   the  appellant  was  duly  anthorised  to  do  so  by  the        ' 

owners  of  the  soil  of  the  commons,  who  had  for  years  past  cnt        1895. 
and  dug  turf  sods  and  loam,  and  had  authorised  other  persons        ~~: — 
so  to   do,   he  was  not   an  "  unauthorised  person "  within   the  j^dMion^ 
definition  of  the  term  "  unauthorised  person "  contained  in  the     Bond  fide 
first    of   the   bye-laws.     Evidence  was  given  by  the   bailiff  for  claim  of  right. 
certain  owners  of  the  soil  of  Banstead  Hoath  that   for  fifteen 
years  such  owners  had  exercised  the  right  of  cutting  turf  and 
digging  loam,  and  that  for  about  five  years  he  had  authorised 
the  appellant  to  do  so  on  the  part  of  the  owners. 

By  the  conservators'  first  bye-law  the  term  '^  unauthorised 
person  '^  means  any  person,  except  a  person  for  the  time  being 
duly  authorised  by  the  conservators,  in  writing,  or  a  person 
acting  legally  by  virtue  of  some  estate  or  interest,  or  in  the 
legal  exercise  of  some  right  saved  by  the  scheme  for  the 
establishment  of  local  management  with  respect  to  Banstead 
Downs  and  Heath,  and  confirmed  by  the  aforesaid  Act  of  1893, 
in,  over,  or  affecting  the  commons  or  some  part  thereof,  or 
a  person  duly  authorised  by  a  person  entitled  so  to  act  as 
aforesaid. 

The  fourth  bye-law  provided  that  ''no  unauthorised  person 
shall  cut,  dig,  take,  or  sell  any  turf,  sods,  gravel,  clay,  peat,  loam, 
sand,  or  other  substance  from  or  disturb  the  surface  of  the 
Commons .''  The  case  of  Robertson  and  others  v.  Ha/rtopp  and 
others  (62  L.  T.  Bep.  585 ;  43  Ch.  Div.  484)  was  referred  to,  and 
two  Orders,  dated  the  11th  day  of  April,  1889,  and  the  4th  day 
of  February,  1890,  of  the  Court  of  Chancery  in  respect  of  that 
action,  were  put  in  on  behalf  of  the  respondent  and  read. 

On  behalf  of  the  appellant,  it  was  objected  that  these  orders 
were  not  evidence  against  him,  as  he  was  not  a  party  to  the 
proceedings  in  the  aforesaid  case,  and  it  was  contended  that, 
as  the  appellant  claimed  a  right  to  dig  the  loam,  the  juris- 
diction of  the  justices  was  ousted.  On  behalf  of  the  respondent, 
it  was  contended  that  the  appellant  was  an  ''  unauthorised 
person,^'  on  the  grounds  (1)  that  he  had  not  been  authorised  by 
the  conservators;  (2)  that  he  had  no  estate,  interest,  or  right 
in  the  commons,  and  was  not  authorised  by  any  person  acting 
legally  by  virtue  of  some  estate,  interest,  or  right  therein. 

The  justices  found,  as  a  fact,  that  the  appellant  was  an  un- 
authorised person  within  the  meaning  of  the  bye-laws,  and  duly 
convicted  him. 

The  question  of  law  for  the  opinion  of  the  Court  was,  "  whether 
the  appellant  was  an  unauthorised  person  within  the  meaning 
of  the  bye-laws  of  the  Banstead  Commons  Conservators,  he 
having  been  authorised  to  dig  and  take  away  loam  by  the  owners 
of  the  soil  of  Banstead  Heatn  as  hereinbefore  mentioned.'' 

If  the  Court  should  be  of  opinion   that   the  conviction  was 
legally  and  properly  made,  and  that  the  justices  did  not  exceed 
VOL.  xvui.  K 
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Soon       their  jurisdiction^  and  bhat  the  appellant  was   liable^  the  con- 
^  ^-  yiction  was  to  stand;  but  if  the  Court  should  be  of  opinion  to 

'      the  contrary,  then  the  conviction  was  to  be  quashed. 

1895.  Channell,  Q.O.   {Oartmell  with  him)  for  the  appellant. — The 

T~*        alleged  offence  here  was   under  a  bye-law  made  in  pursuance 
jitrUdietion— ^^  the   Metropolitan    Commons   (Banstead)    Supplemental  Act 
Eond  ftde     1893.     This  was  merely  an  Act  for  the  regulation  of  the  common, 
claim  of  right.  Qjid  it  was  not  intended  to  take  away  the  rights  of  the  com- 
moners.    If  the  right  that  the  appellant  claims  is  one  that  can 
exist  in  law,  the  magistrates  cannot  go  into  it  without  dealing 
with  a  question  of  title,  which  they  have  not  jurisdiction  to  do. 
In  order  to  deal  with  the  claim  they  must  find  on  proper  eyidence 
that  the  claim  is  not  honafidei  which  they  were  unable  to  do  here. 
The  conviction,  therefore,  was  wrong. 

Cluer  for  the  respondent. — The  magistrates  were  right  in  con- 
victing and  in  the  course  they  adopted  as  regards  the  claim  of 
the  appellant.  They  had  to  see  whether  his  contention  was  a 
reasonable  one.  The  claim  made  was  not  sufficient  to  oust  their 
jurisdiction :  {Watkins  v.  Major,  32  L.  T.  Rep.  852 ;  L.  Hep.  10 
C.  P.  662.)  The  bye-law  is  authoritative,  and  the  magistrates 
must  be  guided  by  it.  In  Robertson  v.  Hartopp  (62  L.  T.  Rep. 
585;  43  Ch.  Div.  484),  which  was  an  action  by  the  tenants  of 
the  manor  to  restrain  the  lord  of  the  manor  from  digging  and 
removing  the  soil  so  as  to  interfere  with  their  rights  of  common, 
the  whole  point  was  that  there  was  not  sufficiency  of  common, 
and  it  was  held  that  the  lord  ought  to  be  restrained  from  doing 
any  acts  which  would  interfere  with  the  commoners^  rights.  That 
decision  is  binding  here,  and  the  magistrates  were  bound  to  act 
on  it. 

Channell,  Q.C.  in  reply. — ^It  is  not  intended  to  give  jurisdiction 
to  the  magistrates  by  this  bye-law,  and  they  cannot  determine 
the  right  of  cutting  turf.  If  it  purports  to  give  such  power,  it 
is  a  bad  bye-law. 

Lawsancs,  J. — In  this  case  the  jurisdiction  of  the  magistrates 
is  ousted.  There  was  a  bond  fide  claim  of  right,  which  might 
exist  in  law ;  and  the  magistrates  had  no  right  and  no  power  to 
inquire  further  if,  when  it  was  once  made  out,  it  was  a  bond  fide 
claim.  The  question  depends  upon  whether  the  judgment  in 
Robertson  v.  Hao'topp  {ubi  sup.)  was  so  conclusive  as  to  justify 
the  magistrates  in  coming  to  the  conclusion  that  this  claim  could 
not  exist  in  law.  That  it  was  a  bond  fide  claim  is  not  disputed ; 
nor  that,  if  Robertson  v.  Hartopp  had  not  been  decided,  the 
magistrates'  hands  would  have  been  stayed  and  their  jurisdiction 
ousted.  Then  comes  the  question  whether  that  judgment  ought 
to  lead  them  to  the  conclusion  that  there  could  be  no  such  claim 
as  that  set  up  by  the  appellant.  The  appellant  assumed  to  be 
an  ^'  authorised  person,^'  and  that  he  came  within  the  exception 
from  '^  unauthorised  persons ;"  that  is,  *^  any  person  except  a 
person  (I  am  leaving  out  immaterial  words)  ^  duly '  authorised 
by  the  conservators  in  writing  or  a  person  acting  legally  by 
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▼irtae  of  some  estate  or  interest^  or  in  legal  exercise  of  some       Soott 
right  saved  by  the  said  scheme  in,  over,  or  affecting  the  commons      ^  JJ: 

or  some  part  thereof,  or  a  person  duly  authorised  by  a  person ' 

entitled  so  to  act  as  aforesaid.'^     The  appellant  claimed  to  be        1895. 

authorised  by  the  agent  of  the  lord  of  the  manor,  the  owner  of        T~~__ 

the  soil  of  the  manor ;  and  at  the  hearing  the  agent  was  called,  jurUdicUon^ 

and  he  said  :  '^  I  did  authorise  him.     I  did  sell  him  the  loam  at     Bond  fide 

4«.  a  load,  and  he  took  it  and  sold  it  for  what  he  could  get."  cloiim  of  right. 

The  agent  also  said  that  he  had  never  been  stopped  digging 

turf  or  loam  by  anyone,  and  that  that  had  gone  on  from  1877  up 

to  the  present  time.     That  was  the  evidence  given  at  the  trial 

before  the  magistrates.     Then  it  was  argued  that  the  judgment 

in  Robertson  v.  Hartopp  was  binding  on  the  magistrates,   and 

shows  that  no  person  is  entitled  to  act  as  the  appellant  did  in 

the  present  case.     That  raises  the  very  point.     In  order  to  see 

whether  the  appellant  is  right  or  not,  and  whether  this  case  is 

on  all- tours  with  Robertson  v.  Hartopp,  the  magistrates  would 

have  to  hear  evidence  to  decide  the  very  point ;  and  that  is^  in 

my  judgment,  a  thing  which  they  were  not  entitled  to  do.    Then 

it  is  said  that  the  onus  was  on  the  lord  of  the  manor.     I  do  not 

care  on  which  side  the  onus  was.     That  was  a  matter  over  which 

the    magistrates   had    no  jurisdiction   whatever.      If  they  had 

so  acted,   they  would  have  been  exceeding  their  jurisdiction 

altogether;  but  in  this  case  they  took  a  much  shorter  course. 

They  looked  on  Robertson  v.  Hartopp  as  establishing  that  any 

person  was  prevented  by  the  judgment  from  illegally  digging 

turf  or  loam  on  the  common,  and  that  the  appellant  must  be 

guilty   of  the   charge   made  against  him.      As   I   said  before, 

there   was   a   bond  fide  claim  of  right.      He  claimed  to  be  ^^  a 

person  authorised  by  a  person  entitled  to  authorise  him  to  dig 

tarf  there,''  and  that  was  a  bona  fide  claim  of  right.     Therefore, 

the  case  could  not  have  been  decided  without  the  magistrates 

making  an  inquiry  in  the  matter,  which  they  had  no  right  or 

jurisdiction    to    make;    and,   therefore,   their   jurisdiction   was 

ousted,  and  the  conviction  was  wrong.     Our  judgment  should 

be  for  the  appellant. 

EIeknedy,  J. — ^I  have  come  to  the  same  conclusion.  The 
magistrates  ought  to  hold  their  hands  when  there  is  a  bona  fide 
claim  of  right;  yet,  if  the  claim,  though  an  honest  claim,  is 
absurd  and  impossible  in  point  of  law,  then  they  ought  to  deal 
with  the  case  that  is  before  them.  Here  the  magistrates  have 
proceeded^  although  a  claim  of  right  was  set  up  honestly  and 
bona  fide.  Was  the  right  absurd  or  impossible  in  point  of  law, 
or  such  a  right  that,  without  going  into  evidence,  its  impossi- 
bility would  be  patent  to  everybody  ?  The  reason  for  saying 
in  this  case  that  the  act  complained  of  was  an  act  which  could 
not,  although  a  claim  of  right  was  set  up,  be  treated  as  a  reason- 
able claim,  is  that  there  was  a  judgment  of  Stirling,  J.,  and 
a  further  judgment  of  the  Court  of  Appeal^  which  were  judg- 
ments in  an  action  brought  by  a  plaintiff  against  one  at  any 

K  2 
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SooTT       rate  of  those  persons  whose  agent  was  the  person  who  gave 
^'  authority  to  the  person  charged  here^   and  which  the  person 

'      believed  to  be  rightly  given  him,  but  which  in  fact  it  is  said 

1895.       could   not  have  been  rightly  given  him.      But  that  judgment 

-~        cannot  be  treated  as  proof  that  there  could  be  no  reasonable 

Jur^dictionn-  ^l^im  o£  right  here  in  point  of  law.     That  case  decided  that^ 

Bond  fide     under  the  circumstances  there  proved,  the  persons  in  the  position 

claim  cf  right,  oi  gir  John  Hartopp,  lord  of  the  manor  of  Banstead,  had    no 

right  to  do  certain  acts  of  inclosure,  and  also  to  dig  and  remove 

part  of  the  soil  of  the  waste,  because  these  acts  interfered  with 

the  just  rights  of  the  commoners.     It  is  possible,  at  any  rate,  to 

conceive  circumstances  under  which  those  acts  might  have  been 

lawfully  done;  but  when  an  honest  claim  of  right  is  set  up,  it  is 

not   for  the  magistrates  to   entertain   an  inquiry   whether   the 

claim  is  substantial  or   not.     If  it  is  not  on  the  face  of  it  an 

impossible  or  an  unreasonable  claim,  then  the  magistrates  are 

estopped  from  entertaining  any  discussion  in  the   case.     The 

magistrates  having  once  found  that  the  act  was  done  under  a 

bond  fide  claim  of  right,  ought  to  have  held  their  hands.     I  agree 

that  our  judgment  should  be  for  the  appellant,  with  costs. 

Appeal  allowed. 
Solicitors   for  the  appellant,  Lawrerice,  Oraham,    Oray,   and 
Svifherland. 

Solicitors  for  the  respondent,  Honm  and  Birkett, 
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Thursday,  March  28,  1895. 

(Before  Cave  and  Weight,  JJ.) 

Irons  (app.)  v.  Von  Tbomp  (resp.).  (a) 

Sale  of  Food  and  Drugs  Act  1875  (38  *  39  Vict.  c.  63),  ss.  6,  25 
— Article  not  of  quality  demanded — Invoice  and  label  on  article 
supplied  to  seller —  Warranty. 

Neither  an  invoice  which  contains  a  description  of  an  article  sold, 
nor  a  label  affixed  to  such  article,  even  though  it  contains  the 
words  ^'warranted  genuine  and  pwre,"  can  of  itself  constittUe 
a  written  warranty  within  the  meaning  of  sect.  25  of  the  Sale  of 
Food  and  Drugs  Act,  1875. 

CASE  stated  by  justices  of  the  peace  acting  for  the  division  of 
Handsworth,  in  the  county  of  Stafford. 

(a)  Reported  by  W.  W,  Obb,  Bsq*,  Barri8ter-«t-Law, 


CEIMINAL  LAW  CASES.  183 

At  a  petty  sessions^  holden  at  Hands  worthy  on  the  12th  day  of       Ibons 
October^  1894^  a  sammons  was  heard  on  an  information  by  the   y    ^* 

respondent^  an  inspector  under  the  Sale  of  Food  and  Drugs  Acts^         

against  the  appellant  charging  that  the  appellant  '*  on  the  24th        1895. 
day  of  August^  1894,  at  the  parish  of  Handsworth,  did  sell  to  one    . .  r 
Toy,  to  the  prejudice  of  the  purchaser,  a  certain  article  of  food,     of  food  ^ 
to  wit,  ground  ginger,  which  was  not  of  the  nature,  substance.  Article  not  of 
and  quality  of  the  article  demanded,  the  same  being  adulterated  ^^^^^ 
with  at  least  90  per  cent,  of  exhausted  or  spent  ginger,  contrary  waaranty— 

to  statute.'^  Invoice  and 

The  charge  was  laid  under  the  6th  section  of  the  Sale  of  Food  2a6ci— £faie  of 
and  Drugs  Act,  1876,  and  the  justices  convicted  the  appellant,    j^^g^t 
aud  fined  him  in  the  sum  of  11,  and  IZ.  13«.  costs.  1875—38  ^89 

The  appellant  gave  evidence  that  he  had  purchased  the  ginger  y^^-  c-  63, 
Hs  and  for  genuine  ginger  made  up  in  four  canisters  of  21b.  each,  "'  ^'  ^^' 
from  one  of  which  the  purchaser  was  served,  and  that  he  received 
in  connection  with  the  purchase  of  it  an  invoice  wherein  the 
same  was  described  as  "  ground  ginger,'^  and  that  each  of  the 
cunisters  containing  the  substance  delivered  to  him  by  his  vendor 
had  affixed  on  the  outside  a  label  upon  which  were  printed  the 
words  ''  Warranted  Genuine  Fare  Ground  Ginger.'* 

The  bale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
provides : 

Sect.  25.  If  the  defendant  in  any  prosecution  nnder  this  Act  proye  to  the  satis- 
faetion  of  the  jaatices  or  conrt  that  be  had  purchased  the  article  in  question  as  the 
aame  in  nature,  substance,  and  quality  as  that  demanded  of  him  by  the  prosecutor, 
and  with  a  wptten  warranty  to  that  effect,  that  he  had  no  reason  to  beUeve  at  the 
time  when  he  sold  it  that  the  article  was  otherwise,  and  that  he  sold  it  in  the  same 
state  as  when  he  purohased  it,  he  shall  be  discharged  from  the  prosecution,  but  shall 
be  liable  to  pay  the  costs  incurred  by  the  prosecutor,  unless  he  shall  have  giyen  due 
notice  to  him  that  he  will  rely  on  the  above  defence. 

Mont€tg%te  Lush  for  the  appellant.-^The  case  turns  on  sect.  25 
of  the  Act,  and  having  regard  to  that  section  there  are  two  things 
in  the  present  case  which  import  a  warranty.  The  invoice 
imports  a  warranty,  because  it  describes  this  stufE  in  the  tin  as 
ground  ginger.  The  appellant  bought  a  tin  which  purported  to 
<x>ntain  ground  ginger,  and  as  between  the  appellant  and  Kidson, 
from  whom  he  purchased  it,  that  was  a  warranty ;  it  was  in  fact 
a  warranty  that  what  we  were  buying  was  ground  ginger,  so  that 
upon  the  invoice  alone  tke  present  case  is  brought  within  the 
decision  in  Laidlaw  v.  Wilson  (1894)  1  Q.  B.  74).  It  was  a  sale 
to  the  appellant  by  description,  and,  if  so,  the  provisions  of 
sect.  25  are  satisfied.  Again,  there  is  another  point  which  makes 
this  a  much  stronger  case  than  Laidlaw  v.  Wilson  {uhi  sup,). 
Here  there  was  a  printed  warranty  on  the  label,  and  as,  by 
sect.  20  of  the  Interpretation  Act,  1889,  writing  includes  printing, 
tliere  was,  therefore,  upon  the  label  a  written  warranty  within 
the  meaning  of  the  section,  as  well  as  within  Laidla/w  v.  Wilson 
{ttbi  sttp.).  The  case  also  of  the  Farmers  and  Cleveland  Dairies 
C<nnpany  Limited  v.  8t&venson  (63  L.  T.  Bep.  776 ;  60  L.  J.  70, 
M.  G.)  shows  the  effect  of  a  label  as  importing  a  warranty. 
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Irons  H,    D.   Oreen,    Q.O.,    for  the    respondent,   was  not  called 

Gave,  J. — ^This  case  is  one  in  which  the  magistrates  have  con- 

1895.        victed  on  the  ground  that  there  was  not  a  written  warranty 
Ad  uTation  ^^^^^^  ^®^*''  ^5  of   the  Act  which   provides  as  follows :     [His 
of  food—     Lordship  read  the  section  and  proceeded:]     Therefore,  what  the 
Article  not  of  defendant  had  to  prove  was  that  he  had  purchased  the  article  as 
AM^lt^^X—  ^^®  same  in  nature,  substance,  and  quality  as  that  demanded  of 
Warranty  —  ^™>  *^^  ^^^  *  written  warranty  to  that  effect,  and  that  he  sold 
Invoice  and    it  in  the  same  state  as  when  he  purchased  it.     He  had  to  prove 
tahel—aale  of  these  two   things.     The  magistrates   held  that  there  was    no 
Drugs  Act     written  warranty,  and  I  think  they  held  so  rightly.     I'he  case  of 
IS'j^-^SBysQ  Laidlaw  v.  Wilson  {ubi  sup,)  has  been  referred  to  as  governing 
Vict.  c.  68,    this  case,  and  it  does  govern  it,  but  not  in  the  sense  contended  for 
*».  6.  25.     ^jj  behalf  of  the  appellant.    There  the  facts  were  that  the  purchase 
^was  made  under  a  contract  which  provided  that  the  article  sold 
was  pure  lard,  and  Charles,  J.,  in  his  judgment,  says :  ''  In  my 
judgment  it  is  not  necessary  that  the  word  '  warranted '  should 
be  actually  used.     To  my  mind  it  is  enough  if  the  language   of 
the  document  imports  a  warranty,  and  shows  an  intention  on  the 
part  of  the  vendor  to  warrant.     It  was,  however,  said  on  the  part 
of  the  appellant  that  there  were  two  cases  which  were  opposed  to 
that  view.     The  first  was  Book  v.  Hopley  (38  L.  T.  Rep.  649  ; 
3  Ex.  Div.  209).    But  that  case  is  distinguishable  on  two  grounds. 
In  the  first  place  the  statement  there  was  that  the  thing  sold  was 
lard  simply ;  there  was  no  statement  of  its  purity.^'    Now,  I  need 
not  go  further  than  that.     The  learned  judge  not  only  gives  the 
ground  of  his  own  decision  that  the  contract  was  for  pure  lard, 
but  he  also  discusses  another  case — the  case  of  Rooh  v.  Hoyley 
(ubi  sup,) — and  considers  it  as  not  binding,  because  the  languag^e 
used  there  was  that  the  thing  sold  was  lard  simply  with  no  state- 
ment as  to  its  quality.     In   the  present  case  the  magistrates 
declined  to  look  at  the  invoice  as  showing  what  the  coutract  was^ 
and  I  am  of  opinion  that  they  were  right  in  so  doing.     No  doubt 
there  are  some  cases  in  which  the  invoice  ought  to  be  looked  at^ 
as   in  the   case  of   the   Farmers    cmd  Cleveland   Dairies    Oom^ 
pany   v.  Stevenson  {ubi  sup,),  where    milk  was    delivered   in 
chums  with  a  label  on  each  churn,  stating  that  the  milk  was 
warranted  genuine  new  milk.     It  was  there  held  that  the  label 
did  not  contain  a  warranty,  but  merely  identified  the  milk  as 
part  of  the  delivery.     Not  only  so,  but — as  stated  by  Charles,  J., 
in  Laidlaw  Wilson  (ubi  sup,) — the  judgment  of  Lord  Coleridge, 
O.J.,  in  Harris  v.  May  (12  Q.  B.  Div.  97)  is  to  be  supported  on 
the    ground   that,    although    there   was    a    written    warranty, 
and    although   the  man    was  convicted,   yet  he  was   properly- 
convicted,    because   there    was  nothing  in    the    nature    of    a 
label  to  show  that  the  specific  delivery  of  the  milk   then  in 
question  was  made  under  the  contract.    Therefore,  where  there 
is  a  written  warranty  the  label  may  be  looked  at  for  the  purpose 
of  showing  that  the  delivery  was  a  delivery  under  the  written 
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contract ;  but  where  there  is  not  a  written  warranty  the  label  by        Ibonb 

itself  does  not  import  one.     With  that  resalt  agrees  sect.  28  of  ^     !L' 

the  Act,  and  it  seems  to  me  therefore  that  the  two  sections  of       

the  Act  and  the  cases  all  fit  in  together,  and  show  that  the        1895. 

appellant  here  was  properly  convicted.  . ,  "7.     ^. 

\Ai  T       t  r  A.1U  •    '  Ti.  J      -J   J    1-      AauUerat%on 

W  BIGHT,  J. — I  am  of  the  same  opmion.     It  was  decided  by     of  food— 
the  case  of  Laidlaw  v.  Wilson  {ubi  sup.)  that  the  word  ''war-  Article  not  oj 
ranted  "  is  not  necessary ;  but  there  must  be  something  more   -r^^^ 
than  simply  passing  on  an  article  with  a  label  upon  it  made  by  warrwnty^ 
another  person  as  was  the  case  here.     So  far  as  I  can  express   invoice  and 
what  I  mean,  a  warranty  must   be   some    express,   individual  label— 8<iU  of 
representation  from  the  seller  to  the  buyer,  forming  part  of  the    2)riw»  4ct 
contract  and  in  writing,  given  in  such  a  way  as  not  necessarily  to  1875-^88  4*  39 
have  reference  to  the  provisions  of  the  Act,  but  so  as  to  be  an     V*^-  c-  63, 
essential  term  in  the  contract  between  the  buyer  and  the  seller.         *•*  ^*  ^^' 

Appeal  dismissed. 

Solicitors  for  the  appellant.  Harper  and  Battcoch. 

Solicitors  for  the  respondents.  Hand,  Blahistan,  Everett,  and 
Hand,  Stafford. 
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Thwrsday,  March  28,  1895. 

(Before  Cavb  and  Wright,  J  J.) 

Gosling  (app.)  v.  Newton  and  Eagers  (resps.).  (a) 

TItavies  Conservancy  —  Navigation  of  barge  —  Apprentice  duly 
hound — Right  of  apprentice  to  act  as  lighterman — Bight  of 
apprentice  to  assist  licensed  lighterman  as  second  hand — 
The  Watermen  and  Lightermen  Amendment  Act,  1859  (22  ^  23 
Vict.  c.  cxxxiii.),  s,  54 — Bye-law  35  made  thereunder — jBye- 
law  16  of  the  Thames  Conservancy. 

An  apprentice  properly  bound  for  the  period  and  m  the  ma/nner 
prescribed  by  the  Watermen  Act,  1859,  is  an '  apprentice 
"  qualified  according  to  the  Act,''  within  the  meaning  of  sect.  54 
of  the  Act,  and  he  cannot  be  convicted  under  that  section  for 
acting  as  a  lighterman  without  having  a  licence. 

(a)  Reported  by  W.  W.  Obb,  Esq«,  Barrister-at-Law. 
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GkMLiNtt  Such  apprentice  may  be  a  competent  person  to  assist  as  second 

New-ro  hand  a  duly  licensed  lighterman  when  navigating  on  the  River 

Eaobbs.  Thames  a  barge  of  over  fifty  tons  burden,  within  the  meaning 

of  the  \&th  bye-law  of  the  Thames  Conservancy,  cw  the  words  in 

^^'  that  bye-law  ''  one  man  in  addition"  are  satisfied  by  there  being 

NaifigaUon—  ^^  board  to  assist  an  apprentice  duly  bound  within  the  meaning 

Thames  of  the  Watermen  Act  and  the  bye-laws  made  thereunder. 

Conservancy 

"oc^JJoT*  /^-A.SE  stated  by  a  metropolitan  police  magistrate. 

li§hUirman —  ^^ 

^*J*^*"£^  Two  summonses  were  taken  out  by  one  Goslings  the  appellant, 
ieeond  ho/nd,  ^^^  under  sect.  54  of  the  Watermen  and  Lightermen  Amend- 
ment Act  (22  &  23  Vict.  c.  cxxziii.)^  against  the  respondent 
Newton^  that  he  did^  on  the  9th  day  of  October,  1894,  on  the 
River  Thames  ofE  Milbank  ^^  unlawfully  act  as  lighterman  on 
board  the  barge  Sherwood  without  having  a  licence  so  to  do, 
contrary  to  the  statute ;''  the  other  against  the  respondent 
Eagers,  that  he  did,  on  the  same  day  and  at  the  same  place, 
"  unlawfully  navigate  the  barge  Sherwood,  of  above  fifty  tons 
burden^  without  having  one  man  in  addition  on  board  to  assist 
in  the  navigation  and  management  of  the  same,  contrary  to  the 
bye-laws  of  the  Thames  Conservancy/' 

These  summonses  were  heard  together  before  the  magistrate 
on  the  18  th  day  of  October,  when  the  following  facts  were 
proved  or  admitted : 

On  the  9th  day  of  October,  1894,  the  barge  Sherwood,  of 
above  fifty  tons  burden,  was  being  navigated  on  the  Biver 
Thames,  under  the  charge  and  control  of  the  respondent,  Edward 
Eagers,  who  was  then  a  duly  licensed  waterman  and  a  competent 
man  within  the  meaning  of  the  Watermen  Act  and  the  bye-laws 
made  thereunder,  and  the  bye-laws  of  the  Conservators  of  the 
Biver  Thames. 

The  respondent  Eagers  was  at  that  time  being  assisted  in  the 
navigation  of  the  barge  by  the  respondent  Newton,  an 
apprentice,  duly  bound  within  the  meaning  of  the  said  Act  and 
nineteen  years  of  age,  although  as  a  matter  of  fact  he  had  only 
served  a  few  weeks  of  his  apprenticeship. 

The  respondent  Newton  was  not  qualified  to  act  as  a  lighter- 
man, nor  was  he  qualified  to  hold  a  lighterman's  licence  within 
the  meaning  of  tke  said  Act. 

The  Watermen  and  Lightermen  Amendment  Act,  1859 
(22  &  23  Vict.  c.  cxxziii.),  provides : 

Sect  8.  The  term  <*  lighterman  "  ahaU  mean  any  person  working  or  nayigating  for 
hire  a  lighter,  harge,  hoat,  or  other  like  craft  within  the  limits  of  this  Act. 

By  sect.  46,  every  freeman  of  the  company,  or  widow  of  a 
freeman,  may  take  apprentices  for  the  purpose  of  having  them 
instructed  in  the  management  of  barges,  lighters,  boats,  vessels, 
and  other  like  crafb,  and  no  apprentice  shall  be  bound  for  a 
period  less  than  five  years* 
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By  sect.  47,  every  registered  owner  of  a  barge,  lighter,  or      Goblin© 
other  like  craft,  having  in  his  employ  a  freeman  of  the  company,  jr-^— ^J, 
or  a  lighterman  licensed  as  hereinafter  mentioned,  and  actually      EAOHns. 
employed  in  navigating  the  barge,  lighter,  or  other  like  craft  of        — - 
his  employer,  may  take  such  apprentices  as  he  thinks  fit ;  and        ^^^^- 
by  sect.  48,  it  shall  not  be  lawful  for  any  freeman,  or  widow  of  a  Navigation-^ 
freeman,  or  registered  barge  owner,  to  bind  or  take  any  person      Thames 
as  an  apprentice  who  shall  be  onder  the  age  of  fourteen,  or  Conservancy 
above  the  age  of  twenty  years.  oIhmos^ 

Sect.  52.  It  shaU  be  lawful  for  all  apprentices  bound  to  a  party  authoriaed  by  this  ^^^*!J|!^^*~ 
Act  to  take  apprentices,  to  haye  or  take  the  sole  charge  of  any  boat,  barge,  or  other        **v5*?^ 
Tessa],  provided  such  apprentices  shall  have  worked  and  rowed  upon  the  said  river  as   *^^^'^  noma. 
apprentices  for  the  space  of  two  years  at  the  least,  and  upon  their  being  found  quali- 
fied to  act,  upon  examination  by  the  said  court,  and  upon  obtaining  a  licence  from  the 
said  court,  subject  to  an  appeal  to  the  Conservators  of  the  River  Thames,  as  is  herein- 
after provided  with  respect  to  licensed  lightermen,  &c. 

Sect.  54.  If  any  person,  not  being  a  freeman  licensed  in  pursuance  of  this  Act,  or  an 
apprentice,  qualified  according  to  this  Act,  to  a  freeman,  or  to  the  widow  of  a  freeman 
of  the  said  company  (except  as  hereinafter  is  mentioned),  shall  at  any  time  act  as  a 
waterman  or  lighterman,  or  ply  or  work  or  navigate  any  wherry,  passenger  boat, 
lighter,  vessel,  or  other  craft  upon  the  ^aid  river,  from  or  to  any  place  or  placet,  or 
ship,  or  vessel  within  the  limits  of  this  Act,  for  hire  or  gain  (except  as  hereinafter  is 
mentioned),  every  such  person  shall  lorieit  and  pay  for  every  such  offence  any  sum 
not  exceeding  forty  shilliifgs :  Provided  always,  that  it  shall  be  lawful  for  any  person 
who  shall  obtain  a  licence  as  is  herein  provided,  or  is  an  apprentice  qualified  as  herein 
provided,  to  work  as  a  lighterman  within  the  limits  of  this  Act. 

Sect.  55.  Any  person  qualified  as  hereinafter  mentioned,  if  desirous  of  working  as  a 
lighterman,  may  apply  to  the  court  of  masters,  wardens,  and  assistants  for  a  lighter- 
man's licence  authorising  him  to  work  as  a  lighterman  within  the  limits  of  this 
Aet,&c. 

Sect.  56.  No  person  shall  be  deemed  qualified  for  a  lighterman's  licence  unless  he  is 
of  the  age  of  nineteen  or  upwards,  is  of  good  character,  and  has  served  sn  appren- 
ticeship of  five  years  at  the  least  to  some  person  authorised  by  this  Act  to  take  appren- 
tices for  the  purpose  of  having  them  instructed  as  lightermen,  and  has,  for  a  period  of 
two  years  at  least  preceding  his  application  been  continuously  engaged  in  working  a 
barge,  lighter,  or  other  like  craft  within  or  through  the  limita  of  this  Act. 

Sect.  66.  No  barge,  lighter,  boat,  or  other  like  craft  .  .  .  shall  be  worked  or 
navigated  within  the  limits  of  this  Act,  unless  there  be  in  charge  of  such  craft  a 
lighterman  licensed  in  manner  hereinbefore  mentioned,  or  an  apprentice  qualified  as 
hereinbefore  mentioned,  &c. 

By  sect.  80  the  court  of  masters^  wardens^  and  assistants  are 
empowered  to  make  such  bye-laws  as  they  think  proper  for  the 
government  and  regulation  of  lightermen  and  watermen^  so  that 
die  same  bye-laws  be  not  inconsistent  with  the  laws  of  the 
kingdom  or  with  this  Act,  or  with  any  of  the  bye-laws,  rules, 
orders,  or  regulations  made  or  to  be  made  by  the  Conservators 
of  the  River  Thames  under  the  authority  of  the  Thames  Con- 
servancy Act,  1857,  or  of  any  Act  for  the  time  being  in  force 
relating  to  th^  conservancy  of  the  River  Thames ;  provided  that 
no  such  bye-laws  shall  be  of  any  validity  until  they  have  been 
approved  by  the  Conservators  of  the  River  Thames. 

Bye-law  35,  made  in  pursuance  of  the  above  section  in  July, 
1860,  and  approved  by  the  Conservators  of  the  River  Thames, 
provides : 

That  in  all  cases  in  which  it  may  be  necessary  or  requisite  under  such  Act  or  these 
bje-laws  or  under  the  bye-laws  of  the  Conservators  of  the  River  Thames  that  for  the 
benefit  of  the  public  using  the  river  in  boats,  barges,  or  veseels,  two  able  and  skilhil 
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GkNOJNO  persons  shall  be  employed  in  the  management  and  navigation  of  passenjrer  boats  at 

r.  GraTesend,  and  in  vesaelB  of  more  than  fifty  tons  burden,  navigated  ou  the  river,  one 

Newton  aitd  waterman  or  lighterman^  licensed  in  manner  provided  by  such  Act  and  bye-laws,  or 

£aojbrs.  &n  apprentice  licensed  to  take  the  sole  charge  of  craft,  and  an  apprentice  actually 

bound  in  manner  provided  by  such  Act,  but  not  a  person  entered  on  liking  for  the 

1895.  purpose  of  being  bound,  shall  be  deemed  and  taken  to  be  able  and  skilful  persons  within 

the  meaning  of  such  Acts  and  bye-laws  respectively. 

Namgation  -» 

Thames  Bye-law  16  of  the  Thames  Conservancy,  made  in  pursaance  of 

CoMervafuyy   ^^g  Thames  CoDservancy  Acts,  and  sanctioned  by  Her  Majesty 
rt.l^^*^*  '^  February,  1872,  provides  : 

ItghternMn  ^jj  barges,  boats,  lighters,  and  other  like  craft  navigating  the  river,  shall,  when 

Assistvng  as  xinder  way,  have  at  least  one  competent  man  constantly  on  board  for  the  navigation  and 
second  hand,   management  thereof,  and  all  such  craft  of  above  fifty  tons  burden  shall,  when  under 

way,  have  one  man  in  addition  on  board  to  assist  in  the  navigation  and  management  of 

the  same  with  the  following  exceptions,  &c. 

It  was  contended  on  the  part  of  the  appellant  that  the 
respondent  Newton  must  be  a  licensed  freeman,  or  an  apprentice 
licensed,  qualified  according  to  sect.  52  of  the  Act,  to  be  entitled 
to  act  as  a  lighterman  under  the  Act,  and  that  bye-law  35  was 
inconsistent  with  the  Act,  and  was  therefore  void  and  ultra  mres  ; 
and  it  was  further  contended  that  bye-law  16  under  the  Con- 
servancy Acts  must  be  taken  to  mean  that  the  second  hand 
on  board  to  assist  must  be  a  person  duly  licensed  under  the 
provisions  of  the  Watermen  Act,  and  the  appellant  relied  on 
Perkins  v.  GHngell  (50  J.  P.  277),  as  an  authority  for  that 
proposition. 

For  the  respondents  it  was  contended  that  Newton  was  acting 
in  accordance  with  the  provisions  of  bye-law  35,  he  being  an 
apprentice  actually  bound,  and  that  therefore  no  offence  had 
been  committed  within  the  Act,  and  that  no  offence  had  been 
committed  under  bye-law  16,  as  the  words  ''one  man  in 
addition ''  were  satisfied  by  having  on  board  to  assist  an 
apprentice  duly  bound  withiu  the  meaning  of  bye-law  35. 

The  learned  magistrate  took  time  to  consider  his  decision, 
which  he  gave  in  favour  of  the  respondents,  being  of  opinion 
thai  bye- law  35  was  not  ultra  vires,  that  no  offence  had  been 
committed  uuder  sect.  54  of  the  Act,  and  that  the  interpretation 
to  be  given  to  the  words  "  one  man  in  addition  "  in  bye-law  16 
was  to  be  found  in  the  judgment  of  Huddleston,  B.,  in  Goldsmith 
V.  Slattery  (63  L.  T.  Rep.  273).  He  was  also  of  opinion  that 
the  decision  in  Perkins  v.  Gingell  (50  J.  P.  277)  was  bn 
authority  in  favour  of  the  respondents,  and  he  dismissed  the 
summonses  accordingly. 

The  questions  for  the  opinion  of  the  Court  were :  (1)  Is  bye- 
law  35  of  the  Watermen  Act  good  and  valid  as  regards  the 
matter  decided  in  this  case  ?  (2)  Is  an  unlicensed,  but  duly 
bound  apprentice,  as  second  hand  on  a  barge  of  over  50  tons 
burden  a  sufficient  compliance  with  the  requirement  of  the  16th 
bye-law  of  the  Thames  Conservancy  ? 

Grore-Browne  {Cluer  with  him)  for  the  appellant. — The  respon- 
dent Newton  was  not  qualified  to  assist  Eagers  in  the  navigation 


turn — 
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of  the  barge.     Newton  was  sammoned  under  seot.  54,  and  by      Qobum6 
that  section^  as  he  was  not  a  licensed  freeman,  he  was  liable  to  ^      ^'' 
be  oonvicted  unless  he  was  an  ^'  apprentice  qualified  according      jSAOKne. 

to   the   Act."     Now,    "qualified"  in   this   section    must   mean        

"  qualified  as  hereinafter  mentioned/'  that  is,  as  specified  in  sects.       i^^ 
55  and  56,  which  view  is  confirmed  by  sect.  66 ;  and  an  appren-  jfavigati 
tioe  quahfied   according  to  the  Act  must  at  least   be  qualified      Thames 
under  sect.  52,  which  points  out  that  an  apprentice   can  only   Conaervancy 
take  sole  charge  when  he  has  served  two  years,  and  has  obtained  "~ac^ga« ^ 
a  licence  as  therein  provided,  which  Newton  had  not  done.    Bye-  lighterman^ 
law  16  of  the  Thames  Conservancy  expressly  lays  down  that  in   Aseisting  as 
such  a  case  as  the  present  there  must  be  one  ''competent"  man  ••^**^ hand. 
on  board,  and  ''  one  man  in  addition ;"  and  by  the  decision  in 
Groldsmith  v.  Slattery  (63  L.  T.  Rep.  273),  and  Perkins  v.  Oingell 
(50  J.  P.  277),  ''one  man  in  addition  "  means  one  competent  and 
skilful  man  in  addition.     This  provision  is  not  satisfied  by  the 
ease  of  an  apprentice,  who  has  served  only  a  few  weeks  of  his 
apprenticeship,  and  who  cannot  be  a  competent  man  within  the 
meaning  of  the  bye-law.     The  decisions  in  those  cases  are  clearly 
in  favour  of  the  appellant,  though  the  dicta  may  be  against  him. 
[f  there  be  any  discrepancy  between  this  requirement  of  bye- 
law  16  and  the  provisions  of  bye-law  35,  it  is  met  by  this  obser- 
vation, that  bye-law  35  was  made  in  1860,  and  it  cannot  be  that 
a  bye-law  made  in  1860  containiag  the  words  "  two  able  and 
skilful  persons"  can  help  as  in  the  construction  of  bye-law  16, 
made  in  1872,  which  contains  no  sach  words,  but  which  uses 
instead  the  word  "  competent,"  that  is  authorised.     Upon  these 
grounds  Newton  was  not  an  apprentice  qualified  according  to 
the  Act,  and  he  ought  therefore  to  have  been  convicted  under 
sect.  54.     The  charge  against  Eagers  involves  the  same  point, 
and  if  Newton  was  not  a  competent  person  to  assist  as  secoud 
hand,  then  Eagers  is  liable  to  conviction  under  bye-law  16. 

Finlay,  Q.O.  and  Scrutton,  for  the  respondents,  were  not  called 
apou. 

Weight,  J. — In  this  case  Aaron  James  Newton  is  summoned 
for  acting  as  a  lighterman  without  having  a  licence  within  the 
meaning  of  sect.  54  of  the  Watermen  Act.  It  appears  to  me 
clear,  on  looking  at  the  Act,  that  "  qualified  as  herein  provided  " 
refers  to  the  provisions  in  sects.  46,  47,  and,  I  think,  48,  under 
which  in  substance  the  enactment  is  that  apprentices  are  to  be 
persons  apprenticed  to  freemen  or  to  registered  barge  owners  for 
a  term  of  not  less  than  five  years,  the  term  beginning  at  a  not 
younger  age  than  fourteen,  or  an  older  age  than  twenty,  and 
there  is  a  provision  in  a  subsequent  section — sect.  52 — that  for 
sole  charge  they  must  have  had  a  further  two  years^  working 
experience.  It  appears  to  me  to  be  clear  that  that  is  the  meaning 
of  the  words  "apprentice  qualified  as  herein  provided"  or 
"  qualified  according  to  this  Act."  No  other  form  of  qualifica- 
tion is  suggested  as  being  found  in  the  Act,  and  those  sections 
read  in  a  reasonable  sense  do  show  the  meaning  of  the  words 
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GosuHe     '' qualified  apprentice/'    Then  Edward  Eagers  was  sammoned 

Niwroir  AN    ^^^  navigating  a  barge  of  above  fifty  tons  without  his  second 

fiAOEBfl.      hand^  the  said  Newton  being  licensed.     To  a  great  extent  that 

depends  upon  the  same  question ;  but  it  is  said  that  it  is  com- 

18»6.        plicated  by  other  considerations^  and  that  under  the  Thames 
Navigatumr^  Conservancy  Act,  in  addition  to  Eagers^  who  was  a  competent 
Thamei      and  licensed  person,  the  16th  bye-law  of  the  Thames  Conservancy 
CoruervoMy  requires  that  there  should  be  one  man  in  addition  on  boards  and 
^oMiiTa^  it  is  said  that  that  is  not  satisfied  by  there  being  an  apprentice, 
}^l\iwmainr—  at  the  very  commencement,  it  may  be,  of  his  apprenticeship,  and 
Aif9%»ivisq  QM   therefore  inexperienced.     But  I  think  the  cases  cited  on  behalf 
9»cand  hoMsd,  ^j  ^^  appellant  show  that,  in  the  opinion  of  the  judges  who 
decided  those  cases,  an  apprentice  properly  bound  for  the  period 
and  in  the  manner  prescribed  by  the  Watermen  Act,  may  be  a 
competent  person.     It  is  not  necessary  for  the  decision  of  this 
case  to  say  that  under  all  circumstances  such  apprentice  must  be 
a  competent  person.     That  point  is  not  raised  for  us^  nor  has  the 
magistrate  decided  it.     We  must  take  it  here  that  no  case  was 
made   that  the   particular  apprentice   was   not   competent.     It 
seems  to  me  clear,  on  the  expression  of  opinion  in  those  cases, 
and  on  the  85th  bye-law,  if  the  bye-law  applies  to  the  matter, 
as  it  seems  to  have  been  held  that  it  does  apply,  that  an  appren- 
tice qualified  under  the  Watermen  Act  may  be  a  competent  person, 
and  that  is  all  we  need  decide. 

Gave,  J. — ^I  am  of  the  same  opinion.  As  soon  as  my  brother 
pointed  out  sects.  46,  47,  and  48  of  the  Act,  it  seemed  to  me  that 
there  was  an  end  of  the  case^  and  no  argument  I  have  heard  has 
induced  me  to  think  that  the  decision  of  the  magistrate  is  at  all 
wrong. 

Appeal  dianUased, 
Solicitors  for  the  appellant,  Safford  and  Kent. 
Solicitors  for  the  respondents,  Wilson,  Bristows,  and  Carpmael. 
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COURT  OF  APPEAL. 

Monday,  March  25^  1895. 

(Before  Lord   Ebheb^  M.B.^  Lopbs  and  Biqbt^  L.JJ.) 

Reg.  v.   The   County   Council   of  the   West  Ridinq   of 

YOBKSHIBB.  (a) 
APPEAL  FBOM  THE  QUEEN's  BENCH  DIVISION. 

Police — Cost  of  pay  and  clothing — Borough  mamtaimmg  sepa- 
rate police  force — Constables  added  temporarily  from  another 
force — Contribution  by  county  council — Local  Oovemment  Act, 
1888  (51  ^  52  Vict.  c.  41),  s.  24,  sub-sect.  2  {j.)—PoUce  Act, 
1890  (53  ^  54  Vict.  c.  45),  s.  25. 

When  a  borough  maintains  a  separate  police  force,  and  has 
temporarily  added  constables  from  another  police  force  under  an 
agreement  made  under  sect.  25  of  the  Police  Act,  1890,  the 
county  council  is  bound  to  pay  to  the  council  of  the  borough  one 
half  the  cost  of  the  pay  and  clothing  of  the  constables  so  added, 
under  sect.  24,  sUfb-sect.  2  (?'.),  of  the  Local  Government  Act, 
1888. 

THIS  was  an  appeal  by  the  County  Council  of  the  West  Riding 
of  Yorkshire  from  an  order  of  the  Divisional  Court  (Wills 
and  \^  right,  JJ.)  making  absolute  a  rule  7iisi  for  a  mandamus. 

The  borough  of  Rotherham  maintained  a  separate  police  force. 
In  1893  strike  riots  occurred,  and  the  watch  committee  of  the 
town  council  of  the  borough  procured  additional  police  constables 
from  the  metropolitan  police  force,  in  order  to  strengthen  their 
borough  police  force. 

These  additional  police  constables  were  obtained  under  an 
agreement,  made  with  the  Commissioner  of  the  Metropolitan 
Police,  under  sect.  25  of  the  Police  Act,  1890. 

The  Police  Act,  1890  (53  A  54  Vict.  c.  45),  provides : 

Sect.  25. — (1.)  Where  a  police  aathority  deem  it  expedient  for  any  special  emer- 
gency, or  under  any  exceptional  circnmstances,  to  strengthen  their  police  force  (in 
this  aeetion  referred  to  as  the  aided  force)  by  constables  belonging  to  another  police 
force,  sneh  number  of  constables  belonging  to  the  latter  force  may  be  added  to  the 
aided  force,  and  for  such  period  as  may  be  agreed  on  between  the  police  authorities  of 
the  forces ;  and  the  constables  so  added,  notwithstanding  that  they  have  not  been 
sworn  in  or  taken  any  declaration  as  constables  of  the  aided  force,  shall,  during  that 
period,  be  deemed,  save  as  otherwise  provided  by  the  agreement,  to  be  for  all  purposes 
constables  of  the  aided  force,  and  shall  have  the  like  powers,  duties,  and  privileges. 

(2.*)  The  agreement  may  be  made  for  a  particular  occasion  or  as  a  standing  agree- 
ment, and  with  reference  either  to  recurring  or  to  unforeseen  events,  or  otherwise,  as 
may  be  thought  expedient. 

(a)  Reported  by  J.  H.  Wiuuaicb  and  Q.  H.  Qbart,  Esqrs.,  BarriBters-at-Law. 
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Beg.  (S*)  Any  powers  conferred  on  a  police  authority  by  this  section  or  by  any  agree- 

V,  ment  made  thereunder  may  (sabjeot  to  anything  in  the  agreement  to  the  contrary)  be 

Thb  Oountt  delegated  by  that  authority  to  their  chief  officer  of  police  by  any  general  or  special 

GouNaL  OF  order,  and  with  or  without  any  exceptions,  restrictions,  or  conditions. 

THE  Wbot  (^0  An  agreement  under  this  section  may  contain  such  terms  as  to  the  command  of 

BiDTNo  OF  the  constables  added  to  the  aided  force,  and  as  to  the  expenses  (including  the  pay  and 

ToBKBHiBR.  allowances  of  the  constables  so  added  and  provision  for  pensions,  gratuities,  and  allow- 

ances  in  the  event  of  those  constables  being  killed  or  injured)  and  otherwise,  as  may 

1896.  Beem  expedient. 

(6.)  An  agreement  may  be  made  by  a  police  authority  with  more  police  authorities 

PqUc&^  ^An  one. 
Added  force — 

Cost  of  pay       By  the   agreement   the   town    council  agreed  to  pay  to  the 
and  clothing  receiver  for  the  metropolitan  police  district  "  the  pay  and  allow- 
tionhy  county  ^^ces  of  the  constables  thus  added,  and  such  further  sums  as  the 
cowneil—     commissioner  shall  certify  to  have  been  expended  in  the  travelling 
51  4-  52  Vict,  expenses  of  the  added  constables  for  conveyance  of  prisoners 
(2  i)  •  53  4-  54  ^^®^  ^^*^  custody  by  them^  in  making  good  damage  done  to 
Vict.  c.  45,    their  clothings  for  the  hire  and  keep  of  the  horses  and  vans,  and 
8. 25.        all  other  expenses  (including  a  reasonable  charge  for  administra- 
tive expenses  and  for  the  superannuation  of  the  constables)  which 
the  commissioner  shall  certify  to  be  incidental  to  the  carrying  onf} 
of  this  agreement/' 

Under  the  agreement,  the  town  council  paid  to  the  receiver  for 
the  metropolitan  district  the  sum  of  6401.  in  respect  of  the  cost  of 
the  added  constables  for  a  period  ending  on  the  29th  day  of 
September,  1893. 

The  town  council  of  the  borough  of  Botherham  sent  to  the 
county  council  for  the  West  Riding  of  Yorkshire  an  account  of 
the  cost  of  the  pay  and  clothing  of  the  police  force  of  the  borough, 
for  the  year  ending  on  the  29th  day  of  September,  1893, 
including  in  that  account  the  said  sum  of  6402.  paid  in  respect 
of  the  added  constables,  and  claimed  payment  of  one  half  of  the 
total  cost  from  the  county  council  under  sect.  24,  sub-sect.  2  (j) 
of  the  Local  Government  Act,  1888. 

The  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41), 
provides : — 

Sect.  24. — (1.)  Whereas  certain  grants  heretofore  made  out  of  the  Exchequer  in  aid 
of  local  rates  (in  this  Act  referred  to  as  local  grants)  will,  hy  reason  of  the  duties  on 
the  local  taxation  licences  and  the  probate  duty  grant  being  by  this  Act  made  payable 
to  local  authorities,  cease,  it  is  therefore  hereby  enacted  as  follows : 

(2.)  In  substitution  for  local  grants  the  council  of  each  county  shall  from  time  to 
time  as  from  tbe  said  day  pay  out  of  the  county  fund,  and  charge  to  the  Exchequer 
contribution  account,  the  following  sums,  that  is  to  say : 

(/.)  They  shall,  subject  to  the  provisions  of  this  Act,  pay  to  the  council  of  each 
borough  maintaining  a  separate  police  force  under  the  County  and  Borough  Police 
Acta,  one-half  of  the  costs  of  the  pay  and  clothing  of  the  police  of  that  borough  during 
the  preceding  year. 

The  county  council  refused  to  pay  any  part  of  the  sum  of  640Z. 
in  respect  of  the  added  constables,  whereupon  the  town  council 
of  Botherham  obtained  a  rule  nisi  for  a  mandamica  to  the  county 
council  to  pay  the  sum  of  820Z. 

During  the  argument  in  the  Divisional  Court,  upon  showing 
cause  against  the  rule,  it  was  agreed  that  no.  objection  should  be 
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taken  to  the  form  of  the  proceediags  by  mandamiM,  and  that  the         Rio. 
coaoty   coancil  shoald   not   be  precluded    from    disputing   the  _,     Qjj,y^Y 
amount  which  had  been  paid  in  respect  of  ^^  pay  and  clothing.'^      Oounoel  or 

Sir  Richard  Webster  {Roakill  with  him)^  for  the  county  council,    thb  Wkot 
showed  cause  against  the  rule. — It  is  submitted  that  at  any  rate   Jl"*i!?jr' 

this  is  not  a  case  in  which  a  prerogative  writ  of  mandamus  ought  

to  go.     If  there  was  any  remedy  against  the  county  council  it        1895. 
would  be  by  an  action  at  law,  for  their  liability  to  contribute,  if      pT^^ 
such  liability  existed,  would  constitute  a  debt.     But  there  is  no  ^^ded  force— 
ground  for  any  claim  at  law,  because  the  extra  police  called  in    Chat  of  pay 
under  an  emergency  cannot  properly  be  described  as  being  ''  for  ^^^J^J?.'*^ 
all  purposes''  police  of  the  borough.     [He  referred  to  various  ^^^  ^^^^^jy 
statutes  relating  to  the  police  force.]     The  Police  Act  of  1890     eouncU— 
(53  &  54  Vict.  c.  45),  s.  25,  provides  for  the  assistance  of  one  *l  ^^2  VicK 
police  force  by  another.     This  section  shows  that  imported  con-  ^^j) .  53  j>  54 
stables  are  dealt  with,  and  is  analogous  to  the  sections  in  the  earlier    n^t  c  45, 
Acts,  and  enables  the  extra  police  to  be  treated  as  the  original        ^-  2^- 
constables  of  the  borough.     The  Act  of  1890  is  merely  a  con- 
solidation Act,  and  the  words  *'for  all  purposes''  in  sect.  25 
mean  that  the  imported  constables,  although  not  sworn,  can  act 
in  all  respects  as  the  sworn  constables  of  the  aided  force,  and  as 
if  they  were  members  of  the  latter  force.     The  words  ''  for  all 
purposes  "  have  nothing  whatever  to  do  with  the  question  of  the 
payment,  or  subsistence,  or  clothing  of  the  imported  constables. 
This  is  only  a  police  Act,  and  has  nothing  whatever  to  do  with 
county  rat^s.     By  sect.  9  of  the  Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  the  county  police  force  is  transferred  to  a 
joint  committee  of  the  quarter  sessions  and  the  county  council ; 
and  by  sect.  24  it  is  provided  that  the  county  council  shall,  in 
substitution  for  local  grants^  provide  for  one  half  of  the  costs  of 
the  pay  and  clothing  of  the  police  of  the  county  and  the  borough 
police.      But   it  is   submitted   that  police   called  in  under   an 
emergency  are  not  in  any  sense  the  borough  or  county  police 
referred  to  here  where  provision  is  made  for  the  pay  and  clothing 
of  the  police.     The  Police  Act  of  1890  has  nothing  to  do  with 
the  Local  Government  Act. 

Boskill  followed. — Where  a  statute  like  the  Local  Government 
Act  says  that  a  certain  sum  is  to  l^e  paid  a  statutory  debt  is 
created,  and  the  proper  remedy  to  enforce  its  payment  is  an 
action,  and  not  a  writ  of  mandamiis:  {Shepherd  v.  Hills,  11  Ex. 
Rep.  55;  25  L.  J.  6,  Ex.)  The  case  of  the  Mayor,  ^c,  of 
Salford,  v.  The  County  Oouncil  of  Lancashire  (63  L.  T.  Rep. 
409;  25  Q.  B.  Div.  384)  is  distinguishable  from  the  present  case, 
and  therefore  the  decision  there  will  not  apply  here. 

Crump,  Q.O.  {Macm^rran  and  F,  Low  with  him),  in  support  of 
the  rule,  were  not  called  upon. 

WiLts,  J. — ^The  question  we  have  to  decide  here  is  whether 
the  Police  Act  of  1890,  sect.  25  of  which  says  that  the  constables, 
added  in  the  way  that  they  have  been  added  in  this  case,  shall, 
except  as  otherwise  provided   by  agreement^  be  deemed  to  be 
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Rto.        ^^forall  pnrposeB'^  constables  of  the  aided  force,  is  to  be  read  as  if 

The  Oodhtt  *^®  words  "  for  all  purposes  '^  do  not  mean  for  all  purposes.  It  is 

CoimoiL  OP    ft  very  common  class  of  contention  to  say  that,  when  the  result  of 

THB  Wb8t     reading  words  in  their  natural  sense  is  one  that  is  disliked,  they 

ToubhibL   ®^^^^^  ^^*  ^^  ^^  read.     It  seems  to  me  that  you  ought  always  to 

read  words  in  their  natural  sense  unless  by  doing  so  yon  are  led 

1895.        to  some  absurdity  or  injustice ;  but  I  cannot  see  that  we  are  led 
PoH~—      *^  either  by  here  giving  to  the  words  *'  for  all  purposes ''  their 
Added  force— ^^^^^  effect,  namely,  that  the  constables  supplied  to  the  aided 
Cost  of  pay    force,  that  is  to  say,  in  this  case  the  metropolitan  constables,  are 
^^^^^^  constables  of  the  aided  force,  namely,  the  Botherham  force,  for 
Hon  hy  cownty  *^®  purpose  of  being  paid  by  the  Botherham  police  authority. 
cotmcilr—     Now  the  Botherham  police  authority  has  in  effect  paid  their 
^^  ii^^  9A*'  wages.     Part  of  the  wages  has  been  paid  to  them,  and  part  has 
(2j) ;  53  4"  54  been  paid  to  the  Commissioners  of  the  Metropolitan  Police  in 
Vict  c.  45,    order  that  they  may  distribute  it  amongst  them.  That  seems  to  me 
«•  25.        to  be  a  mere  piece  of  machinery,  and  it  does  not  make  it  the  less 
the  pay  of  the  men  because  the  pay  of  the  men  is  paid  to  them 
partly  direct  and  partly  through  the  channels  of  the  people  who 
employ  them.     Therefore   the  present   case  comes  within  the 
direct  words  of  the  statute,  which  gave  the  right  to  the  Bother- 
ham  force   to   have   half   its   expenditure   paid  by  the  county 
council.     It  is  said  that  it  may  lead,  and  that  it  does  lead,  to  a 
difficulty  of  this  kind,  or  to  an  injustice  of  this  kind,  that  the 
Commissioners   of  the   Metropolitan  Police  have  been  getting 
from  the  London  County  Council  half  of  an  expenditure  which 
they  really  have  not  paid ;  because  it  is  idle  to  say  that  they 
have  been  really  paying  their  men  if  their  pay  has  been  found  by 
the  Botherham  people  during  the  time  they  were  employed  down 
there.     I  cannot  tell  how  that  is.     I  should  be  very  slow  to  attri- 
bute to  the  Commissioners  of  the  Metropolitan  Police  that  they 
have  done  anything  of  the  sort,  but  if  they  have,  then  it  is  a 
matter  to  which  the  London  County  CounciPs  attention  may  very 
properly  be  directed,  and  they  may  settle  that  matter  between 
them.    I  do  not  know  who  pays  it,  but  if  the  London  County 
Council  has  to  pay  half  the  pay  which  is  not  really  incurred  by 
the  metropolitan  police,  they  will  very  soon  put  a  stop  to  that. 
It  is  a  result  which  shows,  if  it  is  correctly  stated  to  us,  that 
there  is  a  hitch  somewhere,  and  that  something  has  been  done 
which  in  some  way  or  other  ought  not  to  be  done,  but  it  cannot 
in  the  least  affect  this  question  as  to  whether  Botherham,  which 
has  paid  the  wages  of  these  men,  who  are  for  all  purposes  to  be 
deemed  part  of  this  force,  is  entitled  to  recover  half  that  sum 
under  the  name  of  the  pay  of  their  police  force  from  the  county 
council.     I  am  of  opinion  that  they  are.     It  is  conceded  that,  if 
the  Botherham  police  force,  instead  of  getting  trained  men  to 
come  in  from  another  police  force  who  did  not  require  to  be 
taught  their  business,  and  who  were  efficient  at  once  in  respect 
of  discipline  and  everything  else,  had  enlisted  for  the  same  period 
persons  directly  employed  by  them^  there  could  have  been  no 
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question  about  the  liability  on  the  part  of  the  county  council  to        Rao. 
pay.     It  shows  therefore  that  the  liability  to  pay  does  not  depend  ^      ^' 
on  the  character  of  the  emergency  which  calls  for  additions^    Coumgil  of 
though  they  may  be  temporary  to  the  police  force,  and  I  cannot     thb  Wcsr 
think  that  the  fact  that  the  addition  has  been  made  by  employing   y**  wmhi^' 

men  who  were  fit  for  their  basiness  from  another  force  can  really        

affect  any  qaestion  of  this  kind.     It  has  been  agreed  that  no        1895. 
objection  shall  be  taken  merely  as  regards  matters  of  form,  and      pT~_ 
therefore,  inasmuch  as  we  should  have  no  jarisdiction  unless  we  Added  force— 
treated  this  as  an  application  for  a  mandamtiSy  we  shall  grant  a    Cost  of  pay 
mandamus;  but  it  is  to  be  thoroughly   understood   that  it   is  ^*^^?*^^J*^ 
assented  to  by  the  other  side  that  the  granting  of  a  mandamus  ^^  i^  county 
shall  be,  not  to  pay  8122.  or  whatever  is  the  sum  named,  but  to     eowioa— 
pay  the  half  of  the  pay  of  the  imported  force.     The  question  of  ^^  4*52  Vict, 
clothing  may  be  dropped  out,  because  it  is  agreed  that  there  is  ,2)) ■  53  <»  54 
no  clothing  in  dispute.  Fict.  c.  45, 

Wbight,  J. — I  think  the  county  council  for  the  West  Riding  ••  25. 
have  acted  with  wisdom  in  assenting  by  their  counsel  to  waive  the 
question  as  to  the  technical  form  of  this  application.'  It  is 
obviously  a  great  saving  to  have  the  matter  determined  without 
a  fresh  application  or  a  fresh  action.  I  cannot  help  thinking 
that  the  matter  is  quite  clear  in  principle.  It  does  not  seem  to 
me  to  be  arguable,  but  that  some  portion  of  this  sum  ought  to 
be  repaid  to  Rotherham  by  the  county  council,  as  being  pay  of 
what  was  in  truth,  for  the  time  being,  a  Rotherham  police  force. 

Rule  made  ahsohde. 
The  County  Council  appealed. 

Lawson  Walton^  Q.C.  and  Roskill  for  the  appellants. — ^The 
earlier  statutes  applied  only  to  payment  of  part  of  the  cost  of  the 
permanent  poHce  force,  and  the  Local  Gk)vemment  Act,  1888, 
only  transferred  to  the  county  council  the  obligation  to  pay 
that  which  had  been  paid  before,  that  is,  the  obligation  as  it  then 
existed,  and  no  greater  obligation.  The  words  in  sect.  24, 
sub-sect.  2  (y.),  "  one-half  of  the  cost  of  the  pay  and  clothing 
of  the  police  of  that  borough/^  mean  the  regular  permanent 
police  force  of  the  borough.  When  constables  are  added  to  the 
police  of  a  borough,  from  another  police  force,  under  the  pro- 
visions of  sect.  25  of  the  Police  Act,  1890,  the  enactment  that 
they  '^are  to  be  deemed  to  be  for  all  purposes  constables  of 
the  aided  police  force "  applies  only  to  the  rights,  duties,  and 
protection  of  the  added  constables,  which  are  to  be  the  same  as 
if  they  were  constables  of  the  aided  police  force.  The  words 
^'  for  all  purposes  '^  cannot  affect  the  rights,  as  between  boroughs 
and  counties,  in  respect  of  contribution.  In  respect  of  the 
permanent  police  force  of  a  borough,  the  county  council  pays 
upon  the  certificate  of  the  Home  Secretary  as  to  the  numbers 
and  efficiency  of  the  force.  The  county  council  can  have  no 
Bach  protection  in  respect  of  added  constables,  for  they  will 
not  be  reckoned  in  the  numbers  of  the  borough  force.  The 
''  parposes  '^  must  be  such  as  can  be  the  subject  of  agreement 
VOL.  zvni.  L 
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Rbo.  nnder  sect.  25,  and  an  agreement  nnder  that  section  cannot 

p  vary  the  rights  as  between  boroagh  and  county. 

Council  of  Orump,  Q.O.  and  A,  MacmorraUy  for  the  respondents^  wore 

THB  Wect  not  called  upon  to  argue. 

Riding  of  Lord  EsHBR,  M.R. — The  first  thing  which  we  have  to  do  is  to 

I  ORK8HIRB 

■    construe  sect.  24,  sub-sect.  2  (j,)  of  the  Local  Government  Act, 

1895.         1888,  which  provides  that  the  county  council  of  each  county 
~"         "  shall,  subject  to  the  provisions  of  this  Act,  pay  to  the  council 
Added  force—  ^^  ®*c^  borough  maintaining  a  separate  police  force  under  the 
Cost  of  pay    Couuty  and  Borough  Police  Acts,  one-half  of  the  costs  of  the 
and  clothing   p^j  ^nd   clothiug  of  the   police   of  that   borough  during  the 
tionhycoJnly  preceding  year.''     Under  that  sect.  24  the  county  council  has  to 
council—     pay  many  things  which  the  Exchequer  paid  before,  and,  among 
51  4'  52  Vict  them,  to  pay   the  above   contribution  to  the  cost  of  borough 
•^'S^^ss  1^54  police.     Those  provisions,  of  course,  refer  only  to  the  cost  of  the 
Vict.  c.  45,    permanent  police  force,  when  that  alone  is  in  question.     At  that 
«.25.        time  there  would  be  only  the  permanent  police  force,  because 
there  would  be  no  other  constables  added  except  special  con- 
stables, who  would  not  be  within  sect.  24.     The  county  council 
is  to  pay  one-half  of  the  costs  of  the  **  pay  and  clothing "  ;  if 
there  is  no  cost  of  '^  clothing,''  then  the  provisions  of  the  section 
are  applicable  only  to  the  cost  of  "  pay*''     The  county  council, 
therefore,  has  to  pay  one-half  of  what  it  has  cost  for  the  ^'  pay 
and  clothing"  of  the  police  force  of  the  borough.     At  the  time 
when  the  Local  Government  Act,  1888,  was  passed  this  kind  of 
addition   to  a   police  force   was   not   within  the   provisions   of 
sect.  24.     But   now   the  Police  Act   of  1890  settles  what   the 
police  force  of  a  borough  during  the  year  will  be.     Sect.  25 
of  that  Act  provides  that,  *'  where  a  police  authority  deem  it 
expedient  for  any  special  emergency,  or  under  exceptional  cir- 
cumstances,  to   strengthen  their  police  force    (in   this  section 
referred   to   as  the  aided  force)    by   constables   belonging    to 
another  police  force,  such  number  of  constables  belonging  to  the 
latter  force  may  be  added  to  the  aided  force,  and  for  such  period, 
as  may  be  agreed  on  between  the  police  authorities  of  the  forces, 
and  the  constables  so  added     .     .     «     shall,  during  that  period, 
be  deemed     ...     to  be   for  all  purposes  constables  of  the 
aided  force,  and  shall  have  the  like  powers,  duties,  and  privi- 
leges."    Now,  if  you  added  twenty  constables  to  fifty  constables, 
are  not  all  the  seventy  the  same  police  force  ?     But  this  is  made 
perfectly   clear  by  the   words  "shall  be  deemed  to  be,  for  all 
f)urposes,  constables  of  the  aided  force."     We  have,  therefore, 
these  constables  added  to  the  police  force  of  another  place  which 
asks  for  them,  and  they  are  to  be  deemed  to  be,  for  all  purposes, 
constables  of  the  police  force  to  which  they  are  added.     How 
can   there   be   any   plainer  language  than   that?     Then  those 
provisions  are  to  be  read  into  sect.  24,  sub-sect.  2  (j.)  of  the 
Local  Government  Act,  1888,  and  these  added  constables  become 
part  of  the  police  force  of  the  borough,  to  the  cost  of  the  pay  and 
clothing  of  which  the  county  council  must  contribute.     Now, 
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ihe    circnmstances   are    to    be   determined   by   the   agreement        Rao. 
between  the  police  aathorities  of  the  forces.     The  agreement  is  ^      ^- 
before  us,  and  provides  that  the  constables  of  the  metropolitan    council  of 
police  force  are  to  be  added  to  the  police  force  of  the  borough,     thb  West 
The  council  of  the  borough  has  paid  so  much  for  these  added    ^^^^^^  o' 

constables,    under  the  agreement,  and  that  amount  is  part  of        

that  which  the  coancil  has  paid  for  the  police   force  of  their        1895. 
borough,  and  they  are  entitled  to  receive  one-half  of  that,  so  far      p"^_ 
as  it  relates  to  "  pay  and  clothing,"  from  the  county  council,  jidded  force- 
In  my  opinion  the  effect  of  the  two  statutes  is  as  clear  as  it  can    Cost  of  pay 
be.    The  appeal  therefore  fails,  and  must  be  dismissed.  andclothing 

Lopss^  L.J. — I  cannot  help  thinking  that  this  case  is  a  very  tionhywunty 
clear  one.     The  question  entirely  depends  upon  the  construction     cotmcil— 
of  sections  in  two  Acts.     Sect.  24,  sub-sect.  2  (j.)  of  the  Local  ^^  ^  ^^  Vict. 
Government   Act,  1888,  says  that  the  council  of  each  county /2j).  534-54 
^'  shall  pay  to  the  councU  of  each  borough  maintaining  a  separate     vict.  c.  45, 
police  force  under  the  County  and  Borough  Police  Acts,  one-half        '-  2^- 
of  the  costs  of  the  pay  and  clothing  of  the  police  of  that  borough 
daring  the  preceding  year.''      The  important  words  there  are 
"  costs  of  the  pay  and  clothing  of  the  police  force."     That  Act 
did  not  contemplate  the  case  of  emergency  or  of  borrowed  police 
constables.      But  then  followed  the  Police  Act  of  1890,  which 
did  deal  with  such  police.     Sect.  25  provides  for  adding  con- 
stables temporarily  from  another  police  force,  and  provides  that 
the  borrowed  constables  are  'Ho  be  deemed  to  be  for  all  pur- 
poses constables  of  the  aided  force.''      In  my  opinion  such  a 
case  is  brought  within  sect.  24,  sub-sect.   2   (j.)  of  the   Local 
Government  Act,  1888,  and  the  words  ''for all  purposes"  include 
the  payment  by  the  county  council  of  one-half  of  the  costs  of 
their  pay  and  clothing.     I  think  that  the  judgment  of  the  Court 
below  was  quite  right,  and  that  the  appe^  fails. 

RiQfiT,  L.J. — I  am  of  the  same  opinion.  I  also  think  that  the 
only  question  is  as  to  the  construction  of  two  Acts  of  Parliament. 
By  the  Local  Government  Act,  1888,  s.  24,  sub-sect.  2  {j.)  the 
county  council  is  to  pay  any  boron gh  which  maintains  its  own 
pohce  force  one-half  of  the  costs  of  the  pay  and  clothing  of 
the  police  of  that  borough.  It  has  been  suggested  that  the  use 
of  the  word  "  clothing  "  shows  that  the  section  deals  only  with 
poUce  which  must  be  clothed  by  the  borough.  I  cannot  accept 
that  suggestion.  It  may  be  that,  in  any  one  year,  no  new 
clothing  would  be  required  for  the  permanent  police  force,  and 
that  nothing  would  be  spent  on  clothing.  In  that  case  there 
would  be  no  payment  for  clothing  ;  but  the  argument  is  that, 
Qoless  there  is  to  be  a  contribution  for  '^  clothing,"  there  cannot 
be  a  contribution  for  "  pay  "  ;  if  that  were  correct,  the  borough 
could  get  nothing  for  that  year  from  the  county  council.  It  is 
said  that,  in  the  earlier  Police  Acts,  there  is  no  provision  for 
borrowing  constables  from  another  police  authority,  and  that, 
therefore,  the  Act  of  1888  could  not  apply  to  borrowed  con- 
stables.   That  arrangement,  however,  was  made  in  1890  in  order 

L  2 
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Rw.        to   prevent   the  necessity  for  increasing  the   police  force  of  a 

The  Countt  ^*^^^^*  because  of  emergencies,  by  enabling  one  police  force  to 

CouMoiL  OF  borrow  from  another.     The  Police  Act  of  1890  provides  that  the 

THB  Wbbt    borrowed  police  are  to  be  deemed  to  be  part  of  the  aided  force 

Y°*™Hi^'    for  all  purposes.     That  being  so,  why  is  not  the  cost  of  the 

'    borrowed  police  to  be  part  of  the  cost,  for  the  year  in  which  it  is 

1895.        incurred,  of  the  police  which  is  so  aided  ?     If  by  the  agreement 
"T  between  the  two  forces  the  aided  force  would  have  to  pay  for 

Added  force—  ^^®  wear  and  tear  of  the  clothing  of  the   added   police^   that 
Cost  of  pay    would  be  within  the  Act  of  1888.     I  cannot  see  why  the  words 
""—C^i^  of  sect.  25  of  the  Police  Act,  1890,  are  not  to  have  their  ordinary 
tion  by  county  meaning.     They  do  not  interfere  with  the  provisions  of  the  Act 
council—     of  1888;  they  only  give  further  powers  to  those  boroughs  which 
51  ^  52  Vict.  2LTe  entitled   to   contribution   from   the   county  councils.      The 
i2^i) '  53  <!•  54  ^^^^^^"^  Police  Acts  are  not  applicable  to  this  case.     It  has   been 
Vict  c.  45,    argued  that  some  effect  must  be  given  to  the  annual  inspection 
8,25.        which  is  required.     But  the  inspection  and  the  certificate  are 
only  in   respect  of  the  efficiency  of  the  police  force;   and  the 
inspection  is  not  in  respect  of  the  numbers  and  cost  of  the  force. 
It  has  been  suggested  that  in  this  way  an  allowance  can  be  got 
in  two  districts  in  respect  of  the  same   police.      I   think  that 
cannot  be  so.     One-half  of  the  cost  of  the  pay  and  clothing  of 
the  police  force  is  to  be  paid  by  the  county  council;  and  in 
ascertaining  that  cost  any  borough  must  take  into  account  any 
sum  which  it  has  received  from  any  other  police  foroe.     I  think 
that,  upon  the  principle  of  reading  an  Act  of  Parliament  so  as  to 
mean  what  it  says,  and  reading  these  two  Acts  together,  they 
mean  that  a  borough  is  to  receive  from  the  county  council  one- 
half  of  whatever  they  pay  for  the  pay  and  clothing  of  the  police. 
I  agree  that  the  appeal  must  be  dismissed. 

Appeal  dismissed. 
Solicitors  for  the  appellants,  Badham  and  Edwards,  for  l}revor 
Edwards,  Wakefield. 

Solicitors  for  the  respondents,  Stevens,  Bawiree,  and  Co.,  for 
Hichmott,  Botherham. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  April  1,  1895. 

(Before  Cave  and  Wright,  J  J.) 

Rbdorayb  v.  Llotd  and  Son.  (a) 

Factories  and  worhshops — Machinery — Fe^icing — *' All  dangerous 
parts  of  machinery  '' — Power  of  magistrate  to  determine  what 
constitutes  dangerous  machinery — Factory  and  Workshop  Act, 
1878  (41  ^  42  Vict.  c.  16),  s,  5— Factory  and  Workshop  Act, 
1891  (54  ^  55  Vict.  c.  75),  s.  6. 

By  the  Factory  and  Workshop  Act  of  1891  it  is  provided  that 
'*  all  dangerous  parts  of  machinery  ^'  are  to  be  securely  fenced. 
The  power  of  determining  whai  constitutes  "  dangerous 
machinery,^*  which  formerly  might  he  settled  by  arbitration,  is 
now  transferred  to  the  magistrate. 

Upon  an  information,  u/nder  sect.  6,  sub^sect.  2  of  the  Factory  and 
Workshop  Act,  1891,  Inid  by  a  factory  inspector,  it  appeared 
that  a  boy  employed  by  a  tin  manufacturer  had  suffered  bodily 
injury  whilst  working  a  steam  power  press  for  shaping  tin  plates 
for  booses  and  cans.  The  rMichine,  which  was  worked  by  steam 
power,  was  put  in  motion  by  a  treadle  whereby  an  upper  die 
descended  upon  a  lower  die  in  order  to  stamp  the  tin  plates.  The 
boy*s  fingers  were  caught  between  the  two  dies  and  injured.  The 
magistraie  dismissed  the  information  on  the  grou/nd  that  the  part 
of  the  machine  where  the  accident  occurred  was  not  part  of 
dangerous  machinery  which  required  to  be  fenced  under  the 
Act. 

Held,  that  the  effect  of  sect.  6,  sub-sect.  3,  of  the  Act  of  1878,  as 
amended  by  sect.  6,  sub-sect.  2,  of  the  Act  of  1891,  is  general 
and  is  not  confined  to  the  particular  class  of  machiiiery  men- 
tioned  in  the  previous  part  of  the  section, 

CASE  stated  by  one  of  the  metropolitan  police  magistrates. 
An  information  and  complaint  preferred  by  Jasper 
Redgrave,  an  inspector  nnder  the  Factory  and  Workshop  Act 
(the  appellant  in  this  case),  against  A.  Lloyd  and  Sons  Limited 
(the  respondents),  was  heard  and  determined  on  the  Ist  day  of 
November,  1894,  at  the  Southwark  Police-conrt. 

The  information  and  complaint  stated  that,  on  the  11th  day  of 
September,  1894^  at  Mill-street,  Dockhead^  within  the  Metro- 
politan Police.  District,  the  respondents  were  then.  and. .there  the 
occupiers  of  a  certain  factory  within  the  meaning  of  the. Factory 

(a)  Reported  by  O.  H.  Orant,  Esq.,  Barrittet-at-Law. 


150  CBtMtNAL  LA.W  CASKS. 

Redoravb     and  Workshop  Acts,  1878-1891,  wherein  on  the  11th  day  of 

,      •  September,  1894,  a  person  named  Frank  Bobson  suffered  bodily 

Lloyd  and    ,    X       .       '  ^       r  xi.  j     i.     u      •  i     i.  j   *. 

SoN«        iQJury  m  consequence  of  the   respondents  having  neglected  to 

— •        fence  securely  certain  dangerous  machinery,  required  in   pur- 

^^-        suance  of  the  said  Acts  to  be  securely  fenced,  to  wit,  a  power 

FactoHea  Acts  press. 

—Fencing        From  the  facts  set  out  in  the  stated  case  it  appeared  that  the 

^^Mid^^^  respondents  were  tin-box  manufacturers,  and  that  the  said  Frank 

gerotia  parts"  Rohson  was  employed  by  them  in  their  factory  to  work  a  power 

—Juriediciion  press  used  for  the  purpose  of  shaping  tin  plates  for  the  manu- 

o/  magistrate  facture  of  tin  boxes,  cans,  and  such  like  things,  and  whilst  the 

macMnm^  ®^^^  Robson  was  SO  employed  in  working  the  power  press  he 

41  ^  42  Vict,  suffered  bodily  injury  by  having  one  of  his  fingers  taken  off  by 

c.  16, «.  6  ;    the  machine. 

c  75  »  6  ^^^  press  was  worked  by  steam  power,  and  the  operator  threw 

the  machine  into  gear  by  placing  his  foot  upon  a  treadle,  which 
caused  the  upper  die  to  descend  upon  the  lower  die.  The 
motion  was  communicated  to  the  upper  die,  which  worked  up 
and  down  inside  the  fixed  part  of  the  machinery.  The  lower 
part  of  the  machine  was  a  sort  of  table  in  which  the  lower  die 
was  fixed,  the  piece  of  tin  was  placed  on  the  lower  die,  and  the 
upper  die  then  came  down  with  great  force  and  stamped  the  tin 
as  required. 

In  the  event  of  a  piece  of  tin  adhering  to  the  die,  the  operator 
removed  it  by  pushing  it  off  with  a  piece  of  stick  provided  for 
the  purpose. 

It  was  the  duty  of  Bobson  when  working  the  machine  to  place 
a  piece  of  tin  upon  the  lower  die,  and  by  means  of  the  treadle  to 
cause  the  upper  die  to  descend  upon  it,  and  to  remove  any  piece 
of  tin  that  might  adhere  to  the  die. 

While  he  was  endeavouring  to  remove  a  piece  of  tin  which 
adhered  to  the  upper  die  by  pushing  it  off  at  the  side  with  the 
stick,  his  hand  slipped  under  the  die  and  was  injured. 

The  machine  was  not  constructed  or  fenced  or  protected  in 
such  a  way  as  to  prevent  the  hand  of  a  person  attempting  to 
remove  a  piece  of  tin  from  the  sides  of  the  die  from  slipping 
under  the  upper  die. 

It  was  contended  on  behalf  of  the  appellant  that  the  part  of 
the  machine  where  the  upper  die  came  into  contact  with  the 
lower  die,  and  where  the  accident  happened,  was  a  part  of 
dangerous  machinery  within  the  meaning  of  sect.  5  of  the  Factory 
and  Workshop  Act,  1878  (41  Vict.  c.  16),  as  amended  by  sect.  6 
of  the  Factory  and  Workshop  Act,  1891  (54  A  55  Vict,  o,  75), 
and  required  by  or  in  pursuance  of  the  first-mentioned  Act  to  be 
securely  fenced,  and  also  that  the  machinery  was  not  securely 
fenced  or  so  constructed  as  to  be  equally  safe  as  it  would  be  if  it 
were  securely  fenced. 

.  It  was  contended  on  behalf  of  the  respondents  that  the  part  of 
the  power  press  was  not  any  part  of  dangerous  machinery  within 
the  meaning  of  the  aforesaid  statutes,  nor  machinery  which  was 
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required   by  or  in  parsuance  of   the   statutes  to   be   securely    Ridorayb 

fenced.  Llotd  and 

Without  determining  whether  or  not  in  point  of  fact  the  press        son. 
was  dangerous^  the  magistrate  held  that  the  words  '^  dangerous        — - 
parts  of  the  machinery ''  in  sect.  5  of  the  Factory  and  Workshop        ^^^^- 
Act^  1878^  as  amended  by  sect.  6  of  the  Factory  and  Workshop  Factories  Acts 
Act^  1891^  refer  to  machinery  ^usdem  generis  as  that  mentioned    —Fencing 
in  the  previous  part  of  the  section,  and  in  the  definition  of  "  mill  ^^^^^~ 
gearing^'  in  sect.  96  of  the  Factory  and  Workshop  Act,  1878,  ^^^^  paHs'' 
and  of  "  machinery  '^  in  sect.  37  of  the  Factory  and  Workshop  —Jurisdiction 
Act,  1891,  and  he  therefore  held  that  the  part  of  the  press  where  of^magistrate 
the  upper  die  came  in  contact  with  the  lower  die,  and  where  the  ^achimry^^- 
accident  happened,  was  not  a  part  of  dangerous  machinery  or  any  41  4-  42  Vici. 
machinery  which  was  required  by  or  in  pursuance  of  the  aforesaid     ^- 1^*  «•  5; 
statutes  to  be  securely  fenced,  and  upon  this  ground  he  dismissed     ^^^  ^  ^  * 
the  summons. 

Sect.  5,  sub-sect.  3,  of  the  Factory  and  Workshop  Act,  1878 
(41  &  42  Vict.  c.  16),  provides  that 

£▼017  part  of  the  miU  gearing  shall  either  be  securely  fenced  or  be  in  such  position 
or  of  such  cons  traction  as  to  be  equally  safe  to  every  person  employed  in  the  factory 
IB  it  would  be  if  it  were  securely  fenced. 

Sect.  6,  sub-sect.  2,  of  the  Factory  and  Workshop  Act,  1891 
(54  k  55  Yict.  c.  75),  prorides  that  in  sub-sect.  3  of  sect.  5  of  the 
principal  Act,  1878,  there  shall  be  inserted  before  the  words 
''every  part''  the  words  '^  all  dangerous  parts  of  the  machinery 
and.'' 

Button  for  the  appellant. — The  machine  where  the  upper  die 
came  in  contact  with  the  lower  die,  and  where  the  accident 
happened,  was  a  part  of  dangerous  machinery  within  the  meaning 
of  sect.  5  of  the  Act  of  1878,  as  amended  by  sect.  6  of  the  Act  of 
1891,  and  required  to  be  securely  fenced  or  to  be  of  such  a  con- 
straction  or  in  such  a  position  as  to  be  as  safe  as  if  it  were  securely 
fenced. 

A.  J.  Walter  for  the  respondents. — The  magistrate's  decision 
was  right.  Sect.  6  of  the  Act  of  1891  must  apply  to  the  same 
class  of  machinery  as  that  mentioned  in  sect.  5  of  the  Act  of 
1878.  There  is  a  distinction  to  be  drawn  between  the  motive 
parts  of  machinery  and  those  parts  which  actually  perform  the 
inda^trial  operation.  Sect.  5  of  the  Act  of  1878  does  not  apply 
to  thu  industrial  parts,  but  solely  to  the  motor  parts,  and  the 
former  class  should  nob  be  taken  to  be  included  in  that  section  as 
amended  by  sect.  6  of  the  Act  of  1891.  bub -sect.  3  of  sect.  5  is 
not  repealed,  but  sect.  6  is  substituted  for  it.  If  the  appellant's 
contention  is  right  circular  saws  and  the  industrial  parts  of  many 
other  machines  would  have  to  be  fenced,  and  this  was  never 
intended ;  it  would  moreover  entail  upon  the  magistrate  the  duty 
of  determining  what  constitutes  'Mangerous  machinery,"  and  thus 
deprive  the  manufacturer  or  occupier  of  the  factory  or  workshop 
of  the  right  of  going  to  arbitration  :  (see  sect.  8,  sub-sect.  4,  of 
the  Act  of  1891.) 
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Bsdobjltb         Caye^  J. — I  am  of  opinion  in  this  case  that  the  magistrate 

^-  was  mistaken.     The  view  which  he  took  was  that  sect.  6,  snb- 

g^^         sect.  2>  of  the  Act  of  1891  woald  not  include  sach  machinery  as 

this.     In  that  opinion  I  think  he  was  wrongs  and  that  he  ought 

^^-        to    have    inquired    whether    this    was    machinery   which  was 
FactoriM  AeU  dangerous.     The  course  of  the  Legislature  is  this.     In  1878  the 
—Fmomg    general  Act  was  passed,  which  by  sect.  5,  sub-sect.  3,  enacted  that 
^111^^  every  part  of  the  mill  gearing  shall  either  be  securely  fenced  or 
gerou8  pJrU  "  ^®  ^  ^"^^  position  or  of  such  construction  as  to  be  equally  safe 
^IvHsdicticn  to  every  person  employed  in  the  factory  as  it  would  be  if  it  were 
cf  magistrate  securely  fenced.     It  is  admitted  that  that  section,  as  it  originally 
JJ[^^!^^^  stood,  did  not  apply  to  such  machinery  as  this  is.     Then  there 
41  ^  42  Vict  followed  sect.  6,  which  gave  power  to  obtain  the  fencing  of  other 
e.  16,  8.  5;    dangerous  machinery  of  which  notice  was  given  by  the  inspector, 
^^  ^76^  ^6^**  *^^  provided  for  an  arbitration  between  the  inspector  and  the 
*  '   '     occupier  of  the  factory  in  case  of  dispute.     In  1891  a  further  Act 
was  passed,  which  by  sect.  6  amends  sect.  5  of  the  previous  Act^ 
and  provides  that  in  sub-sect.  3  before  the  words  "  every  part " 
there  shall  be  inserted  the  words  '^  all  dangerous  parts  of  the 
machinery.'^     Now,  sect.  6  of  the  former  Act  was  at  the  same 
time  wholly  repealed.     It  is  perfectly  obvious  that  the  power  of 
determining  what  is   dangerous   machinery  by  arbitration  was 
intended  to  be  taken  away,  and  that  the  power  to  say  whether 
the  machinery  was  dangerous  or  not  was  intended  to  be  given  to 
the  magistrates,  subject,  of  course,   to  appeal  to  the  quarter 
sessions  under  sect.  90  of  tihe  Act  of  1878,  if  the  occupier  were 
dissatisfied  with  the  magistrate's  finding  in  point  of  fact,  or 
subject  to  appeal  to  this  Court  if  the  occupier  were  dissatisfied 
with  the  magistrate's  finding  in  point  of  law.     Those  provisions 
seem  to  me  to  be  amply  sufficient  to  secure  a  proper  working  of 
the  Act.     The  Act  of  1891  contains  sect.  8,  which  enacts  that 
^'  Where  the  Secretary  of  State  certifies  that  in  his  opinion  any 
machinery  or  process  or  particular  description  of  manual  labour 
used  in  a  factory  or  workshop  (other  than  a  domestic  workshop) 
is  dangerous  or  injurious  to  health,  or  dangerous  or  injurious  to 
life  or  limb,''  there  shall  be  notice  served  on  the  occupier  of  the 
factory,  and  if  he  objects  to  the  fencing,  the  question  of  the 
possibility  of  fencing  the  machine  shall  be  submitted  to  arbitra- 
tion.    It  is  said  that  this  section  was  substituted  for  sect.  6  of 
the  Act  of  1878.     I  am  of  opinion,  however,  that  that  is  not  so ; 
I  should  rather  say  that  sect.  8  of  the  Act  of  1891  repealed  sect.  6 
of  the  Act  of  1878,  and  if  one  looks  to  see  the  course  of  pro- 
ceedings under  the  section  one  is  the  more  confirmed  in  that 
view,  because  by  sects.  8  to  12  special  rules  may  be  made  as  to 
the  manufacturing  of  white  lead,  paints,  the  extraction  of  arsenic, 
V'3  enamelling  of  iron  plate,  and  the  manufacture  of  phosphorus, 
and  Sv^  on.     It  is  in  point  of  fact  rather  to  a  particular  process 
that  those  sections  have  relation,  although^!  do  not  for  one 
moment  say  th'^t  they  may  not  have  relation^ to  such  a  case  as 
this  if  the  Secretary  of  State  thought  fit  to  certify.    That,  how- 
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ever,  is  a  matter  which  one  need  not  decide  at  present.     What    Rbdobatb 
seems  to  me  to  be  the  effect  is^  that  under  sect.  6  of  the  Act  of    -^  ^' 
1891  the  question  would  go  before  a  magistrate^  subject^  as  I  have        son. 

said^  to  an  appeal  upon  a  point  of  law  to  this  Courts  and  to  an        

appeal  upon  matters  of  fact  to  quarter  sessions.     That  appears  to        ^^* 
me  more  in  accordcmoe  with    the  presumable  intention  of  the  factories  Acts 
Legislature  than  the  course  which  has  been  suggested  by  the    --Fencing 
learned  counsel  for  the  respondents.     I  am  of  opinion  that  this  '^^'Jf/''" 
case  should  go  back  to  the  magistrate  with  the  expression  of  our  ^^^tw  pcJrts'* 
opinion  that  he  must  proceed  to  hear  it,  and  decide  whether  or  —juritdicHon 
not  the  machine  is  really  dangerous.  <>/  «w^tro«e 

Wbight,  J. — I  entirely  agree.     Mr.  Walter  really  asks  us  to  ^j^^SSi^^ 
disregard  the  enactment  of  1891.     The  effect  of  sect.  6,  sub-  41  ^42  Viet 
sect.  2,  is  perfectly   clear  and   the   language   general.      "  All    c- 1^>  *•  ^ ; 
dangerous  parts  of  the  machinery''  are  the  words  used.     The  ^\^^^J^' 
manufacturer  or  occupier  has  still  the  option  of  three  things :  he      *     '  *   * 
may  either  fence  the  dangerous  part,  or  he  may  place  it  in  such 
a  position  that  it  will  be  safe,  or  he  may  alter  the  construction  of 
it  so  as  to  make  it  as  safe  as  if  it  were  fenced.     One  or  other  of 
those  things  the  Legislature  has  said  he  must  do. 

Appeal  allowed.     Leave  to  appeal  refused  on  the  ground  that 
the  Court  thought  this  was  a  criminal  cause  or  matter. 

Solicitors:   for  the  appellant,  The  Solicitor  to  the  Treasrmi ; 
for  the  respondent,  William  Hurd  and  Son, 


QUEEN'S  BENCH  DIVISION. 
Tuesday,  April  2,  1895. 

(Before  Cave  and  Lawbancis,  JJ.) 

Beo.  v.  Sladb  and  othbrs;  Ex  parte  Saundbbs. 

Beg.  v.  Justices   ot  London   and   others;    Ex  parte 

Saunders,  (a) 

Certiorari — Quarter  sessions — Amendment  of  conviction — Im- 
prisonment vrith  hard  labour  in  default  of  distress — Striking 
out  of  words  "  hard  labour  " — Baines's  Act  {Quarter  Sessions 
Act,  1849,  12  ^  13  Vict.  c.  45),  s.  7. 

S,  was  convicted   in   a  court    of  summary  jurisdiction  on   an 
(a)  Reported  by  G.  H.  Gbamt,  Esq.,  Barrister-at-Law. 
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mformation  v/nder  the  PvhUc  BeaUh  {London)  Act,  1891,  for 
not  abating  a  nuisance,  and  was  fined  lOZ.  arid  costs,  or  in 
default  of  sufficient  distress  was  ordered  to  be  imprisoned  with 
hard  labour.     8.  paid  the  fine  without  appealing. 

Held,  upon  a  rule  for  a  certiorari,  that  the  conviction  must  be 
quashed,  as  the  Act  does  not  authorise  hard  labour  for  such  an 
offence, 

8.  was  also  convicted  on  another  information  under  the  same  Act 
for  disobeying  a  closing  order,  and  the  conviction  in  this  case 
was  drawn  up  in  the  same  form  as  in  the  last  case.  8.  did 
not  pay  the  fine,  hut  appealed  to  the  quarter  sessions,  when  the 
justices  on  evidence  that  it  was  owing  to  an  oversight  on  the 
part  of  the  clerk  when  drawing  up  the  conviction  that  the 
words  "  hard  labour^'  were  menti-oned,  amended  the  conviction 
under  sect.  7  of  Baines^s  Act,  affirmed  the  conviction  as  amended, 
and  dismissed  the  appeal. 

Held,  upon  a  rule  for  a  certiorari,  that  the  decision  of  the  quarter 
sessions  was  right. 

IN  these  two  cases^  which  were  taken  together,  rales  nisi  for  a 
certiorari  had  been  obtained  by  Francis  Saunders. 

In  the  case  of  Beg.  v.  8lade  the  rule  nisi  had  been  obtained 
ordering  one  of  the  magistrates  of  the  police-courts  of  the 
metropolis^  and  the  Board  of  Works  for  the  Saint  Savioar^s 
district  to  show  cause  why  a  writ  of  certiorari  should  not  issue  to 
remove  a  conviction  of  Saunders  under  the  Public  Health 
(London)  Act  1891  (54  &  55  Vict.  c.  76)  s.  4,  for  that  he,  being 
the  owner  of  a  dwelling-house.  No.  75,  Blackfriars-road,  had 
failed  to  comply  with  a  notice  to  abate  a  nuisance  on  the  premises 
in  respect  of  which  charge  the  magistrate,  having  made  a  closing 
order,  fined  Sannders  lOZ.  and  21.  2s.  for  costs,  and  why  the 
conviction,  when  returned,  should  not  be  quashed  on  the  ground 
that  it  adjudged  that  Saunders,  in  default  of  sufficient  distress, 
be  imprisoned  and  kept  to  hard  labour  for  the  space  of  one 
calendar  month,  whereas  the  Act  under  which  the  conviction 
took  place  did  not  authorise  hard  labour  for  such  an  offence. 

Saunders  duly  paid  the  fine. 

In  the  case  of  Beg.  v.  Justices  of  London  and  others  a  rule  was 
obtained  ordering  justices  and  the  Board  of  Works  for  the  Saint 
Saviour's  district  to  show  cause  why  a  writ  of  certiorari  should 
nut  issue  for  the  removal  of  an  order  of  the  Court  of  Quarter 
Sessions  for  the  county,  amending  and  aflirming  a  conviction  of 
the  said  Saunders  before  one  of  the  magistrates  of  the  police- 
courts  of  the  metropolis,  for  that  he  had,  for  twenty-seven  days, 
unlawfully  acted  contrary  to  a  closing  order  under  the  Public 
Health  (London)  Act  1891,  and  also  the  conviction,  and  why  the 
said  order  and  conviction  should  not  be  quashed  on  the  grounds 
(1)  that  the  conviction  was  bad  on  the  face  of  it,  because,  in 
default  of  sufficient  distress  it  adjudged  the  relator  to  be 
imprisoned  with  hard  labour;  and  (2)  that  the  sessions  could 
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not  strike  out  "  hard  labour "  from  the  conviction,  having  no        Bao. 
power  under  12  &  13  Vict.  c.  45,  a.  7   to  amend  a  matter  of   „    ^^• 

r  '  bUkDR   AND 

substance.  othbrb; 

In  this  case  Saunders  neither  paid  the  fine  of  271.  nor  the  Ex  parte 

costs,  but  appealed  to  the  Quarter  Sessions  for  the  county  of  Sai^tmbs. 

London.     On  the  hearing  of  the  appeal  the  justices  of  the  quarter  ,..  ' 

sessions  dismissed  the  appeal  with  costs,  but  under  sect.  7  of  the  JuBncss  op 

Quarter  Sessions  Act  1849,  known  as  Baines's  Act  (12  &  13  Vict.  ^'JJ^.^^'"' 

c.  45),  amended  the  conviction  by  striking  out  the  words  "  there  Ex  pane 

to  be   kept  to  hard  labour"  from   the   clause  which  imposed  Saundbiw. 

imprisonment  in  default  of  distress,  and  they  confirmed  the  con-  ^r^ 

viction  as  amended.     From  the  affidavits  in  the   two  cases  it  ! 

appeared  that  at  the  hearing  in  the  police-court  the  magistrate  Practice— 

said  nothing  at  all  in  either  case  about  the  imposition  of  hard  P^^^^^^^fr 

labour  in  the  event  of  there  not  being  sufficient  distress.  conviction-- 

The  error  arose  owing  to  a  mistake  of  the  magistrates'  clerk  Hard  labour 

who,  when   drawing  up  the   convictions,   made   use  of  certaiu  tn^kfo-ulio/ 

priated  forms  which  contained    the  following   clause   imposing  Poww^ 

imprisonment  with  hard  labour  in  default  of  distress :  quarter 

mesions  to 

And  in  default  of  sofficieot  distress  it  is  adjudged  that  the  defendant  be  impri-      amend 

soned  in  Her  Majesty^s  prison  at  ,  there  to  be  kept  to  hard  labour  for  the  ^2  A'  13  Viet. 

space  of  ,  unless  the  said  sums  and  all  costs  and  charges  of  the  said      ^^  ^i^  ^^  i^^ 

dUfitrees  be  sooner  paid. 

J''.  Dodd  showed  cause  against  the  rules  in  both  cases. — There 
was  sufficient  evidence  before  the  magistrate  to  enable  him  to 
convict.  The  mistake  in  the  form  of  the  conviction  only  arose 
through  an  oversight  of  the  magistrates'  clerk.  [Cavk,  J. — 
Beg,  V.  Kerswill  (1895)  1  Q.  B.  1)  seems  to  bear  on  this  case. 
In  respect  of  the  first  conviction  the  relator  has  paid  the  fine.] 
Baines's  Act  was  not  cited  in  that  case.  The  mistake  made  by 
the  clerk  in  this  case  is  such  a  mistake  as  is  met  by  Baines's  Act. 
[Cavb,  J. — Baines's  Act  applies  where  the  order  has  been  drawu 
up  not  in  accordance  with  the  evidence  given ;  it  does  not  apply 
where  the  order  has  been  drawn  np  not  in  accordance  with  the 
law.]     He  cited  Beg,  v.  Justices  of  Middlesex  (2  Q.  B.  Div.  516). 

Saunders  appeared  in  person  in  support  of  the  rules. — The 
order  made  is  erroneous  in  substance,  and  cannot  be  amended 
under  Baines's  Act:  {Be  Clew,  8  Q.  B.  Div.  511;  Reg.  v. 
Tomltnson,  L.  Rep.  8  Q.  B.  12 ;  Reg.  v.  Padbury,  5  Q.  B.  Div. 
126 ;  Reg.  v.  Kay,  L.  Rep.  8  Q.  B.  324.) 

Gave,  J. — In  the  case  of  Reg.  v.  Blade,  it  is  admitted  that  the 
conviction  is  drawn  np  in  a  wrong  form.  It  is  said  that  we  have 
power  to  amend  it  under  sect.  7  of  Baines's  Act.  It  is  not  neces- 
sary, however,  to  decide  that  point,  although  I  rather  doubt 
whether  we  have  snch  power,  but  I  am  clearly  of  opinion  that 
we  ought  not  to  amend  it  in  this  case,  even  if  we  had  the 
power.  The  order  of  conviction  here  imposes  a  term  of  imprison- 
ment with  hard  labour  in  default  of  distress  on  nonpayment  of 
the  fine.  It  is  suggested  to  us  that  this  was  only  a  mistake  in 
the  drawing  up  of  the  conviction  by  the  clerk,  but  the  result  of 
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Rao.        an  order  in  suoh  form  might  have  been  that  of  the  'defendant 

g^'  being  sent  to  prison  and  being  kept  to  hard  labour  had  he  not 

OTHERB;      P^^d  tho  fino.     I  am  therefore  clearly  of  opinion  that  the  rule  in 

Ex  part^     this  case  ought  to  be  made  absolute^  and  that  the  conviction  must 

^ Rto"*     be  quashed.     With  regard  to  the  second  case,  that  of  Beg.  v.  The 

^^ '        Justices  of  London,  the  circumstances  are  rather  different,  though 

Jusnou  OF  in  this  case  too  the  conviction  was,  owing  to  the  same  oversight 

Lo!n)OH  AHD  ag  in  the  last  case,  drawn  up  in  a  similar  manner.     Here  the 

^^^il     defendant  went  on  to  appeal  to  the  quarter  sessions  against  the 

Saumdbrb.    conviction,  and  did  not  come  here  to  this  court  to  have  it  quashed, 

-~        which  he  might  have  done.     The  justices  at  quarter  sessions 

,'       thereupon   amended  the  conviction,  acting  upon   the  evidence 

Practice—    before  them.     The  defendant  now  says  that  they  had  no  juris- 

OerUora/ri—  diction  to  do  SO.     If  there  is  such  a  power  it  is  conferred  by 

^JIJJJJJ^JJ^^-^  sect.  7  of  Baines's  Act.     But  it  does  not   seem  to  have  been 

Hard  idbow  exercised  in  any  reported  case,  (a)     I  doubt  whether  that  section 

in  defaM  of  applies  to  a  conviction  at  all.     However,  in  the  case  of  Beg.  v. 

p"****^     TAe  Justices  of  Middlesex   {vhi  sup.)  the  Court  expressed  an 

quarter      Opinion  that  the  magistrates  had  the  power  to  amend  if  thej 

sBBtionito    were  so   inclined.     In  that  case  objection  was  made  that  the 

i2^jMa^FVrf   conviction  was  bad  because  it  omitted  certain  words,  and  did  not, 

e.45, «.  7.     therefore,  disclose  any  offence  within  the  statute.     The  offence 

charged  there  was  one  under  the  Vagrant  Act  (3  Geo.  4,  c.  88) , 

s.  4.     That  is  not  a  very  strong  case,  still  I  do  not  feel  sufficiently 

sure  that  the  power  of  amending  the  conviction  was  out  of  the 

power  of  the  justices  in  the  present  case  to  enable  me  to  overrule 

the  quarter  sessions  and  make  the  rule  absolute.     The  rule  must 

therefore  be  discharged. 

Lawsahob.  J. — I  agree. 

Beg.  V.  Slade,   rule  made   absolute.     Beg.  v.  Justices    of 
London,  rule  discharged. 
Solicitor  asrainst  the  rule,  B.  /.  TicJcell. 

(a)  See,  howeTer,  the  following  oases,  which  were  not  cited :  Reg,  v.  WMer  (45 
J.  P.  682) ;  Reg.  v.  Biggins  (5  L.  T.  Rep.  605).'Rsp. 
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QUEEN'S  BENCH  DIVISION. 

Thursday,  April  25,  1895. 

(Before  Day  and  Wright,  JJ.) 
Shebras  (app.)  V.  De  Rutzen  (resp.).  (a) 

I  licensing  Acts — Intoxicating  liquor — 8ale  of  same  to  police 
sergeant — Mens  rea — On  or  off  duty — Knowledge  of  same — 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  16,  sub^sect.  2. 

Appellant  was  convicted  under  sect.  16,  sub-sect.  2,  of  the  Licensing 
Act,  1872,  tvhich  prohibits  any  licensed  person  from  supplying 
"  any  liquor  or  refreshment  whether  by  way  of  gift  or  sale  to  any 
constable  on  duty  unless  by  authority  of  some  superior  officer 
of  such  constable.'^     The  police  constable  wa^  in  fact  on  duty. 

HelJ,  that,  the  appellant  having  bon&  fide  believed  the  police 
constable  to  be  of  duty,  the  conviction  must  be  quashed. 

CASE  stated  by  Sir  Peter  Edlin,  Q.C.,  chairman  of  Quarter 
Sessions  for  the  County  of  London. 

The  appellant  was  licensee  of  a  public-house,  and  was  convicted 
before  a  metropolitan  police  magistrate  under  sect.  16,  sub-sect. 
2,  of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  for  having 
nnlawfuUy  supplied  liquor  to  a  police  constable  on  duty  without 
having  the  authority  of  a  superior  officer  of  such  constable  for 
80  doing. 

The  facts  showed  that  the  appellant's  public-house  was  situated 
nearly  opposite  a  police-station,  and  was  much  frequented  by  the 
police  when  off  duty.  On  the  16th  day  of  July,  1894,  at  about 
4.40,  the  police  constable  in  question,  being  then  on  duty,  entered 
the  appellant's  house,  and  was  served  with  liquor  by  the  appel- 
lant's daughter  in  his  presence.  Prior  to  entering  the  house  the 
police  constable  had  removed  his  armlet,  and  it  was  admitted 
that  if  a  police  constable  is  not  wearing  his  armlet  that  is  an 
indication  that  he  is  off  duty.  The  armlet  is  removed  at  the 
police-station  when  a  constable  is  dismissed,  and  a  publican 
seeing  the  armlet  off  would  naturally  think  the  police  constable 
to  be  off  duty. 

The  police  constable  was  in  the  habit  of  using  the  appellant's 
house,  and  was  well  known  to  the  appellant  and  his  daughter. 
Neither  the  appellant  nor  his  daughter  made  any  inquiry  of  the 
police  constable  as  to  whether  he  was  or  was  not  on  duty ;  but 
they  took  it  for  granted  that  he  was  off  duty  in  consequence  of 
his  armlet  being  off^  and  served  him  with  liquor  being  under  that 
belief.     The  appellant  and  his  daughter  were  in   the  habit  of 

(a)  Reported  by  T.  R.  Bbidowatbb,  Esq.,  Banieter-at-Law. 
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Shbrras     serving  a  nnmber  of  police  constables  in    uniform   with   their 
Da  RuTznv    *^™'®*'S  off  each  day,  and  the  qnestion  whether  they  were  or  were 

'   not  off  duty  was  never  asked  when  the  armlet  was  seen  to  be  off, 

1895.        and  he  was  served  with  liquor  under  that  belief  by  the  appellant's 
...    "!      .      daughter. 

—8aie  of  '^^^  appellant  appealed  to  quarter  sessions  against  the  convic- 
liquortopoUce  tion  of  the  magistrate,  contending  that,  in  order  to  constitute  an 
f^^^w^TV  offence  under  sect.  16,  sub-sect.  2,  of  the  Licensing  Act,  1872, 
■—Kiwwledge  ^^^^^  must  be  shown  to  be  either  knowledge  that  the  police 
of  saleaman—  Constable  was  on  duty  or  an  intentional  abstention  from  ascer- 
35  ^  36  Vict  taining  whether  he  was  on  duty  or  not. 

*'**'•  ^  ''  The  Court  of  Quarter  Sessions  upheld  the  conviction,  consider- 
ing that  knowledge  that  the  police  constable,  when  served  with 
liquor,  was  on  duty,  was  not  an  essential  ingredient  of  the 
offence  ;  but  stated  this  case  for  the  opinion  of  the  Court. 

Sect.  16  of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94), 
provides  that. 

If  any  licensed  penon  (1)  knowingly  harbours  or  knowingly  snffers  to  remain  on 
his  premises  any  constable  daring  any  part  of  the  time  appointed  for  snch  constable 
being  on  duty  .  .  .  or  (2)  sapplies  any  liqnor  or  refreshment  whether  by  way  of 
gift  or  sale  to  any  constable  on  duty  nnless  by  anthority  of  some  superior  officer  of 
snch  constable ;  or  (8)  bribes  or  attempts  to  bribe  any  constable  ...  he  shall  be 
liable  to  a  penalty    .    .     . 

Poland,  Q.C.,  and  P.  TayZor  for  the  appellant. — ^This  conviction 
by  the  magistrate  was  wrong ;  a  reasonable  and  honest  belief  in 
the  existence  of  circumstances  which,  if  true,  would  make  the 
act  an  innocent  act,  has  been  held  a  good  defence.  It  could  not 
have  been  intended  that  a  publican  serving  a  police  constable 
with  liquor  should  be  liable  to  a  penalty  if  the  constable  was  in 
fact  on  duty,  when  every  means  of  concealing  this  fact  from  the 
publican  had  been  taken.  Knowledge  that  the  person  served 
was  drunk  is  not  necessary  to  constitute  an  offence  under  sect. 
13;  but  the  publican  must  be  taken  to  know  whether  a  person 
is  drunk  or  not.  This  was  so  decided  in  the  case  of  Gundy  v.  Le 
Cocq  (51  L.  T.  Rep.  265;  53  L.  J.  125,  M.  C;  13  Q.  B.  Div. 
207).  Another  case  {Mullins  y.  Collins,  29  L.  T.  Rep.  888; 
L.  Rep.  9  Q.  B.  292)  is  a  decision  in  the  appellant's  favour^ 
because  there  it  was  pointed  out  that  the  decision  would  have 
been  different  had  the  servant  not  known  that  the  constable  was 
on  duty. 

Macmorran  in  support  of  the  conviction. — The  word  *^ know- 
ingly,''  which  is  inserted  in  sect.  16,  sub-sect.  1,  is  omitted  in 
sub-sect.  2  of  sect.  16.  It  was  intended  by  the  Legislature  that 
a  publican  serving  a  police  constable,  whether  on  duty  or  not, 
should  do  so  at  his  own  risk.  Sect.  16,  sub-sect.  2,  contains  an 
absolute  prohibition  against  serving  a  police  constable  while  on 
duty,  in  the  same  way  as  Gundy  v.  lie  Gocq  {uhi  swp,)  held 
sect.  13  to  contain  an  absolute  prohibition  against  serving  a 
person  already  drunk ;  knowledge  of  the  condition  of  the  person 
served  in  either  case  is  not  an  element  in  the  offence.  The 
absence  of  the  armlet  ought  not  to  have  satisfied  the  appellant. 
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Day,  J. — I  am  clearly  of  opinion  that  this  conviction  oaght  to      Shbrrab 
be  quashed.     A  police  constable  comes  into  the   house  of  the  ^    ./^' 

appellant  without  an  armlet  on,  and  therefore  with  the  appear-         

ance   of  being  off  daty.      The   appellant's    house   was   in  the        1895. 
immediate  neighbourhood  of  the  police-station,  and  the  appellant  ^^  "I      .  . 
believed,  and  he  had  very  natural  ground  for  believing,  that  the     J^^  of  * 
constable  was  off  duty.     Acting  on  that  belief  he  accordingly  liquor  to  police 
served  him  with  liquor.     As  a  matter  of  fact  the  constable  was  T^^^J^f'T 
on  duty,  and  the  question  is,  does  that  fact  make  the  innocent  ^znSwle^e 
act  of  the  appellant  an  offence  ?     I  do  not  think  it  does.     The  of  saUaman— 
appellant  had  no  intention  to  do  a  wrongful  act ;  he  acted  in  the  ^  4*  86  Vict, 
bond  fide  belief  that  the  constable  was  off  duty.     It  seems  to  me,  ^'     '''      ^  ^' 
therefore,  that   the   contention    that   the  appellant  committed 
an  offence  is  entirely  an  erroneous  one.     An  argument  in  support 
of  the  conviction  has  been  based  upon  the  appearance  of  the 
word  "knowingly"  in  sect.  16,  sub-sect.  1,  and  the  omission  of 
that  word  in  sub-sect.  2  of  that  section.     In  my  opinion  the  only 
effect  of  this  is  to  shift  the  burden  of  proof.     In  cases   under 
sub-sect.    1    of   sect.    16,    it  is   for  the  prosecution   to   prove 
knowledge,  while  in  cases  under  sub-sect.  2  it  is  for  the  defen- 
dant to  prove  that  he  did  not  know.     That  is  the  only  inference 
that  I  draw  from  the  insertion  of  the  word  "  knowingly '^  in 
sob-sect.  1  of  sect.  16,  and  its  omission  in  sub-sect.  2  of  that 
section.     It  appears  to  me  that  it  would  be  straining  the  law  to 
say  that  this  publican,  acting  as  he  did  in  the  bona  fide  belief 
that  the  constable  was  off  duty,  and  having  very  reasonable 
grounds  for  that  belief,   was  nevertheless  guilty  of  an  offence 
against  sect.    16,  for  which  he  was  liable  to  have  his  licence 
indorsed. 

Wright,  J. — I  am  entirely  of  the  same  opinion.  It  is  not 
very  ea»y  to  reconcile  the  cases  on  the  subject,  but  there  are 
many  of  them.  The  presumption  is,  that  mens  rea,  an  evil 
intention  or  a  knowledge  of  the  wrongfulness  of  the  act,  is  an 
essential  ingredient  in  every  offence;  but  that  presumption  is 
liable  to  be  displaced  either  by  the  words  of  the  statute  creating 
the  offence,  or  by  the  subject-matter  with  which  it  deals,  and 
both  must  be  considered  :  (Nichols  v.  Hall,  28  L.  T.  Rep.  473  ; 
L.  Rep.  8  C.  P.  322 ;  42  L.  J.  157,  C.  P.,  and  105,  M.  C.)  One 
of  the  most  remarkable  exceptions  was  in  the  case  of  bigamy, 
where  all  the  judges  held,  on  the  statute  1  Jac.  1,  c.  11,  that  a 
man  was  rightly  convicted  of  bigamy  who  had  married  after  an 
invalid  Scotch  divorce,  which  had  been  obtained  in  good  faith, 
and  the  validity  of  which  he  had  reason  to  doubt;  this  was 
Lolley^s  case  (R.  &  R.  237).  Another  exception,  apparently 
grounded  upon  the  language  of  a  statute,  is  Princess  case  (32 
L.  T.  Rep.  700;  L.  Rep.  2  C.  C.  Res.  154),  where  it  was  held 
by  fifteen  judges  against  one  that  a  man  was  guilty  of  abduction 
of  a  girl  under  sixteen,  although  he  believed,  in  good  faith  and 
on  reasonable  grounds,  that  she  was  over  that  age.  Apart  from 
isolated  and  extreme  cases  of  this  kind,  the  principal  classes  of 
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Shxbrab     exceptions  may  be  reduced  to  three.    One  is  a  class  of  acts  which^ 
Tim  Turr^ww    ^^  *^®  lauguagc  of  Lush,  J.,  io  Davies  v.  Harvey  (30  L.  T.  Rep. 

1895.  are  not  criminal  in  any  real  sense^  but  are  acts  which  in  the  pablic 
Liemsina  A  1$  ^°^^®^*  ^"^  prohibited  Under  a  penalty.  Several  such  instances 
—Sale  of  ^1*6  to  be  found  in  the  decisions  on  the  Revenue  Statutes  ;  e.g., 
liquor  to  police  Attorney 'General  v.  LocJewood  (9  M.  &  W.  878),  where  the 
'o^^^J^ui  i^^^^®'^*  possession  of  liquorice  by  a  beer  retailer  was  held  to  be 
—Kfwwledge  ^^  oflFeuce.  So,  under  the  Adulteration  Acts,  Beg.  v.  Woodroto 
ofedlennanr^  (15  M.  &  W.  404),  as  to  innocent  possession  of  adulterated 
85f  «6  Fie*,  tobacco;  MtzpatricTc  (app.)  v.  Kelly  (resp.)  (28  L.  T.  Rep.  558; 
c.  94, «.  16  (2).  L  E^p^  8  Q.  B.  337),  and  Roberts  (app.)  v.  Egerton  (resp.)  (80 
L.  T.  Rep.  638 ;  L.  Rep.  9  Q.  B.  494),  as  to  the  sale  of 
adulterated  food.  So  under  the  Game  Act,  as  to  the  innocent 
possession  of  game  by  a  carrier^  Rex  v.  Marsh  (2  B.  &  C.  717). 
So  as  to  the  liability  of  a  guardian  of  the  poor,  Davies  v.  Harvey 
{ubi  sup.).  To  the  same  head  may  be  referred  Reg.  v.  Bishop 
(42  L.  T.  Rep.  240;  5  Q.  B.  Div.  259),  where  a  person  was  held 
rightly  convicted  of  receiving  lunatics  in  an  unlicensed  house^ 
although  the  jury  found  that  he  honestly  and  on  reasonable 
grounds  believed  that  they  were  not  lunatics.  Another  class 
comprehends  some,  and  perhaps  all,  public  nuisances.  In  the 
case  of  Reg.  v.  Stephens  (14  L.  T.  Rep.  598  ;  L.  Rep.  1  Q.  B.  702) 
the  employer  was  held  liable  on  an  indictment  for  a  nuisance 
caused  by  workmen  without  his  knowledge  and  contrary  to  his 
orders ;  and  it  was  so  in  the  cases  of  Rex  v.  Medley  (6  C.  &  P. 
292)  and  Barnes  (app.)  v.  Ackroyd  (resp.)  (26  L.  T.  Rep.  692  ; 
L.  Rep.  7  Q.  B.  474;  41  L.  J.  110,  M.  C,  and  241,  Q.  B.). 
There  may  be  cases  where,  although  the  proceedings  may  be 
criminal  in  form,  they  are  really  only  a  summary  mode  of  enforcing 
a  civil  right :  see  the  judgments  of  Williams  and  Willes,  J  J.,  in 
the  case  of  Marden  v.  PoHer  (7  C.  B.  N.  S.  641 ;  29  L.  J.  213, 
M.  G.)  as  to  an  unintentional  trespass  in  pursuit  of  game  ;  Lee  v. 
Simpson  (3  C.  B.  871)  as  to  unconscious  dramatic  piracy ;  and 
Hargreaves  (app.)  v.  Diddarns  (resp.)  (82  L.  T.  Rep.  600 ;  L.  Rep. 
10  Q.  B.  582)  as  to  a  bond  fide  belief  in  a  legally  impossible  right 
to  fish.  Except  in  such  cases  as  these,  there  must  in  general  be 
guilty  knowleage  on  the  part  of  the  defendant,  or  of  someone 
whom  he  has  put  in  his  place  to  act  for  him  generally  or  in  the 
particular  matter,  in  order  to  constitute  an  offence.  It  is  plain 
that,  if  the  guilty  knowledge  is  not  necessary,  no  care  on  the 
part  of  the  publican  could  save  him  from  a  conviction  under 
sect.  16,  sub-sect.  2,  since  it  would  be  as  easy  for  the  constable  to 
deny  that  he  was  on  duty  when  asked,  or  to  produce  a  forged 
permission  from  his  superior  officer,  as  to  remove  his  armlet 
before  entering  the  public-house.  I  am  therefore  of  the  opinion 
that  this  conviction  must  be  quashed. 

Conviction  qttashed. 
Solicitors  for  the  appellant,  Maitlands,  Peckham,  and  Co. 
Solicitor  for  the  respondent.  The  Solicitor  to  the  Treasury. 
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QUEEN'S  BENCH  DIVISION. 

Wednesday,  April  S,  1895. 

(Before  Cavb  and  Lawbakcb^  JJ.) 

Ex  parte  Wilkins  and  anothie.  (a) 

Iniimidaiion — Following  person  to  compel  abstention  from  legal 
acts — Form  of  commitment — Sufficiency  of  description  of  offence 
— Habeas  corpus — Conspiracy  and  Protection  of  Property  Act, 
1875  (88  ^  89  Vict.  c.  86),  s.  7. 

By  sect.  7  of  the  Conspiracy  and  Protection  of  Property  Act,  1875 
(88  ^  39  Vict.  c.  86),  it  is  provided  that  every  person  who,  toith 
a  view  to  compel  any  other  person  to  abstain  from  doing  any  act 
which  stLch  other  person  has  a  legal  right  to  do,  wrongfully  cmd 
without  legal  authority  follows  such  other  person  with  two  or 
more  other  persons  in  a  disorderly  manner  in  or  through  any 
street,  shall,  on  conviction,  be  Uable  to  pay  a  fine  or  to  imprison- 
fnent. 

0.  W.  and  another  were  summarily  convicted  under  the  above 
sectiov,  and  sentenced  to  a  term  of  imprisonment.  Each  of  the 
commitments  stated  that  they  had  been  charged  for  that  they 
*'  with  a  view  to  compel  one  T.  to  abstain  from  working  as  a 
shoe  finisher  .  .  ."  did  unlawfully,  8fc.,  follow  him 
about,  8fc. 

On  a  motion  for  a  writ  of  habeas  corpus  on  the  ground  that  the 
form  of  the  commitments  did  not  sufficiently  specify  the  act 
from  doing  which  it  wa^  sought  to  compel  T.  to  abstain  : 

Eeld,  that  the  form  of  the  commitments  sufficiently  expressed  the 
offence  charged,  and  that  they  were  accordingly  good  commit- 
ments. 

THIS  was  an  ex  parte  motion  for  rules  nisi  for  writs  of  habeas 
corpus  to  issue  directed  to  the  govemor  of  the  gaol  at 
Morthamptou,  to  bring  up  the  bodies  of  George  Wilkins  and 
John  Johnson,  who  were  imprisoned  in  the  gaol  there,  having 
been  sentenced  to  a  month^s  imprisonment  under  the  Conspiracy 
and  Protection  of  Property  Act,  1876  (88  &  89  Vict.  c.  86),  s.  7, 
on  the  ground  that  the  commitments  were  not  sufficiently 
specified.  The  charge  arose  in  connection  with  disturbances  that 
took  place  at  Northampton,  during  the  course  of  a  strike  in  the 
boot  trade  there. 

(«)  Reported  by  O.  H.  Gwlamt,  Eaq.,  Bairiiter-at-Law, 
TOL.  XYin.  M 
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Ex  parte         Sect.  7  of  the  Conspiracy  and  Protection  of  Property  Act,  1875 
WiLKiNB  AND  (33  &  39  viot.  c.  86),  pfovides  as  follows  : 

Every  person  who,  with  a  yiew  to  compel  any  other  person  to  abstain  from  doing  or 

1895.  to  do  any  act  which  such  other  person  has  a  legal  right  to  do  or  abstain  from  doing, 

— ..  wrongfully  and  without  legal  authority    .     .     .    persistently  follows    such   other 

Iniimidatian  person  about  from  place  to  place    ...    or  follows  such  other  person  with  two  or 

— Following  °^o^  other  persons  in  a  disorderly  manner  in  or  through  any  street  or  road,  shall,  on 

to  coYnpel  conviction    ...    be  liable  to  a  penalty    ...    or  imprisonment 

abstention  mi                   •                             •            i 

from  legal        The  commitments  were  m  each  case  in  the  following  form  : 

aet—Oofwmit'      The  defendant  has  been  this  day  before  the  Court  of  Summary  Jurisdiction  sitting 

n^^-torm  ^^  ^^^  County  Hall,  Northampton,  charged  for  that  he  on  the  14th  day  of  March,  1895, 

Deaerxptum  ^  ^^  ^^^  ^  ^^^  ^  compel  one  Frederick  Timms  to  al^tain  from  working  as 

of  offence        ^  g|^^^  finisher  in  the  employment  of  one  Simon  OoUier,  a  shoe  manufacturer,  carrying 

Conspiraq/     ^^  business  in  the  parish  of  Dallington,  in  the  county  aforesaid,  which  the  said  Frede* 

and  Protec-    ^^^-^  Timms  then  had  a  legal  right  to  do,  unlawfully,  wrongfully,  and  without  legal 

^^^^  ^f  ^^^    authority,  follow  the  said  Frederick  Timms  with  more  tlmn  two  persons  in  a  dia- 

perty  Act,     orderly  manner  in  a  certain  street — ^to  wit,  in  a  main  road  or  street  in  the  pazish  of 

1875-38*89  D^Un^n. 
Vict.  c.  86, 

8'  7.  W.  A.  Metcalfe. — The  commitments  did  not  sofficiently  specify 

that  which  the  man  Timms  had  been  compelled  to  abstain  from 
doing.  The  expression  made  nse  of,  namely,  ^^  working  as  a  shoe- 
finisher  "  is  mnch  too  vagne  and  general  a  term.  It  is  necessary 
that  a  conviction  nnder  this  Act  should  specify  the  particular  act : 
{Beg.  V.  Mackmzie,  17  Oox  C.  C.  542  ;  67  L.  T.  Rep.  201 ;  (1892) 
2  Q.  B.  519 ;  61  L.  J.  181,  M.  C).  That  case  decided  that  the 
acts  with  a  yiew  to  compel  the  prosecutor  to  abstain  from  doing 
which  the  defendant  followed  the  prosecutor  must  be  set  out  in 
the  conviction.     That  was  a  case  under  the  same  statute. 

Cave,  J.-— I  am  of  opinion  that  these  rules  must  be  discharged. 
The  commitments  expressly  stated  that  the  prisoners  did  unlaw- 
fully, wrongfully,  and  without  legal  authority,  follow  the  man 
Timms  with  a  view  to  compel  him  to  abstain  from  working  as  a 
shoe-finisher.  In  my  opinion  that  is  a  perfectly  good  and  suffi- 
cient mode  of  specifying  the  offence  with  which  the  prisoners 
were  charged,  and  for  which  they  were  convicted.  I  entertain 
some  doubts  whether  the  convictions  would  not  have  been  per- 
fectly good  even  if  the  commitments  had  only  followed  the  very 
words  of  the  statute.  In  that  respect  I  share  the  doubts 
expressed  by  Bruce,  J.  in  Beg  v.  Mackenzie  {ubi  sup.)  where  he 
said  that  he  was  inclined  to  think  that  if  the  conviction  had  fol- 
lowed the  words  of  the  Act,  even  although  it  did  not  specify  the 
particular  Act  which  the  informant  was  intended  to  be  prevented 
from  doing,  it  would  have  been  sufficient.  But  the  facts  in  that 
case  are  very  different  from  those  in  the  present  one.  There  the 
conviction  did  not  follow  the  words  of  the  statute ;  it  merely  said 
that  the  defendants  endeavoured  to  compel  the  prosecutor  to 
abstain  from  doing  '^  acts  which  he  had  a  legal  right  to  do,''  and 
it  was  mainly  on  that  point  that  the  decision  turned.  There  the 
Court  refused  to  amend.  We  are  not  asked  to  amend  here,  and 
had  we  been  so  asked  I  do  not  think  there  would  have  been  any 
necessity  for  us  to  have  done  so.  The  object  of  sect.  7  is  to  deal 
with  persons  who  follow  others  with  the  object  of  preventing 
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them  from  working  in  their  employment.     That  is  the  ofFeiice     Ex  paru 

Eointed  ont  in  the  section.    That  very  offence  has  been  chai^d  ^^jj^^"^ 
ere.     I  am  of  opinion  that  the  commitments  in  this  case  were       

perfectly  good^  and  that  this  application  mnst  be  refused.  1896. 

liAWEANCB,  J.— I  agree.  o  ,       ^     ^       mwiiridation 

Mule  refused,       --FMowing 
Solicitors  :  Bamuel  Price  and  Sons.  to  compel 

abstention 
from  legal 

a^^Commwt- 
ment — Form 

—  Description 
of  offence — 
Oonepiraey 
and  Protec- 
tion of  Pro- 
perty  Act^ 

1875—38^39 

Vict.  c.  86, 

».  7. 

QUEBN^S  BENCH  DIVISION. 

Thursday,  May  2,  1895. 

(Before  Charles  and  Wbiqht^  J  J.) 

Ths  Oouktt  Council  ov  Ksnt  (apps.)  v.  Humfhbet  (resp.).  (a) 

Weights  and  measures — Coal  dealer-^-Weigking  machine — Bye- 
law  requiring  coal  dealer  to  provide — Validity  of  bye-law — 
Weights  and  Measwres  Act,  1889  (52  ^  53  Vict.  c.  21),  s.  28. 

Sect,  28  of  the  Weights  and  Mea,sures  Act,  1889,  gives  a  local 
authority  power  to  make  bye-laws  requiring  a  weighing  instru- 
ment  to  be  carried  with  any  vehicle  in  which  coal  is  carried  for 
sale  or  delivery  to  a  purchaser. 

Held,  that  the  local  authority  has  power,  under  this  section,  to 
make  a  bye-law  requiring  every  coal  dealer  to  provide,  and 
every  person  employed  by  him  in  conveying  or  carrying  coal 
for  sale  or  delivery  to  a  purchaser  from  or  out  of  any  vehicle 
to  carry  therewith,  a  correct  and  stamped  weighing  machine  of 
the  form  approved  by  the  local  authority  :  and  that  the  validity 
of  this  part  of  the  bye-law  is  not  affected  by  the  question  of 
the  validity  or  invalidity  of  a  subsequent  part  of  the  same  bye- 
la/w  requiring  the  coal  dealer  to  reweigh  the  coal, 

/^  ASE  stated  by  justices. 

At  a  petty  sessions  holden  at  Dartford,  in  the  county  of  Kent, 
on  the  5th  day  of  January,  1895,  the  respondent  was  charged 
by  an  inspector  of  weights  and  measures  to  the  Kent  County 
Council,  being  the  local  authority  for  the  county,  for  that  he,  on 
the  Ist  day  of  December,  1894,  being  a  coal  dealer,  did  unlaw- 

(a)  Beported  by  W.  W.  Osh,  Esq.,  BAnister-at-Law. 

M  2 
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Thb  Ooumtt  fnlly  fail  to  provide  for  his  servant^  who  was  then  on  his  behalf 

Co^oiL  or    conveying  coal  for  delivery  from  a  vehicle  to  a  porohaser  for 

p  carriage  therewith,  a  correct  and  stamped  weighing  machine  of 

HuMPHBRT.    the  form  approved  by  the  Kent  Ooanty  Council,  contrary  to  a 

.rrr        bye-law  daly  made  by  the  county  council,  and  approved  by  the 

1'       Board  of  Trade. 

Weights  wnd      Upon  the  hearing  of  the  information  it  was  proved  or  admitted 

r^i^dl^LZ-.  *^*^  ^^®  bye-law  in  question  was  duly  made  and  published  by  the 

^Weighing     ftpp^ll^nts,  as  required  by  the  Weights  and  Measures  Act,  1889, 

machine—    8.  28,  and  approved  by  the  Board  of  Trade  as  provided  by  the 

Bye-law—    same  section ;  that  the  appellants  had  duly  approved  a  form  of 

remAiredio    ^©ig^ing  machine  for  the  purposes  of  the  bye-law;    that  the 

provide      respondent  was  a  coal  dealer,  whose  servant  was  on  the  1st  day 

machine---    of  December,  1894,  carrying  in  a  waggon  half  a  ton  of  coal  for 

^^*fl^«  28*   delivery  to   a  purchaser;    that  an   inspector  saw   the   servant 

delivering  the  coal  and  asked  him  to  weigh  the  same,  but  the 

servant  replied   that   he   could   not,   as   he    had   no   scales   or 

weights,  and  that  the  respondent,  in  answer  to  the  inspector,  said 

that  he  had  told  the  servant  to  leave  the  scales  and  weights 

behind. 

The  Weights  and  Measures  Act,  1889  (52  &  63  Tict.  c.  21), 
provides : 

Seot.  28. — (1.)  Any  local  authority  may  from  time  to  time  make,  reToke,  and  alter 
bye-laws  .  .  .  (b)  requiring,  either  generally  or  in  specified  claaaes  of  cases,  a 
weighing  instrument^  of  a  form  approved  by  the  local  authority,  to  be  carried  with 
any  vehicle  in  which  coal  is  carried  for  sale  or  delivery  to  a  purchaser;  and  may  by 
such  bye-laws  impose  fines,  recoverable  summarily,  and  not  exceeding  in  each  case 
five  pounds,  for  the  breach  of  any  such  bye-law. 

(2.)  Every  bye-law  made  under  this  section  shall  be  approved  by  the  Board  of 
Trade,  and  published  in  such  a  manner  as  the  local  autiiority  may  think  sufficient  f«r 
giving  notice  to  all  persons  interested. 

Under  the  provisions  of  this  section  the  appellants  made  the 
following  bye-law : 

Every  coal  dealer  shall  provide,  and  every  person  employed  by  him  who  shall  cdiTey 
or  carry  coal  for  sale  or  delivery  to  a  purchaser  from  or  out  of  any  vehicle  shall  carry 
therewith,  a  correct  and  stamped  weighing  machine  of  the  form  approved  by  the 
county  council,  and  such  person  shall  re-weigh  the  coal  upon  being  requested  to  do  so 
by  the  purchaser  or  anyone  on  his  behalf,  or  by  an  inspector  of  weights  and  measares. 
Any  person  failing  to  observe  this  bye-law  is  liable  to  a  penalty  of  51. 

The  justices  were  of  opinion  that  the  bye-law  was  ultra  vires, 
invalid,  and  indivisible,  and  they  dismissed  the  information. 

Eohler  for  the  appellants. 

The  respondent  did  not  appear. 

Ghables,  J. — ^We  think  the  justices  did  not  come  to  a  correct 
decision.  We  think  there  was  power  to  make  the  bye-law  in 
question,  which  rendered  it  needful  for  every  coal  dealer  con* 
veying  or  carrying  coal  for  sale  or  delivery  to  a  purchaser  from 
or  out  of  any  vehicle  to  provide  and  carry  a  correct  weighing 
machine.  We  think  that  the  bye-law  is  beyond  all  doubt  within 
their  competence,  having  regard  to  the  language  of  the  Act. 
The  suggestion  that  because  the  requirement  on  the  coal  dealer 
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to  re-weigh  the  coal  might  be  invalid^  that  rendered  the  whole  Thb  Countt 

bye-law  bad,  does  not  seem  to  have  any  foundation.     The  sub-  Oootoil  of 

stance  of  the  bye-law  is   that  it  requires   the  carrying  of  a  ,; 

weighing  instrument.     As   to   the   latter  part  of   the  bye-law,  Hdmphbjbt. 

which  requires  the  re-weighing  of  the  coal,  I  may  remark  that  '~ 

the  expression  ''  shall  re-weigh  the  coal,''  is  an  inaccurate  one ;  ! 

it  should  be  '^  shall  weigh  the  coal.''     It  is  unnecessary  for  us  to  Weights  and 

pronounce  any  decision  as  to  whether  or  not  it  comes  within  rT^^^J^tlr 

sect.  28  of  the  Weights  and  Measures  Act,  1889.     I  may  also  ^weighing 

remark  that  sub-sect,  (a)  of  that  section  gives  power  to  regulate  mackvM-^ 

the  sale  of  coal   when  sold   in  quantities  not   exceeding  two  jP^t^T" 

hundredweight.                             _  ^^^ 

Wright,    J. — I   agree.     It    is   possible   that   the    provision  provide 

requiring  that  weights  shall  be  carried  may  imply  an  authority  maeMne-- 

to  make  a  bye-law  as  to  their  use.  ^^  f,  ^?  oq**' 

Appeal  allowed. 

Solidtors  for  the  appellants.  Palmer  and  Bull,  for  Brenium 
and  Ti^meT,  Maidstone. 


QUEEN'S  BENCH  DIVISION. 

Friday,  Aug.  2,  1895. 

(Before  Pollook,  B.  and  Wbioht,  J.) 

Stoddabt  and  othbbs  (apps.)  v.  Sagab  (resp.). 

Sagab  (app.)  V.  Stoddabt  and  othbbs  (resps.) .  (a) 

Qamng — Betting — Lottery  —  Coupon  competition  —  Prizes  for 
selecting  winners  in  horse  rcu:es — Issue  of  coupons  a4;ta^hed  to 
newspaper — Lottery  Acts  (42  Oeo.  3,  c.  119, 6. 2 ;  4  Geo.  4.  c.  60), 
9,  il— Betting  Acts  1853  amd  1874  (16  ^  17  VicL  c.  119, 
ss.  1,  8,  4;  37  VicL  c.  15,  s.  3,  sub-sect.  8). 

The  appellants,  who  were  respectively  the  proprietor  and  publisher 
of  a  certain  newspaper,  and  the  owner  and  occupier  of  the  office 
where  ii  was  published,  all  having  the  care  and  ma/nagement  of 
the  business,  published  in  their  paper  a  '^  coupon  competition/' 
which  consisted  of  a  prize  offer^  for  selecting  the  winners  in  a 
specified  horserace.  In  a  certain  issue  of  their  paper  they  offered 

(a)  Reported  by  W.  W.  Ou,  Eiq.,  Bftrrister-aULaw, 


1895. 
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Stoddabt  ahd      a  prize  of  1001.  for  plcLcmg  the  Ist,  2nd,  Srd,  and  4th  in  the 

^"™^  "  Grand  National/^  which  was  tb  be  nm  a  few  days  after.     In 

Sagab.  ^^  newspaper,  and  tmdemeath  this  notice,  were  the  coupons,  of 

which  there   were   twenty-five  in  number.     According  to   the 

S^^*  "  cou>pon  conditions/'  the  first  coupon  c^ould  be  filled  up,  cut 

Stoddart  and      out,  and  sent  in  for  the  competition  free  of  charge,   and  a 

0THSB8.  competitor  was  not  required  to  use  more  than  the  one  free  coupon 

if  he  so  desired.     There  was  no  limit  to  the  number  of  coupons 

that  might  be  sent  in,  but  if  any  of  the  other  twenty -four  blank 

Oaming  and       coupons  were  sent  in,  one  perni/y  stamp  would  have  to  he  sent 

^^^ZL        '^^^^  ea^h,  and  if  the  whole  twenty 'five  were  sent  in  2s.  would 

Cowponeom'      have  to  be  sent.     Predictions  could  also  be  sent  on  plain  paper 

petition—        if  accompanied   by  one  free   coupon,  and  if   more  than  one 

Selection  of       competitor  succeeded  in  gating  the  prize,  the  money  was  to  he 

horwr€uee—      divided  equally.     Remittances   were  received  at  the   ojfice   in 

42  Qeo,  8,         respect  of  the  competition. 

e.  119,  ».  2 ;   Eeld,  that  this  competition  did  not  constitute  a  lottery  within  the 
«  ^T- 16 Vl7      ''^^CL'n^ing  of  the  Lottery  Acts,  and  that  the  appellants  had  not 
Vict  c.  119,       committed  any  offence  either  under  the  Lott-ery  Acts  or  under  the 
$$.  1, 8, 4;        Betting  Acts,  1853  and  1874. 

37  Vict.  c.  15,  ^  ' 

8. 8  (8).      rpwO  cases  stated  by  Alderman  Knill,  sitting  as  a  court  of 
-1-      sammary    jarisdiction  at  the  Mansion  Hoase,  in  the  city 
of  London,  on  the  18th  day  of  April,  1895. 

Stoddabt  and  others  (apps.)  v.  Sagab  (resp.). 

Three  several  informations  were  preferred  by  the  respondent, 
Sagar,  under  the  Act  to  suppress  certain  games  and  lotteries — 
42  Geo.  3,  c.  119 — and  the  Acts  amending  the  same,  against 
the  appellants,  Ada  Stoddart,  Joseph  Stoddart,  and  Frederick 
Brandon,  and  these  informations  were  heard  together. 

These  three  informations  charged  the  appellants  with  the 
following  offences : 

(1.)  That  AdA  Stoddart  did,  on  the  26th  March,  1895,  nnlawfiilly  and  publioly 
open  and  keep  an  office  at  58,  Fleet-street,  to  exercise  by  a  certain  contriyanoe  and 
deyioe  called  a  coupon  competition  a  lottery  not  authoriaed  by  Parliament,  contrary  to 
the  proviBions  of  the  Act  42  Geo.  8,  c.  119,  s.  2,  and  that  Uie  other  two  appeUanta 
did  unlawfully  and  knowingly  aid  and  abet  in  the  same. 

(2.)  That  Ada  Stoddart  did,  on  the  same  day,  unlawfully  sell  certain  tickets  and 
ohanoes  in  a  lottery,  to  wit,  a  lottery  called  a  coupon  competition,  contrary  to  the 
provisions  of  the  Lottery  Act,  1828  (4  Geo.  4,  c  60),  s.  41,  and  that  the  other  two 
appeUants  did  aid  and  abet  in  the  commission  of  the  said  o£fenoe. 

(8.)  That  Frederick  Brandon  did,  on  the  same  day,  unlawfully  publish  a  certain 
proposal  or  scheme,  to  wit,  a  proposal  and  scheme  called  a  **  coupon  competition  **  for 
the  sale  of  certain  tickets  and  chances  in  a  certain  lottery  contrary  to  the  4  Geo.  4, 
0.  60,  s.  41,  and  that  the  other  two  appellants  did  aid  and  abet  in  the  oommiaaion  of 
the  said  offence. 

The  appellants  were  convicted  of  the  three  several  offences^ 
and  each  of  them  was  ordered  to  pay  the  sam  of  10s.  upon  each 
of  the  informations. 
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At  the  hearing  the  following  facts  were  proved :  Stoddabt  and 

Ada  Stoddart  was  the  occupier  of  an   office  sitoate  at  58^      oxhbu 

Fleet-Btreet,  and  was  the  registered  proprietor  of  a  newspaper       saoab. 

called    Twrf  Life.      She  sold   copies   of    the    said    newspaper 

Eublished  on  the  26th  day  of  March^  1895^  and  she  opened  and       Sagab 
ept  the  office  for  the  pnrpose  of  carrying  on  the  business  of  stoddabt  and 
Turf  Life^   and  for  the  purpose   of  receiving  all   remittances      othbss. 
relating  to  the  business  of  the  newspaper^  including  remittances        rTTT 

in  respect   of    the    ''coupon    competition;    and   she,    in   fact,        ' 

received  remittances  relating  to  the  copies  of  the  said  news-  Qamvnga/ad 
paper  issued    on    the    26th  day   of    Mskvchy    1895,   including     5^*//jJJ~ 
remittances  in  respect  of  the  '' coupon  competition ''  advertised  cov^oncom' 
in  that  number.  petition— 

The  appellant,  Joseph  Stoddart,  was  the  owner  of  the  office,   SeUction  <^ 
and   permitted   the   office  to   be  used  for  the  purpose   of  the  ;^^*J^]J^ 
circulation  of  the  newspaper,  with  knowledge  of  all  its  contents.    42  Geo.  3, 
He,  jointly    with  the    appellant    Brandon,    had  the  care  and   ^'  l^^i  <•  2 ; 
management  of  the  business  of  the  newspaper,  and  assisted  in  ^  ?f^'  fa^'p^^ 
conducting  the  business,  which,  during  the  period  named  in  the  V^/.  IM^J 
summonses,  included  the  coupon  competition  of  the  26th  day  of   m.  l,  8, 4 ; 
March,  1895.  ^^  ^^3^-  !«' 

The  appellant  Brandon  was  the  publisher  of  the  newspaper, 
and  he  published  the  copies  of  the  newspaper  issued  on  the  26th 
day  of  March,  1895,  with  knowledge  of  the  contents  thereof; 
and  he,  jointly  with  the  appellant,  J.  Stoddart,  had  the  care  and 
management  of  the  business  of  the  newspaper,  and  assisted  in 
conducting  the  business. 

The  conditions  of  the  coupon  competition  appeared  in  the 
newspaper  issued  on  the  26th  day  of  March,  1895.  At  the  top 
were  the  words :  "  lOOZ.  for  placing  1st,  2nd,  8rd,  4th  in  the 
Grand  National  (Bun  next  Friaay).  Note  the  conditions.'^  Then, 
underneath,  were  the  coupons.  There  were  four  spaces  across 
the  paper,  marked  first,  second,  third,  fourth,  and  there  were 
twenty-five  coupons,  the  first  coupon  being  free.  Then,  under- 
neath the  coupons  were  spaces  for  the  name  and  address  of  the 
sender,  and  this  notice :  "  Two  shillings  must  be  remitted  if  all 
the  above  coupons  are  used.^'  The  coupon  conditions  contained 
these  provisions :  ''  If  more  than  one  succeed  in  securing  the 
prize,  the  money  will  be  equally  divided  amongst  them.  The 
No.  1  coupon  in  the  above  column  can  be  used  free  of  charge. 
This  coupon  can  be  filled  up,  cut  out,  and  despatched  to  us,  and 
will  be  accepted  for  competition  without  any  charge  or  fee  being 
sent  with  it.  If,  however,  the  remaining  twenty-four  blank 
coapons  are  used,  one  penny  stamp  must  be  sent  with  each  of 
these  coupons  so  used.  Thus,  if  twenty-five  different  attempts 
are  made  on  the  above  sheet  to  correctly  arrive  at  the  winners, 
2«.  must  be  remitted.  In  all  cases  the  coupon  marked  No.  1  is 
free.  The  extra  coupons  are  included  in  each  issue  for  those 
who  experience  a  difficulty  in  obtaining  Turf  Life,  so  that 
predictions  can  thus  be  forwarded  on  the  extra  coupons,  but  must 
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Stoddabt  AMD  be  accompanied  by  one  penny  stamp  with  each  extra  coupon. 

oTHKBs      There  is  no  limitation  to  the  namber  of  coupons  to  be  sent  in. 

Saoab.       Predictions  can  also  be  made  on  plain  paper  on  the  same  terms^ 

but  one  free  coupon  at  least  must  accompany  same,  to  show  that 

S^®^»       the  competitor  is  a  subscriber  to  Turf  Life.     There  is  no  com- 

Stoddart  and  pulsion  to    use    any    more   than  the   one  free   coupon,  if  the 

OTHBB8.      competitor  desires  to  confine    himself   to    one    attempt.      All 

"JTT:        coupons  must  be  addressed,  "  Coupon  Competition,  Turf  Lifey 

'        &c.     The  three  winners  must  be  on  any  one  coupon.'' 

Gaming  and       The  magistrate  found  as  a  fact  that  the  winning  of  the  priase 
if '*^—     in  the  competition  would  be  determined  by  choice  and  not  by 

Coupon  com-   8l^"l« 

petition—  It  was  Contended  on  behalf  of  the  respondent  that  the  con- 
Selection  of  ditions  of  the  coupon  competition,  together  with  the  other  aboye- 
Koneto^cee—-  8^*®^  facts  (which  were  not  disputed),  were  sufficient  in  law 
42  Geo.  3,  to  Support  convictions  against  the  appellants  for  the  offences 
c.  119, 8.  2 ;   charged  in  the  informations. 

«.  4^*16^17     ^*  ^^  contended  on  behalf  of  the  appellants  that  the  said 

Vict.  c.  119,   conditions  and  above-mentioned  &cts  were  not  suflicient  in  law 

88. 1, 3,  4;    to  support  convictions  under  the  informations. 

^^ 8^\b)  ^^'      '^^  magistrate,  after  consideration  of  the  authorities  cited, 

was  of  opinion  that  the  facts  were  sufficient  in  law  to  support  the 

offences  in  the  three  informations  under  the  Lottery  Acts,  and 

he  convicted  the  appellants  on  the  three  informations. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
magistrate  came  to  a  correct  determination  in  point  of  law. 

Sagab  (app.)  V.  Stoddabt  and  others  (resps.). 

Five  several  informations  were  preferred  by  the  appellant 
against  the  respondents,  and  were  heard  together. 

These  informations  charged  the  respondents  with  the  following 
offences : 

(10  That  Ada  Stoddart,  on  the  19th  day  of  Maroh,  1895,  and  on  diven  other  days 
between  that  date  and  the  9th  day  of  April,  1895,  being  the  oooupier  of  a  certua 
office  and  plaoe,  did  nnlawfally  open,  keep,  and  nse  the  said  o£Bce  and  plaoe  for  the 
purpose  of  money  being  reoeiyed  on  behalf  of  the  aaid  ooonpier  as  and  for  the 
consideration  for  an  assurance  and  undertaking  to  pay  thereafter  money  on  erente 
and  oontingenoies  relating  to  horse-races,  and  that.the  other^two  respondents  did 
unlawfully  and  knowingly  aid,  abet,  and  procure  the_oommi8sion  of  the  said  offamea, 
contrary  to  the  Betting  Act,  1858,  sects.  1  and  3. 

(2.)  That  the  respondents,  Joseph  Stoddart  and  Brandon,  en  the  aforesaid  dates, 
did  unlawfully  have  the  care  and  management,  and  did  unlawfully  conduct  and  assist 
in  conducting  the  business  of  the  said  office  which  was  then  *  opened,  kept,  and|aBad 
for  the  purpose  aforesaid,  and  that  the  respondent,  Ada  Stoddsurt,  did  unlawfully  aid 
and  abet  and  procure  the  commission  of  the  offence,  contrary  to  the  Betting  Aei, 
1858,  sects.  1  and  8. 

(8.)  That  Ada  Stoddart,  being  the  occupier  of  the  said  office  then  opened,  kept, 
and  used  for  the  purpose  aforesaid,  did  unlawfully  and  knowingly  reoeiTe  certain 
moneys  as  deposits  on  bets  on  condition  of  paying  the  sum  of  IQOL  in  money  on  the 
happening  of  certain  events  and  contingencies  relating  to  horse-races,  and  that  the 
other  two  respondents  did  aid,  abet,  and  procure  ^  commission  of  the  oifenoas 
contrary  to  the  Betting  Act,  1858,  sects.  1  and  4. 

CL)  That  the  respondent,  Joseph  Stoddart  being  the  owner  of  tbe  office,  did 
unlawfully  and  knowin^^y  permit  the  said  office  to  be  unlawfully  opened,  kep^  and 
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ued  by  th«  Mid  Ada  Stoddart  for  the  pnrpoae  of  money  rsoeived  by  the  oconpler  aa  9toddakt  and 
and  for  the  consideration  for  an  aasoranoe  and  undertaking  to  pay  thereafter  money        othibs 
on  events  and  contingencies  relating  to  horse  races,  and  that  the  two  respondents  did  p. 

aid  and  abet  the  oommission  of  the  offence,  contrary  to  the  Betting  Aet,  1858|  sects.  1         Saoab 
andS. 

(6.)  That  the  respondent  Brandon  did,  on  the  26th  day  of  March,  1895,  nnlawfolly         Saoab 
and  knowingly  pnblish  an  advertisement  of  a  competition  called  a  "  coupon  compe-  9, 

tition  "  in  &t  newspaper  called  7\irf  Life^  inviting  all  who  read  the  advertisement  Stoddast  akd 
to  make  and  take  shares  in  certain  bets  and  wagers  on  such  events  and  contingencies       oTHBRg. 

ss  are  mentioned  in  the  Betting  Act,  1858,  and  that  the  other  two  respondents  did  

abet,  aid,  and  procure  the  commission  of  the  said  offence,  contrary  to  the  Betting          1895. 
Act,  1874,  sect.  8,  sub-sect.  8.  

Qaming  and 

The  factH  proved  were  the  same  as  in  the  previous  case,  and     xio?^II 
had  reference  to  the  issue  of  five  numbers  of  Turf  Life^  contain-  Coupon  cam^ 
mg  similar  competitions,  though  the  informations  had  reference    peUtion-^ 
only  to  the  ''  coupon  competition  "  announced  in  the  issue  of  the   ^^^^^'^  ^f 

ofiii  J  r  ikj        TL  w%nn0r$  of 

2oth  day  of  March.  j^^,^^  racet— 

It  was  contended  on  behalf  of  the  appellant  that  the  conditions    42  Oeo,  8, 
of  the  said  "  coupon  competition/'  together  with  the  other  facts  /'q^\''  ^jj 
(which  were  not  disputed)  were  sufficient  in  law  to  support  con-  8,^1;  le^iii 
victions  against  the   respondents  for  the   offences   under    the   Vict.  e.  119, 
Betting  Acts,    1853  and    1874,   charged    against   them   in  the   f*-  ^>  ^*  ^' 

iDformations.  1*8(8) 

It  was  contended  on  behalf  of  the  respondents  that  the  said 
conditions  and  above-mentioned  facts  were  not  sufficient  in  law 
to  sopport  convictions  under  the  said  informations. 

The  magistrate  was  of  opinion  that  the  above  facts  were  not 
sofficient  in  law  to  sopport  any  of  the  offences  charged  under  the 
Betting  Acts,  1853  and  1874,  and  he  accordingly  dismissed  the 
five  informations. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
learned  alderman  came  to  a  correct  determination  in  point  of  law. 

Carson,  Q.C.  (Oram  and  L.  Kershaw  with  him)  for  the  appel- 
lants in  the  first  case  as  to  the  lottery.  The  appellants,  who 
were  respectively  the  occupier  and  owner  of  the  office  where  the 
newspaper  was  published,  and  the  proprietor  and  publisher  of  the 
paper  were  convicted  here  of  having  organised  a  lottery  under 
the  Lottery  Act,  and  the  question  is  whether  the  contrivance 
resorted  to  in  this  case  was  a  lottery  within  the  meaning  of  the 
Act,  that  is,  whether  a  proposal  to  fill  in  the  coupon  the  winners 
of  a  certain  horse  race  is  a  lottery.  We  submit  that  it  is  not, 
and  that  it  has  never  been  successf  ally  attempted  to  bring  a  case 
of  this  kind  within  the  Lottery  Act.  In  the  case  of  Barclay  v. 
fearson,  68  L.  T.  Rep.  709 ;  (1893)  2  Ch.  154— the  case  of  the 
missing  word  competition — the  filling  in  of  missing  words  was  held 
to  be  a  lottery,  and  the  reason  it  was  so  held  was  that  that  depended 
apon  mere  chance,  the  question  really  being  whether  the  person 
has  exercised  any  skill  on  his  part,  or  has  been  driven  to  take  his 
chance.  The  same  principle  was  laid  down  in  Taylor  v.  Smetton 
(11  Q.  B.  Div.  207),  where  the  transaction  was  held  to  be  a 
lottery  for  the  same  reason.  Hawkins,  J.,  in  delivering  the  con- 
sidered judgment  in  that  case,  said  (at  p.  212) :  *^  The  purchaser 


170  CBIMINAL  LAW   GASES. 

SioDDABT  AND  bought  the  tea  coupled  with  the  chance  of  getting  something  of 

^'™""      value  by  way  of  a  prize,  but  without  the  least  idea  of  what  that 

Saoab.       prize  might  be.     In  maJking  his  purchase  he  exercised  no  choice 

— what  he  got  he  got  without  any  option  or  action  of  his  own 

Sagab       ^j|2^  {j^Ij  j^g  ^ijQ  result  of  mere  chance  or  accident/*     Those  cases^ 

Stoddabt  and  ^3  ^^11  ^3  ^^3  ^^3®  ^^  Oaminada  v.  HuUon  (64  L.  T.  Bep.  572  ; 

oTBicBs.       17  Cox  C.  G.  807)^  show  that  to  be  a  lottery  within  the  meaning^ 

rrr:         of  the  Lottery  Act  there  must  be  a  contrivance  or  device  to 

'        obtain  money  by  chance.     The  facts  and  decision  in   Caminada 

Qaming  and  v.  HuUon  {uH  Slip,),  where  the  transaction  was  held  not  to  be 

7**^*^^     a  lottery,    are    really    conclusive   of   both  the    present    cases. 

Oo^JmMm-   [Weight,  J.— That  case  is  exactly  in  point.] 

petitianr—        B.  D.  Muir  for  the  respondents  in  the  first  case,  and  for  the 

Selfetion  qf   appellant  in  the  second  submitted  that: — It  must  be  a  question  of 

h^^raeM—  ^^^gree  how  far  the  matter  in  question  is  decided  by  chance,  and 

42  Qeo.  3,     how  far  it  is  decided  by  skill.     [Wright,  J, — Is  it  open  to  us  to 

c.  119,  <.  2 ;   decide    this   in   your  favour  against    Caminada  v.  HuUon  {ubi 

g  4l*'.'l6%l7  *^P')  ^^     ^^  ^*^®  ^^  Cawiinoda  v.  Hulton  {ubi  8up.)  is  very 

Vict.  c.  119,   clearly  distinguishable  from   the  present  case.      In   that  case, 

S8, 1, 3,  4 ;     Day,  J.   said  in  his  judgment,  *'  I  am  clearly  of  opinion  that 

^^  ^*3*f3>  ^^'  ^^^^  ^*®  ^^*  ^  lottery,^'  and  the  reason  he  gives  for  that  opinion 
is  important,  ''  for  there  was  no  contrivance  or  device  to  obtain 
money  by  chance,  and  therefore  it  does  not  come  within  the  scope 
of  the  Act.'^     In  the  present  case  the  appellants  allow  in  their 
newspaper  any  number  of  attempts  or  chances.     Skill  cannot 
have  very  much  to  do  with  the  matter  if  a  person  has — as  he  haB 
in  this  case — twenty-five  attempts  to  do  the  thing,  and  moreover, 
although  there  are  only  twenty-five  spaces,  the  appellants  aUow 
any  number  beyond  the  twenty -five  on  blank  paper  at  one  penny 
a  piece.     That  was  the  ground  upon  which  the  magistrate  found 
thi&t  there  was  an  element  of  chance,  and  it  is  most  important  to 
remember    that  the    magistrate    has  found    as  a  fact  that  the 
winning  of  the  prize  in  the  competition  would  be  determined  by 
chance^  and  not  by  skill.     While  that  is  so,  I  admit  that,  if  to  be 
a  lottery,  it  must  be  a  pure  chance  for  every  person  who  enters 
into  the  competition,  then  this  is  not  a  lottery.     Here,  however, 
it  is  not  so.     With  regard  to  the  second  case  he  also  submitted 
that   the    conditions    of   this   competition,    which    are    in  the 
newspaper,   bring  the  present  case  within  the  exact  words  of 
sect.  1  of  the  Betting  Act  of  1858,  which  says  that  '^  no  house, 
office,  room,  or  other  place,  shall  be  opened,  kept,  or  used,  for 
the  purpose  of  the  owner,  occupier,  &c.,  betting  with  persona 
resorting  thereto ;  or  for  the  purpose  of  any  money  being  received 
by  such  owner,  occupier,  or  keeper,  &c."      These  things   are 
exactly  what  the  respondents  in  this  case  did.     They  kept  this 
office,  and  they  advertised  that  moneys  were  to  be  sent  there; 
and  that  if  that  is  good  for  one  penny,  it  is  good  for  one  pound 
equally,  so  that  this  office  was  nothing  but  a  mere  betting  house. 
[Wright,  J. — How  do  you   get  over  Caminada  v.  SuUonJ^ 
There,  there  was  no  money  given  at  all  for  the  bettings  apart 
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from  the  price  of  the  book.    When  the  purchaser  bought  his  Sxoddart  ahd 
bookj  he  got  value  for  his  money ;  here,  for  his  penny,  he  gets       otbbrs 
only  a  chance.     In  Wright  v.  Clarke  (34  J.  P.  661),  and  the  two       saoab. 
other  cases  there  reported,  money  was  sent  by  letter  to  a  person 
iwho  kept  a  house  or  ofice  for  the  purpose  of  executing  com-       Saoab 
missions  to  bet  on  horse  races,  and  it  was  held  that  that  person  ^toddakt 
kept  open  an  office  for  betting  within  the  meaning  of  sect.  1  of      othebs. 
the  Betting  Act  of  1853.     The  fact  that  here  the  purchaser  for        "~ 

his  one  penny  buys  only  a  chance,  brings  this  case  within  every        ' 

definition  of  a  bet  {Garlill  v.  The  Carbolic  Smoke  Ball  Company,   Gaming  and 
67  L.  T.  Rep.,  at  p.  839;  (1892)  2  Q.  B.,  at  pp.  490-91),  where     &«**»Vh7~ 
Hawkins,  J.  says :  "  It  is  essential  to  a  wagering  contract  that  cawpan^com^ 
each  party  may  under  it,  either  win  or  lose,  &c.''     Here,  both    petition- 
parties  may  win  and  both  may  lose,  which  brings  the  case  within    Selection  of 
that  description.     The  question  intended  to   be  reserved  here  ^^^^^^^^^^^ 
was :  is  this  a  betting-house  or  is  it  not  ?     The  magistrate  found,     42  Geo,  3, 
on  the  facts,  that  it  was  not ;  but  I  submit  the  magistrate  was   c  119, «.  2; 
wrong,  as  this  case  comes  exactly  within  the  definition  of  betting  *  ^;  \^'^^ 
as  given  by  Hawkins,  J.  in  the  case  just  referred  to.     Here  it  is  \ici,  c.  119, 
found  that  the  office  is  kept  for  the  receipt  of  these  sums  of    ««.  1,  3, 4 ; 
money,  and  that  brings  it  within  the  Act.  ^^  ^*^*-  ^-  ^^» 

Pollock,  B. — I  in  no  way  propose  to  give  any  definition  as  to  * 
what  is,  or  what  is  not,  betting.  It  is  extremely  difficult  to  do 
so,  and  although  I  think  that  Hawkins,  J.  in  the  Carbolic  Smoke 
Ball  case  (uhi  sup.)  did  so  with  great  accuracy  as  applicable  to 
that  case  in  particular,  it  would  be  very  undesirable  if  I  attempted 
in  this  case  to  give  a  general  definition  of  betting.  But  1  am 
clearly  of  opinion  that  in  the  present  case  the  learned  alderman 
having  said  that  upon  these  facts  as  stated  he  has  come  to  the 
conclusion  that  they  were  not  sufficient  to  support  any  of  the 
ofiences  charged  under  the  Betting  Acts,  was  well  within  his 
jurisdiction;  and  if  the  learned  counsel,  who  appeared  before 
him,  intended  to  present  any  other  argument  they  ought  to  have 
done  so  at  the  time.  The  defendants  having  been  acquitted  upon 
the  alderman's  finding,  we  certainly  ought  not  to  send  the  case 
back.  As  the  case  stands  there  is  nothing  to  show  the  criminal 
intent  which  would  bring  the  defendants  within  the  statute.  I 
am  strengthened  in  that  opinion  by  what  was  said  by  my  brother 
Day,  which  seems  to  me  very  conclusive,  in  the  case  of  Caminada 
V.  Hulton  (ttW  sup.),  where  he  says :  "  It  might  be  said,  but  I 
think  with  considerable  difficulty,  that  this  is  a  bet  because  a 
person  by  paying  a  penny  for  one  of  these  books  and  returning 
the  coupon  to  the  respondent  backed  six  horses.^'  That  is  the 
clearest  way  he  could  put  it.  Then  he  says :  '^  But  I  think  that 
is  dearly  not  the  correct  view  to  take,  and  that  this  is  not  a  bet 
within  the  meaning  of  the  statute.  A  person  purchasing  one  of 
these  books  did  not,  even  if  he  was  not  successful  in  obtaining 
one  of  the  prizes  offered,  lose  any  money  by  the  transaction.^'  I 
think  that  was  clear,  sound,  and  vigorous  reasoning,  which  shows 
that  this  is  not   betting,  and  on  that  ground  I  am  perfectly 
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Stoddast  AMD  satisfied.     As  to  tbe  meaning  of  the  word  ''  lottery/'  my  learned 

oTHims      brother,  Day,  J.  is  clear :  ''I  am  clearly  of  opinion  that  this  was 

Smab.       ^^^  ^  lottery,  for  there  was  no  contriyance  or  device  to  obtain 

money  by  chance/'     That  is  to  say,  a  horse  race  is  clearly  not  a 

Sbqar       matter  of  chance.     Upon  the  running  of  the  fonr  horses  named 

Stoddabt  AMD  ^  the  first,  second,  third,  and  fourth,  and  their  being  placed  as 

0THBB8       the  first,  second,  third,  and  fourth,  the  event  depended.      That 

7777         shows  with  equal  clearness  that  this  was  not  a  lottery. 

*  Weight,  J. — I  am  of  the  same  opinion.    This  is  clearly  not  a 

Gaming  and  lottery.     Then  as  regards  the  Betting  Act,  the  case  is  much 

hetting---^    more  difficult  and  much  more  important.     I  have  no  doubt  that 

Coup^eom-  ^^^^  *  competition  as   this  may   be  in  truth  only  betting  in 

petition^     disg^iso  ;  and  it  would  be  quite  easy  to  suggest  cases  in  which 

SeUcHonof   the  magistrate  could  hardly  come  to  any  other  conclusion  in 

hwMrZ^  point  of  fact  than  that  such  competitions  wete  betting  in  disguise. 

42  6f0o.  3,     That  is  to  say,  if  he  found  as  a  fact,  in  the  language  of  the 

c  119,  <.  2;   section,  that  the  office  or  place  was  kept  for  the  purpose  of  money 

»  4x!*  le'i^n  *^^  ^^  forth  being  received  as  the  consideration  for  an  assurance 

Vtci.  c.  119,   to  pay  thereafter  money  and  so  forth  on  an  event  relating  to  a 

M.  1,8, 4;    horse    race;    or  if  he    found  in  other  words  the  same  thing, 

^Ts^rsi^^*  namely,  that  it   was  a    wagering  contract,   then  I  think    the 

Betting  Act  would  be  held  to  be  applicable.     But  in  the  present 

case  there  is  no  such  finding  by  the  magistrate,  and  it  would  be 

contrary  to  all  rules  if  we  took  on  ourselves  to  find  it. 

Appeal  allowed  a/nd  conviction  quashed  in  the  first  case  as  to 
the  lottery.  Appeal  dismissed  in  the  case  under  the  Betting 
Acts. 

Solicitors  for    the  appellants,  C.   0.   Humphreys,   Son,   and 
Kershaw. 

Solicitor  for  the  respondent  (Sagar),  H,  H.  Crawford. 
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QUEEN'S  BENCH  DIVISION. 

Wed/nesday,  July  31. 

(Before  Orantham  and  Wsioht,  JJ.) 

The  Woolwich  Local  Boabd  (apps.)  v.  Gabdineb  and  akothbb 

(reaps.),  (a) 

Licensed  hawker — Pedlars  —  Pedlar^ s  certificate — Whether  a 
pedloT^s  certificate  entitles  holder  to  ax^t  a£  '^  licensed  hcuwher " 
— Market  and  Fairs  Glauses  Act,  1847  (19  Vict.  c.  14),  s.  18  ; 
Pedlars  Act,  1871  (34  ^  35  Vict.  c.  96),  s.  6 ;  Pedlars  Act,  1881 
(44  ^  45  Vict.  c.  45),  s.  2. 

By  sect.  6  of  the  Pedlars  Act,  1871,  a  certificate  under  that  Act  is 
to  have  the  same  effect  as  a  hawker^ s  licence  for  the  purpose  of 
the  Markets  and  Fairs  CloAises  Act,  1847,  and  the  term 
^'licensed  ha/wker'^  shall  be  construed  to  include  a  pedlar 
holding  such  a  certificate  ;  and  by  sect.  13  of  the  Markets  and 
Fairs  Glauses  Act,  1847,  a  penalty  is  imposed  upon  every  person 
"  other  than  a  licensed  hawker,  who  sells  in  a  market,  except  in 
his  own  dwelling  place  or  shop,  any  articles  in  respect  of  which 
tolls  are  authorised  to  be  taken  in  that  ma/rket. 

A  person  who  held  a  pedlar^s  certificate,  but  not  a  hawker* s  licence, 
in  a  market  sold  or  exposed  for  sale  in  a  cart  drawn  by  a  horse 
articles  in  respect  of  which  tolls  were  authorised  to  be  taken  in 
that  ma/rket : 

Held,  thai  such  person,  although  he  held  a  pedlar^s  certificate,  waa 
not  a  "  licensed  hawker  "  by  virtue  of  sect.  1  of  the  Pedlars  Act, 
1871,  as  the  word  "pedlar"  in  that  section  means  a  pedlar 
when  he  is  acting  as  a  pedlar,  and  that  therefore  he  was  not 
exempted  by  the  pedlar's  certificate  from  the  penalty  imposed  by 
sect.  13  of  the  Markets  and  Fairs  Glauses  Act,  1847. 

Howard  v.  Lopton  (L.  Rep.  10  Q.  B.  598)  considered. 

CASE  stated  by  Mr.  Marsbam,  metropolitan  police  magistrate, 
sitting  at  Woolwich  Police-court. 
1.  At  a  police-court,  holden  at  Woolwich  on  the  1st  day  of 
Feb.,  1895,  and  by  adjournment  on  the  23rd  day  of  Feb.  and  on 
the  6th  day  of  April,  1895,  complaint  was  made  by  the  Woolwich 
Local  Board  of  Health  (the  appellants)  under  sect.  13  of  the 
Markets  and  Fairs  Clauses  Act,  1847,  that  Clifford  Gktrdiner  and 
Maria  Gktrdiner,  the  above-named  respondents,  had  sold  or 
exposed  for  sale  in  a  cart  drawn  by  a  horse  on  the  29th  day  of 

(a)  Reported  by  W.  W.  Obb,  Esq.,  Barrister-at-Law. 
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The  Wool.  Jan.,  1895,  in  Ogleby- street,  Woolwich,  witbin  the  said  police 

^30^"^^°^  district  and  within  the  limits  of  the  market  owned  by  the  said 

v.  board,  articles,  namely,  potatoes,  in  respect  of  which  tolls  are 

Gabdxmbr     and  were  authorised  to  be  taken  in  the  said  market. 

AND  ANOTHBB.      2.  The  facts  alleged  in  the  said  complaint  were  proved,  and  it 

1895.       ^&8  either  proved  or  admitted  that  the  appellant  board  was  a 

local  authority  within  the  meaning  of  the  Public  Health  Act, 

^^     1875  (38  &  39  Vict.  c.  55),  and  the  Pedlars  Act,  1871  (34  &  85 

Certificated    ^ict.  c.  96),  and  as  such  authority  was  the  owner  of  a  market  to 

pedlar  acting  which  sect.  13  of  the  Markets  and  Fairs  Clauses  Act,  1847^ 

^M^wlr^  applied ;  and  that  portion  of  such  market  had  been  set  aside  by 

Fo^«  CkLueea  *^®  ^*^^  board  in  which  vehicles  might  be  stored  upon  payment 

Act,  1847—   of  28.  6d.  a  day. 

Pedlars  Acts,      3^  jfc  ^p^^s  also  proved  that  neither  of  the  respondents  held  a 

^-^19  Yi^f  hawker's  licence,  and  that  each  of  them  held  a  pedlar's  certificate 

c.  14, «.  IS:   obtained  under  the  Pedlars  Act  (34  &  35  Yict.  c.  96),  which 

84  4-  85  Viet,  certificate,  by  sect.  2  of  the  44  &  45  Vict.  c.  45,  authorises  the 

4^A^isVict   P®^s^°  *^  whom  it  is  granted  to  act  as  a  pedlar  within  any  part 

c.  45, «.  2.     of  the  United  Kingdom.     And  by  sect.  6  of  the  34  &  35   V  ict. 

c.  96,  a  pedlar's  certificate  under  this  Act  is  for  the  purposes  of 

the  Markets  and  Fairs  Clauses  Act,  1847,  to  have  the  same  effect 

within  the  district  for  which  it  is  granted  as  a  hawker's  licence, 

and  the  term  ''  licensed  hawker  "  in  the  Markets  and  Fairs  Glauses 

Act,  1847,  is  to  be  construed  to  include  a  pedlar  holding  such 

certificate.      By  sect.  24  of  the  34  &  35  Vict.  c.  96,  nothing  in 

this  Act  shall  take  away  or  diminish  any  of  the  powers  vested  in 

any  local  authority  by  any  general  or  local  Act  in  force  in  the 

district  of  such  local  authority. 

4.  By  sect.  8,  sub-sect,  (c),  of  51  &  52  Vict,  c.  38,  it  is  not 
necessary  for  a  hawker's  licence  to  be  taken  out  by  a  person 
selling  fish,  fruit,  victuals,  or  coal.  And  by  sect.  28,  sub-sect.  2, 
of  34  &  35  Vict.  c.  96,  nothing  in  this  Act  is  to  render  it 
necessary  for  a  certificate  to  be  obtained  by  sellers  of  vegetables, 
fish,  fruit,  or  victuals.  The  word  "  victuals  "  has  been  held  to 
include  barm  or  yeast :  {Rex  v.  Hodghinson,  10  B.  &  0.  74.) 

5.  On  behalf  of  the  respondents  it  was  contended,  on  the 
authority  of  Howard  v.  Lupton  (L.  Rep.  10  Q.  B.  598)  that  they 
were,  by  virtue  of  sect.  6  of  the  Pedlars  Act,  1871,  b'censed 
hawkers  for  the  purposes  of  sect.  13  of  the  Markets  and  Fairs 
Clauses  Act,  184/,  and  therefore  exempt  from  the  penalties 
prescribed  by  the  latter  section. 

1.  On  behalf  of  the  appellant  board  it  was  contended  that  the 
effect  of  sect.  6  of  the  Pedlars  Act,  1871,  was  merely  that  the 
term  '*  licensed  hawker  "  in  sect.  13  of  the  Markets  and  Fairs 
Clauses  Act,  1847,  was  to  be  construed  to  include  the  persons 
whom  the  term  ^'  pedlars  "  was  defined  by  sect.  8  of  the  Pedlars 
Act,  1871,  to  mean,  namely,  ''any  hawker,  pedlar,  petty 
chapman,  tinker,  caster  of  metals,  mender  of  chairs,  or  other 
persons,  who,  without  any  horse  or  other  beast  bearing  or 
drawing  burden,  travels  and  trades  on  foot,  and  goes  from  town 
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to  town,  or  to  other  men's  houses,  carrying  to  sell,  or  exposing  Thb  Wool- 
for  sale  any  goods,  wares,  or  merchandise,  or  prooaring  orders  ^gL^^ 
for  goods,  wares,  or  merchandise,  immediately  to  be  delivered,  v, 

or  selling,  or  offering  for  sale  his  skill  in  handicraft,''     And  that     Gabdinbr 
neither  of  the  respondents  came  within  this  definition  at  the  time  ^^  awothib. 
of  the  acts  complained  of.     Thai  a  pedlar's  licence  issued  by  the        1895. 

police  for  5«.  was  not  equal  to  a  hawker's  licence  costing  22.,  and        

that  the  defendants  were  liable  to  be  prosecuted  by  the  Inland     ^^'*^'?*"^ 
Revenue  for  hawking  with  a  horse  and  cart  having  only  a  pedlar's   GerHfieated 
licence.      Further  that   though  a  pedlar  could   peddle,  and  a  pedlar  acting 
hawker  could  hawk,  yet  that  a  pedlar  could  not  legally  hawk,   ^  ^'f'^*^ 
and  that  sect.  24  of  the  Pedlars  Act,  1871,  specially  reserves  the  ^'Tcia^t. 
powers  of  a  local  authority  to  protect  its  market.  Act,  1847— 

7.  The  learned  magistrate  was  of  opinion  that  in  the  face  of  Pedlars  Acts, 
the  decision  in  Howard  v.  Lupton,  he  was  bound  to  dismiss  the    L.i^^ 
summons,   which  he  accordingly   did.      The    appellants   being   e.  14,  a.  13; 
satisfied  with  the  decision  as  being  wrong  in  law,  duly  required  84  ^  35  Vict 
the  m^^trate  in  writing  to  state  a  case  for  the  opinion  of  the  ^  ^^45 '1^ 
High  Court  of  Justice ;  and  as  there  has  been  some  alteration  in    c,  45, «.  2. 
the  law  by  44  &  45  Vict.  c.  45,  s.  2,  since  the  case  of  Howard  v. 
Lupion  {ubi  sup.)  was  decided,  he  agreed  to  do  so. 

The  question  for  the  opinion  of  the  Court  was  whether  or  not 
the  magistrate  was  bound  in  law  to  dismiss  the  summons. 

The  nature  of  the  arguments  is  sufficiently  indicated  in  the 
special  case. 

B.  Ounmngham  Glen  (with  him  Channell,  Q.C.)  for  the 
appellants. 

Travera  Hvmphr&us  for  the  respondents. 

Gbanthah,  J. — We  have  no  doubt  in  this  case  that  we  are  not 
bound  by  the  decision  in  Howard  v.  Lupton  {uhi  sup,),  and  we 
are  both  of  opinion  that  we  ought  not  to  follow  it.  The  question 
it  is  necessary  to  consider  in  this  case  is  whether  the  word 
''pedlar"  in  sect.  6  of  the  Act  of  1871  means  any  pedlar,  or 
whether  it  means  only  a  pedlar  when  he  is  acting  as  a  pedlar, 
and  going  about  peddling.  When  we  consider  that  the  statute 
has  thought  fit  to  define  what  a  pedlar  is,  and  when  we  look  at 
the  language  of  the  Act,  to  my  mind  it  is  perfectly  clear  that  it 
means  a  person  who  is  a  pedlar,  when  he  is  acting  as  a  pedlar 
with  a  pedlar's  licence ;  and  that  it  is  not  necessary  for  us  to 
read  any  words  into  the  section  for  the  purpose  of  construing  the 
same.  It  seems  to  me  that  the  language  of  the  section  is 
sufficient  to  show  that  if  a  person  is  not  acting  as  a  pedlar  it 
was  not  intended  to  cover  him  and  bring  him  within  the 
definition.  Under  these  circumstances  I  think  the  learned 
magistrate  was  wrong,  and  that  the  case  must  go  back. 

Wbight,  J. — I  am  of  the  same  opinion.  1  do  not  desire  to 
criticise  the  case  of  Howa/rd  v.  Lupton  {ubi  sup,)  further  than 
this :  We  come  to  the  same  conclusion  as  Lush,  J.  It  seems  to 
me  evident  that  at  any  rate  Mellor,  J.  would  have  looked  at  the 
case  very  difievently  if  the  Act  44  &  45  Vict.  c.  45,  had  been  in 
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—19  Vict. 

c,  14, «.  13 ; 
34^35  Vict. 

c.  96,  s.  6  ; 

44  ^  45  Vict. 

e.  45,  s.  2. 


force  when  he  deoided  that  oase^  and  I  am  not  snre  whether 
Blackburn^  J.  woald  not  have  done  so  also.  They  both 
appear  to  have  been  very  mach  affected  by  the  consideration  that 
the  definition  of  pedlar  was  confined  to  a  special  district,  or  a 
special  division. 

Appeal  allowed  ;  no  costs. 

Solicitor  for  the  appellants,  Edwin  Hughsa. 

Solicitor  for  the  respondents,  0.  0.  Pooh. 


QUEEN'S  BENCH  DIVISION. 
Wednesday,  June  26,  1895. 

(Before  Weight  and  Wills,  JJ.) 

Reg.    v.    Sladb,    (Metropolitan    Police    Magistrate) 

OTHERS ;  Ex  parte  Saunders,  (a) 


AND 


Public  Health  (London)  Act,  1891  (54  dt  55  Vict.  c.  76)— Premises 
unfit  for  habitation — Closing  order — Continuing  offence — Lvmi- 
tation  of  time — Conviction — Certiorari — Summary  Jurisdiction 
Act,  1848  (11  ^  12  Vict.  c.  43),  s.  11— Amendment— Baines' 
Act  (12  ^  13  VicL  c.  45),  s   7. 

On  a  conviction  for  wilfully  and  knowingly  acting  contrary  to  an 
order  to  close  certain  premises  cw  unfit  for  human  habitcUion  the 
magistrate  inflicted  a  fine  of  a  shilliny  a  day  for  the  whole 
period  durvng  which  the  offence  had  continued  (193)  days. 

Held,  thai  the  conviction  wa^  bad  as  contrary  to  the  six  months' 
Umitation  of  sect.  11  of  the  Sv/mmary  Jurisdiction  Act,  1848. 

Seld,  further,  that  the  conviction  could  not  be  amended  under 
sect.  7  of  Baines'  Act,  since  the  mistake  was  not  one  made  in 
drawing  up  the  conviction,  but  a  mistake  of  law. 

THIS  was  an  order  nisi  calling  npon  Wyndham  Slade,  Esq.,  a 
metropolitan  magistrate,  sitting  at  Southwark  Police-conrt, 
and  the  St.  Saviour  District  Board  of  Works,  Southwark,  to 
show  cause  why  a  writ  of  certiorari  should  not  issue  to  remove 
the  record  of  a  certain  conviction  of  Francis  Saunders  into  the 
High  Court,  and  why,  when  the  conviction  was  returned,  the 
same  should  not  be  quashed  on  the  grounds  that  it  included  a 
period  of  more  than  six  calendar  months  before  the  matter  of  the 
complaint  or  information  arose,  and  that  penalties  are  inflicted 
in  it  for  more  days  than  can  be  legally  imposed. 

Saunders  was  the  owner  of  a  certain  dwelling-house  at  No.  75, 
Blackfriars-road,  Southwark.     On  the  4th  day  of  January,  1894 

(a)  Reported  by  G.  H.  Gramt,  ICeq.,  Barrister- aULew. 
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he  appeared,  on  tbe  sammons  of  the  St.  Sayionr  District  Board        Rm. 
of  Works,  before  the  magistrate  sitting  at  Soathwark  Police-       ^j^ 
ooort  for  failing  to  comply  with  a  notice  to  abate  a  nuisance  ^in>  othbrb; 
arising  from  the  dwelling-honse  before  mentioned.     The  magis-      Ex  paru 
trate,  being  satisfied  that  the  dwelling-house  was  unfit  for  human     Saundbm. 
habitation,  made  a  closing  order  under  sect.  6,  sub-sect.  6,  of  the        1395. 

Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76).  

On  the  29th  day  of  November,  1894,  Saunders  again  appeared  ^^J*^*^^^ 
before  the  magistrate  sitting  at  Southwark  Police-court  on  the    i89i— Pro-  * 
summons  of  the  St.  Saviour  District  Board,  and  was  convicted  wiiMstct^ /or 
under  sect.  5,  sub-sect.  9  of  the  Public  Health  (London)  Act,  ^j^**^J^ 
1891,  of  having  knowingly  and  wilfully  acted  contrary  to  the  __  ^^^,^,4^ 
closing  order  of  the  4th  day  of  January  during  a  period  of  193     offence— 
days,  namely,  from  the  1st  day  of  February  to  the  12th  August,   f"****^!**^ 
He  was  thereupon  fined  91,  188,,  "being  la.  per  day  for  each  of  \_!ii*a  12 
the  198  days  aforesaid.'^  Vict  c.  48, 

On  the  24th  day  of  May,  1895,  the  order  ndsi  to  quash  the  «•  n ;  12  #  13 
conviction,  on  the  grounds  already  mentioned,  was  granted.  ^^  54^55 

F,  Dodd  now  showed  cause. — ^The  conviction  is  good,  but,  if  viet.  c.  76, 
not  good,  the  mistake  is  one  that  may  be  amended.  Sect.  5  of  «•  ^  (6)- 
the  Public  Health  (London)  Act,  1891,  contains  no  limit  as  to 
the  time  for  which  penalties  can  be  inflicted.  The  offence  here 
is  a  single  continuing  offence,  not  a  series  of  separate  and  distinct 
offences  occurring  on  as  many  separate  days:  {London  County 
Cwncil  V.  TFbrfey,  10  Cox  C.  C.  87 ;  71 L.  T.  Rep.  487 ;  (1894)  2 
Q.  B.  826.)  That  being  the  case,  sect.  11  of  the  Summary  Juris- 
diction Act,  1848,  is  satisfied  if  the  offence  continued  up  to  within 
six  months  of  conviction :  {Higgma  v.  Northwich  Union,  22  L.  T. 
Rep.  752 ;  Beg.  v.  Waterhouse,  26  L.  T.  Rep.  761 ;  L.  Rep.  7  Q.  B. 
845;  Reg.  v.  Catholic  Fire  Insurance  Association,  48L.  T.  Rep.  675). 
As  to  amendment  under  sect.  7  of  Haines'  Act :  {Beg.  v.  Walker, 
45  J.  P.  682.)  [Weight,  J. — There  is  no  power  to  amend  save 
where  the  mistake  is  one  made  in  drawing  up  the  conviction.] 
Here  the  mistake  is  one  made  in  drawing  up  the  conviction. 
There  was  no  necessity  for  mentioning  the  number  of  days. 
At  any  rate  the  mistake  was  immaterial,  as  the  magistrate  had 
power  to  inflict  a  much  larger  fine  than  that  actually  inflicted. 

Wills,  J. — In  this  case  the  conviction  is  clearly  wrong,  and 
must  be  quashed.     It  is  impossible  to  read  it  and  not  to  see  that 
the  offence  of  which  Saunders  was  convicted  has  been  treated  as 
an  offence  continuing  during  one  hundred  and  ninety-three  days. 
Of    these  twelve   were    statute-barred.     We   cannot  take  the 
conviction  to  pieces  and  say  that  one  part  of  it  is  good  and  the 
other  part  bad.     The  conviction  is  for  the  whole  period  between 
1st  February  and  12th  August,  and  as  part  of  the  period  is 
outside  the  six  months'  limit  imposed  by  sect.  11  of  the  Summary 
Jurisdiction  Act,  it  cannot  stand. 
Wmght,  J.  concurred. 
Solicitor  for  the  defendants,  B.  J.  Tickle. 
Saunders  in  person. 
VOL.  xvni.  N 


178  OftlMINiLl  liAW  CULfllA. 


QUEEN'S  BENCH  DIVISION. 
IhiesdaAf,  Jwns  11^  1895. 

(Before  Wills  and  Wbioht,  JJ.) 

Plxtts  v.  Campbell,  (a) 

Licensing  Act,  1872  (86  S  36  Vict.  c.  94,),  s.  S—8ale  of  liquor 

elsewhere  than  on  Ucensed  premises. 

The  appellant  held  an  off  licence  for  the  sale  of  beer  by  retail.  His 
practice  was  to  employ  a  ca/rter,  who  went  round  to  the  customenf 
houses  every  weeh  with  a  cart  from  which  he  delivered  jars  of 
beer,  and  received  orders  for  the  following  week.  The  carter  in 
this  way  received  an  order  from  a  customer  at  the  customer's  own 
house  for  a  jar  of  beer  which  was  the  following  weeh  delivered 
from  the  cart  at  the  house  a/nd  there  paUdfor.  The  jar  was  one 
of  several  gallon  jars,  none  of  which  were  distingudshed  by  any 
lahel  or  other  mark  from  other  similar  jars  in  the  cart. 

Held,  that  the  sale  of  beer  to  the  customer  took  plaxie  at  the  UUter^s 
house  cmd  not  on  the  licensed  premises,  and  the  appellant  was 
therefore  properly  conmcted  u/nder  sect.  S  of  the  Licensing  Ad, 
1872^  of  selVmg  intoxicating  Kquor  at  a  place  where  he  was  not 
authorised  by  his  licence  to  sell  the  same. 

CASE  stated  by  Qaarter  Sessions  of  Lancashire  upon  an 
appeal  against  a  conviction  by  the  petty  sessions  of 
Blackbam  Lower,  whereby  the  appellant  was  convicted  nnder 
sect.  8  of  the  Licensing  Act,  1872,  of  selling  intoxicating  liaaor 
on  the  24th  day  of  May,  1894,  at  a  certain  house.  No.  142,  High- 
street,  Bishton,  where  he  was  not  then  authorised  by  his  licence 
to  sell  the  same,  he  then  being  duly  licensed  to  sell  by  retail 
certain  intoxicating  liquors  in  his  house  and  prenuses.  No.  11 
Stanley-street,  Burnley.  The  Court  of  Quarter  Sessions  allowed 
the  appeal,  subject  to  this  case. 

The  appellant  was  a  brewer,  who  held  a  licence  under  11  G^.  4 
&  1  Will.  4,  c.  64,  and  the  Acts  amending  the  same,  for  the  sale 
of  beer  by  retail  at  11,  Stanley-street,  Burnley,  such  beer  to  be 
consumed  ofE  the  premises. 

On  the  26th  day  of  May,  1894,  one  Greenwood,  a  person  in  the 
appellant's  employ,  delivered  from  a  cart  driven  by  him  a  stone 

Sr  containing  a  gallon  of  beer,  to  the  wife  of  one  Moore,  at  142, 
igh-street,  Bishton,  in  payment  for  which  he  was  to  have  received 
and  did  receive  Is.  on  the  appellant's  behalf  on  the  2nd  day  of 
June.    The  evidence  showed  a  course  of  dealing  for  about  eight 

(a)  Reported  by  O.  H.  Gulht,  Eiq.,  BaRiatei>4tt»Ijftw. 
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months  prior  to  the  26th  day  of  May,  whereby  Greenwood  delivered 

from  the  appellant's  cart,  carriage  free,  one  gallon  of  beer  per    QAiiraiLL 

week  to  Moore  or  his  wife,  in  pursuance  of  orders  given  to  him        

by  them  the  previons  week.     At  each  delivery  he  received  la.  for       1895. 
the  beer  delivered  the  previous  week,  and  took  back  the  empty  r^^^iTJIl^  i, 
jar.     The  week  preceding  the  26th  day  of  May,  Mrs.  Moore  gave  ^^^eiw- 
Greenwood  an  order  to  bring  a  gallon  of  beer  on  that  day,  which  where  thanon 
order  was  entered  (with  others)  by  Greenwood  in  an  order  book  ^^icmued  pre- 
kept  by  him  to  be  shown  to  the  appellant.     On  his  return  to  ssTssF'te/. 
Barnley,  he  made  out  a  list  of  orders  so  received,  which  the  appel-    e.  94,  t .  8. 
lant  ordered  to  be  executed.    On  the  26th  day  of  May,  Greenwood 
selected  from  the  appellant's  stores  at  Stanley-street,  the  goods 
necessary  to  execute  the  orders  aforesaid,  and  no  more.     The  jar 
delivered  to  Mrs.  Moore  was  not  distinguished  by  any  label  or 
mark  from  similar  jars,  the  goods  being  placed  in  the  cart  in  the 
order  in  which  the  cart  would  arrive  at  the  customers'  houses. 
There  was  no  evidence  that  either  the  appellant  or  Greenwood 
communicated  to  Moore  or  his  wife  the  acceptance  of  the  order 
for  the  gallon  of  beer  for  delivery  on  the  26th  day  of  May  other- 
wise than  by  the  actual  delivery  of  the  beer  to  Mrs.  Moore  on  that 
date. 

It  was  contended  for  the  appellant  that  the  sale  of  the  said 
gallon  of  beer  delivered  to  Mrs.  Moore  on  the  26th  day  of  May 
took  place  at  the  appellant's  premises  in  Stanley-street ;  for  the 
respondent  that  the  sale,  or  a  transaction  in  the  nature  of  a  sale, 
took  place  at  Moore's  house,  142,  High-street,  Rishton. 

The  Court  of  Quarter  Sessions  were  of  opinion  that  the  sale  of 
the  beer  took  place  on  the  appellant's  licensed  premises,  and  that 
the  delivery  to  Moore  at  Rishton  was  not  an  offence  within  the 
meaning  of  sect.  3  of  the  Licensing  Act,  1872,  and  quashed  the 
conviction  subject  to  the  opinion  of  the  High  Court. 

Bighorn,  Q.C.  {Ferguson  with  him)  for  the  respondent  (the 
appellant  here). — The  sale  of  beer  took  place  not  on  the  licensed 
premises,  but  at  the  customer's  house,  where  it  was  ordered, 
delivered,  and  paid  for.  The  true  test  of  a  sale  is  the  passing  of 
the  property,  and  here  the  customer  had  no  property  in  the  jar  of 
beer  until  it  was  delivered. 

Poland,  Q.C.  (W.Mackenzie  with  him)  for  the  respondent  (the 
brewer) . — The  sale  from  the  cart  was  in  effect  a  sale  at  the  licensed 
premises.  There  is  no  mode  of  getting  a  licence  to  sell  by  a  cart 
at  the  customer's  door,  yet  the  publican  may  surely  dehver  his 
beer  to  the  customer  by  his  cart.  The  transfer  of  the  property 
ia  not  the  test,  because  there  may  be  a  contract  for  the  sale  of 
goods  not  yet  in  existence.  See  the  Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71),  s.  5,  sub-sects.  (1)  (2).  Stretch  v.  White 
(25  J.  P.  485)  is  in  point.  There  Lord  Blackburn  said  that  it 
was  not  necessary  in  order  to  constitute  a  sale  within  the  13th 
section  of  the  Markets  and  Fairs  Clauses  Act,  1847,  that  there 
should  have  been  a  transmutation  of  property. 

Bigham,  Q.C.  in  reply. 

N    t 
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Plbtts  Wills,  J. — In  this  oase  I  think  the  original  conviction  by  thd 

0     'bhll.    P®^^7  sessions  was  right,  and,  but  for  a  case  cited  to  as  upon 

another  Act  of  Parliament,  I  should  have  thought  the  matter  too 

1895.  clear  for  argament.  In  this  instance,  the  publican  who  is  licensed 
^/"T"  .  .  to  sell  beer  upon  his  own  premises  sends  out  his  traveller  to  take 
^^SH^euL  orders.  That  is,  of  coarse,  equivalent  to  going  himself.  Then 
where  than  on  he  Selects  jars  of  beer,  and  sends  them  out  in  carts  to  the 
Hcenwd  pro-  parchasers'  houses,  where  they  are  paid  for.  There  is  no  evidence 
35  ?^?F^t.  ^^^  ^^7  P^^  ^^  ^^®  transaction,  except  the  fixing  of  the  price, 
c.  94,  f .  8.  takes  place  on  the  licensed  premises ,-  everything  else  is  at  the 
purchaser's  house.  It  was  argued  that  a  scde  involved  a  trans- 
mutation of  property,  and  that  it  is  not  complete  until  the  pro- 
perty passes.  I  am  prepared  to  agree  that  a  sale  cannot  be 
completed  without  a  transfer  of  property.  But,  without  going 
into  these  matters  minutely — ^which  may  be  out  of  place  with 
reference  to  this  enactment — ^it  is  enough  for  me  to  say  that 
every  material  part  of  this  transaction  took  place  at  the  purchaser's 
own  house.  It  cannot  make  any  difference  whether  the  circum- 
stances, which  are  said  to  be  a  selection  of  the  jar,  took  place  in 
the  cart  or  at  the  licensed  place.  Evidently  there  was  nothing  at 
the  licensed  premises  that  amounted  to  an  appropriation  of  any 
jar  to  a  customer  with  his  assent.  Everything  necessary  to  com- 
plete the  appropriation  of  the  jar  took  place  at  the  cart,  and  I 
think  there  is  no  pretence  for  sajring  that  there  was  a  sale  on  the 
licensed  premises.  We  were,  however,  pressed  with  the  case  of 
Stretch  v.  White  {vhi  av/p.)  The  report  there  is  not  a  very  satis- 
&ctory  one,  and  it  is  singular  that  the  case  is  nowhere  else  reported. 
But,  at  any  rate,  the  whole  of  the  butter  in  that  case  seems  to 
have  been  sold  and  appropriated,  and,  if  so,  the  case  differs  from 
the  present,  and  does  not  stand  in  our  way.  A  decision  based 
upon  one  Act  of  Parliament,  in  the  nature  of  the  Licensing  Acts, 
is  often  a  very  fallacious  argument  when  used  in  respect  of 
another  Act.  It  appears  to  me  that  the  plain  words  of  the  statute 
in  this  case  justify  the  conviction,  and  the  appeal  should  be 
allowed. 

Wbiobt,  J. — I  think  Mr.  Bigham  went  too  far  in  saying  that 
the  word  "  sale,''  as  used  in  this  Act,  necessarily  meant  a  sale  in 
the  legal  sense  of  the  term.  I  think  it  may  also  mean  an  agree- 
ment to  sell,  and  so  it  was  in  the  case  cited  from  the  Jtistice  of  the 
Peace.  While  I  agree  that  this  conviction  should  be  restored,  I 
do  not  say  but  that  a  very  slight  difference  in  the  mode  of  selling 
the  beer — e.jf.,  if  the  barrel  had  been  marked  with  the  name  of 
the  purchaser — might  have  made  all  the  difference.  My  decision 
is  based  on  this  specific  ground — that  it  is  impossible  there  can 
be  a  sale,  or  a  bargain  and  sale,  or  a  sale  and  delivery,  at  a  place, 
unless  there  has  been  some  appropriation  of  the  article  at  that 
place ;  and  here  there  was  none. 

Solicitors:  Ainaworth,  Saimderaon,  and  Howaon,  Blackburn; 
Clifford,  Ooenell,  and  Tumay,  for  (jfameit  and  Jackaon,  Black- 
burn. 
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QUEEN'S  BENCH  DIVISION. 
May  6  and  7,  1895. 
(Before  Lord  Bubsill^  G.J.  and  Chaslbb^  J.) 

Bbo.  v.  Tittbeton.  (a) 

Penalties  imposed  by  police  magistrate— Appropriation  of  same 
by  receiver  of  metropolitan  police — Title  of  local  authority — 
Municipal  Corporations  Act,  1835  (5*6  Will.  4,  c.  76),  s.  126 
—Metropolitan  Police  Courts  Act,  1839  (2^8  Vict.  c.  71), 
ss.  7  and  47— Sale  of  Food  and  Drugs  Act,  1875  (88  §-  89  Vict. 
c.  63),  ss.  12  to  28  —  Margarine  Act,  1887  (50  f  51  Vict. 
c.  29),  ss.  11  (J-  12. 

A  penalty  recovered  before  a  metropolitan  poUce  magistrate  under 
sect.  6  of  the  Margarine  Act,  1887,  in  the  case  of  a  prosectUion 
by  an ''  officer,  inspector,  or  constable  of  the  authority  who  shall 
have  appointed  an  analyst "  within  the  msanvng  of  sect.  26  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  must  be  paid  to  such 
officer,  inspector^  or  constable,  and  not  to  the  receiver  of  the 
metropolitan  poUce  district,  in  a^ccordance  with  sect.  47  of  the 
Metropolitan  Police  Courts  Act,  1889. 

The  appropriation  of  penalties  effected  by  sect.  26  of  the  Sale  of 
Food  and  Drugs  Act,  1877,  is  a  '^proceeding*'  withm  the 
meaning  of  sect.  12  of  the  Margarine  Act,  1887. 

Wray  v.  Ellis  (1  E.  ^  E.  276;  28  L.  J.  45,  M.  C.)  considered  and 
distinguished. 

THIS  was  a  rule  calling  upon  Harry  Titterton,  Esq.,  Chief 
Clerk  at  the  Worship-sta^eet  Police-court,  to  show  cause 
why  a  mandamus  should  not  issue  directed  to  him  commanding 
him  to  pay  oyer  to  Charles  Quelch,  an  inspector  appointed  by 
the  Vestry  of  St.  Leonards,  Shoreditcb,  a  penalty  of  15Z.  received 
from  one  Thomas  Morgan,  upon  an  information  laid  against  him 
by  the  inspector,  before  one  of  the  metropolitan  police  magis- 
trates at  Worship-street,  under  sect.  6  of  the  Margarine  Act, 
1877,  for  selling  to  the  inspector  half  a  pound  of  margarine 
by  retail  in  a  package  which  was  not  duly  branded  or  durably 
marked  as  directed  by  the  section  in  question,  and  for  not 
delivering  to  him  (the  inspector)  the  margarine  in  or  with  a 
paper  wrapper  on  which  was  printed  the  word  ''  margarine ''  as 
required  by  the  section. 

(a)  Reported  by  T.  R.  BsiDawATn,  Esq.,  BuristoT^aULdtw. 
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Bia.  The  qaestion  was  whether  penalties   ander  the   Margarine 

TixxILw     ^^^'  "^^^^  (^^  ^  ^^  Viot.  c.  29),  recovered  before  a  metropolitan 

'    magistrate  must  be  paid  to  the  receiver  of  the  metropolitan 

1895.       police  district  or  to  the  inspector  who  prosecutes  on  behalf  of 

Ad  Uetat'      *^®  vestry.     For  the  parposes  of  the  case  it  was  assumed  by  the 

offood^     Court  that  Quelch  was  an  "  oflBcer,  inspector,  or  constable  of  the 

Penalti€8in  authority  who  shall  have  appointed  an  analyst  or  agreed  to  the 

metropolis--  acting  of  an  analyst  within  their  district*'  within  the  meaning  of 

^*;3J^*^the  Sale  of  Food  and  Drugs  Act,  1876,  c.  26.     Mr.  Tittertoo 

metropolitan  had  received  the  fine,  and  refused  to  pay  it  to  Quelch  on  the 

poUce^Right  ground  that  he  was   bound  to   pay  it  to  the  receiver  for  the 

Hiv^peLiU  metropolitan  police  district  under  the  provisions  of  the  Metro- 

uL-iTs    politan  Police  Act,  1839  (2  &  3  Vict.  c.  71). 

Viet  e  71 

s8.  7, 47;'        The  Metropolitan  Police  Act,  1839  (2  &  3  Vict.  c.  71),  s.  47, 
38  ^  89  Viet,  enacts : 

K(\  !fr  ki  V'  *       Where  by  any  Act  or  Acta  any  penalties  are  or  shall  hereafter  be  made  recoTer- 

to       11      "'^^^  ^°  ^  summary  manner  before  justices  of  the  peace,  and  by  such  Act  or  Acts  the 

^'      {f*      '    same  are  or  shall  be  limited  and  made  payable  to  Her  Mnjesty,  or  to  any  person 

^**  whomsoever  save  the  informer  who  shall  sue  for  the  same,  or  any  party  aggrieved,  in 

every  such  case  the  same,  if  recovered  or  adjudged  before  any  of  the  said  magistrates 

(of  the  metropolitan  police),  shall  be  recovered  for  and  adjudged  to  be  paid  to  the 

said  receiver  (of  the  metropolitan  police)  for  the  time  being,  and  not  to  any  other 

person. 

The  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  68), 
s.  26,  enacts : 

Every  penalty  imposed  and  recovered  under  this  Act  shall  be  paid  in  the  case  of  a 
prosecution  by  any  officer,  inspector,  or  constable  of  the  authority  who  shall  have 
been  appointed  an  analyst  ...  to  such  officer,  inspector,  or  constable,  and  shall 
be  by  him  paid  to  the  authority  for  whom  he  acts,  and  be  applied  towards  the 
expenses  of  executing  this  Act,  any  statute  to  the  contrary  notwithstanding  ;  but  in 
the  case  of  any  other  prosecution  the  same  shall  be  paid  and  applied  aeoording  to 
the  law  regulating  the  application  of  penalties  for  ofifences  punishable  in  a  summary 
manner. 

The  Margarine  Act,  1887  (60  &  61  Vict.  c.  79),  ss.  11,  12. 
Sect.  11  enacts: 

Any  part  of  a  penalty  recovered  under  this  Act  may,  if  the  Court  shall  so  dinet^ 
be  paid  to  the  person  who  proceeds  for  the  same,  to  reimburse  him  for  the  legal  ooeta 
of  obtaining  the  analysis,  and  any  other  reasonable  expenses  to  which  the  Court  shall 
consider  him  entitled. 

Sect.  12  enacts : 

All  proceedings  under  this  Act  shall,  save  as  ezpressly  varied  by  this  Act,  be  the 
same  as  prescribed  by  sections  twelve  and  twenty-eight,  inclusive,  of  the  Sale  of  Food 
and  Drugs  Ajot,  1875. 

H.  Sutton  for  the  receiver  of  metropolitan  police.  —  The 
receiver  of  metropolitan  police  is  fnlly  entitled  to  this  penalty 
nnder  sect.  47,  sub-sect.  1,  of  the  Metropolitan  Police  Courts 
Act,  1839,  unless  that  section  has  been  repealed  by  subsequent 
legislation.  That  section  has  not  been  overruled  by  sect.  26  of 
the  Sale  of  Food  and  Drugs  Act,  1875.  This  section  is  a 
general  section,  and  sect.  47  of  the  Metropolitan  Police  Courts 
Act  applies  only  to  a  stipendiary  magistrate  sitting  within  a 
metropolitan  police  district,  and  therefore  the  general  terms  of 
sect.  26  of  the  Act  of  1875  do  not  overrule  sect.  47  of  the  Act  of 
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1889.    The  title  of  the  receiyer  of  metropolitan  polioe  to  this        Sm. 

penalty  therefore  remains.    This  view  is  very  strongly  supported   -. ^' 

by  the  case  of  Wray  v.  ElUs  (1  B.  &  B.  276).     In  that  case  a   ™^|^"- 
penalty  was  recovered  summarily  before  a  metropolitan  police        1695. 
magistrate  under  the  Act  for  the  Suppression  of  Gaming  Houses  j  j^TIZI#io« 
(17  &  18  Vict.  c.  88).     By  sect.  8  of  that  Act  it  was  provided     of  food— 
that  one  half  of  any  penalty  recovered  under  that  Act  should  be   PenalUeain 
paid  to  the  informer^  and  the  other  half  to  the  overseer  of  the  w»*«**ppol»»— 
parish;  and  it  was  held  by  the  Court  of  Queen's  Bench  that  ^^^J^^ 
notwithstanding  that  provision  sect.   47  of  the  Act  was  still  metropolitan 
operative,  and  that  the  half  of  the  penalty  which  was  not  paid  to  poliee^Right 
the  informer  was  payable  to  the  receiver  of  metropolitan  police,  H^i^  MnoT 
and  not  to  the  overseer.     The  case  of  the  Attomey-Oeneral  v.    Uw—'i  ^  8 
Moore  (88  L.  T.  Eep.  251 ;  8  Ex.  Div.  276)  is  illustrative  of  the    Vict.  c.  71, 
same  principle,  although  it  was  decided  upon  different  statutes,  og*!  3/7^ 
Secondly,  sect.  12  of  the  Margarine  Act,  1887,  does  not  incorpo-   c.  68,  s.  26 ; 
rate  sect.  26  of  the  Sale  of  Food  and  Drugs  Act,  1876.     Sect.  12  50  4-  51  Fv4. 
of  the  Act  of  1887  incorporates  certain  sections  of  the  Act  of  ^'•*^^»*»-  ii» 
1875  only  so  far  as  they   relate  to   ^' proceedings,^'   and  the 
application  of  the  penalty  recovered   is   not  a  ''proceeding.'' 
The  term    necessarily    imports  a  step  taken  or  an  act    done 
by    some  person,   but  the   application  of  the  penalty  is  not 
dependent  upon  any  such  act  or  step.      It  is  not  the  magis- 
trate who,    under    sect.    26  of  the   Act  of   1875,   directs    to 
whom  the  penalty  shall   be  paid;  it  is  the  section  itself  that 
applies  it  automatically.     No  greater  weight  is  to  be  attached 
to    the    fact    that    sect.    12    of    the    Act    of   1887  refers    to 
sects.  12  to  28  of  the  earlier  Act.     The  draftsman  accidentally 
omitted  to  observe  that  they  included  sect.  26,  which  does  not 
refer  to  procedure  at  all.    But  even  if  the  application  of  a 
penalty  is  to  be  regarded  as  a  ''  proceeding,"  still  sects.  12  to  28 
are  only  to  be  incorporated  "  save  as  expressly  varied  by  this 
Act;"    and   that  must  refer  directly  to   sect.  11,  which  is  a 
distinct  variation  of  sect.   26.      Sect.   11   provides  that  ''the 
person  who  proceeds  "  for  a  penalty  under  that  Act  is  only  to 
have  such  part  of  the  penalty  as  the  Court  directs.   Those  words, 
"  the  person  who  proceeds,"  are  general  words,  and  apply  to 
official   prosecutors  as  well  as   to  non-official;   for  the  official 
prosecutor  has,  under  sect.  18  of  the  Act  of  1875,  to  pay  for  the 
analysis  just  as  much  as  the  non-official.     But  the  provision 
which  makes  the  title  of  an  official  prosecutor  to  the  penalty 
recovered  dependent  on  the  discretion  of  the  magistrate  is  quite 
inconsistent  with  a  provision  which  gives  him  the  whole  penalty 
as  of  right ;  and  sect.  11  cannot  be  read  as  confined  to  penalties 
recovered  by  non-official  prosecutors,  for  the  same  reasoning 
which,  if  sound,  prevents  the  reading  of  sect.  47  of  the  Act  of 
1889  into  the  Act  of  1875,  must  equally  prevent  the  reading  of 
sect.  26  of  the  Act  of  1875  into  the  Act  of  1887.     He  cited 
The  Beeeiver  of  Metropolitan  PoKee  v.  Bell  (L.  Bep.  7  Q.  B. 
438;  41  L.  J.  158,  M.  C.) 
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Baa.  W.  WilUa,  Q.G.  (with  him  A.  Macmorran,  and  F.  Low)  in  sop- 

-JL-o      po^  ^^  ^^^  ^^' —  [Lord  Russell^  C.  J. — ^The  only  point  upon  which 

'    the  Court  desires  year  assistance  is  the  distinction  between  the 

1895.       case  of  Wray  v.  MUa  (1  E.  &  E.  276 ;  28  L.  J.  45,  M.  G.)  and  this 

T^        present  case.]     That  case  is  distinguishable  from  the  present 

^foodr^  case,  as  it  was  a  decision  upon  a  different  statute,  and  where  the 

Penalties  in  words  are  different.     The  prosecutor,  who  represents  the  vestry 

metropoUB—'  jjj  fji^g  case,  is  burdened  by  the  Sale  of  Food  and  Drugs  Act, 

1«  M^iwr  of  1875,  with  the  obligation  of  appointing  and  paying  an  analyst, 

metrojKtiitan  and  inspector  and  other  officers  to  execute  the  Act;  and  the 

police— Right  object  of  the  first  part  of  sect.  26  was  to  enable  the  vestry  to 

^ri^^  ^eM^  recoup  themselves  for  the  expenses  to  which  they  are  thereby 

Ue$—2  ^  8    put.     Having  regard  to  that  object,  sect.  26  would  have  to  be 

Viet.  c.  71,    regarded  as  impliedly  repealing  sect.  47,  even  if  the  words  *'  any 

z^'i's^Viet  statute  to  the  contrary  notwithstanding''  were  not  there,  and  the 

e.  Is, «.  26,  presence  of  these  words  makes  the  case  for  a  repeal  all  the 

50  ^  51  Vict,  stronger.      Secondly,  the  provisions  of  sect.  26  are  incorporated 

c.  29,  M.  11,  jji  ^-jr^Q  Margarine  Act.      The  application  of  the  penalty  is  part  of 

the  ''proceedings.''     Sect.  11  is  consistent  with  sect.  26.     It 

was  only  intended  to  apply  to  prosecutions  by  private  persons, 

the  object  being  to  enable  the  magistrate  to  reimburse   such 

persons  the  expenses  to  which  they  had  been  put  in  obtaining 

the  analysis,  which,  until  then,  he  had  no  power  to  do.      But 

even  if  the  section  does  apply  to  official  prosecutors  there  is 

still  no  inconsistency,  for  under  one  section  or  the  other  the 

official  prosecutor  wiU  still  be  entitled  to   the  whole  penalty. 

[He  was  stopped  by  the  Court.] 

Lord  BuBSSLL,  C.J. — The  question  in  this  case  is  whether  Mr. 
Quelch,  or  the  receiver  of  the  metropolitan  police,  is  entitled  to  a 
penalty  imposed  by  one  of  the  metropolitan  magistrates  under 
the  provisions  of  the  Margarine  Act,  as  I  think  it  has  been  briefly 
called,  the  Act  of  1887  (50  &  51  Vict.  c.  29).  We  are  to  assume, 
upon  the  admission  of  the  parties  for  the  purpose  of  this  case,  that 
the  applicant  Mr.  Quelch  was  an  officer  acting  in  the  execution 
of  the  Act  of  1875,  and  properly  acting  and  coming  within 
sect.  26  of  that  Act.  We  are  not  called  upon  to  consider  whether 
that  is  so  or  not,  but  it  is  admitted  between  the  parties  aa  a 
datum  of  the  judgment  which  the  Court  is  called  upon  to  give. 
The  title  put  forward  upon  the  part  of  the  receiver  of  the  metro- 
politan police  is  based,  and  based  solely,  upon  sect.  47  of  the  Act 
of  1889,  entitled  "  An  Act  for  regulating  the  Police  Courts  of 
the  Metropolis,"  the  statute  2  &  8  Vict.  c.  71.  Sect.  47  of  that 
Act  provides  that,  '^  where  by  any  Act "  (I  do  not  read  all  the 
words,  but  the  material  ones  only)  *'  any  penalty  is  or  shall  here- 
after be  recoverable  in  a  summary  manner  before  any  justice  or 
justices  of  the  peace,  and  by  such  Act  the  same  penalty  shall  be 
limited  and  payable  to  Her  Majesty  or  to  any  body  corporate,  or 
to  any  person  or  persons  whomsoever,  save  the  informer  who 
.shall  sue  for  the  same,  or  the  party  aggrieved,  then  in  every  sach 
case,  if  recovered  or  adjudged  before  any  of  the  said  magistrates 
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— ^meaning  any  of  the  metropolitan  magistrates — snch  penalty  is         Rw. 
to  be  paid  to  the  receiver."     If  the  legislation  in  this  matter  had    ^    ]['^  , 

rested  there  it  would  be  quite  clear  that  the  title  of  the  receiver        

to  the  penalty  in  question  would  be  good.      But  it  does  not  rest       189s. 
there.      The  statute  is  followed  after  a  long  interval   by   the    . ,  "T 

statute  with  which  we  have  mainly  to  deal  in  this  case — I  meaa     ^f  f^^ 

the  statute  relating  to   the  sale  of  food  and  drugs  passed  in   Penalties  in 
1875  (88  &  39  Vict.  c.  63),  and  we  have  mainly  to  deal  with  the  ^!^^^^^ 
sections,  beginning  with  sect.  20  and  ending  with  sect.  28 ;  but  in  hl^/^re^!^r^ 
order  to  understand  the  scheme  of  the  Act  it  is  necessary  to  metropolitan 
refer  a  little  to  the  earlier  provisions.     For   tiie   purpose   o^^^^T^T^^* 
guarding  the  public  against  adulterated  articles  and  deleterious  ^^y%  ^wial-" 
articles  there  are  various  provisions   creating  penalties  for  the    iie§—2  |  3 
infringement  of  the  provisions  directed  to  that  subject.    Sect.  10    ^*«*-  «•  '1. 
provides  that  in  the  city  of  London  and  the  liberties,  the  Com-  38*^  39  ^^^ 
mifisionerR  of  Sewers  of  the  city  and  the  liberties,  and  in  all  other  c.  63,  s.  26 ; 
parts  of  the  metropolis  the  vestries  and  district  boards,  acting  in  50  #  51  Viet. 
execution  of  the  Act,  where  no  appointment  has  hitherto  been  ^'  ^^if*  ^^' 
made,  and  in  all  cases  as  and  when  vacancies  shall  occur,  or  when 
required  by  the  Local  Government  Board,  shall  appoint  certain 
skiUed  persons  analysts,  and  shall  pay  to  such  analysts  remunera- 
tion as  may  be   agreed  upon.     Then  the  following  provisions 
enable  the  purchaser  (any  member  of  the  public)  of  any  article  of 
food  to  have  it  analysed,  paying  certain  fees.     Then  the  pro- 
ceedings against  offenders  are  regulated  by  the  sections  begin- 
ning with  sect.  20.      When  the  analyst,  having  analysed  the 
article,  shall  have  given  his  certificate  of  the  result,  then  the 
person  cansing  the  analysis  to  be  made  may  take  proceedings  for 
the  recovery  of  the  penalty  herein  imposed  for  such  offence  before 
any  justices  in  petty  sessions  assembled  having  jurisdiction  in 
the  place  where  the  article  or  drng  sold  was  actually  delivered  to 
the  purchaser ;  and  having  considered  the  matter,  and  having 
arrived  at  the  conclusion  that  it  is  a  case  for  the  imposition  of  a 
penalty,  then  follows  sect.  26,  dealing  with  how  a  penalty  is  to  be 
applied :  "  Every  penalty  imposed  and  recovered  under  this  Act 
shall  be  paid  in  the  case  of  a  prosecution  by  any  officer,  inspector, 
or  constable  of  the  authority  who  shall  have  appointed  an  analyst, 
or  agreed  to  the  acting  of  an  analyst  within  their  district,  to  such 
officer,  inspector,  or  constable  '^  (and  it  is,  as  I  have  said,  to  be 
assumed  that  Mr.  Qnelch  is  within  that  category),  ''and  shall  be 
by  him  paid  to  the  authority  for  whom  he  acts,  and  be  applied 
towards  the  expenses  of  executing  this  Act,  any  statute  to  the 
contrary  notwithstanding.'^     So  far,  therefore,  that  section,  in 
clear  and  unambiguous  language,  provides,  in  the  case  of  what 
have  been  called  during  the  argument  official  prosecutions,  that 
the  penalty  recovered  shall  be  paid  to  the  authority  whom  the 
prosecutor  represents.  If  one  is  to  look  to  the  reason  of  the  thing, 
there  seems  to  be  excellent  reason  why  it  should  be  so.      A  new 
obligation  is  cast  upon  the  local  authority.     They  are  to  aid  in 
the  execution  of  this  Act,  and  the  Act  requires  them  to  take 


186  OEIMIKAL  ULW  OABBB. 

Am-        upon  themselveB  the  bnrden  and  responsibility  of  appointing  aad 
TirrntTo  P^^ji^ff  *^®  analyst.     The  provision  to  which  I  have  so  far 

'    directed  attention  provides  a  means  by  which  that  local  anthorily 

1895.        may  be  put,  at  least  in  part,  in  funds  for  the  purpose  of  seeing  to 
the  effective   execution  of  this  important  Act  of   Parliament. 
Aduii^ration  Stopping  there  for  one  moment,  and  looking  to  the  reason  of  the 
of  foodr—     thing,  it  is  exceedingly  difficult  to  suppose  that  the  Legislature^ 
PenaUie$  in  while  it  intended  that  that  provision  should  have  effect  for  the 
^*'"*^°.^jr^  benefit  of  the  local  authorities  throughout  the  whole  of  the  rest 
hy  reeeivBr  of  of  the  kingdom,  should  not  have  that  effect  and  that  advantage 
fnetropoUtan  in  the  case  of  the  local  authorities  in  this  great  and  crowded 
^^iTV^fco-  n^^tropolis,  where  undoubtedly  the  execution  of  the  Act  would  be 
rityto penal'  niore  urgently  called  for  than  in  any  other  community.     But  the 
H68—2  i*  3    Act  does  not  stop  there.     So  far  it  deals  with  what  I  have  called 
'^♦<^- *•  ^^»    official  prosecutions,  but  in  the  case  of  any  other  prosecution,  and 
88  4-  89  Viet,  ^^^^  ^^  ^^®  ^^^^  ^^  ^  prosecution  not  official  but  instituted  by  any 
e.  68.  8.  26;   one  of  the  public  who,  as  I  have  pointed  out,  may  institute  such 
50  ^  51  Vict,  proceedings,  then  the  penalty  is  to  go  according  to  the  existing 
^'   \"     '   ^^  9  ^^^  according  to  that  existing  law,  which  it  is  not  necessary 
to  refer  to  at  any  length,  in  the  case  of  the  imposition  of  penalties 
by  the  metropolitan  magistrates  they  go  to  the  receiver  of  the 
police.     In  the  case  of  boroughs  having  quarter  sessions  they  go 
to  the  treasurer  of  those  boroughs  according  to  the   general 
existing  law.    That  is  the  state  of  the  legislation  upon  the  matter 
up  to  the  time  of  the  passing  of  the  Margarine  Act,  the  Act 
entitled  "  for  the  better  Prevention  of  the  Fraudulent  Sale  of 
Margarine ''  (60  &  51   Yict.  c.  29)   and  passed  in  1887.     It  is 
entirely  connected    with    the    offence    of   fraudulently   selling 
margarine.     It  has,  therefore,  a  limited  application,  but  it  is 
supplemental  to  the  Act  of  1875,  dealing  with  the  sale  of  food 
and  drugs,  and  it  provides  in  sect.  11  that  ''any  part  of  any 
penalty  recovered  under  this  Act  may,  if  the  Court  shall  so  direct, 
be  paid  to  the  person  who  proceeds  for  the  same  to  reimburse  him 
for   the   legal   costs  of  obtaining  the  analysis  and  any  other 
reasonable  expenses  to  which    the   Court   shall  consider  him 
entitled.^'     The  object  of  that  supplemental  provision  of  the  law 
is  clear  enough.     Under  sect.  26,  which  I  have  read  from  the 
Act  of  1875,  in  the  case  of  official  prosecutions  they  evidently 
went  to  the  authority  whom  the  official  prosecutor  represented, 
but  in  the  case  of  non-official  prosecutions  they  went  according 
to  the  general  law.     Therefore  there  did  not  appear  to  have  been 
(I  must  assume  it  is  so)  any  power  in  the  case  of  a  non-official  pro- 
secution for  the  magistrates  to  do  more  than  award  costs  against 
the  persons  upon  whom  the  penalty  was  imposed,  and  apparently 
no  power,  which  would  be  a  reasonable  one  in  such  a  case  and  in 
executing  such  a  statute,  for  the  Court  to  reimburse  the  non- 
officialprosecutor  for  any  expense  to  which  he  might  have  been 
put.     Therefore,  quite  fitting  in  with  the  statute  of  1875,  is  the 
provision  in  the  statute  of  1887  providing  that  a  part  of  the 
penalty  recovered  under  that  Act  relating  to  what  I  may  call  the 
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margarine  offences  may  be  paid  to  the  person  who  proceeds  in         Km, 
order  to  reimbarse  him  for  the  legal*  costs.     I  do  not  think  that    .,     ''- 

there  is  mnch  in  the  second  point  raised  by  Mr.  Sutton^  that  in        

point  of  fact  appropriation  of  penalties  is  not  a  proceeding  within        1B95. 
the  meaning  of  sect.  12;  in  other  words,  that  sect.  12  of  the        'iTZl*- 
Margarine  Act  does  not  incorporate  sect.  26  of  the  Act  of  1875.     ^y  food-- 
I  think  it  very  clearly   does.     It   enumerates  the  sections   by  Pentdtie$in 
nambers — ^from   12  to  28  inclusive — and  even  if  there  were  not  ww^ropoWa-— 
that   ennmeration  expressly  of  those   numbers  which    include  6?^!|2Ji]J^  ©/ 
sect.  26,  I  should  have  thought  it  was  not  straining  the  language  metropolitan 
of  the  Act  of  Parliament  at  all  to  say  that  the  appropriation  o^  poUee— Right 
the  penalty  which  the  magistrate  is  called  upon  to  make  aft-er  his  ^^^^^p^^" 
adjudication  that  the  penalty  shall  be  paid  by  the  party  charsred    iis§^2  ^  8 
— ^I  do  not  think  it  would  be  any  straining  of  the  language  at  all    Viet,  c.  71, 
to  say  that  that  is  a  part  of  the  proceeding  within  the  meaning  og^  39^7;^ 
of  the   Act.      But   the  main   Question  which   Mr.   Sutton  has   c.  63,  a.  26  ;* 
argued  is,  that  the  statute  of  2  &;  8  Vict.  c.  21,  s.  7,  is  still  good  50^  51  Vict. 
and  operative  law.     That  is  the  main  question.     Certain  cases   ^'  ^^\^'  ^^* 
have  been  cited,  and  two  principal  cases  have  been  cited  by  the 
learned  counsel  who  appears  in  support  of    the    claim  of  the 
receiver  of  the  metropolitan  police.     I  will  only  say,  to  begin 
with,  about  those  cases  that  I  conceive  the  observation  pointed 
out  to  me  by  my  learned  brother  in  the  judgment  of  Campbell,  G.J. 
is  most  apposite  to  the  consideration  of  the  true  construction  to 
be  placed  upon  Acts  of  Parliament.     He  says  in  that  case,  on 
page  288  of  the  report  in  Wray  and  Ellis  {iibi  sup.) :  ''  There 
can  be  little  use  in  referring  to  cases  where  a  similar  question 
has  arisen  on  Acts  of  Parliament  differently  framed,  for  they  only 
illostrate  the  general  principle,  which  is  not  in  dispute.^'    I  think 
that  observation  is  most  apposite.     What  then  is  the  duty  of  the 
Court  which  is  called  upon  to  construe  an  Act  of  Parliament  ?     I 
conceive  the  first  duty  of  the  Court  to  be  to  read  the  Act  of 
Parliament,  to  consider  the  entire  provisions  of  the  Act  of  Parlia- 
ment itself,  and,  if  its  language  be  clear  and  unambiguous,  to 
give  effect  to  what  the  Legislature  has  said.     I  think  it  is  proper 
to  refer  to  the  history  of  legislation,  to  Acts  in  pari  materia  with 
that  which  is  under  construction  only  when  there  is  ambiguity, 
and  when  there  is  doubt  in  the  language  which  the  Legislature 
has  chosen  to  use.     In  this  case  I  confess  that  I  can  see  no 
manner  of  doubt  whatever.     I  think  the  scheme  of  the  Act  is 
intelligible,  coherent,  and  entirely  free  from  ambiguity;  and,  if 
one  has  to  look  beyond  the  language  itself  and  seek  for  justifica- 
tion in  and  principle  for  what  the  Legislature  has  chosen  to  do,  I 
think  the  explanation  is  in  every  way  complete  and  satisfactory. 
The  case  decided  by  the  Court  of  Queen's  Bench,  the  case  of 
Wray  v.  Mlis  {ubi  sup,),  was  undoubtedly  decided  by  a  very 
strong  Courts  and,  as  it  was  a  case  in  which  there  was  an  appeal,  this 
Court  would  be  bound  to  act  upon  it  if  it  applied,  even  if  this 
Court  did  not  agree  in  the  decision  arrived  at ;   and  indeed, 
whether  they  considered  themselves  bound  or  not  by  it,  they 
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Rn.        wonld  pay  it  ike  greatest  possible  respect  because  of  the  dia- 
TnTKBTo      tingnished  judges  from  whom  the  judgment  emanated.  But  while 

'    I  do  not  hesitate  to  say^  speaking  for  myself  only^  that  I  should 

1895.       have  found  the  greatest  possible  difficulty  in  arriying  at  the 

"tT"  *•     conclusion  at  which  that  Court  arrived,  and  I  should  not  have 

of^foot^  arriyed  at  it,  I  think  yet  it  is  distinguishable  from  the  present 

PmaiHesin  case  upon  Several  grounds.     Some  of  these  grounds  have  been 

fiwtrppoW*—  already  adverted  to.      The  language  is  not  to  be  found  in  that 

jJ^J^^TJ^^  case  and  the  section  of  the  Act  of  Parliament,  which  is  to  be 

mstrvpoUtwa  found  here^  ''  any  statute  to  the  contrary  notwithstanding  '^ ;  bat 

foUe^— Eight  for  my  own  part  I  confess  I  lay  much  less  stress  upon  the  presence 

^fiSuiowma^ ^^  ^^^^  ^^^"^^  °'  those  words  and  their  absence  in  the  previous  case 

Me«_2f  8    than  I  do  upon  the  elaborate  and  careful  provisions  which  are 

Vict  c.  71,    provided  in  the  section  of  the  Act  of  Parliament,  and  which  make 

^'  VJ'y'  X  it  clear  to  my  mind  that  the  Legislature  did  intend  unmistakably 

c.  68,  9.  26 ;   ^  ^^  what  they  have  done,  namely,  to  give  in  the  case  of  official 

50  ^  51  Viet,  prosecutions  the  penalty  to  the  authority  the  official  prosecutor 

^'  ^^12*'  ^^'  represented.     In  all  other  cases  of  non-official  prosecutions  they 

have  to  allow  the  penalty  to  go  as  the  law  sends  it;  that  is  to 

say,  in  the  case  of  non-official  prosecutions  within  the  metropolitan 

district  before  the  metropolitan  police  magistrate  to  the  receiver, 

in  boroughs   where  there  are  sessions  to  the  treasurer  of  the 

borough.     I  do  not  think  it  necessary  to  refer  to  the  case  of  the 

Attorney-General  v.  Moore  (uhi  sup,)  beyond   saying  that  the 

observations  that  I  have  made  in  distinguishing  the  case  of  Wray 

V.  Ellis  {uhi  8up.)j  and  this  case  apply  equally  to  that  case. 

Speaking  for  myself,  I  come  to  a  conclusion  perfectly  clear  and 

satisfactory  to  my  own  mind  that  in  this  case  the  receiver  of 

police  is  not  entitled  to  the  penalty  in  question. 

Ghablbs,  J. — I  am  of  the  same  opinion.  The  first  question 
which  has  to  be  considered  in  the  case  is,  whether  sect.  26  of  the 
Food  and  Drugs  Act,  1875,  is  incorporated  in  the  Margarine  Act 
of  1887,  and  Mr.  Sutton  invites  us  to  say  that  it  is  not,  upon  two 
grounds  as  I  understand  him.  In  the  first  place,  he  says  that  the 
12th  section  of  the  Margarine  Act  of  1887  refers  to  proceedings 
only,  and  that  a  section  in  the  prior  Act  which  governs  the  mode 
of  appropriating  a  penalty  is  a  proceeding.  Then,  secondly^  he 
says  that  sect.  11  of  the  Margarine  Act  must  be  re»ad  along  with 
sect.  12,  and  that  by  sect.  11  there  is  an  enactment  with  reference 
to  a  part  of  the  penalty  recovered  which  renders  it  impossible  to 
suppose  that  it  was  intended  to  incorporate  the  26th  section  of 
the  earlier  statute.  I  am  unable  to  assent  to  either  of  these  con- 
tentions. I  think  that  the  word  '^  proceeding '^  in  sect.  12  does 
include  a  section  which  prescribed  the  application  of  the  penalty, 
the  more  so  as  by  number  at  all  events  the  section  in  question  is 
itself  alluded  to  in  the  12th  section  of  the  Margarine  Act  of  1887. 
Secondly,  I  see  no  inconsistency  between  holding  that  "  proceed- 
ing "  includes  the  mode  in  which  the  penalty  is  to  be  applied. 
Sect.  11  of  the  Act  of  1887  provides  that  in  a  certain  case,  if  the 
Court  think  fit,  a  part  of  the  penalty  received  may  be  paid  to 
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ike  person  who  proceeds  for  the  same.     That  appears  to  me  to        Rm. 
be  quite  consistent  with  the  enactment  oontaiDed  in  sect.  26  as  to    _     ^' 

the    general  application   of  penalties    where  a    prosecution   is        

instituted  that  can  be  called  an  ofBcial  prosecution^  or  where  a        1895. 
prosecution  is  instituted  which  may  be  described  as  a  non-oj£cial        ~;' 
prosecution.     I  think,  therefore,  that  sect.  26  of  the  Act  of  1875     o/food^ 
is  incorporated  with  the  subsequent  statute,  and  accordingly  it  Penalties  in 
becomes  necessary  to  consider  the  second  question — the  main  ^wt^poiw— 
question  which  Mr.  Sutton  has  argued.  What  is  the  construction  i^^^^^^^ 
of  it^  haying  regard  to  the  language  of  2  &  3  Vict.  c.  71,  sect.  47,  metropolitan 
npon  which  the  title  of  the  receiver  in  this  case  is  based  f     I  police—Right 
entirely  concur  with  what  my  Lord  has  said  as  to  the  reason  of  ^iJfto««ua^ 
this  matter,  and  as  to  the  propriety  of  the  Legislature  having   ties-~2  ^  3 
enacted  that  in  the  case  of  an  official  prosecution  the  penalty    y^^^^-  c-  7lt 
shall  be  paid  to  the  authority  which  acts,  and  it  seems  to  me  that,  ^'jJ^^*y^ 
reading  this  section  by  itself,  and  not  for  the  moment  laying  any   c.  63,  «.  26  *, 
stress  at  all  upon  the  words  contained  in  "  any  statute  to  the  50  f  51  Viet. 
contrary  notwithstanding  '^ — reading  this  section  by  itself,  it  is  a  *•  ^^' "•  ^■^' 

Elain  enactment  by  the  Legislature  that  official  prosecutors  shall 
are  the  penalty  paid  to  them.  In  the  26th  section  there  is  a 
dealing  by  the  Legislature  with  prosecutions  which  may  be 
described  as  non-official  prosecutions,  and  looking  at  the  section 
by  itself,  as  I  have  said,  and  my  Lord  has  pointed  out  and  given 
his  reasons  for  so  holding,  it  seems  to  me  to  be  admirably  adapted 
to  effect  the  intention  which  the  Legislature  may  be  supposed  to 
have  had  to  recoup  to  an  official  person  the  expenses  of  a  prosecu- 
tion. But  then  it  is  said  that  it  is  necessary  to  read  in  those  sections 
12  to  28  of  the  Police  Act  and  the  47th  section  of  the  2  &  3  Vict. 
c.  71,  and,  as  I  understand  the  argument,  it  is  put  in  this  way  : 
that  that  section  applies  to  a  limited  area,  namely,  the  area  of 
the  county  of  Middlesex  within  the  jurisdiction  of  the  metropolitan 
police  magistrates  ;  and  in  that  area  it  is  specially  provided  by  this 
section  that  penalties  and  forfeitures  recovered  before  metropolitan 
magistrates  shall  go  to  the  receiver.  It  is  said  that  this  statute, 
never  having  been  repealed,  must  be  read  with  the  later  statutes, 
and  fiimishes  an  illustration  of  the  maxim,  OeneraUa  apedaUbua 
non  derogcmt,  as  Lord  Campbell  said  in  the  case  to  which 
reference  has  been  made.  The  principle  which  governs  the 
matters  is  beyond  dispute.  The  later  statute  must  be  carefully 
looked  at,  to  see  whether  or  not,  when  its  purview  is  looked  at, 
and  when  its  terms  are  considered,  it  does  in  fact,  as  to  the 
matters  contained  in  the  later  statutes,  by  implication  repeal  the 
earlier  enactment.  I  should  have  no  hesitation  whatever  in  this 
case  in  holding  that,  for  the  reasons  which  my  Lord  has  given^ 
sect.  26  is  complete  in  itself,  and  extends  to  the  whole  of 
England,  including  the  metropolitan  police  district,  were  it  not 
for  the  case  of  Wray  v.  ElUs  {ubi  svp.),  which,  for  a  time^ 
certainly  did  present  great  difficulty  to  my  mind.  It  is  a  case, 
as  pointed  out,  decided  by  a  full  Coui-t  of  Queen's  Bench,  and  a 
case  which  might  have  been  appealed  from,  and  it  was  not.      In 
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Rw.       that  case  it  was  decided  that^  although  the  Ghiming  Act — the 
*'-  Act  for  the  Suppression  of  Gaming  Houses— expFeBsIy  providea 

'    that  '*  One-halt  of  any  pecuniary  penalty  which  shall  be  adjudged 

1895.        to  be  paid^under  this  Act  shall  be  paid  to  the  person  laying  the 

r~        information  upon  which  the    conviction  takes    place^  and   the 

0/  food^—     remaining  half  shall  be  applied  in  aid  of  the  poor  rates  of  the 

l^wMwwi  parish  in  which  the  o£fence  shall  have  been  committed,  and  shall 

nwtropoiM^  b^  paid  for  that  purpose  to  the  overseer  or  other  person  autho- 

hyre^lim' of  "sed   to   receive   poor  rates  in   such   parish,   on    a    summary 

metropolitan  conviction  under  this  Act,  before  a  metropolitan  police  magistrate, 

poVie&— Bight  it  was  held  that  the  half  of  the  penalty  which  was  not  paid  to  the 

H^^pentd-  i^^rmer  was  paid  to  the  receiver  of  the  metropolitan  police  and 

ties— 2  ^  8    not  to  the  overseer/'     I  own  I  feel  great  difficulty  in  following^ 

Vid.  c,  71,    the  reason  which  appeared  to  have  governed  the  Court  of  Queen's 

S8*i89*r'^  Bench  in  coming  to  the  decision  to  which  they  did  come;  but 

c.  68, «.  26^;   ^^^^  ^^®  d,eci8ion  stands^  and  if  this  were  a  case  raised  under 

50  4-  51  Vict,  17  &  18  Vict.  c.  88,  we  should  undoubtedly  be  bound  to  follow 

^"  ^\^'  ^^'   ^^^^  <i©cision.     But  it  is  not,  and  it  appears  to  me  that  there  are 

material  distinctions  between  the  case  of  Wray  v.  ElXia  {ubi  «i4p.) 

and  the  case  which  we  now  have  under  our  consideration.     In 

Wray  v.  Mlia  the  Court  was  of  opinion — although  obviously  when 

you  read  the  whole  judgment  of  the  Lord  Chief  Justice  even  in 

that  case  with  greatest  doubt,  more  especially  that  which  appears  in 

the  early   part  of  Lord  Campbell's  judgment — the  Court  was  of 

opinion  that  they  could  best  effect  the  intention  of  the  Legislature 

by  leaving  the  two  statutes  standing  together,  and  allowing  the 

receiver  of  police  to  receive  the  penalty  where  a  prosecution  was 

instituted  under  the  Gaming  Act.     That  is  the  whole  extent  of 

the  decision  of  the  Court,  and  I  cannot  agree  with  the  statement 

of  the  decision  which  I  have  before  me  in  the  well-known  work 

of  Chitty's  Statutes,  that  it  is  an  authoritative  proposition  that 

this  section  is  not  repealed  so  far  as  regards  the  application  of 

penalties.       I    agree    so    far    as    regards    the    application    of 

penalties  under  the  Gaming  Act,  that  the  section  is  not  repealed; 

but  otherwise  it  seems  to  me  that  in  such  cases  it  still  remains  a 

subject  of  inquiry  by  the  Court  before  which  the  question  comes 

whether  the  subsequent  statute  does  by  its  provisions,  either 

expressly  or  impliedly,  repeal  the  terms  of  the  47th  section.     In 

this  case  I  think  it  is  clear,  when  this  section  is  looked  at,that  it  does. 

It  may  be  said  with  some  little  force  that  some  weight  ought  to 

be  placed  upon  the  words  '^  any  statute  to  the  contrary  notwith- 

standing.'^     Certainly  the  existence  of  those  words  points  in  the 

direction  in  which  I  own  I  should  have  decided  the  case  myself, 

and  I  understand  my  Lord  to  say  he  would  have  done  so  too  if 

those  words  had  not  been  there.     The  other  decision  which  was 

referred  to  by  Mr.  Sutton  of  the  Attorney 'Oeneral  v.  Moore  {iibi 

9up.)  is  really  a  long  way  from  the  present  case.      There  the 

Municipal  Corporations  Act  itself  does  provide,  in  the  plainest 

terms,  as  the  Lord  Chief  Baron  points  out  in  his  judgment  in  the 

Court  below,  that,  although  a  subsequent  statute  may  give  a 
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peiudty  to  any  informer  or  to  Her  Majesty^  yet  where  a  boroagh        Rm. 
bas  a  separate  court  of  qaarter  sessions  it  is  neyertlieless  to  be    xnixBTON 

paid  to  the  treasurer.      It  seems   to    me  thatj   although    the*       

language  of  the  Municipal  Corporations  Act  is  very  like  the        1895. 
language  of  sect.  47,  the  same  observation  applies  to  it  which  I  AjJTZi^^ 
have  made  already  with  regard  to  the  other  case,  that  really     ^^  joodr— 
these  cases  must  be  judged  of  as  they  arise,  and  must  be  decided   PendUiesin 
exclusively  upon  the  language  which  in  each  case  the  Court  is  ?*^''^^^?*!T" 
called  upon  to  consider.     I  think,  therefore,  in  this  case  that  the  5^^f!]]|^i^  of 
fnandamvua  was  right.  metropoUtmn 


Bute  absolute  for  mandamiu.     poVi<»— Bight 
rule    obtained,   E.    Man8field'J^ti'!^C 


Solicitor    in    support    of  the   rule    obtained,   H,    Mansfield  J^^ ^^^ 

Bcbins&fl.  He8—2  f  3 

Showing  cause  against  the  rule.  The  Solidtarfor  the  Treasvry,    ^*«*-  «•  *^h 

8S.  7,*  47; 

88  ^  39  Viet. 

e.  63,  «.  26 ; 

50  ^  51  Vict 

c.  29,  w.  11, 

12. 


CROWN  CASES  RESERVED. 
Baturday,  July  27,  1895. 

(Before  Lord  Russell,  C.J.,  Pollock,  B.,  Grantham,  Lawramob, 

and  Wright,  JJ.) 

Rig.  v.  Farnborough.  (a) 

Practice — Inferences  from  findings  of  jwry — Power  of  judge  to 
draw  inferences — Larceny — Animus  f  nrandi. 

In  a  crvnwnal  trial  the  judge  has  no  power  to  draw  inferences  of fa^t 
from  the  fmdmgs  of  the  jury. 

Upon  the  trial  of  an  vnd/ictmsnt  for  la/rceny  the  jury,  not  having 
agreed  upon  a  verdict,  were  a^hed  by  the  presiding  judge  whether 
or  not  they  believed  the  evidence  given  for  the  prosecution,  and 
the  judge  upon  being  answered  in  the  affirmative,  directed  a 
verdict  of  guilty  to  be  entered.  A  case  having  been  reserved  at 
the  trial  for  the  consideration  of  this  Court : 

Held,  thai  the  direction  amxmnted  to  a  drawing  by  the  judge  of  an 
inference  of  animus  furandi  on  the  part  of  the  prisoner  which 
ought  to  have  been  drawn,  if  at  all,  by  the  jwry  ;  and  that  the 
conviction  was  therefore  bad. 

'T^HIS  was  a  case  stated  by  the  Chairman  of  the  Middlesex 
•^     Quarter  Sessions,  as  follows : — 

(a)  R*port«d  by  R,  OoMiuifaBAM  Ounr,  Stq.,  B«iTiitor-*t-Law. 
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Rbo.  At  the  Midsummer   Quarter  Sessions  of  the  Peace   for  ihe 

^'         county  of  Middlesex,  on  the  6th  day  of  July.  1895.  the  prisoner 

was  charged  with  stealing  milk. 

1896.  The  facts  of  the  charge  are  immaterial  to  this  case. 

~7  It  appeared  to  me  that^  if  the  jury  believed  the  evidence  for 

FvoAingt  of  ^^®  prosecutiou,  the  prisoner  was  in  law  guilty  as  charged^  and 

jvvnj—Jvdge^B  I  SO  directed  them.      No  evidence  except  as  to  character  waa 

pwD9r  to  d/roAo  called  for  the  defence,  and  the  counsel  for  the  defence  did  not 

aS^«  seriously  dispute  my  ruling. 

—La/neny—      The  jury  retired  to  consider  their  verdict,  and  after  they  had 

Animug]     been  absent  some  time  I  sent  for  them  and  asked  if  they  were 

furandi.     agreed,  and  they  replied  that  they  were  not.     I  then  asked  them 

did  they  believe  the  evidence  for  the  prosecution,  and  the  foreman 

replied  that  they  did. 

Counsel  for  the  prisoner  objected  that  no  question  could  be 
asked  except  the  ordinary  one,  ''Are  you  agreed  on  yoar 
verdict  ?  "  and  "  Do  you  find  the  prisoner  guilty  or  not  guilty  T  " 
I  overruled  the  objection,  and  directed  the  jury  that  their  verdict 
amounted  to  one  of  guilty,  and  it  was  so  recorded ;  but  I  released 
the  prisoner  on  his  own  recognisance,  pending  the  decision  of 
this  case. 

It  is  laid  down  in  4  Bl.  Comm.  ed.  1813,  p.  328  : 

Such  public  or  open  rerdiot  may  be  either  general  gailty  or  not  goiltj,  or  ipaoial, 
sotting  forth  all  the  ciroumBtanoea  of  the  case,  and  praying  the  judgment  of  the  ooori, 
whether,  for  inatanoe,  on  the  facta  atated  it  be  murder,  manslaughter,  or  no  crime 
at  all.  Thia  is,  when  they  doubt  the  matter  of  law,  and  therefore  ohooae  to  kave  it 
to  the  determination  of  the  court,  though  they  have  an  unquestionable  right  of  deter- 
mining upon  all  the  circumatancea,  and  finding  a  general  Terdict  if  they  think  proper 
80  to  haiard  a  breach  of  their  oatha. 

The  question  is.  Had  I  the  power  to  put  the  question  and 
direct  such  verdict  to  be  recorded,  the  facts  in  the  judgment 
of  the  Court  clearly  constituting  in  law  the  offence  charged  if 
proved  to  the  satisfaction  of  the  jury  f 

Eutton,  on  behalf  of  the  prisoner,  submitted  that,  in  doing 
what  he  had  done,  the  learned  chairman  had  usurped  the 
functions  of  the  jury,  and  drawn  the  inference  from  the  findings 
of  the  jury  that  the  act  of  the  prisoner  in  taking  the  milk,  the 
value  of  which  at  the  most  was  2d.,  had  been  committed  with  a 
felonious  intent.     [He  was  here  stopped  by  the  Court.] 

/.  P.  Orain  admitted,  on  behalf  of  the  prosecution,  that  the 
conviction  could  not  under  the  circumstances  be  supported. 

LoBD  BussELL,  C.J. — If  this  case  did  not  raise  a  question  of 
very  considerable  public  importance,  I  should  content  myself 
witn  saying  that  the  conviction  could  not  stand.  But  it  does 
raise  a  question  of  great  public  importance.  The  prisoner  being 
charged  with  stealing  milk,  evidence  was  given  in  support  of 
that  charge;  and,  after  the  evidence  had  been  givem  tor  the 
prosecution,  no  evidence,  except  as  to  character,  being  called  for 
the  defence,  the  jury  retired  to  consider  their  verdict.  After  the 
lapse  of  some  time,  without  any  commnmcation  being  made  by 
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them   to    the    learned  chairman  that   they  desired  his   assist-        Rbg. 
ance^  he   sent  to  them^  as  lie   might    properly  do^   and   asked  ^' 

them  if  they   had  agreed   upon  their  verdict,  when  they  said        

"  No/'     He  then  asked  them^  "  Did  they  believe  the  evidence        1896. 
for  the  prosecution/'  and  the  foreman  replied  that  they  did.     I        — r 
will  not  stop  to  consider  whether  that  was  a  convenient  mode  of   FindiiM8~of 
condacting  a  criminal  prosecation.     But  what  did  the  answer  oi  jwry—Judge*8 
the  foreman,  assaming  that  it  expressed  the  opinion  of  the  jury,  power  to  draw 
amount  to  ?     They  had  already  said  that  they  were  not  agreed  ff^^^^g^ 
upon  their  verdict ;  it  seems  to  me  that  it  all  amounted  to  this,  -^Larceny— 
"  We  have  heard  certain  witnesses  say  so  and  so,  and  we  believe      Animus 
that  they  have  been  telling  the  truth.''     Bnt  that  was  consistent      /"^«»*<**- 
with  a  finding  by  them  that  they  were  nevertheless  not  satisfied 
that  the  essenticJ  elements  were  present  which  were  necessary  to 
constitute  the  offence   with   which  the  prisoner   was   charged, 
namely,  that  he  took  the  milk  animo  furandi.     It  was  quite  con- 
sistent with  their  believing  that  he  thought  he  had  leave  to  take 
the  milk,  or  that  the  matter  was  too  trivial  to  justify  such  a 
finding.       We   know  'nothing   of  the   facts,   but  it  was   quite 
consistent   with  the  jury  declining,  although  they  believed  the 
evidence,  to  draw  the  conclusion  which  was  necessary  for  convict- 
ing the  prisoner.      It  is  for  the  jury  to  answer  all  questions  of 
fact,  and  for  the  judge  to  answer  questions  of  law.     Here  the 
learned  chairman  took  upon  himself  the  functions  of  the  jury, 
and  the  conviction  cannot,  in  my  opinion,  be  sustained. 

Pollock:,  B. — I  entirely  agree,  and  wish  to  say  nothing  but 
that  this  decision  of  ours  is  not  to  be  taken  in  any  way  to 
interfere  w^ith  the  rule  as  to  the  power  of  the  judge  where  the  jury 
find  a  special  verdict.  If  a  special  verdict  is  found  in  which  all 
the  elements  of  the  crime  charged  against  the  prisoner  are 
included,  there  is  nothing  to  prevent  the  judge  from  directing 
whether  or  not  a  verdict  of  guilty  is  to  be  entered.  This  will  be 
found  discussed  in  Reg.  v.  Qray  (2  East  P.  0.  708 ;  17  Oox  0.  0. 
299). 

Obantham,  Lawbance,  and  Weight,  JJ.  concurred. 

Conviction  quashed, 

SoHcitors:  for  the  prosecution,  C.  J3".  Mason;  for  the  prisoner, 
ff.  FiHh. 
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CROWN  OASES  RESERVED. 
Saturday,  July  27,  1895. 

(Before  Lord  Russbll,  G.J.,  Pollock,  B.,  Gsantham,  Lawrakob, 

and  Weight,  JJ.) 

Reg.  v.  Waudby.  (a) 

Practice — Joint  indictment  for  felony  of  cutting  and  wounding, 
and  for  aiding  and  abetting  a  felony — Conviction  of  one  for 
misdemeanour  of  wounding,  ana  of  the  other  for  aiding  and 
abetting— 14  8f  15  Vict.  c.  ID,  *.  5;  24  ^  25  VicL  c.  94,. 
8.  8. 

Upon  a  joint  indictment  charging  one  prisoner  with  the  felony 
of  wounding  with  intent  to  do  gi'ievou^  bodily  harm,  and  the 
other  with  aiding  and  abetting  him  in  committing  such  felony, 
it  is  competent  for  the  jury  to  find  the  one  charged  with  aiding 
and  abetting  guilty,  although  they  may  have  acquitted  the  other 
of  the  felony,  and  found  him  guilty  only  of  the  misdemeanour 
of  wounding  by  virtue  of  14  8f  15  Vict.  c.  19,  s.  5. 

THIS  was  a  case  stated  for  the  opinion  of  the  Oonrt  by 
Lawrance,  J.  as  follows : — 

John  Waudby  and  William  Waudby  were  tried  before  mo  on 
the  17th  day  of  May  last,  at  the  assizes  held  at  Leeds,  upon  an 
indictment  charging  John  Waudby  with  feloniously,  &c.^  shooting 
with  intent  to  do  grievous  bodily  harm  to  one  William  Feather- 
stone^  and  William  Waudby  was  charged  with  aiding  and  abetting 
John  Waudby  to  commit  the  said  felony. 

In  the  second  count  of  the  indictment  the  charge  against  John 
Waudby  was  for  feloniously  wounding  with  intent  to  do  grievous 
bodily  harm,  and  against  William  Waudby  for  being  present 
aiding,  abetting,  &c.,  the  said  John  Waudby  to  commit  the  said 

felony. 

The  jury  found  John  Waudby  guilty  of  unlawfully  wounding, 
and  William  Waudby  guilty  of  aiding  and  abetting,  and  it  was- 
objected  on  behalf  of  the  prisoner  William  Waudby  that,  as  he 
was  aiding  and  abetting  a  misdemeanour,  he  was  entitled  to  be 
acquitted  on  the  said  indictment. 

I  overruled  the  objection,  and  released  the  said  William 
Waudby  on  recognisances  to  come  up  for  judgment  when  called 
upon. 

(n)  Reported  by  R.  CuMinNOHAii  Glbn,  Esq.  Barrister^l-Iiaw. 


1895. 
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The  qQestion  for  the  consideration  of  the  Court  is^  whether  I         Rso. 
was  right  in  so  holding.  Waddbt. 

The  following  is  a  copj  of  the  indictment  which  accompanied 
the  case :  

Yorkshire  to  wit.     North  and  East  Ridings  Di vision  Spring  Assize. — The  jurors     Practiee—- 
for  our  Lady  the  Qneon  upon  their  oath  preBent,  that  John  Waudby  the  younger,    Joint  indict- 
on  the  serenteenth  day  of   April   in   the  year  of   our   Lord   one   thousand  eight       mentfor 
hundred  and  ninety-five,  a  certain  rerolrer  then  loaded  with  ball  cartridge,  at  and  felony — Con- 
against  one  William  Featherstone,  feloniously,  unlawfully,  and  maliciously  did  shoot  viction  of  one 
with   intent  in  so  doing  thereby  then   to  do  some   grievous    bodily  harm   to   the     for  miade- 
nid  William  Featherstone,  and   the  jurors  aforesaid  upon  their  oath  aforesaid  do  meanour  only 
further  present  that  William  Waudby,  on  the  day  and  in  the  year  aforesaid,  felo-   — Conviction 
nioosly  was  present   aiding,    abetting,   and  assisting  the  said  John  Waudby  the    of  other  for 
younger  the  felony  aforesaid  to  do  and  commit,  against  the  form  of  the  statute  in     aiding  and 
such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her       abetting 
Grown  and  dignity.  felony — 

Second  count. — And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  It 4*1^  Viet. 
present,  that  the  said  John  Waudby  the  younger,  on  the  day  and  in  the  year  afore-     r.  19,  s.  5 : 
Baid,  feloniously,  unlawfully,  and  maliciously  did  wound  the  said  William  Feather-  24  f  25  Vict. 
stone  with  intent  in  so  doing  thereby  then  to  do  some  grievous  bodily  harm  to  the     e.  94,  s.  8. 
laid  William  Featherstone,  and  the  jurors  aforesaid  upon  their  oath   aforesaid  do 
farther  present,  that  the  said  William  Waudby,  on  the  day  and  in  the  year  aforesaid, 
felonious!;  was  present  aiding,  abetting,  and  assisting  the  said  John  Waudby  the 
younger  the  felony  aforesaid  to  do  and  commit,   against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
Grown  and  dignity. 

No  one  appeared  either  in  support  of  or  against  the  con- 
viction. 

Lord  Httsssll,  C.J. — In  this  case  the  prisoners  John  and 
William  Waodbjr  were  tried  before  my  brother  Lawrance  upon 
an  indictment  which  charged,  in  the  first  count,  John  Waudby 
with  feloniously  shooting  at  the  prosecutor  with  intent  to  do  him 
grievous  bodily  harm,  and  William  Waudby  with  aiding  and 
abetting  him  in  the  felony.  In  the  same  count  John  Waudby 
was  charged  with  feloniously  wounding  the  prosecutor,  with 
intent  to  do  him  grievous  bodily  harm,  and  William  Waudby 
was  charged  with  aiding  and  abetting  him  as  before.  The  jury 
acquitted  both  the  prisoners  on  the  first  count.  But  on  the 
second  count  they  found  John  Waudby  guilty  not  of  felony,  but 
of  the  misdemeanour  of  unlawfully  wounding,  and  William 
Waudby  guilty  of  aiding  and  abetting  him  in  that  unlawful 
wounding.  It  was  objected  that  William  Waudby  could  not  be 
convicted  as  an  accessory,  the  jury  having  negatived  the  charge 
of  felony,  and  found  John  Waudby  guilty  of  the  misdemeanour 
only.  The  learned  judge,  however,  overruled  this  objection ;  and 
in  my  judgment  he  was  clearly  right  in  so  doing.  In  the  first 
charge,  which  was  of  felony,  both  the  prisoners  were  charged 
as  principals,  William  Waudby  being  charged  as  a  principal  in 
the  second  degree  as  having  aided  and  abetted.  The  jury 
negatived  the  charge  of  felony,  but  found  John  Waudby  guilty 
of  unlawful  wounding,  which  offence  is  a  misdemeanour,  and 
William  Waudby,  who  was  charged  with  aiding  and  abetting,  was 
found  guilty  of  aiding  and  abetting  in  the  commission  of  that 
misdemeanour.     Now  a  person  who  aids  and  abets  in  the  case  of 

0  2 
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misdemeanour  is  liable  as  a  prinoiple  in  the  commission  of  that 
^-  oSence,  there  being  no  first  and  second  degrees  of  criminality  in 

'      the  case  of  a  misdemeanour.     The  statute  14  &  15  Vict.  c.  19, 

1895.        s.  5,  is  clear  on  the  point,  for  it  provides  that,  "  if  upon  the  trial 

■""T"        of  any  indictment  for  any  felony  except  murder  or  manslaughter, 

Joint  indicU  ^^ere  the  indictment  shall  allege  that  the  defendant  did  cut, 

mentfor      Stab,  or  wound  any  person,  the  jury  shall  be  satisfied  that  the 

felony^Con-  defendant  is  guilty  of  the  cutting,  stabbing,  or  wounding  charged 

"%7mUd^^  ^°  ®^^^  indictment,  but  are  not  satisfied  that  the  defendant  is 

meanour  <mly  guilty  of  the  felony  charged  in  such  indictment,  then  and  in 

^Conviction  every  such  case  the  jury  may  acquit  the  defendant  of  such  felony, 

^f,^^^  ^    *^^  ^^^  ^^™  g^iilty  of  unlawfully  cutting,  stabbing,  or  wounding, 

abetting     ^^^  thereupon  the  defendant  shall  be  liable  to  be  punished  in 

felony^     the  same  manner  as  if  he  had  been  convicted  upon  an  indictment 

14  #^15  Vict  for  th«  misdemeanour  of  cutting,  stabbing,  or  wounding.^^     That 

24  J- 25  Vict,  i^  ^o  ^^7*  ^^^^  where  the  act  has  not  been  done  with  the  intent 

c.  94, 8. 8.     necessary  to  constitute  the  felony,  then  the  prisoner  shall  be 

punished  in  the  same  manner  as  if  he  had  been  charged  with  the 

misdemeanour  only.     Then  follows  the  statute  24  &  25  Vict.  c.  94^ 

8.  8,  which  enacts  that:  '^Whosoever  shall  aid,  abet,  counsel^  or 

procure  the  commission  of  any  misdemeanour,  whether  the  same  be 

a  misdemeanour  at  common  law,  or  by  any  Act  passed  or  to  be 

passed,  shall  be  liable  to  be  tried,  indicted,  and  punished  as  a 

principal  offender.''     Here  the  jury  negatived  the  felony,  bat 

fonnd  that  which  constitutes  an  offence  as  a  principal  offender, 

there  being  no  secondary  degree  in  the  commission  of  the  offence. 

The  conviction  appears  to  me,  therefore,  to  be  right,  and  mast  be 

affirmed. 

Pollock^  B.,  Grantham,   Lawrancv,  and  Wright,  JJ.,  con- 
curred. 

Conviction  affirmed^ 


QUEEN'S  BENCH  DIVISION. 

Friday,  Oct.  25,  1895. 

(Before  Lord  Russell,  C.J.  and  Cave,  J.) 

Moore  (app.)  r.  Pbarcb's  Dining  and  Uefreshment  Rooms 

LiMrrED.  (resps.)  (a) 

Manjarine — Using   in   refreshmeni-house  —  Exposed  for   sale — 
Margarine  Act,  1887  (50  «5  51  Vict.  c.  29),  *.  6. 

Thn  sale  of  margarine  in   a   refreshmenUhovse   as  a  condiment 
mth  other  food  to  be  consumed  on  the  premises  is  not  a  sale  by 

{a)  Repoitod  by  J.  A.  Ssm^BASi,  Esq.,  BaiTiiter>at-Liaw. 
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retail  roithin  sect,  6  of  the  Margarine  Ad,  1887  (50  ^  51  Vict,       Moore 

Respondents  were  proprietors  of  a  refreshment-house,  where  bread   dimng  and 
with  margarine  spread  upon  it  and  haddock  with  a  piece  of  RBFRBgHMBNT 
margarine  as  a  condiment  to  it,  were  sold  to  be  consumed  on  the       I^ooms 

LlMITKD 

premises.      No   margarine  was  sold  to  be   taken  away.     The         

large  piece  of  margarine  from  which  that  used  in  the  shop  worS        1895. 
taken  wa^  exposed  to  the  view  of  customers,  and  so  were  the        ~~ 
buttered  slices  of  bread.     On  neither  was  there  any  label  within   ^MargaHnfT 
sect.  6  of  the  Margarine  Act.     The  appellant  summoned  the  Act,  1887— 
respondents  for  exposing  margarine  for  sale  by  retail  without  a  Exposure  for 
label  contrary  to  the  provisions  of  sect.  6.      The   magistrate  ^™,^^£^ 

dismissed  the  summons.  refreshment 

Held,  that  the  dismissal  was  right.  home— 

^  50  4-  51  Vict. 

SPECIAL    case    stated    by  a  metropolitan   magistrate  under    ^-  ^^'  **  ^• 
the  provisions  of  the  Summary  Jurisdiction  Acts. 

The  followiug  passage  from  the  judgment  of  Lord  Bussell^ 
C.J.  sufficiently  sets  forth  the  material  facts  in  the  case  : 

''  The  respondents  in  this  case  keep  a  refreshment-house.  It 
is  strictly  a  refreshment-house.  Nothing  is  sold  to  be  taken 
away.  The  customer  calls  for  what  he  wants^  and  eats  what  he 
caUs  for  before  leaving  the  premises.  Notices  are  posted  about 
the  shop  to  the  effect  that  nothing  is  used  in  the  establishment 
bat  a  mixture  of  pure  Danish  butter  and  margarine.  What  are 
called  '  slices  ^ — that  is  slices  of  bread  with  butter  spread  over 
them — are  sold  at  the  price  of  one  halfpenny  each.  Haddock 
is  also  sold^  and  with  it  is  given^  if  desired^  a  piece  of  butter ; 
bot^  whether  the  butter  is  taken  or  not^  the  price  is  the  same. 
The  large  piece  from  which  the  butter  used  in  this  way  is  taken 
is  kept  on  a  shelf  behind  the  counter^  but  in  full  view  of  every- 
one entering  the  shop.  Numbers  of  slices  from  which  customers 
are  supplied  are  kept  on  the  counter  uncovered.  On  neither  the 
batter  nor  the  slices  is  there  a  notice  such  as  would  satisfy 
sect.  6  of  the  Margarine  Act.  It  is  admitted  that  all  the  butter 
Qsed  is  margarine  within  the  definition  of  that  term  in  sect.  3. 

"  On  the  22nd  day  of  January  the  appellant  Moore  went  into 
the  respondent's  shop,  and  after  being  served  with  tea  and 
coffee  and  dry  bread  asked  for  threepence  worth  of  the 
margarine  from  which  that  used  in  the  shop  was  taken.  There- 
upon the  respondent's  manager  promptly  refused  to  serve  him, 
and  informed  him  that  the  butter  was  not  sold  to  be  taken 
&way^  but  only  to  be  used  with  bread  and  haddock  to  be 
consumed  on  the  premises.'' 

The  appellant  summoned  the  respondents  for  that  they^  being 
dealers  by  retail  in  margarine^  did  expose  for  sale  margarine 
without  a  label  as  required  by  sect.  6  of  the  Margarine  Act, 
1887  (50&51  Vict.  c.  29). 

Sect.  6.  Every  person  dealing  in  margarine  in  the  manner  deacribed  in  the  preced* 
ixig  section  shaU  conform  to  the  foUowing  regulations : 
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MoORK  Every  package,  whether  open  or  closed,  and  containing  margarine,  shall  be  branded 

V.  or  durably  marked  "  margarine  "  on  the  top,  bottom,  and  sides,  in  printed  capital 

P&JLHGB*B  letters,  not  less  than  three-quarters  of  an  inch  square  :  and  if  such  margarine  be 

DiNiNO  AND  exposed  for  sale  by  retail,  there  shall  be  attached  to  each  parcel  thereof  so  exposed, 

Hbfrishmknt  '^d  in  such  manner  as  to  be  clearly  risible  to  the  purchaser,  a  label  marked  in 

Rooms  printed  capital  letters  not  less  than  one  and  a  half  inches  square,  "  margarine ;  **  and 

Ldcitbd  every  person  selling  margarine  by  retail  save  in  a  package  duly  branded  or  durably 

marked  as  aforesaid,  shall  in  every  case  deliver  the  same  to  the  purchaser  in  or  with 

1895.  '^  paper  wrapper,  on  which  shall  be  printed  in  capital  letters,  not  less  than  a  quarter 
of  an  inch  square,  "  margarine.'* 

^M(vrgarinB        ^^^  magistrate  dismissed  the  sammons. 

Actj  1887—       The  prosecutor  appealed. 

f^^^e'^Z      ^^^^  Smith  {Dickens,  Q.O.  with  him)  for  the  appellant.— 

margarine%>  The  question   here  is,  whether  the  Act  applies   to  the  case  of 
r^reshment   margarine   exposed  for  sale  for  consumption  on  the  premises. 
house—      [Lord  Russell,  C.J. — ^The  question  rather  is,  whether  the  Act 
c  29  8  e     applies  to  the  case  of  margarine  exposed  for  sale  as  a  condiment 
with  other  food  to  be  consumed  on  the  premises.]      My  con- 
tention is,  that  the  words  **  sale  by  retail "  include  every  kind 
of  sale — that  is,  they  apply  in  every  case  where  the  margarine 
is  not  given  away.      [Cave,  J. — Then,  if  I  ordered  butter  sauce 
in  an  eating-house  and  it  was  made  of   margarine,  yon  think 
that  the  waiter,  in  order  to  keep  clear  of  crime,  should  serve  it 
to   me   either  in   a   stamped   package   or  in  a  stamped  paper 
wrapper  ?]     No,  I  contend  there  are  three  kinds  of  sale  contem- 
plated by  the  Act :  sale  by  package  where  the  amount  sold  is 
considerable;   sale  with   paper  wrapper   where  the    margarine 
is   sold  to   be   taken  away;   and  sale  for  consumption  on   the 
premises,  whether  in  the  form  of  pats  or  as  a  condiment  to  food. 
In  all  cases  where  the  piece  from  which  that  sold  is  taken  is 
exposed  to  the  customer's  view  it  should  be  marked  according 
to   the   Act.      Here   the    margarine   was   exposed :     (Orane  v. 
Lawrence,  63  L.  T.  Rep.  473 ;  25  Q.  B.  Div.  162.)     It  was  for 
sale  by  retail,  inasmuch  as  it  was  not  given  away  for  nothing. 
John  Ogle,  for  the  respondents,  was  not  called  on. 
Lord  Russell,  C.J. — Undoubtedly  the  question  raised  in  this 
case  is  one  of  much  importance.     The  object  of  the  Act  was  to 
protect  the  public  from  being  imposed  upon  as  to  the  article 
which  they  were  buying.     Now  here,  whether  an  offence  has 
been  committed  or  not,  there  is  no  ground  for  imputing  any 
intention  to  impose   on  customers.      The   trading  was   plainly 
open  and  above  board.     Nevertheless  the  respondents  may  have 
contravened  the  provisions  of  the  statute.     To  understand  those 
provisions  it  is  necessary  to  look  at  the  preamble,  and  also  at 
sects.  4  and  6  as  the  learned  counsel  has  doue ;  but  the  question 
we  have  to  decide  is,  whether  the  respondents  have  committed 
an  offence  within  the  middle  part  of  sect.  6.     Before  deciding 
this  we  must  look  at  the  final  part  of  that  section,  because,  in 
our  opinion,   it   shows   the   kind   of   sale  by  retail   for   which 
exposure  is  contemplated  in  the  middle   part   of  the   section. 
'/Every  person^'   the  final   part  runs,  '^ selling  margarine   by 
retail  save  in  a  package  "  which  is  not  in  question  here,  "  shall 
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in  every  case  deliver  the  same  to  the  purchaser,  in  or  with  a       Mooiui 

])aper  wrapper  on  which  shall  be  printed  in  capital  letters^  not      ,.  *^' 
ess  than  a  quarter  of  an  inch  square,  '  margarine/ ''      These    ^i^Au 

words  cannot  be  taken  to  apply  to  all  manner  of  sales.     They  Rbfbbshxbmt 

^^^  -     -       ^        Rooms 

LnoTitD. 


•cannot    be    taken    to    apply   to    sales    such    as   proved    here.       ^^oo*" 
Examples  given   by  my  learned  brother  and  by  me  during  the 
argument  show  what  absurdities  would  arise  from  attempting        1896. 
to  apply  the  machinery  of  this  section  to  the  business  carried  on  ^  ,  Tfeod— 
in  this  refreshment-room.     The  absurdity  is  so  plain  that  counsel    Mo/rgatims 
himself  abandoned  the  contention  that  the  buttered  bread  or  the   Act,  1887— 
haddock  and   butter   should   be  handed  to  the  customer  in  a  ^^^^^f^i 
paper  wrapper,  and  confined  himself  to  arguing  that  the  large  ^rgar^in, 
piece  of  butter  from  which  that   used  was   taken   should   have   r^reshmefnJt 
a  label  on  it  as  being  exposed  for  sale  by  retail.     But  the  latter  ^J*T^f~Z. 
part  of  the  section  must  be  looked  to  to  see  the  kind  of  sale    ^29  a.  6. 
■by  retail  contemplated  by  the  Act,  and  only  two  kinds  are  there 
referred  to — sale  in  a  package  and  sale  in  a   paper  wrapper. 
That  being  the  case  there  was  no  exposure  for  sale  by  retail  at 
all  within  the  meaning  of  the  section.     The  mere  selling  in  the 
one  case  of  pieces  of  bread  with  margarine  smeared  upon  them, 
and  in  the  other  of  haddocks  with  pieces  of  butter  added  as 
was  done  in  this  case^  does  not  bring  the  respondents  within 
the  Act. 

Cavs^  J. — ^I  am  of  the  same  opinion  for  the  same  reasons. 

Appeal  dismissed. 

Solicitor  for  the  appellant^  0.  Urquhart  Fisher. 

Solicitor  for  the  respondents,  Thomas  Charles. 


QUEEN'S  BENCH  DIVISION. 
Friday,  Oct.  25,  1895. 
(Before  Lord  Russell,  C.J.  and  Cave^  J.) 
BiscHOP  (app).  V.  ToLER  (resp.)   (a) 

IVode  description — Plaice  where  goods  were  made — Merchandise 
Marks  Act,  1887  (50  ^  51  Vict.  c.  28),  ss.  2  and  3. 

Tlie  plaice  or  cx>imtry  in  which  any  goods  were  made  or  produced  is 
not  the  pUice  or  country  in  which  the  greater  part  of  the  material 

(a)  Reported  by  J.  A.  SnuLHAN,  Eeq.,  Barrister-at-Law. 
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BisoHOP  of  which  they  consist  was  manufactured,  but  thai  in  which  the 

ToLEB  process  which  made  them  a  finished  product  was  gone  through, 

'      B.  had  in  his  possession  for  sale  certain  goods  to  which  wa^  applied 

1896.  the  trade  description  '*  Le  Dansh,  French  Factory  "     Ninety  per 

M  "wii"         <^nt,  of  the  material  of  which  they  were  composed  was  produced 

Marks  Act,        ^^  France]    ten  per  cent,  was  afterwards  added  in  England, 

i^^l— Trade       Until  the  latter  was  added  the  goods  were  knovm  in  the  trade  a» 

description--      oleomargarine,  afterwards  as^'  Le  Dansh,'' 

goods  made—  ^^^9  ^^^^  ^^^  country  where  the  goods  were  made  or  frodueed  was 
50  4-  51  Vict.  Englamd,  and  that  the  description  ^^  Le  Dansh,  French  Fa/^iory'* 
c.  28,  M.  2,  3.      yjoQ  d  false  trade  description  within  sect,  3,  1   (6)  of  the  Jfer- 

chandise  Marks  Act,  1887  (50|^  51  Vict,  c.  28),  (w  ammtnting 
to  a  representation  that  they  were  made  in  France, 


s 


FECIAL  case  stated  by  a  metropolitan  magistrate. 


The  appellant,  Samuel  Bischop,  was  employed  as  manager, 
and  had  sole  charge  of  a  shop,  No.  59,  Oxford-street,  the  owner 
of  which — one  Auguste  Pellerin — did  not  reside  in  England. 
The  shop  was  for  the  sale  of  a  certain  kind  of  margarine  known 
in  the  trade  by  the  name  of  "Le  Dansk."  The  stock  of  Le 
Dansk  kept  in  the  shop  was  not  exposed  to  the  view  of  easterners, 
but  was  stored  in  a  cupboard  which  was  opened  only  to  take  oat 
boxes  containing  the  substance.  There  were,  it  appeared,  no 
notices  in  the  shop  to  the  effect  that  Le  Dansk  was  margarine, 
save  one  in  the  cupboard  where  the  stock  was  kept.  About  the 
shop,  however,  were  many  empty  cardboard  boxes,  on  which 
were  stamped,  in  large  letters,  the  words  "  Le  Dansk,  French 
Factory '' ;  and  on  the  counter  were  empty  tin  boxes,  on  which 
were  stamped  the  words  '^Le  Dansk,  Paris'';  and  on  the 
window  of  the  shop,  and  at  the  top  of  the  front  of  the  house, 
were  large  display  notices  with  the  words  "  Le  Dansk.'' 

The  evidence  went  to  show  that  "  Le  Dansk  "  (*'  le  "  French 
for  "  the  "  and  "  Dansk "  Danish  for  '^  Danish  ")  was  a  fancy 
name  which  Pellerin  had  registered  as  a  trade  mark  before  the 
passing  of  the  Merchandise  Marks  Act,  1887  (50  &  51  Vict.  c.  28). 
It  was  known  in  the  trade  as  referring  to  a  superior  kind  of 
margarine,  in  the  preparation  of  which  Danish  butter  was  used. 
It  appeared  that  in  the  present  case  the  substance  was  composed 
of  oleomargarine  to  the  extent  of  90  per  cent.,  and  of  English 
milk  and  Danish  butter  to  the  extent  of  10  per  cent.  The 
oleomargarine  was  manufactured  at  a  factory  in  Paris  called  the 
"  Le  Dansk  Factory,"  while  the  English  milk  and  Danish  batter 
were  added  at  a  factory  at  Southampton  called  the  '^  French 
Factory."  On  the  21st  day  of  January,  1895,  the  respondent 
Toler  bought  in  the  shop  managed  by  the  appellant  two  pounds 
of  "  Le  Dansk."  The  substance  was  supplied  to  him  by  the  wife 
of  the  appellant  in  cardboard  boxes  similar  to  those  about  the 
shop,  save  that  beside  the  words  ^'  Le  Dansk  "  there  were  stamped 
upon  them  in  letters   a  quarter  of  an   inch   square  the  word 
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''  Margarine/'     It  woald  seem  that  the  tin  boxes  marked  '^  Le  BuoHor 

Dansk,  Paris,'*  were  not  used  for  the  sale  of  margarine  by  the  m-,*'* 

appellant.  

The  respondent  summoned  the  appellant  for  having  in  his  1896. 

possession  for  sale  certain  goods,  to  wit,  margarine,  to  which  was  TTT^- 

applied  a  false  trade  description,  contrary  to  sects.  2  and  3  of  the  Marks  Act 

Merchandise  Marks  Act,  1887  (50  &  51  Vict.  c.  28).  i887^Trade^ 

description — 
Sect.  2. — (2.)  Erery  person  who  sells,  or  exposes  for,  or  has  in  his  possession  for    pUtce  where 

Bile,  or  any   parpose  of  trade  or  manofaetare,  any  goods  or  things  to  which  any  goods  made 

.    .    .    false  trade  description  is  applied    .    .    .    shall     ...    be  guilty  of  an  59  >  5^  Vict, 
offence  against  this  Act.  c.  28  ss.  2  3.- 

Sect.  3. — (1.)  For  the  purposes  of  this  Act  .  .  .  The  expression  **  trade 
description  "  means  any  description,  statement,  or  other  indication,  direct  or  indirect 
.  .  .  (6.)  as  to  the  place  or  country  in  which  any  goods  were  made  or  produced,  or 
.  .  .  (dL)  as  to  the  material  of  which  any  goods  are  composed.  .  .  .  The 
expression  *'  false  trade  description  **  means  a  trade  description  irhich  is  false  in  a 
material  respect  as  regards  the  goods  to  which  it  is  applied,  and  includes  erery  altera- 
tion of  a  trade  description ;  whether  by  way  of  addition,  effacement,  or  otherwise, 
where  that  alteration  makes  the  description  false  in  a  material  respect,  and  the  fact 
that  a  trade  description  is  a  trade  mark,  or  part  of  a  trade  mark,  shall  not  prevent 
■oeh  trade  description  being  a  false  trade  description  within  the  meaning  of  this  Act. 

The  magistrate  convicted  the  appellant,  holding  that  there  had 
been  a  false  trade  description^of  the  goods  sold  to  the  respondent 
within  both  sub-sect.  1  (6),  and  sub-sect.  1  {d)  of  sect.  3. 
Bischop  appealed. 

Bonsey  (with  him  George  Elliot  and  Fitch)  for  the  appellant. — 
As  to  sub-sect,  {d),  contended  that  the  name  "  Le  Dansk  ^^  cannot 
be  a  false  trade  description  as  to  the  material  of  which  the  goods 
were  composed,  since  it  was  not  in  any  way  descriptive  of  the 
material.  It  was  a  fancy  name  known  in  the  trade  as  meaning  a 
kind  of  margarine.  This  substance  was  margarine.  Besides  the 
name  was  a  trade  mark  registered  before  the  passing  of  the  Act, 
and  see  sect.  IS  of  the  Act.  As  to  sub-sect.  1  {b)  he  contended 
that  neither  '*  Le  Dansk  *'  nor  "  Le  Dansk,  French  Factory,^* 
amoanted  to  a  false  trade  description  as  to  the  place  or  country 
where  the  goods  were  made  or  produced,  since  the  goods  were 
prodaced  in  France.  The  real  process  of  manufacture  took  place 
at  the  Le  Dansk  Factory  at  Paris.  All  that  was  done  at  South- 
ampton was  to  add  a  little  milk  and  butter. 

Fletcher  Moulton,  Q.C.  and  Morton  Smith,  for  the  respondent, 
were  not  called  upon. 

Lord  Russell,  C.J. — In  my  judgment  this  conviction  must 
stand.  The  charge  against  the  appellant  was  that  he  had  in  his 
possession  for  the  purpose  of  sale  a  material  to  which  was  applied 
a  false  trade  description.  It  was  sought  to  support  this  charge 
on  two  grounds.  The  first  was  that  the  description  applied  to 
the  goods  were  false  as  to  the  material  of  which  the  goods  were 
composed.  I  do  not  think  it  necessary  to  give  any  final  opinion 
on  this  point ;  but  I  may  say  that,  if  this  were  the  only  ground, 
I  am  inclined  to  think  it  would  not  be  sufficient  to  support  the 
conviction.  Though  the  name  '^Le  Dansk  ^'  indicates  to  the 
trade  a  particul?r  kind  of  margarine,  it  indicates  to  the  public 
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BiBOHOP      nothing  as  to  the  material  of  which  the  thing  is  composed.     The 

ToLBB       ^^^^  ^^^^  ^^^  words  are  registered  as  a  trade  mark  might  also 

'       afford  a  farther  defence  under  this  head.     But,  as  I  have  said^ 

1895.       there  is  a  second  ground^  and  on  it  I  think  the  conviction  can  be 

T~,.      supported.     That  second  ground  is  that  there  was  here  a  false 

Marks  Act,    ^representation  that  the  article  was  in  fact  of  foreign  origin.     It 

iBS7^Trade  is  stated  in  the  special  case  that  there  is  a  factory  at  Paris  where 

^5*^**^'~the   foundation    of    the   article    is    manufactured.     When    the 

Sfoo^madJ—  foundation  leaves  the  factory  it  is  merely  oleomargarine^  and  it  ia 

50  ^  51  VicL  so  called.     On  coming  to  the  factoiy  at  Southampton  it  is  mixed 

€,  28,  M.  2,3.  ^ith  butter  and  milk.     After  this  process  has  been  gone  through 

the  product  is  a  compound  substance  which  gets  the  trade  name 

of ''  Le  Dansk.'^    Therefore,  for  the  first  time  the  article  receives 

the  name  of  '^  Le  Dansk  '^  at  Southampton.     It  is  then  for  the 

first  time  the  finished  product  known  under  that  name.     Under 

that  name  it  was  sold  to  the  public  as  if  it  were  manu&ctured  in 

France,  and  this  I  think  justified  the  magistrate  in  holding  that 

the  name  under  which  it  was  submitted  to  the  public  was  a  false 

description  as  to  the  place  or  country  where  it  was  manufactured 

or  produced. 

Cave,  J. — I  entirely  concur. 

Solicitors:     for  the  appellant,    Neve    and    Beck;     for    the 
respondent,  Urquhart  Fisher, 


QUEEN'S  BENCH  DIVISION. 

Friday,  Oct.  25,  1895. 

(Before  Lord  Bussbll,  G.J.  and  Gave,  J.) 

ToLEE  (app.)  V.  BiscHOP  (resp.)  (a) 

Margarine — Sale  by  retail — In  or  with  a  paper  wrapper — Mar- 
garine  Act,  1887  (50  ^  51  Vict.  c.  29),  8.  6. 

The  respondent  sold  margarine  by  retail  in  thin  cardboard  boxes 
with  a  ribbon  of  paper  round  each  box  to  keep  it  closed.  Over 
ribbon  and  box  was  stamped  "margarine  ''  in  letters  a  quarter  oj 
an  inch  square.  When  the  appellant  bought  a  quantity  of 
margarine  the  respondent  delivered  the  box  containing  it  to  him 
wrapped  up  in  an  unstamped  paper  covering,  but  it  was  not 

(a)  Reported  by  J.  A.  Strahan,  Esq.,  Bftrrister-at-Law. 
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clear  whether  the  outside  paper  covering  was  put  on  at   the       Tolbb 
request  or  not  of  the  appellant.     The  magistrate  dismissed  ^      »    ^* 

summons  against  the  appellant  for  selling  ma/rgarine  not  in  or        

with  a  paper  wrapper  with  '*  margarine  "  stamped  on  it  contrary        1895. 
to  sect  6  of  the  Margarine  Act,  1887  (50  ^  51  Vict.  c.  29).  —    _ 

Held,  that  the  dismissal  wa^s  right.  Margarine 

Per  Lord  Russell,  C.J, :    The  cardboard  box  with  ribbon  con-   Act,  1887— 
stittUed  a  paper  wrapper  within  sect.  6,  even  though  covered  with  ^^^  H  rBtail 
another  wrapper.  wJi^S^ 

Per  Cave,  J. :  A  paper  wrapper  to  satisfy  sect.  6  mv^t  be  an  outer  50  4-  51  vict. 
wrapper,  c.  29,  ».  6. 

/^ASE  stated  by  a  metropolitan  magistrate. 

The  respondent  was  the  wife  of  the  manager  of  a  shop  in 
Oxford-street^  in  which  margarine  of  the  kind  known  as  Le 
Dansk  was  sold.  The  Diargarine  was  not  exposed  for  sale^  being 
kept  in  a  cupboard  which  was  only  opened  to  take  oat  what  was 
from  time  to  time  sold.  In  the  cupboard  was  a  label  marked 
margarine,  bat  there  were  no  notices  about  the  shop  to  show  that 
Le  Dansk  was  not  pure  butter. 

On  the  21st  Jan.  Toler  bought  from  the  respondent  two 
pounds  of  Le  Dansk.  It  was  handed  to  him  in  a  thin  cardboard 
box  with  the  word  "  margarine ''  stamped  partly  on  the  box  and 
partly  on  a  ribbon  of  paper  pat  round  the  box  to  keep  it  closed 
This  box  was,  before  Toler  received  it,  wrapped  up  in  a  piece  of 
paper  not  having  the  word  '^  margarine  "  stamped  upon  it,  but  it 
was  not  clear  whether  this  outer  wrapper  was  pat  on  by  the 
respondent  in  the  ordinary  way  of  business  or  at  Toler's  request. 
Toler  summoned  the  respondent  for  having  sold  margarine  by  retail 
and  not  having  delivered  the  same  in  or  with  a  paper  wrapper  on 
which  was  printed  in  capital  letters  not  less  than  a  quarter  of  an 
inch  square  "  margarine  "  contrary  to  the  provisions  of  sect.  6 
of  the  Margarine  Act  1887  (50  &  51  Vict.  c.  29).  The  magis- 
trate dismissed  the  summons.     Toler  appealed. 

Fletcher  Moulton,  Q.C.  (with  him  Morton  Smith),  for  the 
appellant. — The  margarine  sold  here  was  sold  either  in  a  package 
in  which  case  the  letters  of  the  word  margarine  not  being  three- 
quarters  of  an  inch  square  were  too  small,  or  in  a  paper  wrapper, 
in  which  case  the  wrapper  is  the  outer  covering,  which  here  had 
not  printed  on  it  the  word  '^  margarine ''  at  all. 

Bonsey  (with  him  Oeorge  Elliot  and  Fitch)  cited  the  case  of 
Jones  V.  Jones  (58  J.  P.  t)53) . 

Lord  Russell,  O.J. — ^The  dismissal  must  stand.  The  sub- 
stance of  the  charge  is  that  the  respondent  sold  margarine  with- 
out a  wrapper  bearing  the  word  *'  margarine  '^  in  letters  of.  a 
certain  size  contrary  to  the  provisions  of  sect.  6  of  the  Margarine 
Act.  Now,  sect.  6  consists  of  three  special  provisions,  each 
applicable  to  the  sale  of  margarine  under  different  circumstances. 
The  first  provision  is  that  "  every  package,  whether   open  or 
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ToLBB       closed^  and  containing  margarine^  shall  be  branded  or  durably 
BisoHop      DMurked  'margarine^  on  the  top,  bottom,  and  sides,  in  capital 

'      letters,  not  less  than  three-quarters  of  an  inch  square/'     This 

1895.        provision  applies  to  sales  in  considerable  quantities,  and  has  no 

SauTTf  odr—  ^®^°S  ^^  sales  such  as  appear  here.  The  second  provision  is. 
Margarine  ^^  ^^^  ^^  ^wch,  margarine  be  exposed  for  sale  by  retail,  there  shall  be 
Ad,  1887—   attached  to  each  parcel  thereof  so  exposed,  and  in  such  manner  as 

BaUl^  retwU  jjq  be  clearly  visible  to  the  purchaser,  a  label  marked  in  printed 
tora^eZ-    <3&pi^l  letters   not  less   than   one    and    a    half  inches   square 

50  ^  51  Vict  ^  margarine/ ''  That  is  to  say,  when  it  is  exposed  for  sale,  it 
c.  29, 8.  6  must  be  labelled  in  such  a  way  that  persons  going  into  the  shop 
may  see  what  it  is.  Here  the  margarine  was  not  exposed.  The 
third  provision  is,  ^'  Every  person  selling  margarine  by  retail, 
shall  in  every  case  deliver  the  same  to  the  purchaser  in  or  with  a 
paper  wrapper,  on  which  shall  be  printed  in  capital  letters,  not 
less  than  a  quarter  of  an  inch  square  ^  margarine/ ''  The 
question  here  is  whether  in  the  sale  in  this  case  this  provision 
was  duly  observed.  Now,  it  is  important  to  note  the  words  '^  in 
or  with  "  since  they  show  that  the  object  of  th«  Act  is  not  to 
secure  that  the  margarine  shall  be  wrapped  or  folded  in  a  paper 
stamped  margarine ;  but  that  the  purchaser  should  be  supplied 
with  clear  means  of  knowing  what  he  is  getting.  What  are  the 
facts  of  this  case  ?  The  small  parcel  of  margarine  sold  is  put 
into  a  box  made  of  the  same  material  as  paper.  The  box  is 
stamped  margarine  in  letters  at  least  a  quarter  of  an  inch  square. 
The  stamped  box  is  put  into  a  ribbon  of  paper,  on  or  with  which 
is  an  advertisement  with  the  word  margarine  stamped  on  it  in 
letters  of  similar  size.  Now,  I  would  hesitate  a  long  time  before 
holding  that  the  paste-board  box  is  not  a  paper  wrapper  within 
the  Act,  but  taking  the  box  and  the  paper  ribbon  together  I 
have  no  hesitation  in  holding  that  it  is.  It  is,  however,  con- 
tended that  the  stamped  wrapper  in  order  to  satisfy  the  Act 
must  be  the  outer  wrapper.  A  wrapper  is  none  the  less  a 
wrapper,  because  it  is  afterwards  wrapped  up  in  another 
wrapper.  This  view  is  strongly  supported  by  the  case  of 
Jones  V.  Jones,  cited  by  Mr.  Bonsey.  At  the  same  time  I  think 
it  is  a  pity  the  magistrate  was  not  asked  at  whose  motion  the 
outer  wrapper  was  put  on.  If  it  was  put  on  by  the  respondent 
to  conceal  the  word  margarine  the  proceeding  was  to  say  the 
least  highly  censurable ;  but  if,  as  seems  more  probable,  it  was 
put  on  at  the  request  of  the  appellant,  the  object  could  only  have 
been  to  trap  the  respondent  into  a  breach  of  the  Act,  and  it 
would  be  monstrous  to  prosecute. 

Gave,  J. — I  have  arrived  at  the  same  conclusion,  and  wiU 
merely  state  my  reasons  why  we  do  not  give  the  respondent 
costs.  I  cannot  help  thinking  that  to  satisfy  sect.  6  it  is  the 
outer  paper  wrapper  which  must  be  stamped.  Considering  the 
object  of  the  Act  is  to  give  the  purchaser  notice  of  what  he  is 
buying,  I  cannot  see  how  the  fact  that  an  inner  wrapper  is 
stamped  can  be  considered  a  compliance  with  the  Act.     Here, 
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however,  we  do  not  know  whether  the  outer  wrapper  was  put  on       Tolbr 
at  the  request  of  the  vendee  or  by  the  vendor  in  the  ordinary     gig^op 

way  of  business.     If  it  was  put  on  at  the  request  of  the  vendee         ' 

I  cannot  understand  how  one  can  think  it  was  pat  on  for  any        1895. 
other  purpose  than  trapping  the  vendor  into  a  breach  of  the         "TT"  ,__ 
Act,  If  put  on  by  the  vendor  as  the  ordinary  way  of  transacting    ^Margarine 
business,  then  the  object   plainly  was  to  evade  the  Act.      In    Ant,  1887— 
either  case  I  am  inclined  to  think  that  an  oflfence  was  probably  Salehy  retail 
committed ;  but  in  the  former  case  the  penalty  should  not  be    ^~  ^^I_ 
more  than  one  farthing.     I  am  strongly  of  opinion  that  the  out-  50  4r  51  Vict. 
side  wrapper  was  put  on  at  the  request  of  the  vendee,  and  there-     <^-  29,  «■  6. 
fore  I  think  the  appeal  should  be  dismissed,  but  as  probably  a 
technical  offeuce  was  committed  it  will  be  dismissed   without 
costs. 

Appeal  dismissed. 
Solicitors:    for  the  appellant,  0.    Urquhart  Fisher;    for  the 
respondent,  Neve  and  Beck. 


QUEEN'S   BENCH  DIVISION. 

Tuesday,  Nov.  12,  1895. 

(Before  Lord  Russell,  C.J.,  Grantham  and  Williams,  JJ.) 

Beo.  v.  Jennings  and  others,  (a) 

IndiMtHal  Schools  Act,  1866  (29  ^  30  Vict.  c.  118),  ss.  14,  15— 
Procedure  —  Dismissal  of  charge  of  larceny — Child  sent  to 
school  without  fresh  summons — Benevolent  not  penal  legislation. 

A  child  under  the  age  of  fourteen  was  brought  before  magistrates 
charged  with  larceny,  which  charge  was  dismissed.  Thereupon 
the  maxfistraies,  purporting  to  act  under  sects.  14  and  15  of  the 
Industrial  Schools  Act  1866,  ordered  the,  child  to  be  sent  to  an 
industrial  school.  No  fresh  summons  was  issued  against  the 
child  other  than  that  charging  him  with  larceny. 

Held,  that  there  was  jurisdiction  to  make  the  order  without  a  fresh 
summons,  the  Industrial  Schools  Act  being  not  a  penal  but  a 
benevolent  and  protective  Act  for  the  benefit  of  children. 

RULE  nisi  for  a  certiorari  to  bring  up  and  quash  an  order 
of    the    justices    of   Stonehouse    division   of  Devonshire 

(a)  Reported  by  0.  H.  Grant,  Esq.,  Barrister-at»Law. 
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Rbo.  whereby  they  ordered  one  Albert  Simons  to  be  sent  to  an  indos- 

J       ^'  trial  school. 

0THBB8.  ^^®  boy  attended  before  the  justices  upon  a  summons  charg^ng^ 

him  with  stealing  a  boat.     This  charge  was  dismissed^  bnt  th& 

^f^'  magistrates  having  the  child  before  them,  and  hearing  from  the 

Practies—  mother  who  was  present  that  he  refused  to  go  to  school  and 

Industrial  associated  with  yoang  thieves,  made  an  order  nnder  sects.  14  and 

^i^^^*'  15  of  the  Industrial  Schools  Act  that  he  should  be  sent  to  an 

1866— Dm-     •    j      .    •  1       VI 

missal  of    industrial  school. 

ehargs^ChUd      The  father  of  the  child  then  obtained  this  rule. 

•^^  *®  fr^       '^^^  justices  were  not  represented  by  counsel. 

^^j^J^^^^j^jJH,        -E«  CT.  Bullen  for  the  applicant. — The  justices  had  no  power  to 

29  ^  30  Vict  make  this  order  upon  a  summons  charging  the  child  with  larceny. 

c.  118,  M.  14,  The  proper  way  of  '•  bringing  "  a  child  before  justices  to  be  dealt 
with  under  sect.  14  of  the  Industrial  Schools  Act  is  by  summons : 
(Reg.  V.  Moore f  852  J.  P.  875).  A  person  cannot  be  convicted  of 
an  ofFence  different  from  that  charged  in  the  information  or 
summons:  {Martin  v,  Pridgeon,  28  L.  J.  179,  M.  C;  Beg.  v, 
Brickhall,  10  L.  T.  Rep.  385;  38  L.  J.  156,  M.  C).  [Lord 
BussELL,  G.J. — I  agree,  but  this  Act  is  a  piece  of  social  legisla- 
tion with  the  benevolent  object  of  safeguarding  the  child ;  and 
he  may  be  before  the  magistrates  without  any  fault  at  all,  under 
sect.  15.]     The  Act  is  penal  and  must  be  strictly  construed. 

Lord  BussBLL,  G.J. — In  this  case  a  rule  nisi  for  a  certiorari 
has  been  obtained  to  bring  up  an  order  of  justices  by  which  they, 
purporting  to  act  under  the  Act  29  &  80  vict.  c.  118,  ordered  a 
child  of  the  applicant  to  be  sent  to  an  industrial  school.  Th& 
rule  was  obtained  upon  the  allegation  that  the  justices  had  no 
jurisdiction  to  make  .an  order  for  two  reasons  :  first,  that  there 
was  no  evidence  which  would  bring  the  child  within  sect.  14 ; 
and  secondly,  that  the  justices  could  not  deal  with  the  child  at 
all  nnder  the  Act  unless  there  was  a  specific  charge  brought 
against  him  under  the  Act,  and  the  child  was  brought  before  the 
magistrates  upon  that  charge.  As  to  the  first  of  these  reasons, 
the  affidavit  of  the  magistrates  satisfies  us  that  there  was  ample 
evidence  before  them  to  bring  the  child  within  sect.  14.  As 
regards  the  second  reason,  the  child  was  brought  before  the 
magistrates  charged  with  larceny.  Now,  a  number  of  cases  have 
been  cited  to  show  that  he  could  not  be  dealt  with  upon  another 
charge,  and  with  those  cases  I  agree.  But  the  question  is,  have 
they  any  application  to  the  statute  before  us  f  In  my  judgment 
they  have  not.  This  is  not  a  statute  of  a  criminal  kind.  It  is 
rather  one  of  a  benevolent  and  protective  kind  towards  children, 
and  one  of  its  objects  is  to  offer  an  alternative  treatment  of 
children  instead  of  punishing  them.  The  whole  scheme  of  the 
Act  is  this,  that  if  a  child  is  brought  in  any  way  before  justices, 
and  the  circumstances  make  it  desirable  that  he  should  be  dealt 
with  under  sects.  14  and  15,  then,  if  the  facts  of  the  case  justify 
them  in  doing  so,  the  justices  may  deal  with  the  child  under  those 
sections.     Now^  without  ^oing  into  all  the  facts  in  this  case,  it  is 
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clear  that  this  child  came  within  those  sections.     He  was  trouble-  Rm. 
some  to  his  parents,  and  had  got  into  bad  company.     One  of  the  j,,„,i^  ^^,^ 

parents  was  present,  and  showed  satisfactorily  that  the  child  was  othkb. 

within  the  section^  and  the  parent  made  no  objection  to  the  order        

of  the  magistrates.     I  think,  therefore,  the  justices  had  iuris-  ^^^^- 

diction  to  make  the  order,  and  the  appeal  mast  be  dismissed.  Practies— 

Obantham  and  Williams,  JJ.  concurred.  induitridi 

Appeal  disrnissed,  ^^^^*^ 

Solicitors  :  Law  and  Worsaam,  miatdl  of 

charge — Child 

sent  to  Bchool 

— NofreMh 

stmwtona — 

29  4r  30  Vict. 

C.  118,  88.  14» 

15. 


CEOWN  CASES  KESEKVED. 

Saturday,  Nov.  23,  1 895. 

(Before  Lord  Bussell,  O.J.,  Mathbw,  Williams,  Wright,  and 

Beucb,  JJ.) 

Beg.  v.  Jokes  and  another,  (a) 

Practice — Indictment — Act  of  indecency  between  two  mah  persons 
— One  person  charged  alone  with  committing  act  with  another — 
Procuring  commission  of  act  of  indecency — Male  person  charged 
with  procuring  commission  of  act  with  himself  by  another — 
Criminal  Law  Amendment  Act,  1885  (48  ^  49  Vict.  c.  69), 
*.  11. 

It  is  not  necessary  in  order  to  convict  a  male  person  under  sect.  1 1 
of  the  Criminal  Law  Amendment  Act,  1885,  of  an  act  of  gross 
indec4mcy  with  another  male  person,  that  such  other  male  person 
should  also  be  charged  with  and  convicted  of  such  act  of 
indecency. 

It  is  an  indictable  offence  under  sect,  1 1  for  one  male  person  to 
procure  the  commission  by  a  second  male  person  of  an  act  of 
gross  indecency  with  himself  the  first  mentioned  of  such  persons. 

CASE    stated  for  the    opinion  of  the   Court  by  Wills,  J.  as 
follows : — 
Robert  Jones  and  Harry  Lewis  Bowerbank  were  tried  before 
me,  nt  Kxeter,  on  the  13ih  day  of  November,  1895,  on  an  indict- 
ment containing  the  following  counts  : 

1.  That  Robert  Jones,  on  the  6th  day  of  September,  1895,  with  force  and  arms  at 
the  pariah  of  Littleham-onm-Exmonth,  in  the  county  of  Devon,  being  a  male  person, 
nnlawfally  did  commit  an  act  of  gross  indecency  with  another  male  person  to  wit, 
Harry  Lewis  Bowerbank,  against  the  form  of  the  statute  in  such  case  made  and 
prorided 

(a)  Reported  by  R.  Cunnivoham  Glin,  Esq.,  Barrister-at-Law. 
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Rbg.  2*  That  the  said  Barry  Lewis  Bowerbank,  on  the  same  day  aad  in  the  year  afore- 

17.  said,  in  the  county  aforesaid,  with  force  and  arms  at  the  parish  aforesaid,  in   the 

JoMBS  AND  county  aforesaid,  being  a  male  person,  unlawfully  did  commit  an  act  of  gross  inde- 

ANOTBBR.  cency  with  another  male  person  to  wit,  the  said  Robert  Jones,  against  the  form  of  the 

^^^  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 

1895.  Queen,  her  Grown  and  dignity. 

8.  That  the  said  Kobert  Jones,  on  the  same  day  in  the  year  aforesaid,  at  the  parish 

Practice aforesaid,  in  the  county  aforesaid,  being  a  male  person,  unlawfully  did  procure  the 

'CriminalLaw  commission  by  a  male  person  to  wit,  the  said  Harry  Lewis  Bowerbank,  of  an  act  of 

Amendment  S^i^^b  indecency  with  another  male  person  to  wit,  with  him  the  said  Robert  Jones, 

Act  1885 against  the  form  of  the  statute  in  such  case  made  and  provided. 

^ll^decmcy~      ^^'  Rowland  Roberts,  the  counsel  for  the  proseoation,  offered 

between  males  no  evidence  against  Bowerbank,  and  a  verdict  of  not  guilty  was 

^Charge  of  returned  in  respect  of  the  second  count.     The  trial  against  Jones 

"^*  «!flr      ^^^^  proceeded.    Bowerbank  was  called  as  a  witness,  and  a  general 

person  not    verdict  of  guiltj  was  returned  against  Jones,  who  was  sentenced 

charged —     to  nine  months'  imprisonment  with  hard  labour,  which  he  is  now 

co^II^^JJf  of  ^^dergoing. 

act  with         Mr.  Poote,  of  counsel  for  the  prisoner,  took,  at  the  close  of  the 
oneself—     case  for  the  prosecution,  the  following  objections  : 

^^      _  '       1.  That  the  prisoners  being  charged  and  tried  on  the  same  indicnnent  the  jury 
c.  Wf  s.    I.     qqjjI^  jiQi^  having  acquitted  Bowerbank  on  the  second  count,  convict  Jones  on  either 
the  first  or  third  count,  the  offences  charged  being  joint,  and  requiring  the  participa- 
tion of  both  prisoners  in  the  act. 

2.  That  the  third  count  was  bad,  and  should  have  been  quashed  or  withdrawn  from 
the  jury,  on  the  ground  that  it  is  not  m^de  by  the  act  an  indictable  offence  for  one 
male  person  to  procure  the  commission  by  a  second  male  person  of  an  act  of  indecency 
with  himself  the  first  of  such  male  prisoners. 

I  was  of  opinion  with  regard  to  the  first  objection  that  the 
offence  charged  was  not  a  joint  one,  and  that  it  was  quite  possible 
in  respect  of  such  an  indictment  to  have  evidence  which  would 
establish  the  case  against  one  defendant  and  not  against  tlie 
other,  though  the  act  constituting  the  crime  might  involve  the 
participation  of  both. 

As  to  the  second  objection  I  expressed  no  opinion,  but  reserved 
both  points. 

Judgment  has  been  entered  upon  each  count.  As  there  were 
no  merits  in  the  objections,  and  the  case  was  clearly  established^ 
I  did  not  respite  judgment. 

The  question  for  the  Court  is  whether  the  conviction  is  to 
stand  upon  either  the  first  or  third  count. 

Sect.  11  of  the  Criminal  Law  Amendment  Act,  1885,  enacts  as 
follows  : 

Any  male  person  who,  in  public  or  private,  commits  or  is  party  to  the  commission 
of,  or  procures  or  attempts  to  procure  the  commission  by  any  male  person  of  any  act 
of  gross  indecency  with  another  male  person  shall  be  guilty  of  a  misdemeanour,  and 
being  convicted  thereof  shall  be  liable  at  the  discretion  of  the  Court  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour. 

No  one  appeared  in  support  of,  or  against  the  conviction. 

Lord  Russell,  C.J. — Two  questions  appear  to  be  made  in  this 
case.  The  first  is  raised  upon  the  firsD  count  of  the  indictment, 
while  the  second  question  is  raised  upon  the  third  count.  The 
first  count  charges  that  Robert  Jones,  in  connection  with  whom 
this  case  is  stated  on  the  6th  day  of  Sept.,  1895^  being  a  male 
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person^  unlawfully  did  commit  an  act  of  gross  indecency  with        Rfo. 
another  male  person.to  wit  Harry  Lewis  Bowerbank.    The  objec-    j^^j^^"  ^^ 
tion  taken  by  the  learned  counsel  at  the  trial  was  that  the  two      ahothbb. 

prisoners  being  charged  and  tried  upon  the  same  indictment^  and        

Bowerbank^  with  whom  the  offence  was  alleged  to  have  been        ^^^' 
committed^  having  been  acquitted^  the  prisoner  Jones  could  not    practice— 
be  convicted  of  an  offence  with  Bowerbank.     It  does  not  appear  Criminal  Law 
however,  on  the  face  of  this  indictment  that  the  transaction  or   '^^T^qakH^ 
offence  charged  against  Bowerbank  in  the  second  count  of  the  indictment  — 
indictment  is  the  same  as  that  alleged  in  the  first  count.     The     Indecency 
point  is  therefore  reduced  to  this,  that  we  are  asked  the  question  :  ^**^f^  *'***^ 
Can  a  male  person  be  charged  with  the  commissibn  of  a  gross  """^^^  t^;i 
act  of  indecency  with  another  male  person  without  that  other      another 
person  being   charged  in  respect  of  such  act  as  well  f     There    p^raonnat 
is  really  nothing  in  the  point,   and  it   seems   to   me  that  he     ^ro^^nng 
can.     The  second  point  is  raised    on   the  third   count,   which  commiaeion  of 
charges  that   Jones  did  procure   the  commission  with  himself     act  with 
of  a   gross    act  of   indecency  by  another    male  person,    and  ^i^^^Vict 
the  point   is   that    upon    a    proper    construction    of   the   11th    e.  69, «.  11. 
section  of  the  Criminal  Law  Amendment  Act,   1885,  the  pro- 
caration  must  be  of  the  commission  of  an  act  by  someone  else, 
with  someone  other  than  the  person  charged.     That  does  not 
seem  to  be  the  right  construction  of  the  section  at  all  however. 
The  section  enacts  that  any  male  person  who  procures  the  com- 
mission by  any  male  person  of  any  act  of  gross  indecency  with 
another  male  person,  shall  be  guilty  of  a  misdemeanour.     Why 
should  not  the  man  charged  with  the  offence  himself  be  that 
other  male  person  ?     The  language  of  the  section  is  equivalent  to 
Baying,  ''  with  the  party  charged,  or  some  other  person.*'     There 
is  no  substance  in  either  of  the  points  raised  by  the  case,  and  the 
conviction  must  therefore  stand. 
Mathiew,  Williams,  Wkioht,  and  Beucb,  JJ.,  concurred. 

CorwicHon  affirmed. 


VOL.  xvin. 
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CEOWN  OASES  EESBRVED. 

Saturday,  Nov.  23,  1895. 

(Before  Lord  Russbll,  C.J.,  Mathkw,  Williams,  Wbiqht,  and 

Bruce,  JJ.) 

Reg.  V,  Gaunt,  (a) 

Common  assault — Jurisdiction  of  justices  to  commit  for  trial — 
Proceedings  not  authorised  by  party  aggrieved — Jurisdiction  of 
grand  jury  to  find  true  bill — 24  ^  25  Vict,  c,  100,  s,  46. 

An  indictment  for  a  common  assault   may   be  preferred   by  a 

ferson  other  than  the  person  aggrieved  or  someone  on  his 
ehalf 

Where  proceedings  had  been  instituted  before  justices  in  respect 
of  a  common  assault  without  the  authority  of  the  person 
assaulted,  and  the  justices  committed  the  defendant  in  such 
proceedings  for  trial  under  24  ^  25  Vict.  c.  100,  s,  46,  and  a 
true  bill  wasfovmd  by  the  grand  jv>ry. 

Held,  thai  the  grand  ju/ry  had  a^ted  within  its  jurisdiction  in 
finding  a  true  bill,  and  that  the  defendant  had  been  rightly  put 
upon  his  trial  pursuant  to  suchfmding. 

CASE  stated  for   the  opinion  of  the  Court  by  the  Deputy- 
Chairman    of    the     Huntingdon      Quarter    Sessions    as 
follows : — 

At  the  General  Quarter  Sessions  of  the  Peace  in  and  for  the 
County  of  Huntingdon  held  at  Huntingdon  on  the  15th  day  of 
October,  1895,  Thomas  Gaunt  was  tried  and  convicted  upon  an 
indictment  of  which  the  following  is  a  copy : 

Ooanty  of  Hantingdon  (to  wit). — The  jnron  for  our  Lady  the  Qaeen,  upon  their 
oath,  present  that  Thomas  Gktunt,  on  the  sixteenth  day  of  Aagost^  in  the  year  oC 
oar  Lord  one  thousand  eight  hundred  and  ninety-five,  in  and  upon  one  Yietor 
Orantley  did  make  an  assault,  and  him,  the  said  Victor  Grantiey,  did  then  beatg 
wound,  and  ill-treat,  and  other  wrongs  to  the  said  Victor  Grantl^  then  did  to  tlia 
great  damage  of  the  said  Victor  Grantiey,  against  the  peaoe  of  our  Soyereign  Lady 
the  Queen,  her  Grown  and  dignity. 

On  the  prisoner  being  asked  to  plead  he  declined  to  do  so  on 
the  advice  of  his  counsel,  who  moved  to  quash  the  indictment, 
and  contended  that  the  Court  had  no  jurisdiction  to  try  the  indict- 
ment upon  the  ground  that  the  proceedings  before  the  justices 
in  petty  sessions  had  not  been  taken  by  or  on  behalf  of  Victor 
Grantiey,  or  by  his  authority^  and  that  an  indictment  for  a  common 
assault  could  only  be  preferred  by  the  person  aggrieved,  or  by 
some  one  on  his  behalf. 

(a)  Reported  by  R.  GuMMnfOBAM  Glin,  Esq.»  Barrister-at-Law. 


CBIMINAL  LAW  CASES.  211 

It  appeared  that  on  the  19th  day  of  August  the  prosecutor^  Rm. 

from  information  that  an  assault  had  been  committed  upon  Victor  ^  ^^ 

Grantley,  caused  Victor  Grantley  to  be  medically  examined.    The  

following  is  a  copy  of  the  medical  certificate :  1896. 

I  hereby  certify  that  I  hare  this  day,  in  company  with  Sergeant  Ghriffln,  examined      Atmmii  ~ 
an  idiot  yonth  at  the  residence  of  Mr.  Thomas  Gannt.  I  find  the  yonth  well  nourished,       Ju$He$9' 
dean  and  free  from  bmises  or  esooriations  on  the  limbs  and  trunk.    He  has,  howerer,  funtih'rttoii 
a  eonple  ol  black  eyes,  the  brnisee  evidently  baring  been  inflicted  three  or  four  days  pnmmiffal  fof 
^0,  and  which  he  accounts  for  by  a  fall  out  of  his  carriage.    This  story  is  quite  con-    trial    Pro^ 
sistent  wi^  the  appearance  and  situation  of  the  bruises. — D.  MoRiTomB,  M.B.—     ..^^z.^.  i^ 
Ang.  19. 1895.  ^^TSJ 

On  the  21st  day  of  August^  1895,  the  following  information    ^^-JJJIJJii— 
was  laid  by  James  Griffin,  a  police-sergeant  of  the  county   of     pown<i^ 

Huntiufifdon  :  grand  jwry  — 

241-25  Fiet. 
Borough  of  Huntingdon  (to  wit). — ^The  information  of  James  Griffin  of  Hunting-    ^^  ^00  s.  46. 
don,  in  l^e  county  of  Huntingdon,  seigeant  of  police,  by  and  on  behalf  of  Victor  >   *      * 

Orantley,  taken  this  2l8t  day  of  August,  1895,  before  the  undersigned,  one  of  Her 
Majest]p8  justices  of  the  peace,  acting  at  Huntingdon,  in  and  for  the  said  borough, 
who  aaith  that  one  Thomas  Ghtunt,  of  the  parish  ol  Saint  Mary,  in  the  said  borough, 
on  the  16th  day  of  August  instant,  at  the  parish  aforesaid,  did  unlawfully  assault  and 
beat  one  Victor  Grantley,  of  the  said  parish,  contrary  to  the  statute  in  such  case 
made  and  provided. — Taken  before  me  (Signed)  Gbohgb  TBAOKEiLT.  —  (Signed) 
Jims  GuvFiA. 


Upon  this  information  a  summons  was  issued  under  24  &  25 
Vict.  c.  100^  s.  42^  and  duly  served  on  the  defendant. 

At  the  hearing  of  the  information  on  the  29th  day  of  August 
the  defendant  appeared,  and^  after  hearing  the  evidence  both  on 
the  part  of  ihe  informant  and  of  the  defendant,  the  said  Victor 
Grantley  being  called  on  behalf  of  the  defendant,  the  justices 
committed  the  defendant  for  trial  under  the  46th  section  of  24  & 
25  Vict.  c.  100^  on  the  ground  that  the  assault  was  a  fit  subject 
for  a  prosecution  by  indictment. 

On  behalf  of  the  defendant  it  was  contended  that,  as  Victor 
Grantley  was  over  the  age  of  fourteen  years,  which  was  proved, 
and  had  not  authorised  the  said  James  Griffin  to  institute  pro- 
ceedings before  the  justices  on  his  behalf^  that  the  justices  had 
no  jurisdiction  whatever  either  to  convict  or  to  send  for  trial,  and 
that  the  bill  of  indictment  found  by  the  grand  jury  ought  to  be 
quashed,  and  counsel  quoted  the  case  of  Nicholson  v.  Booth  (57 
L.  J.  43,  M.C.). 

It  appeared  at  petty  sessions^  and  also  during  the  trial  that, 
Victor  Grantley  was  not  an  idiot  or  a  person  of  defective  mind, 
but  was  paralysed  in  the  lower  part  of  his  body,  and  was  also 
subject  to  epileptic  fits ;  but  he  was  called  and  examined  as  a 
witness  on  behalf  of  the  defendant.  I  declined  to  quash  the 
iudictment,  being  of  opinion  that^  as  the  indictment  had  been 
found  by  the  grand  jury,  it  was  the  duty  of  the  Court  to  proceed 
with  the  trial.  A  plea  of  not  guilty  was  entered,  and  the  defen- 
dant was  convicted. 

I  desire  the  opinion  of  the  Court  as  to  whether  the  objection 
taken  by  the  defendant's  counsel  was  valid ;  if  so,  the  conviction 
is  to  be  set  aside^  otherwise  to  stand. 

p  2 
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Rbo.  By  sect.  42  of  24  &  25  Vict.  o.  100^  it  is  enacted  that^ 

Oaitnt  Where  any  person  shall  onlawfolly  assault  or  beat  any  other  person,  two  josticas  of 

'        the  peace,  upon  complaint  by  or  on  behalf  of  the  party  aggrieTod,  may  hear  and 

1895  determine  such  offence. 

Sect.  46  enacts : 

Astault — 

Juftiees*  Provided,  that  in  case  the  justices  shall  find  the  assault  or  battery  complained  of 

jurisdiction  —  ^  ^^^  ^'^^  accompanied  by  any  attempt  to  commit  felony,  or  shall  be  of  opinion 
Oommittalfor  ^^'^  ^^®  same  is  for  any  other  ciroumstance  a  fit  aubject  for  a  prosecution  by  indict- 

^Y%dl Pro-    QioD^  ^^®7  shall  abstain  from  any  adjudication  thereupon,  and  shall  deal  with  the 

cMdAngs  by    ^^'^^  ^  ^  respects  in  the  same  manner  as  if  they  had  no  authority  finally  to  hear  and 

other  than     determine  the  same. 

ciggrisvedr—       J'  ^'  Cooper,  On  behalf  of  the  defendant^  submitted  that  it 

Powers  of    was  only  upon  the  information  of  the  party  aggrieved,  or  some- 

^2^Jkv-  7  ^^®  acting  on  his  behalf,  that  the  magistrates  conld  act  under 

c.  100,9. 46.  ^^  ^  ^^  vict.  c.  100,  s.  46,  and  that  no  sach  information  having 
been  laid  in  the  present  case,  the  magistrates  were  wrong  in 
committing  for  trial.  That  the  committal  for  trial  was  therefore 
bad,  and  all  subsequent  proceedings  were  also  bad,  being  founded 
upon  the  committal  by  the  magistrates. 

No  one  appeared  in  support  of  the  conviction. 
Lord  Russell,  C.J. — This  is  an  application  to  quash  an  indict- 
ment which  has  been  regularly  found  by  the  grand  jury  attending 
the  Quarter  Sessions  of  Huntingdonshire.  As  far  as  I  have 
been  able  to  follow  the  argument  it  is  of  this  nature :  It  is  said 
that  this  is  a  case  in  which  a  charge  of  assault  is  preferred ;  and 
that  therefore  the  charge  must  be  preferred  by  or  on  behalf  of 
the  person  aggrieved  under  24  &  25  Vict.  c.  100,  s.  42 ;  that  the 
charge  in  this  case  was  not  in  fact  preferred  by  or  on  behalf  of 
the  party  aggrieved,  and  therefore  the  magistrates  were  wrong 
in  sending  the  defendant  for  trial.  Now,  even  if  that  were  so, 
a  true  bill  of  indictment  has  been  found  by  the  grand  jary 
upon  evidence  which  was  satisfactory  to  them ;  and  the  offence 
not  being  an  offence  within  the  Vexatious  Indictments  Act,  what 
took  place  before  the  magistrates  may  be  left  entirely  out  of  the 
question.  The  case  which  was  cited  before  the  quarter  sessions 
is  no  authority  upon  the  present  case ;  and  on  the  short  grounds 
I  have  stated  it  seems  to  me  the  conviction  must  stand. 
Mathbw,  Willlucs,  Weight,  and  Bbuoe,  J  J.,  concurred. 

Conviction  affirmed. 

Solicitors  for  the  defendant,  Hunnyhun  and  Son,  of  Hunting- 
don. 
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QUBBN^S  BENCH  DIVISION. 

Scdv/rday,  Jan.  18,  1896. 

(Before  Lord  Rusbbll,  C.J.,  Weight  and  Kennedy, 

Re  Galwby.  (a) 

Extradition — Fugitive  criminal — British  subject — Jurisdiction  of 
British  Oovemment  to  surrender  British  subject  to  Belgium — 
Treaty  between  Great  Britain  and  Belgium — Extradition  Act, 
1870  (33  ^  34  Vict,  c.  52),  s.  6. 

By  an  extradition  treaty  made  between  the  British  and  Belgian 
Governments — to  which  the  Extradition  Acts  were  applied  by 
Order  in  Council — it  wa^  provided  that :  *^  In  no  case,  nor  on 
any  consideration  whatever,  shall  the  High  Contra^cting  Parties 
be  bound  to  surrender  their  own  subjects,^* 

Held,  that,  under  this  treaty,  while  the  executive  Government  of 
this  country  are  not  bou/nd  to  surrender  a  fugitive  criminal  who 
is  a  British  subject,  they  have  a  discretion  to  surrender  and 
may  surrender  such  person,  although  a  British  subject,  upon  a 
pnm&  facie  ca^e  being  made  out  and  the  requirements  of  the 
Extradition  Acts  being  duly  complied  with. 

RULE  calling  on  the  Governor  of  Her  Majesty's  prison  at 
HoUoway  to  show  cause  why  a  writ  of  habeas  corpus  should 
not  issue  directed  to  him  commanding  him  to  have  the  body  of 
Frederick  Gtklwey  before  the  Court. 

Notice  of  the  rule  was  directed  to  be  given  to  the  governor  of 
the  prison,  the  ambassador  for  the  kingdom  of  Belgium,  the 
Home  Secretary,  and  the  committing  magistrate. 

Galwey  was  on  the  11th  day  of  December,  1895,  brought  up 
at  Bow-street,  and  on  the  Ist  day  of  January,  1896,  was  com- 
mitted by  Mr.  Yaughan,  police  magistrate,  for  extradition  to  the 
kingdom  of  Belgium  on  a  charge  of  fraudulently  receiving  valu- 
able securities  well  knowing  them  to  be  stolen  within  the  juris- 
diction of  the  kingdom  of  Belgium. 

The  rule  was  obtained  on  the  sole  ground  that  Galwey  is  a 
British  subject,  and  as  such  is  not  liable  to  the  Extradition  Act, 
1870,  and  the  treaty  and  declaration  purporting  to  be  made 
pursuant  thereto. 

In  1812  the  father  of  the  prisoner  was  born  in  Ireland,  and  in 
1838  went  to  Bruges  in  the  kingdom  of  Belgium,  and  remained 
and  was  married  there  in  1845,  and  be  was  then  a  British  subject, 
and  declared  himself  to  be  such.     In  1846  the  prisoner  was  born 

(a)  Reported  by  W.  W.  Osb,  Esq.,  Barriater-at-Law. 
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Re  Galwxt.  at   Bruges,   and  resided   there   until    1870,  when   he   came   to 
^^       England,  and,  except  during  part  of  the  year  1 888  when  he  was 

'        in  Brussels,  he  has  resided  in  England  ever  since. 

Ewtradition—      The  learned  magistrate  held  that  a  primd  fade  case  had  been 

Fuffit%vB     made  out  against  the  prisoner,  and  that  he  was  not  a  British 

Briiiihnibjeet  Subject,  and  he  made  the  committal  order  for  extradition. 

-^urrendsr       For   the   purposes   of    this    argument  it   was   assumed    and 

^^J^jjli^   admitted  that  Galwey  is  a  British  subject,  domiciled  in  Belgium, 

—33  ^  84    ^^^  ^^^  ^^  ^^^^  been  domiciled  in  Belgium  practically  all  his 

Vict.  c.  52,    Hfe. 

The  Extradition  Act,  1870  (33  &  34  Vict.  o.  52)  provides : 

Sect.  6.  Where  tihis  Act  applies  in  the  case  of  any  foreign  state,  every  fugitive 
criminal  of  that  state  who  is  in  or  suspected  of  being  in  any  part  of  Her  Majeety*B 
dominions,  or  that  part  which  is  specified  in  the  order  applying  this  Act  (as  the  case 
may  be),  shall  be  Uable  to  be  apprehended  and  surrendei^  in  manner  provided  by 
this  Act,  whether  the  crime  in  respect  of  which  the  surrender  is  sought  was  com- 
mitted before  or  after  the  date  of  the  order,  and  whether  there  is  or  is  not  any 
concurrent  Jurisdiction  in  any  Court  of  Her  Majesty's  dominions  over  that  crime. 

The  Treaty  between  Her  Majesty  and  the  King  of  the  Belgians 
for  the  Mutual  Surrender  of  Fugitive  Criminals  (signed  at 
Brussels,  the  20th  day  of  May,  1876),  provides  : 

Art.  1.  It  is  agreed  that  Her  Britannic  Majesty  and  His  Majesty  the  King  of  the 
Belgians  shall,  on  requisition  made  in  their  names  by  their  respective  diplomatic 
agents,  deliver  up  to  each  other  reciprocaUy  any  persons  [except  as  regards  Great 
Britain,  native  bom  and  naturalised  subjects  of  Her  Britannic  Majesty,  and,  except 
as  regiurds  Belgium,  those  who  are  by  birth  or  who  may  have  become  citizens  of 
Belgium],  who  being  accused  or  convicted  as  principals' or  accessories,  of  any  of  tiie 
crimes  hereinafter  specified,  committed  within  the  territories  of  the  requiring  party, 
shall  be  found  within  the  territories  of  the  other  party. 

By  a  declaration  between  the  British  and  Belgian  Gbvem- 
ments  for  amending  art.  1  of  the  Extradition  Treaty  of  the  20th 
day  of  May,  1876  (signed  at  London  the  21st  day  of  April,  1887, 
aud  Extradition  Acts  applied  by  Order  in  Council  from  the  SOth 
day  of  May,  1887),  it  is  provided : — 

Art  1. — The  words  **  Except  as  regards  Great  Britain,  native  bom  or  naturalised 
subjects  of  Her  Britannic  Majesty,  and,  except  as  regards  Belgium,  those  who  are  by 
birth,  or  who  may  have  become  citizens  of  Belgium,"  which  occur  in  ark  1  of  the 
Extradition  Treaty  of  the  20th  day  of  May,  1876,  are  suppressed. 

Art.  2. — The  following  paragraph  is  added  to  art.  1  of  the  said  treaty :  "  In  no 
case,  nor  on  any  consideration  whatever,  shall  the  High  Contracting  Pardee  be  bound 
to  surrender  their  own  subjects,  whether  by  birth  or  naturalisation." 

Sir  Richard  Webster,  A.-G.  (Sir  Robert  Finlay,  S.-G.,  and 
Sutton,  with  him)  showed  cause  against  the  rule. — ^The  only 
ground  on  which  this  rule  was  granted  was  that  on  the  terms  of 
the  treaty  there  is  no  power  to  deliver  up  a  British  subject,  and 
for  the  purposes  of  this  argument  Galwey  must  be  taken  to  be  a 
British  subject,  for,  although  the  magistrate  held  that  he  was 
not  a  British  subject,  on  the  materials  before  the  Court  it  could  not 
be  contended  that  he  was  not,  and  there  was  o, primd  fade  case  that 
he  was.  Upon  the  terms  of  the  treaty  it  was  abundantly  clear  that 
he  could  be  given  up  although  he  was  a  British  subject.  First 
came  the  Treaty  of  1876,  and  under  another  treaty,  which  had 
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practically  the  same  exclading  words,  Gockbam,  C.J.  in  the  year  ^  Galwit. 
1877,  in  Reg.  v.  Wilson  (3  Q.  B.  Div.  42)  expressed  his  regret  that        ^^ 
British  subjects  could  not  be  handed  over.     It  was  argued  in         — .' 
that  case  that  the  language  of  the  Act  ought  not  to  be  construed  EsriradUion-^ 
as  imperative,  but  as  discretionary,  but  it  was  pointed  out  by    Jv^^ 
Goekbum,  C.J.  that  the  treaty  did  not  give  a  discretion,  for  it  Britii$h$ui9§at 
said  that  no  British  subject  should  be  delivered  up.     The  treaty  — fiurrwMicr 
under  which  that  case  was  decided  was  the  treaty  between  Her   (^^SJSJIw 
Majesty  and  the  Swiss  Confederation  made  in  March,  1874,  and     .33  ^  34 
ooutained  words  similar  to  those  in  the  Treaty  of  1876,  which  the    Vict,  c.  S8, 
Court  was  now  considering ;  and  it  was  probably  in  view  of  the         '-  ^- 
objection  taken  in  that  case  that  the  words  in  the  Treaty  of  1876 
were  suppressed  and   the   words  in   the   Declaration   of  1887 
substituted,  and  Field,  J.  at  the  end  of  his  judgment  in  that  case 
said — speaking  of  the  treaty  then  in  question — "  It  is  not  that 
one  country  shall  not  be  bound  to  deliver  up,  but  that  no  subject 
shall  be  delivered  up  to  the  other  country.^'     So  that  Field,  J. 
there  uses  the  words  which  are  subsequently  embodied  in  the 
present  treaty.     The  Secretary  of  State  always  had  a  discretion 
in  the  matter  whatever  the  circumstances  were,  and  that  discre- 
tion he  still  retained,  and  it  was  reasonable  to  expect  that  in  any 
treaty  there  was  still  that   discretion  left,  and  accordingly  the 
words  used  were  that  in  no  case  should  the  parties  be  bound  to 
surrender  their  own  subjects.    These  words  gave  a  discretion  and 
could  not  be  construed  as  importing  prohibition ;  and  as  it  was  in 
the  interests  of  international  justice  that  criminals  should  not 
be  retained  unless  for  good  cause,  it  was  also  in  such  interests 
that  this  discretion  should  still  exist.      The  Court  in  Beg.  v. 
Wilaon  {ubi  sup,)  expressed  with  regret  the  view  that  they  could 
not  order  the  criminal  to  be  handed  over,  and  there  was  now  a 
treaty  between  the  two  countries,  which  enabled  justice  to  be 
done,  and  when  there  was  clear  proof  of  the  crime  the  Court 
could  hand  over  the  British  subject,  although  it  was  not  bound 
to  do  so  if  for  good  reasons  the   Secretary  of  State  thought  fit 
not  to  hand  him  over. 

F.  M.  Abraha/ms  for  the  Belgian  Government  informed  the 
Court  that  that  Oovemment  was  anxious  for  the  extradition  to 
be  proceeded  with. 

Bower  in  support  of  the  rule. — It  was  not  necessary  to  contend 
that  the  British  Government  was  prohibited  from  handing  over ; 
but  when  once  it  was  shown  that  the  accused  was  a  British  sub- 
ject it  was  for  the  Crown  to  contend  and  to  prove  that  they  were 
compelled  to  hand  him  over.  The  Crown  had  to  establish  that. 
[Lord  Russell,  C.J. — The  treaty  does  not  prohibit  or  render  unlaw- 
ftd  the  handing  over ;  all  it  says  is  that  the  Executive  Government 
shall  not  be  bound  to  hand  over.  If  that  is  so,  is  it  not  a  matter  for 
the  exercise  of  the  political  discretion  of  the  executive  and  not 
for  the  judicial  7]  That  was  so,  but  the  prisoner  was  still  entitled 
to  the  rule,  as  he  was  not  in  prison  in  the  exercise  of  a  dis- 
cretion of  a  political  officer  of  the  Government.     There  had  been 


216  CBIMINAIi  LAW   CASES. 

0  ALwsT.  no   sncli   discretion   exercised ;    there    was  a  hearing  hj  the 
1896        magistrate,  and  a  remitting  of  the  accused  to  prison  on  the 

.'        theory  that  he  was  a  person  liable  to  be  surrendered  under  sect.  6 

Smtraditionr-  of  the  Extradition  Act,  1870.    As  between  the  two  contracting 
FugxHve     countries  there  was  no  treaty  obligation  on  Great  Britain  to  hand 
British  tuljeet  ^^m  ovor  to  Belgium ;  and  as  between  the  Government  of  this 
—Surrender  country  and  the  accused  there  was  no  right  to  hand  him  over. 
to  Belgian    AUecriance  implied  protection :  the  accused  owed  Her  Majesty 
—38  4-  34    allegiance ;  she  owes  him  protection  and  she  could  not  hand  him 
Vict.  c.  52,    over  unless  absolutely  bound  to  do  so  by  treaty.     The  case  was  as 
«•  ^-        if,  qud  British  subject,  there  were  no  treaty  whatever.     AH  a 
subject  could  say  would  be  that  Her  Majesty  was  not  bound  to 
hand  him  over ;    and  it  could  never  be  said  in  the  case  of  a 
subject  that  she  had  prohibited  herself  from  handing  him  over.    If 
there  had  been  communications  between  the  proper  representa- 
tives of  the  two  Governments,  and  as  the  result  Her  Majesty  had 
agreed  to  hand  him  over,  there  might  be  nothing  to  say ;  but 
that  was  not  the  case.      Here  the  man  was  in  prison,  and  could 
only  be  lawfully  in  prison  on  the  theory  that  he  was  lawfully 
liable  to  be  surrendered  under  sect.  6  of  the  Act  of  1870.     The 
treaty  showed  that  the  Government  was  not  bound  to  surrender 
the  accused,  but  he  was  in  prison  on  the  theory  that  he  was 
bound  to  be  surrendered. 

Lord  Russell,  G.J. — In  my  judgment  the  rule  in  this  case 
must    be   discharged.      For   the   purpose    of   considering    the 
question  before  us  we  assume — for  it  has  not  been  questioned — 
that  the  offence  in  respect  of  which  the  prisoner  is  detained 
under  an  order  of  committal  is  one  within  the  treaty  and  the 
statute.     We  must  also  assume  that  he  is  a  British  subject,  and 
in  my  judgment  we  must  further  assume  that  the  demand  for 
extradition   by   the   Belgian   Government    is   assented   to   and 
supported  by  the  executive  Government  of  this  country.     The 
question  turns  upon  the  construction  of  the  Extradition  Act^ 
1870,  into  which  and  in  connection  with  which  is  to  be  read  the 
terms  of  the  treaty.     Now  the  treaty,  originally  made  in  1872, 
was   modified   in    1876,  and   as  modified  in  1876  it  contained^ 
as   it   originally   stood,    this    stipulation,   that    Her    Britannic 
Majesty  and  the  King  of  the  Belgians  shall,  on  requisition  made 
in  their   names  by  the  respective  agents  of  the  other  power, 
deliver  to    each    other  respectively  any  persons— then   follow 
these  words  for  which  I  cite  the  passage — "  Except  as  regards 
Great    Britain    native-born   and    naturalised    subjects   of    Her 
Britannic   Majesty.''     As   the   treaty   then   was,  assuming  the 
case  of  Reg,  v.  Wilson  {libi  sup,)  to  have  been  properly  decided^ 
assuming  the  treaty  to  have  stood  in  that  position,  the  Extra- 
dition Act  would  not  have   authorised   the   extradition  of  the 
criminal,  because  from  extradition  were   excepted  native-bom 
and   naturalised  subjects  of  Great  Britain.     That  the  case  of 
Beg.  V.  Wilson  {ubi  sup.)  decides,  and  I  think  rightly  decides. 
I  do  not  stop  to  consider  whether,  even  if  the  treaty  did  not 
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applj,  there  might  not  have  been  some  other  steps  taken  with  Re  Galwbt 
the  view  to  extradition.     Beg.  v.  Wilson  {ubi  sup.)  decides^  and        ^^ 

rightly  decides^  that  extradition  conld  not  be  made  under  the        ' 

treaty  and  the  Extradition  Act  which  applied  to  the  treaty.  Extradition-^ 
That  being  the  original  form  of  the  treaty,  it  was  subsequently    ^^,^*^^ 
altered,  and  it  is  quite  probable  that  it  was  altered  because  oi  sntisksuJjject 
the  case  of  Beg.  v.  Wilson  (ufei  sup.),  or  of  other  cases  in  the  ^Surrender 
same  sense,  for  in  that  case  Cockbarn,  O.J.  expresses  regret   J**  ^*^^2^ 
that  this  country  should  not  be  enabled,  under  the  extradition     .33  ^  34 
law  then  existing,  to  deliver  in  proper  cases  even  British  subjects    Vict,  c  52. 
who  have  offended  against  the  laws  of  another  country,  as  to         '•  ^* 
which    offences    against    the    laws    of    another  country,   even 
although  they  might  be  crimes,  and  probably  would  be  crimes 
common  to  both  countries,  yet   they  could  not  be  adequately 
dealt  witb  or  punished  under  the  criminal  law  in  this  country. 
Accordingly   in    1887,   the   treaty   is   designedly   altered;    the 
excepted    words,   which  excluded   native-bom  and   naturalised 
Bubjects  of  Great  Britain  altogether  from  extradition  under  the 
statute  and  the  then  existing  treaty,  are  excluded  and  these 
words  are  substituted,  "  In  no  case  nor  on  any  consideration 
whatever  shall    the    High    Contracting    Parties   be   bound    to 
Borrender  their  own  subjects,  whether  by  birth  or  naturalisation.^' 
What  does  that  mean  ?     It  means  surely  that  while  they  are  not 
bound  they  may  under  the  treaty,   and   any  legal   enactment 
which  relates  to  the  treatv,  make  such  extradition.     Then  we 
tarn  to  the  statute  in  connection  with  which  the  treaty  has  to  bo 
construed.     Sect.   6  provides :    [His  Lordship  read  the  section 
and  proceeded:]     The  Act  applies  in  the  case  of  this  foreign 
State,  Belgium,  but  it  was  contended  on  behalf  of  the  prisoner 
that  in  the  present  case  the  prisoner  is  not  so  liable  to  be  appre- 
hended and  surrendered.     It  seems  to  me  he  clearly  was.     Let 
OS  conceive  the  case  of  an  application  being  made  to  a  Secretary 
of  State — and  no  particular  Secretary  of  State  is  referred  to  in 
the  Act — and  that  in  that  application  in  any  given  case  the  facts 
of  which  might  be  notorious,  such  as  (amongst  others)  that  the 
person  against  whom  the  application  was   made  is   a   British 
subject,  and  that  the  circumstances  under  which  he  was  charged 
with  having   committed   a   crime  were   such   that  in  the  clear 
opinion  of  the  Secretary  of  State,  the  officer  of  the  Government, 
he  ought  not  to   assent  to  his   extradition   and   ought   not   to 
exercise  the  power  which  the  treaty  and  the  Act  conjointly  give, 
then  it  clearly  would  be  within  his  competence  to  say,  ''  1  shall 
not  assist  the  extradition  of  this  particular  alleged  criminal.^' 
In  this  case,  however,   what  the  secretary  did  was  to  sign  a 
warrant  in  conformity  with  the  terms  of  the  first  form  of  the 
second  schedule  to  the  Act.     This  warrant  was  addressed  to  the 
chief  magistrate  of  the  metropolitan  police-court,  and  it  recited 
the  treaty  arrangement  and  the  Order  in  Council  applying  the 
Act ;  it  also  stated  that  a  requisition  had  been  made  to  one  of 
the  principal  Secretaries  of  State  by  diplomatic  representatives 
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120  Galwbt.  for  the  sarrender  of  a  particular  person ;  then  it  proceeded : 
^^  ^'NoWy  I  hereby  by  this  my  order  under  my  hand  and  seal^ 
'        signify  to   yon  '^ — ^tbat  is   the  chief  magistrate  —  "  that  such 

SMradifum^  requisition  has  been  made  and  require  you  to  issue  your  warrant 
^^^^L    ^^^  ^^®  apprehension  of  such  fugitive,  provided  that  the  oon- 

3^M/t«i^>0{  ditions  of  the  Extradition  Act,  1870,  relating  to  the  issue  of 

^Surr&nder  such  warrant,  are  in  your  judgment  complied  with/'    It  seems 
to  Belgian    f^  ^^  ^f^^f^  ^^^^  {^  ^^  clear  and  distinct  an  assent  on  the  part  of 
—88  i-  84    ^^^  representatives  of  the  executive  Government  to  the  demand 
Vict,  c.  52,    for  extradition  as  can  possibly  be,  and  I  decline  entirely  to  give 
8.  6.1        any  effect  to  the  argument  which  may  be  stated  compendionaly 
thas :  It  is  not  denied  that  there  might  be  such  a  requisition 
made  by  the  diplomatic  representatives  of  the  demanding  power 
to   the  executive  Government  here,  but  the  suggestion  is  that 
that  must  be  shown  to  have  been  a  formal  demand,  and  that 
the  assent  must  have  been  given  by  the  Secretary  of  State  in 
some  other  way  than  by  his  signing  the  form  of  order  which  I 
have  cited  to  the  stipendiary  magistrate.     I  do  not  for  a  moment 
mean  to  convey  that  the  Secretary  of  State,  having  given  that 
order  to  the  chief  magistrate  of  the  metropolitan  poHce-courts, 
may  not,  when  at  a  later  stage  he  becomes  more  fully  aware  of 
the  facts  than  he  was  before,  withdraw  that  assent,  even  at  a 
later    stage,    and    say  that   this  is  not   a    case   in  which    the 
executive  Government   of  this  country   think   that  extradition 
ought  to  be  granted.     I  am  far  from  saying  that  even  at  this 
moment,  or  at  a  later  moment,  before  the  accused  is  handed 
over  to  the  foreign  Government,  if  there  be  grounds  for  urging 
it,  it  is  not  perfectly  open  to  those  representing  the  person  now 
in  custody  to  make  representations  to  the  Crown  if  reasons  exist 
why  extradition  should  not  be  made.     But  all  these  considera- 
tions are  matters  of  a  political  complexion,  and   they  are  not 
matters  which  enter  into  the  duty  of  the  judiciary  to  determine. 
The  man  having  been  taken  into  custody,  is  brought  before  the 
metropolitan  police  magistrate,  and  an  order  of  committal  made, 
and,  after  such  order  of  committal,   we  would   be  entitled  to 
review  the  decision  of  the  magistrate,  not  in  the  sense  of  enter- 
taining an  appeal  from  his  decision,  bat  in  the  sense  of  deter- 
mining whether  there  was  sufficient  evidence  of  the  offence  and 
of  the  other  necessary  conditions  for  the  application  of  the  Act 
to  give  the  iDagistrate  jurisdiction  to  make  the  order  of  com* 
mittal.     It  seems  to  me  that  the  only  ground  on  which   this 
haheaa    corpus    can    be    successfully    maintained    is    that    the 
committal  order  was  made  without  jurisdiction,  and  was  illegal. 
I  see   no  ground  or  pretence  whatever  for   making  any  such 
contention,  and  I  think  this  application  is  not  in  any  sense  well 
founded.     Lastly,  upon  this  argument  before  us  the  executive 
Government  of  the   country  appear  in  the  only  way  in  which 
they  can  be  represented  in  our  courts,  by  the  recognised  law 
officers  of  the  Government  of  the  day.     They  are  here  expressing* 
the  wish  of  the  executive  Government  that  this  extradition  shall 
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take    place^  and  it  seems  to  me  it  is  impossible  for  ns  to  go  R^  Qalwbt. 
beyond  that  and  to  entertain  any  considerations  whicli  may  or        .TIT 

may    not  —  if  they  exist  —  be  properly  addressed  in  another        1 

quarter.     I   would  observe   that  it   is   qnite   obvious^   without  EmtradMion^ 
pointing  it  out  in  detail^  that  the  whole  tenor  of  the  argument     JJ^JJ^^T 
for  the  accused  is  in  contravention  of  the  argument^  and  of  the  BritUh subject 
judgement  in  the  case  of  Reg,  v.  Wilson  {uM  sup.),  and  Fields  J.  ^Surrender 
in  one  passage  in  his  judgment  in  that  case  contemplates  this   J^  Belffian 
very  case.     He  pointed  out  that  in  that  particular  case,  as  the     .!!^j.  34 
treaty  with  Switzerland  then  stood,  extradition  of  British  subjects     ViH.  c.  52^ 
was  excluded,  and  he  also  pointed  out  how  different  would  the        '•  ^• 
result  of  the  decision  of  the  Court  have  been  if  it  had  not  been  an 
exclusion,  but  had  been  a  case  in  which  an  option  was  left  to  the 
Government.      He  says :  '^  Is  there  not  in  this  very  treaty  an 
exception  ?     It  is  not  that  one  country  shall  not  be  bound  to 
deliver  up,  but  that  no  subject  shall  be  delivered  up  to  the  other 
country.'^     On  these  grounds  I  think  that  this  application  must 
entirely  fail,  nnd  that  this  rule  must  be  discharged. 

Wright  and  Ksnnbbt,  JJ.  concurred. 

Rule  discharged. 

Solicitor  for  the  applicant,  Joseph  Davis, 

Solicitor  for  the  Crown,  The  Solicitor  to  the  Treasury. 

Solicitors   for  the  Belgian   Government,  Michasl  Abrahams, 
Sons,  and  Oo, 


QUEEN'S  BENCH  DIVISION. 

Monday,  Feb.  S,  1896. 

(Before  Lawranck  and  Collins,  JJ.) 

H1DS8  V.  LiTTLEJOHN  (Medical  Officer  of  Health  for  Sheffield) .  (a) 

Local  government — "  Slaughter-house '' — "  So  continued  to  be 
used'* — Towns  Improvement  Glauses  Act,  1847  (10  ^  11  Vict, 
c.  34),  s.  126,  and  Local  Government  Act,  1858  (21  <!•  22  Vict. 
c.  98). 

"  Slaughter-house "  as  used  in  the  Towns  Improvement  Clauses 
Act,  1847,  and  the  Local  Government  Act,  1858,  includes  not 
merely  the  premises  where  the  actual  slaughtering  of  cattle  takes 
place,  but  also  the  premises  used  for  processes  connected  with  or 

(a)  Reported  by  J.  A.  Strasan,  Ksq.,  Barrister-at-Law. 
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Hides 

V. 
LlTTLBJOHN. 

1896. 
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incident  to  the  slaughtering ;  and  premises  in  use  for  these 
processes,  even  though  no  actual  slaughtering  of  cattle  takes 
plaice  within  them,  are  used  as  slaughter-houses  within  sect.  126 
of  the  Towns  Improvement  Clauses  Act,  1847. 

A.  was  owner  of  certain  premises  in  Sheffield,  which  for  many 
years  previously  to  the  adoption  of  the  Local  Government  Act, 
1858,  hy  the  borough  had  been  used  for  the  slaughter  of  cattle. 
In  January,  1893,  he  ceased  to  slaughter  cattle  there,  hxU  used 
the  premises  for  "pining  ''  cattle  preparatory  to  slaughter.  In 
March,  1895,  he  again  began  to  slaughter  cattle  there.  On 
summons  for  using  as  a  slaughter-house  an  unlicensed  place,  the 
magistrate  held  that,  as  no  cattle  had  been  slaughtered  on  the 
premiseif  between  January,  189S,  and  March,  1895,  the  premises 
had  not  been  "  so  used/^  or  "  continued  to  be  used  as  such," 
within  sect.  126  of  the  Towns  Improvement  Clauses  Act,  1847, 
and  convicted  A.     On  appeal : 

Held,  that  the  conviction  was  wrong. 

/^ASE  stated  by  Sheffield  police  magistrate. 

On  the  28th  day  of  May,  1895,  the  appellant  Hides  was  charged 
at  the  instance  of  the  respondent  with  having  on  the  28th  day  of 
March,  1895,  used  "  as  a  slaughter-house  a  certain  place  .  .  . 
without  having  first  obtained  a  licence  for  the  erection  thereof, 
or  for  the  use  and  occupation  thereof,  from  the  council  of  the 
said  city,  such  place  not  being  in  use  and  occupation  as  a 
slaughter-house  at  the  time  of  the  adoption  by  the  council  of  the 
borough  of  Sheffield  of  the  Local  Government  Act,  1858.'* 

The  Local  Government  Act,  1858  (21  &  22  Vict.  c.  98),  which 
was  duly  adopted  by  the  borough  of  Sheffield  on  the  7th  day  of 
July,  1864,  incorporates  the  provisions  of  the  Towns  Improve- 
ment Clauses  Act,  1847  (10  &  11  Vict.  c.  34)  relating  to  slaughter- 
houses. 

Sect.  126  of  the  Towns  Improvement  Clauses  Act,  1847,  is  as 
follows  : 

No  place  shaU  be  used  or  occupied  as  a  slaughter-house  or  knacker's  yard  witfain 
the  said  limits  which  was  not  in  such  use  and  occupation  at  the  time  of  the  passing 
of  the  special  Act,  and  has  so  continued  oyer  since,  unless  and  until  a  licence  for  the 
erection  thereof,  or  for  the  use  and  occupation  thereof  as  a  slaughter-house  or 
knacker's  yard,  haye  been  obtained  from  the  commissioners ;  and  eyery  person  who, 
without  having  first  obtained  such  licence  as  aforesaid,  uses  as  a  slaughter-house  or 
knacker's  yard  any  place  within  the  said  limits  not  used  as  such  at  the  passing  of  the 
special  Act,  and  so  continued  to  be  used  oyer  since,  shall  for  each  offence  be  liable  to  a 
penalty  not  exceeding  flye  pounds,  and  a  like  penalty  for  eyery  day  after  the  conyie- 
tion  for  such  offence  upon  which  the  said  offence  is  continued. 

Sect.  127  provides  that  within  three  months  after  the  passing 
of  the  special  Act  every  place  used  as  a  slaughter-house  or 
knacker's  yard  shall  be  registered,  and  imposes  a  penalty  for  the 
use  of  an  unregistered  place  as  a  slaughter-house  or  knacker's 
yard. 

For  many  years  previously  to,  and  on  the  7th  day  of  July^ 
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1864,   the   place  in   question   was  sabdivided   into   three  sub-       Hidm 
tenancies  or  holdings,  and  between  them  had  been  and  was  then  ^' 

used  and  occupied  for  "  pining ''  (i.e.,  fasting)  cattle  for  slaughter,        ' 

and  for  actually  slaughtering  cattle  therein,  and  the  magistrate        1896. 
found  as  a  fact  that  the  place  was  in  use  and  occupation  as  a    mZ^i^ 
alaughter-house  within  the  meaning  of  sect.  126  of  the  Act  of     ^^oimm— ' 
1847  at  that  time,  and  that,  after  the  7th  day  of  July,  1864,  A«mtM«  uwd 
there  was  due  registration  of  the  place  under  sect.  127.  "  twih—Du- 

Prom  July,  1864,  to  the  end  of  January,  1898.  the  place  con-  optu^ght^^ 
tinned  to  be  used  as  a  slaughter-house.  ing—'*So 

Towards  the  end  of  1892  the  three  sub-tenants  of  the  premises  eowtinuedto 
were  served  with  notices  under  the  Public  Health  Act,  1875,  iQ^'^y^t 
requiring  them  to  do  certain  works  to  abate  a  nuisance  on  the  e.  34,  s.  126 
premises.      These  sub-tenants  did  not  comply  with  these  notices,  ^i  #  22  Viet 
but  quitted  and  delivered  up  possession  of  the  premises  to  their        ^'  ^^' 
immediate   landlord,  who  in  turn  surrendered  his  lease  to  the 
appellant,  the  landlord. 

From  January,  1898,  to  March,  1894,  the  appellant  used  the 
place  for  'Opining''  cattle  for  slaughter,  and  during  these 
thirteen  months  no  cattle  were  actually  killed  on  the  place ;  the 
appellant  having  slaughtered  the  ''  pined "  cattle  in  adjoining 
premises.  During  the  whole  of  this  period  the  buildings  were 
in  a  dilapidated  condition  and  unfit  for  the  actual  killing  of  cattle, 
though  sufficiently  suitable  for  '^  pining  "  them. 

Subsequently  to  March,  1894,  the  appellant  rebuilt  the  premises, 
but  upon  this  point  the  magistrate  found  that  notwithstanding 
the  rebuilding  the  '^  place  "  remained  the  same  within  the  mean- 
ing of  the  Act,  and  no  question  now  arose  as  to  this. 

Upon  this  evidence  the  magistrate  decided  that,  although  there 
had  been  a  continuous  use  of  the  place  for  '^  pining  ^'  cattle,  there 
had  not  been  during  the  thirteen  months  from  January,  1 893,  to 
March,  1894,  a  user  of  the  place  as  a  slaughter-house  within  the 
meaning  of  sect.  126  of  the  Towns  Improvement  Clauses  Act, 
1847 ;  he  being  of  opinion  that  the  actual  slaughtering  of  cattle 
JB  essential  to  the  user  of  a  place  as  a  slaughter-house.  He  there- 
fore convicted  the  appellant,  but  stated  this  case. 

The  question  for  the  opinion  of  the  Court  was,  whether  upon 
the  facts  stated  the  place  was  or  was  not  "  so  continued ''  or  "  so 
continued  to  be  used^'  as  a  slaughter-house  between  January, 
1893,  and  March,  1894,  within  the  meaning  of  sect.  126  of  the 
Towns  Improvement  Clauses  Act,  1847. 

/.  Brooke  Little  for  the  appellant. — The  magistrate  was 
wrong.  A  '^  slaughter-house  ^'  did  not  mean  merely  the  place 
where  cattle  were  actually  killed.  '^  Pining  '^  cattle  for  slaughter, 
which  meant  getting  the  animals  into  a  fit  condition  to  be  killed, 
was  just  as  much  a  part  of  the  slaughter  as  the  dressing  of  them 
for  sale  after  they  had  been  killed.  ^^  Slaughter-house  ^^  was 
defined  in  the  Public  Health  Act,  1848  (which  definition  was 
imported  into  the  Local  Government  Act,  1858)  thus.  ''The 
term  'slaughter-house'^  shall  mean  and  include  the  buildings 
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fliDBS       and    places    commonly    called     slaughter-houses     .     .     .     any 
LimLoHN    building  or  place  used  for  slaughtering  cattle     .     .     .     or  animals 

'   of  any  description   for  sale^^;    the  Public  Health  Act,  1875, 

1896.       defines  it  as  '^including''  these  places.     These  definitions  showed 
'"'t:        that   '' slaughter-house ''   must   mean   something  more  than   a 
jJ!iie$^'    slaughtering-house,  and  this  view  was  borne  out  by  sects.  128-131 
Premises  used  of  the  Towns  Improvement  Clauses  Act,  1847,  which  gave  power 
^  'fo!^"^^"  ^  commissioners  to  make  bye-laws  to  prevent  cruelty  in  slaughter- 
^lau^Uw-  l^ouses,  and  also  power  to  inspect  cattle  and  carcases  in  slaughter- 
ing^**8o     houses,  which  must  mean  a  power  to  inspect  any  part  of  the 
emiHnuedio  glaughter-house    premises — ''pining'^    house,   killing-house,    or 
to  Jtli  Viet  dressing-house.     If  this  view  was  correct,  it  was  clear  that  iJiere 
c.  34, «.  126 ;  was  uo  break  in  the  user  of  this  place  as  a  "  slaughter-house.'' 
21 4r  22  Vict.      Alexander  Mdcmorran,  for  the  respondent,  relied  upon  the  plain 
^'  ^^'       words  of  sect.  126.     Whether  the  place  had  been  continued  as  a 
slaughter-house  was  really  a  question  of  fact ;  and,  as  the  magis- 
trate had  found  that  fact  in  the  respondent's  favour,  the  Court 
could  not  go  behind  the  finding.     If   the  appellant's  contention 
was  right,  a  shed  used  at  one  end  of  the  town  for  keeping  cattle 
for  a  short  time  before  they  were  removed  to  a  place  at  the  other 
end  of  the   town  to  be  killed   might  be   called  a  '^  slaughter- 
house."    That  could  not  be  contemplated.     The  sections  of  the 
Towns  Improvement  Clauses  Act,  1847,  as  to  inspection,  &c., 
applies  to  slaughter-houses  in  the  strict  sense. 

Lawbance,  J. — ^I  think  the  magistrate  came  to  a  wrong  con- 
clusion. The  question  is  one  of  law,  whether,  under  the  section 
referred  to,  the  premises  of  the  appellant  had  been  continued  to 
be  used  as  a  slaughter-house.  That  the  premises  were  used  as  a 
slaughter-house  till  Jan.,  1898,  is  not  disputed.  I  suppose  there 
was  a  place  in  which  the  cattle  were  kept  before  they  were 
slaughtered,  another  place  where  they  were  actually  killed,  and  a 
third  place  where  they  were  dressed  for  sale.  On  the  adjoining  pre- 
mises there  was  also  a  slaughter-house.  What  happened  was  this : 
the  appellant's  premises  had  got  out  of  repair,  so  that  they  oonld 
not  be  used  as  a  slaughtering-house,  but  they  could  be  used  for 
one  of  the  purposes  in  connection  with  the  slaughtering,  namely, 
keeping  the  cattle  there  for  a  time  without  food  preparatory  to 
their  slaughter;  and  we  are  asked  whether  it  can  be  said,  under 
those  circumstances,  that  the  premises  were  ''so  used,"  or 
^'  continued  to  be  used,"  as  a  slaughter-house.  Assume  that 
there  was  a  slaughter-house,  and  another  next  door,  and  after 
a  time  one  of  the  tenants  took  the  next  premises  in  addition  to 
his  own  with  the  view  of  carrying  on  his  business  on  a  larger 
scale,  and  that  he  then  used  his  original  premises  solely  for 
keeping  the  cattle  in  before  removing  them  to  the  second 
premises  to  be  killed,  could  it  be  said  that  the  first  premises 
were  not  used  as  a  slaughter-house  ?  I  think  not.  I  am  of 
opinion,  therefore,  that  in  this  case  the  magistrate  was  wrong  in 
limiting  the  definition  of  a  slaughter-house  to  the  place  where 
cattle  were  actually  slaughtered.     This  place  where  the  cattle 
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were  kept  for  the  purpose  of  being  slaaghtered  was  as  mach  a       timu 
part  of  the  slaaghter-house  as  the  place  where  they  were  actually    jjjjj^Q^g 

killed.  

GoLLmSj  J. — I  am  of  the  same  opinion.    In  view  of  the  finding        1896. 
of  the  magistrate  that  this  place  is  the  same  as  that  in  use  at  the    ^,      7.  _ 
time  when  the  Act  was  adopted^  we  begin  the  discussion  by     hou$e9—^ 
removing  the  difficulty  put  by  Afr.  Macmorran  of  a  cattle  shed  at  PrenvUes  wed 
one  end  of  the  town,  and  the  place  where  the  cattle  were  actually  ***  rf^?'^^^" 
killed  at  the  other  end  of  the  town.     We  are  dealing  with  one  ^^  fiaughter- 
place  which  was  used  for  some  of  the  purposes  incidental  to  the     %ng—"  8o 
slaughter.     Then  comes  the  difficulty  of  the  magistrate.     There  *?***^^,fj° 
was  a  period  of  some  months  during  which  no  actual  slaughter  iq^  ^i  vict 
took  place  in  the  locus  vn  qiw,  and  the  question  is  whether  the  c.  84,  $.  126 ; 
place  ceased  in  point  of  law  to  be  a  slaughter-house.   It  seems  to  21  #■  22  Viet 
as  that  the  view  adopted  by  the  magistrate  is  too  narrow  a       ^' 
construction  of  the  Act.     When  the  sections  are  looked  at  it  is 
obvious  that  their  purpose  would  be  defeated  if  their  definition 
were  limited  to  the  actual  slaughtering-place.    Special  provisions 
are  made  in  the  interests  of  public  health,  &c.,  in  connection 
with    matters  incidental   to    slaughter   as   well   as   the  actual 
slaughter   of  cattle.      Sect.    128  of    the   Towns  Improvement 
Glauses  Act,  1847,  provides  for  the  prevention  of  cruelty  in 
slaughter-houses,  and  for  the  supply  of  water,  and  I  suppose  it  is 
not  the  practice  to  supply  water  to  cattle  in  the  very  place  where 
they  are  slaughtered.     It  contemplates  something  incidental  to 
the  slaughter.     Sect.  ISO  also  points  to  something  more  than  the 
mere  fact  of  killing  cattle.     There  is  also  sect.  181,  by  which 
inspectors  are  empowered  to  inspect  such  place,  and  if  we  were 
to  take  oat  of  the  legislation  that  part  of  the  premises  which  is 
used  for  the  preparation  of  cattle  for  slaughter  we  would    be 
cutting  oat  very  useful  provisions  in  the  Act  regulating  their 
use.    It  would  be  impossible  for  inspectors  to  come  in  and  deal 
with  cattle  just  about  to  be  slaughtered;   if  the  respondent's 
contention  is  right  these  provisions  would  be  rendered  quite 
nugatory.     In  the  circumstances  here  I  am  of  opinion  that  the 
fact  that  the  owner  did  not  actually  slaughter  cattle  in  the  place 
in  question  does  not  take  the  case  out  of  the  definition  of  a 
''slaughter-house.''     The    question    asked    must    therefore   be 
answered  in  the  affirmative. 

Appeal  allowed. 

Solicitors    for   the  appellant,  Steadman  and   uo.,  agents  for 
Arnold  M.  Wilson,  Sheffield. 

Solicitors    for    the  respondent,    Smith  and  SonSy  agents  for 
H,  Bramley,  Town  Clerk,  Sheffield. 
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QUBEN^S  BENCH  DIVISION. 

Monday^  Feb.  10,  1896. 

(Before  Lindlet  and  Eat,  L.J  J.) 

Hakes  v.  Bridgman.  (a) 

Tramways — Destruction  of  ticket — Failure  to  proditce  to  inspector 
— Refusal  to  pay  fare  again — Bye-laws — Reasonableness. 

A  bye-law  made  by  a  tramway  company  requiring  passengers  to 
deliver  up  their  tickets  to  an  inspector  of  the  company  on  demand 
or  pay  their  fare  over  again  is  reasonable  and  good;  and  the 
fact  that  the  passenger's  failure  to  deliver  wp  his  ticket  on 
demand  is  not  wilful,  but  due  to  his  having  inadvertently  lost  or 
destroyed  it,  does  not  relieve  him  from,  the  obligation  to  pay  his 
fare  again. 

Heap  V  Day  (51  /.  P.  213)  considered  and  approved. 

/^ASE  stated  by  a  metropolitan  police  magistrate. 

The  respondent,  Bridgman,  was  a  passenger  on  one  of  the 
tramcars  of  the  North  Metropolitan  Tramway  Company.  He 
paid  his  fare  to  the  conductor  and  duly  received  a  ticket,  which, 
however,  he  inadvertently  destroyed.  The  appellant,  who  was 
an  inspector  in  the  service  of  the  tramway  company,  entered  the 
car  by  which  the  respondent  was  travelling  to  inspect  tickets ;  he 
asked  the  respondent  to  prodace  his  ticket,  whereupon  the  latter 
explained  that  he  had  accidentally  destroyed  it.  The  appellant 
then  stated  to  the  respondent  that  if  he  could  not  prodace  the 
ticket  he  would  have  to  pay  the  fare  again  for  the  distance 
travelled  in  accordance  with  the  company's  bye-laws.  This  the 
respondent  declined  to  do. 

The  respondent  was  then  summoned  for  having  committed  a 
breach  of  clause  10  of  the  tramway  company^s  bye-laws  which 
had  been  duly  sanctioned  by  the  Board  of  Trade,  and  a  copy  of 
which  was  affixed  to  the  car  by  which  the  respondent  had 
travelled  : 

Bach  person  shall  show  his  ticket  (if  any),  when  required  so  to  do,  to  the  condnctor 
or  any  duly  authorised  servant  of  the  company,  and  shall  also,  when  required  so  to  do, 
either  deliver  up  his  ticket  or  pay  the  fare  legally  demandable  for  the  distance 
travelled  over  by  such  passenger. 

Clause  23  : 

Any  person  offending  against  or  committing  a  breach  of  any  of  these  bye-Uws  or 
regulations  shall  be  liable  to  a  penalty  not  exceeding  forty  shillmgs. 

(a)  Reported  by  J.  A.  Stbahan,  Esq.,  Barrister-at-Law. 
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The    magistrate    found   as  facts    that  the   respondent   had       Baixmm 
inadyertently  destroyed  the  ticket  he  had  received  from   the    ^    ** 

condactor^  and  that  he  had  no  intention  to  defraud  the  company ;        

and  he  held  that  clause  10  of  the  company^s  bye-laws  applied        1895. 
only  to  facts  similar  to  those  in  Heap  v.  Day  (51  J.  P.  213),  _,  ""' 
where  the  de&ult  in  compljring  with  the  request  to  deliver  up   Byl^l^9— 
the  ticket  was  wilful ;  he  therefore  dismissed  the  summons,  but   BMtfmahU- 
stated  this  case  for  the  opinion  of  the  Court.  n^^^flT 

C.    W.    Mathews    and    C.   R   QUI  for  the  appellant.— The  ^•^S2to^ 
magistrate  was  wrong.     The  point  was  really  decided  in  Heap  v.    Foilur*  io 
Day  {vhi  sup.),  where  a  person  was  held  to  have  committed  a    produce— 
breach  of  a  bye-law,  identical  in  language  with  that  in  this  case,  ^^wfylrt 
who  had  a  ticket  and  showed  it,  but  refused  to  deliver  it  up  when 
requested  to  do  so  before  he  came  to  the  end  of  his  journey. 
There  need  be  no  intention  to  defraud  the  company.  A  passenger 
must  do  one  or  other  of  two  things — (1)  deliver  up  his  ticket 
when  requested  to  do  so  by  the  company's  official,  or  (2)  pay 
the  fare.     [Lindley,  L.J. — Can  he  be  asked  to  pay  the  fare  a 
second    time?]      Yes,    if    he    cannot    deliver    up    his    ticket. 
[Lindley,  L.J. — Suppose  he  has  his  pocket  picked  of  his  purse 
and  ticket  ?]     That  is  his  misfortune,  but  it  is  no  answer  to  the 
bye-law.     Liadvertence  is  no  answer.    The  bye-law  is  good  and 
reasonable,   and    is,    of  course,   intended   as   a   check   on  the 
company's  servants. 

No  one  appeared  for  the  respondent. 

Lindley,  L. J. — ^This  appeal  must  be  allowed.  The  bye-law  in 
question  is  not  perhaps  very  happily  worded,  but  I  think  it  would 
be  destroying  its  value  altogether  u.  a  passenger,  under  circum- 
stances such  as  occurred  here,  could  not  be  called  upon  to  pay 
his  fare  again.  The  respondent  had  inadvertently  destroyed  his 
ticket.  The  case  does  not  find  whether  he  had  with  him  the  fare 
demanded  by  the  inspector,  and  how  the  bye-law  would  work  if 
a  passenger  had  his  pocket  picked  of  his  money  and  ticket,  I 
should  not  like  to  say.  If,  moreover,  a  passenger  has  given  up  his 
tioket  to  an  inspector,  he  cannot  be  expected  to  give  it  up  again. 
The  present  respondent  lost  his  ticket,  and  refused  to  pay  the 
fare  demanded.  Under  the  circumstances  I  think  Heap  v.  Day 
{ubi  snp.)  does  apply. 

Kay,  L.J. — ^I  agree.  The  bye-law  is  agood bye-law;  it  really 
has  the  force  of  an  Act  of  Parliament.  The  proper  thing  for  the 
respondent  to  have  done  was  to  say,  ^'  I  have  lost  my  ticket,'' 
and  pay  the  fare  again ;  and  if  he  could  afterwards  have  shown 
that  he  really  had  lost  his  ticket,  he  might  possibly  have  been 
entitled  to  recover  the  fare  back.  Not  having  paid  the  fare  or 
delivered  up  his  ticket,  he  committed  an  offence  against  the  bye- 
law. 

Appeal  allowed ;  case  remitted  to  magistrate  to  con/vicL 

Solicitor  for  the  appellant,  Hugh  C.  Oodfray. 


VOL.  xvni. 
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QUEEN'S   BENCH   DIVISION. 

Monday,  Feb.  10,  1896. 
(Before  Lindlet  and  Eat,  L.JJ.) 

Hewitt  v.  Tatlob.  (a) 

Adulteration  of  food — Milk  —  Practice — Analysts'  certificate — 
JEhidence—Sale  of  Food  and  Drugs  Act,  1875  (38  ^  39  Vict, 
c.  63),  s.  21. 

The  effect  of  the  provision  of  sect.  21  of  the  Food  and  Dn^gn 
Act,  1875,  which  enacts  thai  '^  the  production  of  the  certificate 
of  the  analyst  shall  be  sufficient  evidence  of  the  fa^^s  therein 
stated,  unless  the  defendant  shall  require  that  the  analyst 
shall  be  called  as  a  witness,'*  is  to  make  the  certificate  where  the 
a/naJyst  is  not  called  not  conclusive  evidence,  but  merely  evidence 
on  which  the  justices  may  regard  the  facts  therein  stated  as 
proved  unless  there  is  other  evidence  to  show  that  they  are 
erroneous. 

/^ ASE  stated  by  the  justice  of  the  boroagh  of  Mossley. 

The  respondent  Taylor  was  summoned,  at  the  instance  of  the 
appellant,  under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Yict.  c.  63),  for  haying  sold  on  the  26th  day  of  April, 
1895,  to  the  prejudice  of  the  purchaser,  milk  not  of  the  nature, 
substance,  and  quality  demanded. 

The  appellant  purchased  a  pint  of  milk  from  the  respondent 
for  analysis.  The  milk  purchased  was  divided  into  three  parts, 
as  required  by  the  statute,  and  one  portion  was  sent  for  analysis 
to  the  analysts  of  the  county  of  Lancaster,  who  certified  as 
follows : — 

We,  the  undersigned  public  analysts  for  the  ooantj  of  Lancaster,  do  hereby  certify 
that  we  receiyed  on  the  26th  day  of  April,  1896,  from  P.O.  Bridge  a  sampla  of  new 
milk  for  analysis  (which  was  then  marked  No.  884),  and  haye  analysed  the  same,  and 
declare  the  result  of  our  analysis  to  be  as  follows : — We  are  of  opinion  that  the  said 
sample  contained  the  parts  as  under :  2*94  per  cent,  fat ;  7*98  per  cent,  other  solids ; 
10*92  per  cent,  total  solids ;  and  that  upwaitU  of  6  parts  of  water  haye  been  added  to 
eyery  100  parts  of  the  poorest  milk. 

Obseryations. — No  change  had  taken  place  in  the  constitution  of  the  sample  that 
would  interfere  with  the  analysis.    As  witness  our  hands,  &o. 

The  respondent  pleaded  not  guilty,  but  did  not  require  that 
the  analysts,  or  either  of  them,  should  be  called  as  witnesses.  The 
respondent  tendered  himself  as  a  witness,  and  gave  evidence. 
He  stated  that  on  the  day  of  the  purchase  of  the  sample  of  milk 

(a)  Reported  by  J.  A.  Stsahan,  Esq.,  Barrister-at-Law. 
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by  the  appellant  the  milk  of  two  cows  was  put  into  the  can  from 

which  the  purchase  was  made^  that  there  was  no  water  in  the  can     XAnos. 

when  he  began  to  milk  the  cows ;  that  he  milked  them  himself,         

that  he  added  no  water  afterwards^  and  that  no  person  but  him-        1896. 
self  had  control  of  the  can  from  the  time  the  milk  was  put  therein    . ,  7     ^^ 
to  the  time  of  the  sale  to  the  appellant.     He  further  stated  that  ^f  food— Milk 
one  of  the  two  cows  referred  to  had  calved  on  the  9th  day  of  — Practice— 
Aprils  1895,  and  that  for  some  time  subsequent  to  that  date,  and   n^'^^ul^^ 
prior  to  the  26th  day  of  April,  he  noticed  that  her  milk  was  of      ^^^„  ^f 
poor  quality.  a<naly«ts' 

The  justices  considered  the  whole  of  the  facts,  and  having  ,^j.*-52*irl 
regard  to  the  respondent's  denial,  to  the  difficulty  of  determining   ^  §3  ^  2T. 
an  exact  standard  when  adulteration  by  means  of  added  water 
begins,  and  to  the  fact  that  one  of  their  number  formerly  owned 
the  cow  which  the  respondent  stated  gave  milk  of  a  poor  quality, 
and  knew  that  that  was  so,  they  dismissed  the  complaint. 

The  appeUant,  thinking  the  determination  of  the  justices 
erroneous,  applied  for  and  obtained  this  case  for  the  opinion  of  the 
Court.  The  ground  alleged  being  that  the  respondent  having 
produced  no  evidence  beyond  his  own  to  impugn  the  analysts' 
certificate,  and  that,  as  he  had  not  required  that  either  of  the 
analysts  should  be  called  as  a  witness,  the  certificate  was  bound 
to  be  accepted  as  sufficient  evidence  of  the  facts  therein  stated, 
in  accordance  with  the  provisions  of  sect.  21  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  which  provides  as  follows  : 

At  the  heAring  of  the  information  in  snoh  proceeding  the  production  of  the  certifl- 
cste  of  the  analyst  shall  be  sufficient  evidence  of  the  facts  therein  stated,  unless  the 
defendant  shall  require  that  the  analyst  shall  be  called  as  a  witness,  and  the  parti  of 
the  articles  retained  by  the  person  who  purchased  the  articles  shall  be  produced,  and 
the  defendant  may,  if  he  think  At,  tender  himself  and  his  wife,  to  be  examined  on  his 
behalf,  and  he  or  she  shall,  if  he  so  desire,  be  examined  accordingly. 

W.  G.  Clay  for  the  appellant. — ^The  analysts'  certificate  does 
not  state  a  matter  of  opinion,  but  a  matt^er  of  fact :  {Harrison  v. 
Richards,  45  J.  P.  552).  It  must  be  taken  as  conclusive,  unless 
the  analyst  is  required  by  the  respondent  to  give  evidence.  That 
was  not  done  here,  nor  did  the  evidence  of  the  respondent 
negative  every  possible  mode  in  which  the  milk  might  have  had 
water  added  to  it. 

F.  Newholt,  for  the  respondent,  was  not  called  upon. 

LiNDLEY,  L.J. — The  question  in  this  case  is  a  very  simple  one. 
It  turns  upon  sect.  21  of  the  Sale  of  Food  and  Drugs  Act,  1875. 
A  summons  was  taken  out  against  the  respondent  for  having 
sold,  to  the  prejudice  of  the  purchaser,  milk  not  of  the  nature, 
aabstance,  and  quality  demanded,  and  a  certificate  from  the 
public  analysts  was  produced  which  stated  that  the  milk  con- 
tained upwards  of  six  parts  of  water  to  every  one  hundred  parts 
of  the  poorest  milk.  The  respondent  appeared,  and  gave  evidence 
which  satisfied  the  magistrates  that  the  water  had  not  been 
added ;  they  did  not  find  that  the  water  was  not  there,  but  that 
it  had  not  been  added.     Mr.  Clav  says  they  were  bound  to  act 

q'2 


, 
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HswiTT      upon  tlie  certificate.   There  is  a  little  ambiguity  aboat  the  exprea- 
-,  ^'  sion  used  in  the  section^ ''  shall  be  sufficient  evidence/'  bat  the 

'      section  does  not  say  the  certificate  shall  be  ^^conclnsive  evidence." 

1896.       It  certainly  could  not  mean  to  make  the  certificate  conclusive 

7~        evidence,    because,    after  stating  that  the   certificate  shall  be 

•/  /ood— jSraSk  sufficient  evidence  of  the  facts  therein  stated,  it  goes  on  to  say 

— Prociici^—  '^  unless  the  defendant  shall  require  that  the  analyst  shall  be 

Evidmcf^    called  as  a  witness.*'     That  the  respondent  did  not  do.    Then 

^'^^j**    the  section  proceeds :  ''and  the  parts  of  the  articles  retained  by 

analysis*     the  person  who  purchased  the  articles  shall  be  produced,  and  the 

certifieaU^  defendant  may,  if  he  think  fit,  tender  himself  and  his  wife,  to  be 

^c  63^^  ^^^  examined  on  his  behalf,  and  he  or  she  shall,  if  he  so  desire,  be 

examined  accordingly. '*      The    defendant   may   be  examined. 

For  what  purpose  ?  To  show,  of  course,  that  there  was  a  mistake, 

and  that  the  certificate  was  inaccurate.     If  this  were  not  so, 

there  would  be  no  possible  object  in  the  last  clause  of  the  section. 

The  ambiguity  is  thus  removed.     The  section  means  that  the 

justices  may  act  upon  the  certificate ;    they  must  weigh  it  as 

evidence,  but  they  are  also  bound  to  weigh  any  evidence  offered 

on  the  other   side  and  come  to  a  conclusion  upon  the  whole 

evidence  given  by  both  sides.     The  appeal  must  be  dismissed. 

Kay,  L.J. — It  is  quite  clear  that  in  this  case  there  was  evidence 
on  both  sides  which  could  be  received,  and  that  the  justices  were 
bound  to  look  at  the  whole  of  the  evidence  on  both  sides.  It  is 
said  that  sect.  21  means  that  the  certificate  is  conclusive  where 
the  analyst  is  not  called.  The  section  says  nothing  of  the  sort ; 
it  does  not  use  the  word  ''  conclusive ;  it  says  the  certificate 
shall  be  sufficient  evidence  unless  the  analvst  is  called.  Here  he 
was  not  called,  therefore  it  was  sufficient  evidence.  But  the  rest 
of  the  section  applies  equally,  and  under  it  the  defendant  and  his 
wife  may  tender  themselves  as  witnesses  and  be  examined. 
About  what  7  Why,  to  say  that  the  certificate  is  inaccurate. 
The  clause  can  have  no  other  meaning.  The  respondent  was 
called  and  gave  evidence  to  show  that  the  certificate  was  wrong 
in  saying  that  water  had  been  added.  Now  the  analysts  knew 
nothing  as  to  this  fact,  but  only  judged  from  the  condition  in 
which  they  found  the  milk.  The  respondent's  evidence  was  to 
the  effect  that  the  water  which  the  analysts  found  in  the  milk 
must  have  come  from  the  cow  and  was  not  added.  Therefore  the 
justices  had  to  weigh  the  certificate  against  the  respondent's 
evidence,  and  come  to  a  conclusion  upon  a  consideration  of  both. 
The  appeal  must  be  dismissed. 

Appeal  dismissed. 
Solicitor  for  the  appellant,  F.  C,  Hulton,  Preston. 
Solicitors  for  the  respondent,  Emmet,  Son,  and  Co,,  agents  for 
J.  W.  Fletcher,  Mossley. 
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QUEEN'S  BENCH  DIVISION. 

M(mday,  Feb.  10,  1896. 
(Before  Likdlby  and  Kat,  L.JJ.) 

Cook  v.  White,  (a) 

Adulteration  of  food — Milk — False  warranty — Practice — Time 
for  service  of  sv/mmons — Sale  of  Food  and  Drugs  Act  Amend- 
ment  Act^  1879  (42  ^  48  Vict.  c.  80),  s.  10. 

The  provision  of  sect.  10  of  the  Sale  of  Food  and  Drugs  Act 
Amendment  Act  (42  ^  43  Vict,  c.  30)  requiring  in  prosecutions 
under  the  Act  tha^  the  summons  should  be  served  on  the  person 
charged  with  violating  the  provisions  of  the  Act  vnthin  twenty- 
eigJU  days  of  the  purchase  for  test  purposes  of  the  food  or  drug 
where  the  food  or  drug  is  of  a  perishable  nature,  applies  only 
when  the  person  so  charged  is  the  person  from  whom  the  purchase 
was  made.  As  to  others,  service  within  a  reasonable  time  is 
sufficient. 

f^ASE  stated  by  a  metropolitan  police  magistrate. 

On  the  lOth  day  of  May,  1895,  a  summons  was  issued  against 
C.  E.  Lilley  and  C.  T.  Brown,  trading  as  M.  A.  Brown  and  Son, 
under  sect.  6  of  the  Sale  of  Food  and  Drags  Act,  1875,  charging 
them  with  having  on  the  28th  day  of  ^ril,  1895,  sold  to  the 
prejudice  of  the  purchaser  milk  not  of  the  nature,  substance, 
and  quality  demanded,  the  milk  containing  7  per  cent,  of  added 
water. 

On  the  24th  day  of  May,  Lilley  and  Brown  were  discharged 
from  the  prosecution,  having  proved  to  the  satisfaction  of  the 
Court  that  they  bought  the  milk  in  the  same  state  as  they  sold 
it,  and  with  a  written  warranty. 

On  the  same  day  (the  24th  day  of  May)  a  summons  was  issued 
against  the  respondent  White  under  sect.  27  of  the  Sale  of  Food 
and  Drugs  Act,  1875  (88  &  39  Yict.  c.  63),  charging  him  with 
having  given  a  false  warranty  in  respect  of  the  said  milk  to  M.  A. 
Brown  and  Son  on  or  about  the  27th  day  of  April,  1895. 

Upon  the  hearing  of  the  summons  against  White  it  was  proved 
ttat  the  sammons  was  served  upon  him  on  the  27th  day  of  May, 
which  was  more  than  twenty-eight  days  from  the  date  of  the 
purchase  of  the  sample  of  milk  for  test  purposes,  from  M.  A. 
Brown  and  Son,  on  the  28th  day  of  April;  and  before  any  evidence 
in  support  of  the  charge  was  given  it  was  contended  for  the 

(a)  Reported  by  J.  A.  Strahak,  Esq.,  BarriBter-at-Law. 
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Ck>0K        respondent  that  the  sammons  had  not  been  daly  served^  having 
Wmm       regard  to  sect.  10  of  the  Sale  of  Food  and  Drags  Act  Amendment 
Act,  1879  (42  &  43  Vict.  c.  80).    That  section  is  as  follows  :— 


1896. 


if 


^^^^  .    Seot.10.  In  all  proseoutions  under  the  principal  Act    .    .    .    the  snmmona  to 

AduUeraiA<m  ^PP®^  before  the  magistrates  shall  be  served  upon  the  person  charged  with  Tiolating 

^f  fQQ^ the  provisions  of  the  said  Act  within  a  reasonable  time,  and  in  the  ease  of  a  perish- 

jj£^]^ ^aUe   *^^®  article  not  exceeding  twenty-eight  days  from  the  time  of  the  purchase  from  such 

warranty V^^^^  'or  test  purposes  of  the  food  or  drug,  for  the  sale  of  which  in  contravention  to 

Practico        ^^  terms  of  the  principal  Act  the  seller  is  rendered  liable  to  prosecution.    .... 

Service  of 

sufwrnms—        The  appellant  Cook  contended  that  sect.  10,  in  so  far  as  it 
^^'*"^^*^  ^^  prescribed  a  period  of  twenty-eight  days,  applied  only  when  the 
42  f  43  Vict  P6i^<>ii  charged  was  the  person  from  whom  the  purchase  was  made 
€.  80, »,  10.    for  test  purposes. 

The  magistrate  was  of  opinion  that,  milk  being  a  perishable 
article,  the  summons  ought  to  have  been  served  withm  twenty- 
eight  days  from  the  purchase  of  the  sample  of  milk  for  test 
purposes.  He  therefore  dismissed  the  summons,  but  stated  this 
case. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
magistrate's  determination  was  right  in  point  of  law. 

MacmorraUy  Q.O.  for  the  appellant.  —  The  magistrate  waa 
wrong.  The  twenty-eight  days  limit  applies  only  to  the  case  of 
the  purchase  of  a  perishable  article  for  test  purposes  from  the 
person  charged.  There  was  no  purchase  for  test  purposes  from 
the  respondent  at  all.  Proceedings  against  him  were  instituted 
within  a  reasonable  time,  and  that  is  sufficient. 

No  one  appeared  for  the  respondent. 

LiNDLBT,  L.J. — The  question  turns  upon  the  construction  of 
sect.  10  of  the  Sale  of  Food  and  Drugs  Act  Amendment  Act, 
1 879,  and  it  is  only  necessary  to  read  it  to  see  what  the  point  is. 
[His  Lordship  read  the  section,  and  continued  :]  In  this  case  the 
summons  was  against  the  original  vendor  of  the  milk.  Sect.  10 
requires  that  the  summons  shall  be  served  upon  the  person 
'^  charged  with  violating  the  provisions  of  the  said  Act,^'  that  is, 
in  this  case,  the  original  vendor.  It  has  to  be  served  within  a 
reasonable  time.  That  has  been  done.  Then  the  section  con- 
tinues :  ^'in  the  case  of  a  perishable  article  not  exceeding  twenty- 
eight  days  from  the  time  of  the  purchase  from  such  person  for 
test  purposes.^'  '^Such  person '^  must  mean  in  this  case  the 
respondent.  Now  there  was  no  purchase  from  the  respondent 
for  test  purposes,  and  it  is  difficult  to  see  how  this  proyision  can 
apply  to  the  present  case.  It  would  apply  if  milk  had  been 
bought  from  the  respondent  for  test  purposes,  but,  as  I  have 
already  said,  there  was  no  such  purchase  from  the  respondent, 
and  therefore  this  section  does  not  and  cannot  apply.  The  appeal 
must  be  allowed. 

Kay,  L.J. — 1  am  of  the  same  opinion.  In  this  case  there  was 
in  the  first  instance  a  summons  against  the  retail  sellers  which 
was  issued  within  twenty-eight  days  from  the  purchase  from 
them  of  the  sample  for  test  purposes.     They  proved  that  they 
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got  the  milk  nnder  a  warranty  and  sold  it  in  the  same  condition       Cook 
as  they  boaght  it.     That  exonerated  them^  and  consequently  the      yf^Lm 

sommons  against  them  was  dismissed.     Then  a  summons  was        

taken  out   against  the  warrantor^  the  present   respondent^  for        1896. 
giving  a  false  warranty^  but  that  summons  was  not  served  within        ~     ^^ 
twenty-eight  days^  and  the  question  is,  whether  it  ought  to  have     ^^  food-- 
been  taken  out  and  served  within  that  limit  of  time.     The  con-   MUh^FaXae 
straction  urged  on  behalf  of  the  respondent  before  the  magistrate   <^a«*y— • 
would  involve  an  absurdity^  because  the  warrantor  might  have     smrvi^^ 
Bold  the  milk  with  the  warranty  more  than  twenty-eight  days  svmmvn^— 
before  the  sale  by  the  retail  dealers,  in  which  case  it  would  have  Limitation  oj 
been  impossible  to  take  out  a  summons  against  the  warrantor  ^^  /'^^%et. 
within  twenty-eight  days.     I  do  not  think  that  is  the  meaning  of    c.  dO, «.  10. 
the  Act.     The  section  says  that^  where  a  summons  is  taken  out 
against  the  person  from  whom  a  perishable  article  of  food  is 
parchased  for  test  purposes,  it  must  be  served  within  twenty- 
eight  days.     If  such  purchase  for  test  purposes  is  made  from 
the  warrantor,  then  the  summons  against  him  must  be  taken  out 
and  served  within  twenty-eight  days ;  but,  if  there  is  no  purchase 
for  test  purposes  from  him,  then  the  summons  against  him  is  to 
be  served  within  a  reasonable  time.     Here  the  summons  was 
served  within  a  reasonable  time.     The  appeal  must  therefore  be 
allowed,  and  the  case  sent  back  to  the  magistrate  to  hear  and 
determine  it. 

Appeal  allowed;  case  remitted  to  rruigiatrate. 
Solicitor  for  the  appellant,  Stanley  S.  Scare. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  Feb  10,  1896. 
(Before  Lindley  and  Kay,  L.JJ.) 
Beo.  t;.  Stewabt  ;  Ex  parte  Bubnham.  (a) 

Practice — 8v/m,ma/ry  proceed/ings  —  Enforcement  of  penalties — 
Limitation  of  proceedings  —  Penalties  imposed  by  Act  — 
Recoverable  tmder  Swmmary  Jurisdiction  Acts — AcJt  enforceable 
by  heal  authorities — Diseases  of  Animals  Act,  1894  (57  &  58 
Vict.  c.  57). 

Where  a/n  Act  imposes  penalties  and  provides  thai  these  penalties 
may  he  recovered  under  the  Summary  Jurisdiction  Acts,  any 
person  may  take  proceedings  to  recover  the  penalties  unless  the 
right  to  do  so  is  taken  away  by  express  words  or  by  n^ecessary 
implicalion. 

A.,  the  secretary  of  a  certain  association,  took  out  a  summons 
against  B.  for  offences  against  the  provisions  of  the  ArwmaU 
{Transit  and  General)  Order  of  1895  made  by  the  Board  of 
Agriculture  pursuant  to  the  Diseases  af  Animals  Act,  1894 
(57  ^  58  Vict.  c.  57).  On  the  summons  coming  on  for  hearing 
B.  took  the  preliminary  objection  that  by  sects,  2  and  34  ike 
Acts  and  Orders  under  it  were  enforceable  by  the  local  autho- 
rities only.  The  magistrate  upheld  the  objection,  and  refused 
to  hear  the  case.  A.  thereupon  applied  for  a  mandamus  to 
compel  him  to  hear  and  determine  it. 

Held,  that  the  proceedings  had  been  properly  instituted  ;  and  thai 
the  magistrate  oVfght  to  have  heard  and  determined  the  summons. 

RULE  nisi  calling  upon  the  Liverpool  stipendiary  magistrate 
and  one  Paterson  to  show  caase  why  the  magistrate  shonld 
not  hear  and  determine  three  summonses  by  Burnham  against 
Paterson. 

Burnham  was  the  secretary  of  the  Liverpool  branch  of  the 
Society  for  Prevention  of  Cruelty  to  Animals,  and  in  that 
capacity  he  took  out  three  summonses  against  Paterson  for 
offences  committed  against  the  provisions  of  the  Animals 
(Transit  and  General)  Order  of  1895,  made  by  the  Board  of 
Agriculture  under  the  powers  given  by  the  Diseases  of  Animals 
Act,  1894  (57  &  58  Vict.  c.  57). 

Before  the  facts  were  gone  into  at  the  hearing,  it  was  objected 
that  Burnham  was  not  the  proper  person  to  prosecute  for  a 
contravention  of  the  Order  in  question,  as,  by  the  Diseases  of 
Animals  Act,  1894,  only  local  authorities  could  take  proceedings 

(a)  Reported  by  J.  A.  Sibahav,  Esq.,  Barrister-at-Law. 
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for  enforcing  the  Act  or  the  Order.     The  magistrate  adopted        Rw. 
this  yiew^  and  declined  to  hear  the  summonses^  wherenpen     ^y* 
Bomham  obtained  this  role^  which  now  came  on  for  hearing.  ex  parte 

Sect.  2  of  the  Diseases  of  Animals  Act^  1894^  is  as  follows :  ^ 

The  local  authorities  m  this  Act  described  shall  execute  and  enforoe  this  Act  and         1896. 
erery  Order  of  the  Beard  of  Agriculture  so  far  as  the  same  are  to  be  executed  or  """^ 

enforced  by  local  authorities.  Practice— 

Sect.  84,  sub-sect.  (1).  Where  a  local  authority  fail  to  execute  or  enforoe  any  of  the      Swrnnary 
proTisions  of  this  Act,  or  of  an  Order  of  the  Board  of  Agriculture,  the  Board  may  by  proceedings  — 
order  empower  a  person  therein  named  to  execute  and  enforoe  those  provisions,  or  to    Bfiforeoment 
procure  the  execution  and  enforcement  thereof.  of  penaUiee— 

Seet.  84,  sub-sect.  (4).  The  proyisions  of  this  section  shall  be  without  prejudice  to  Inetitution  of 
the  right  or  power  of  the  Board,  or  any  other  authority  or  any  person,  to  take  any  proceedMigs^ — 
o^er  proceedings  for  requiring  a  local  authority  to  execute  or  enforce  any  of  the  57  f  ^8  Viet, 
provisions  of  this  Act^  or  of  an  Order  of  the  Bosxd.  c.  57. 

Sects.  51-53  deal  with  offences  against  the  Act  and  Order  of 
the  Board  of  Agricnlture  and  impose  penalties : 

Sect.  54.  Any  offence  against  this  Act  may  be  prosecuted,  and  any  fine  in  respect 
thereof  may  be  recoTored,  and  any  money  by  this  Act  or  an  Order  of  the  Boaid  of 
Agriculture  made  recoverable  summarily  may  be  recovered,  and  any  summary  orders 
under  this  Act  or  an  Order  of  the  Board  may  be  made  in  manner  provided  by  the 
Summary  Jurisdiction  Acts ;  but  nothing  in  this  section  shall  apply  to  proceedings 
under  the  Customs  Acts. 

Sect.  55.  If  any  person  thinks  himself  aggrieved  by  the  dismissal  of  a  complaint 
by,  or  by  any  determination  or  adjudication  of,  a  court  of  summary  jurisdiction  under 
this  Act,  he  may  appeal  therefrom  to  a  court  of  quarter  sessions. 

Sect.  57,  sub-sect.  (5).  Notwithstanding  anything  in  any  Act  rehtting  to  the  metro- 
politan police  or  to  municipal  corporations  or  in  any  other  Act,  such  part  not  exceed- 
i  s  )  -half  of  every  fine  or  forfeiture  recovered  under  this  Act  (except  in  proceed- 
ings under  the  Customs  Acts)  as  the  court  before  which  it  is  recovered  thinks  fit,  shall 
be  paid  to  the  person  who  proceeds  for  the  same,  and  the  residue  thereof  shall  be 
applied  as  if  this  section  had  not  been  enacted. 

Sect.  30  of  the  Animals  (Transit  and  General)  Order^  1895^ 
provides  that 

The  provisions  of  this  Order,  except  where  it  is  otherwise  provided,  shall  be 
axeeuted  and  enforced  by  the  local  authority. 

A.  Oommina  showed  cause. — The  magistrate  was  right  in 
declining  to  hear  the  summonses^  which  were  not  laid  in  accord- 
ance with  sect.  80  of  the  Order  of  the  Board  of  Agriculture. 
Sects.  2  and  84  of  the  Act  also  make  it  clear  that  only  local 
authorities  are  to  enforce  the  Act^  and  in  view  of  these  pro- 
visions no  private  person  can  prosecute:  {Beg.  v.  Oubitt,  60  L.  T. 
Rep.  638;  22  Q.  B.  Div.  622;  Reg.  v.  Lovibond,  24  L.  T.  Rep. 
357).  Secondly^  the  Court  will  not  grant  a  mandamus  where 
there  is  a  more  convenient  remedy :  {Beg.  v.  Wisbech  Justices, 
54  J.  P.  743 ;  Beg.  v.  Smith  and  others,  Lancashire  Justices, 
Jj.  Rep.  8  Q.  B.  146).  The  applicant  could  have  applied  to  have 
a  case  stated^  or  he  could  have  appealed  to  quarter  sessions 
nnder  sect.  55  of  the  Act. 

D.  C.  Bartley  in  support  of  the  rule.  —  Under  statutes 
imposing  penalties  the  general  rule  is  that  any  person  may  take 
proceedings  to  enforce  the  Acts  unless  there  are  provisions 
taking  away  this  right:  {Caswellr.  Morgan,  28  L.  J.  208^  M.  C; 
Cole  V.  CauUon,  2  L.  T.  Rep.  216;  29  L.  J.  126,  M.  C;  Back 
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Rho.       v.  Holmes,  66  L.  T.  Rep.  713 ;  16  Cox  C.  C.  268  :  57  L.J.  37, 

Stb^abt-    ?*•  ^:'  ^^^^^^  ▼•  Laxton,  70  L.  T.  Rep.  690).     These  cases  are 

Ex  parte     ^^  point  here.     In  the  Act  in  question  there  is  nothing  to  take 

BuHNHAx.    away  the  right  of  any  person  to  initiate  proceedings^  and  in  that 

^^        respect  it  diflFers  from  the  Sea  Fisheries  Act,  1883,  upon  which 

.'       Beg.  V.  Cubitt  {ubi  sup.)  was  decided. 

Practic&-'        LiNDLBY,  L.J. — It  appears  to  me  that  having  looked  at  the 
^'STS'—  ^^*  .^*  Parliament  and  order  of  the  Board  of  Agriculture,  and 
Enforcement  considering  them  together,  as  one  must,  in  order  to  see  their 
of  penalties—  true  effect,  the  conclusion  at  which  I  have  arrived  is  that  there 
Inst^oion^  is  nothing  sufficiently  plain  in  them  to  deprive  the  applicant  of 
'stV  58Fict.  *^®  right  and  power  to  sue  for  penalties.     I  would  observe  that 
c.  57.        Reg.  V.  Oubitt  {ubi  sup.)^  which,  at  first  sight,  looks  an  authority 
the  other   way,    was  decided  upon  an  Act  of  Parliament  not 
framed  on  the  same  lines  as  this.     There  was  nothing  in  the  Sea 
Fisheries  Act,  1883,  allowing  anyone  to  sue  for  penalties.     It  is 
of  course  on  the  sections  of  the  particular  Act  that  we  must 
found  our  judgment.     Sect.  2,  which  provides  that  local  autho- 
rities as  described  in  the  Act  shall  execute  and  enforce  the  Act, 
and  every  order  of  the  Board  of  Agriculture  so  far  as  the  same 
are  to  be  executed  or  enforced  by  local  authorities  does  not  in 
terms  apply  to  suing  for  penalties  at  all ;  I  take  sect.  2  to  be 
connected  with   sect.  34  and  the  regulations  of   the  Board  of 
Agriculture,  and  that  these  sections  mean  that  local  authorities 
ai*e  to  see  that  the  Act  is  complied  with,  but  what  we  really 
have  to  find  is  whether  upon  the  true  construction  of  the  penalty 
clauses  their  provisions  are  so  clearly  cut  down  that  nobody  but 
the  borough  council  can  sue  for  penalties  ?     I  can  find  nothing 
like  that;   there  is  nothing  which  enables  us  to  come  to  the 
conclusion  that  the  sections  were  intended  to  deprive  anyone  of 
the  right  to  sue  for  penalties.     The  result  must  be  to  make  the 
rule  absolute. 

Kay,  L.J. — I  come  to  the  same  conclusion.  Where  an  Act 
imposes  penalties  and  provides  that  these  penalties  may  be 
recovered  under  the  Summary  Jurisdiction  Acts  that  prima 
fade  means  that  anybody  may  take  the  necessary  proceedings 
for  enforcing  that  part  of  the  Act,  and  recovering  the  penalties. 
That  is  the  ordinary  rule — ^that  when  you  have  an  Act  of  this 
kind  which  does  in  terms  provide  that  persons  are  to  be  liable 
for  certain  Acts  or  omissions,  and  that  penalties  may  be  recovered 
under  the  Summary  Jurisdiction  Acts  in  respect  of  these  acts  or 
omissions,  we  should  find  something  very  clear,  if  not  express 
words,  to  cut  down  the  general  rule.  With  regard  to  sect.  2, 1 
must  say  that  it  appears  to  me  to  have  nothing  to  do  with 
the  matter.  It  merely  says  that  local  authorities  shall  be  the 
persons  to  enforce  the  Act  so  far  as  they  are  to  be  enforced  by 
local  authorities.  Then  sect.  34  has  been  referred  to.  [His 
Lordship  read  the  section  and  continued :]  There  is  nothing 
there  to  indicate  that  the  local  authority  is  to  be  the  only 
authority  to  proceed  for  penalties.     The  most  important  sections 
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to  my  mind  are  sect.  51  which  imposes  the  penalties,  sect.  52,        &■<>• 
which  deals  with  offences,  and  sect.  54.     [His  Lordship  read    g^'^j^^^j . 
sect.  54  and  continued:]     In  none  of  these  sections  is  there     Ex  parte 
anything  which  says  that  no  one  can  take  proceedings  except     Bubmham. 
the  borough  conncil.     If  that  section  stood  alone  I  think  there        £7^ 

woxdd  be  no  donbt  about  the  matter,  but  sect.  57  contains  a  very        '. 

dear  indication  as  to  the  purpose  of  the  Act.     [His  Lordship    Practice^ 
read  sect.  57,  sub-sect.  5,  and  continued ;]     That  is  meant  to     fi!!!^^*^_ 
induce  people  to  take  proceedings  in  order  that  the  Act  may  be  Er^foreemmt 
enforced,  a  provision  perfectly  familiar.      There  was   nothing  of  pmalUss— 
similar  in  the  Act  upon  which  Beg.  v.  Cubitt  lubi  sup.)  was  ^^^**onof 
decided,  and  that  is  sufficient  to  distinguish  that  case  from  this.  57  j.  53  7^. 
The  cases  cited  by  Mr.  Bartley  were  more  applicable  than  Beg.       c.  57. 
V.  Cubitt  {ubi  8v>p.). 

LiKDLBT,  L.J. — I  forgot  to  advert  to  the  second  point  urged 
by  Mr.  Commins,  but  I  do  not  think  there  is  anything  in  it. 
We  have  a  discretion  in  the  matter,  and  I  think  mandamv^s  was* 
the  proper  remedy. 

Rule  absolv^te, 
Solidtor  for  the  applicant,  Sidney  O.  PolhilL 
Solicitors  for  the  respondent  Paterson,  /.  and  B.  Gole,  agents 
for  Dixon  and  Syers,  Liverpool. 


QUEEN'S  BENCH  DIVISION. 

Thursday,  Feb.  18,  1896. 

(Before  Lindley  and  Kay,  L.J  J.) 

Kyitin  v.  East  London  Waterworks  Company,  (a) 

Practice — Summary  proceedings — Recovery  of  penalties — Institu- 
tion of  proceedings — Constant  water  su/pply  in  metropolis — 
—  Who  muy  sus  for  penalty — Remedy  of  individual  aggrieved 
— Prepayment  of  rate — Metropolis  Water  Act,  1871  (34  ^  35 
Vict,  c.  113),  ss.  7,  16,  44,  45 — Wato-works  Clauses  Act,  1847 
(10  Vict.  c.  17),  ss.  43,  44. 

The  duty  imposed  upon  every  water  company  by  sect.  7  of  the 
Metropolis  Water  Act,  1871,  to  provide  throughout  their  water 
limits  a   constant  supply  of  water  sufficient  for  the   domestic 

(a)  Reported  by  G.  H.  Grazit,  Esq.,  Barriator-at-Law. 
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Etffin  'purposes  of  the  inhdbitanUj  is  a  duty  to  the  district,  and  there^ 

East  London  f^^  thejpenaUy  of  200Z.  imposed  by  sect.  16  upon  any  compam/ 

Watbrwobks  ^hich  violates  the  provisions  of  that  section  can  be  sued  for  onk/ 

CoMPANT.  by  the  metropolitan  authority.     The  remsdy  of  an  individuci 

]^  who  complains  against  a  company  for  failing  to  supply  hitn 

•  with    a  sufficient  qv^mtity   of   water  for   domestic  purposes 

Practic0^  is  under  sect.  43  of  the  Waterworks  Clauses  Act,  1847,  which 

^^**T[|JJJ^_  imposes  a  penalty  of  101.   and  40«.  a  day  after  notice  upon 

B&eov^ry  of  Undertakers  who  neglect  or  refuse  to  give  such  a  supply  to  any 

petMatiet—  owner  or  occupier  "  during  any  pa/rt  of  the  time  for  which  the 

instiMiMi  ^  rates  for  such  supply  have  been  paid  or  tendered.*^ 

^^Qw^cmt     ^^  penalty,  therefore,  can  be  recovered  by  an  individual  who  lias 

voaUr  swppi^  not  paid  or  tendered  the  rate. 

in  mtirtypolii 

TT^^^ll     /^ASB  stated  by  a  metropolitan  police  magistrate. 

u.  48,  44  •       ^"^ 

34  ^  35  Vii^.  The  appellant,  John  Benjamin  Kyffin,  laid  an  information 
c.  113,  M.  7,  against  the  defendant  company  charging  them  with  unlawfully 
^^'  failing  on  the  16th  and  17th  days  of  July,  1895,  at  463  and  465, 
Hackney-road,  in  the  county  of  London,  to  supply  him  with  a 
sufficient  quantity  of  water  for  domestic  purposes.  The  informa- 
tion was  laid  as  a  breach  of  sect.  7  of  the  Metropolis  Water  Act, 
1871,  which  is  as  follows  : 

Sabjeot  to  the  provisioiiB  of  this  Aot,  eYory  company  may,  and  every  oompuiy 
shall,  when  required  so  to  do  in  the  manner  directed  by  this  Act,  provide  and  keep 
throughont  their  water  limits  ....  a  constant  supply  of  pure  and  wholesome 
water  sufficient  for  the  domestic  purposes  of  the  inhabitants  within  such  water  limita 
constantly  laid  on  ...  ;  and  every  company  shall,  subject  to  the  provisbna  of 
the  special  Act  as  the  same  are  amended  by  this  Act,  give  and  continue  to  give  to 
such  inhabitants  a  constant  supply  for  domestic  purposes  in  manner  af oieaaid. 

The  complainant  claimed  that  the  defendant  company  had 
incurred  the  penalty  of  200Z.  imposed  by  sect.  16  of  the  Act 
upon  any  company  '^  which  violates,  refuses,  or  neglects  to 
comply  with  any  of  the  preceding  provisions  of  this  Act.'' 

The  learned  magistrate  dismissed  the  summons  upon  a  ground 
now  admitted  by  the  respondent  company  to  be  erroneous,  and 
not  material  to  this  report.  The  various  sections  of  the  Acts  of 
Parliament  referred  to  by  learned  counsel  are  set  out  in  the 
jndgmenta. 

Bousfield,  Q.C.,  and  Eldridge  for  the  appellant. — The  plaintiff 
was  entitled  to  sue  for  this  penalty,  for  he  had  an  interest  in  the 
result.  The  language  of  sect.  44,  which  gives  all  penalties 
recovered  under  this  Act  to  the  metropolitan  authority,  implies 
that  it  was  contemplated  that  an  individual  might  sue  for  them. 
They  cited  Cole  v.  Coulton  (29  L.  J.  125,  M.  C);  Bradlaugh  v. 
Clarke  (48  L.  T.  Rep.  681 ;  8  App.  Oas.  354). 

Darling,  Q.C.  {Oripps,  Q.C.,  and  J8.  M.  Bray  with  him)  for 
the  respondent  company. — An  individual  cannot  recover  a 
penalty  under  sect.  16  of  the  Act  of  1871.  The  offence  of  which 
the  appellant  complains — viz.,  failure  of  the  company  to  give 
him  a  sufficient  supply  of  water  for  domestic  Jiurposes — Ib  an 
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offenoe  under  another  Act  of  Parliament^  viz.^  the  Waterworks      ErnriN 
Clauses  Act^   1847,  which  applies  to  all  water  companies.     By  «       ?L 
sect.  43  of  that  Act  a  water  company  is  liable  to  a  penaUj  of  watbrwobks 
101.  for  neglecting  or  refasing  to  give  to  any  person  entitled  a     Gompant. 
sufficient  supply  '^  daring  any  part  of  the  time  for  which  the        ~T 

rates  for  such  supply  have  been  paid  or  tendered.^'     The  reason        ' 

why  the  appellant  did  not  proceed  under  that  section  is  because    Practice-- 
he  has  not  paid  or  tendered  his  rate.     The  Legislature  could  not     Summary^ 
have  intended  that  an  individual  who  cannot  sue  for  a  penalty  ^^jr^J^o/ 
of  101.  unless  he  has  paid  his  rate  should  recover  one  of  200Z.    pmuHtiea— 
for  the  very  same  grievance,  without  having  paid  any  rate  at  all.  Inttitutumof 
By  sect.  44  of  the  Act  of  1871  the  metropolitan  authority  alone  ^c<^nt'' 
can  sue  for  penalties  under  sect.  16.  water  $u/ppiy 

LorDLBY,  L.J. — ^This  is  a  case  stated  by  one  of  the  metro-  inmetropciu 
politan  police  magistrates  refusing  to  fine  the  defendants,  the     ^V^^^-l 
East  London  Waterworks  Company,  at  the  instance  of  a  Mr.    m.  43/44*; 
Ey£Sn.     The  short  facts  of  the  case  are  these  :  Mr.  Kyffin  is  the  34  ^  35  Vict. 
occupier  of  some  houses  in  the  Hackney-road,  within  the  district   ^-  ^^j^"'  ^* 
supplied  by  the  defendant  company,  and  he  laid  an  information 
complaining  that   the   company   unlawfully  failed   to   supply  a 
sufficient  quantity  of  water  for  domestic   purposes.     I  do  not 
wish  to   criticise   the  language  of   the  information ;    but  it  is 
ambiguous.     It  does  not  say  whether  the   complaint  was  that 
the  company  failed  to  give  a  constant  supply  to  the  district,  or 
whether  the  omission  complained  of  was  a  failure  to  supply  the 
complainant's  own   house.     However,    there  it   is.      Now,   the 
learned  magistrate  seems  to  have  thought  that  the  informant 
was  not  entitled  to  the  penalty  he  claimed  because  some  notice 
referred  to  in  sect.  16  of  the  Act    of  1871  had  not  been  given. 
But  it  was  pointed  out  in  the  course  of  the  argument,  and  it  is 
quite  clear,  that  when  you  come  to  look  at  that  section  the  notice 
referred  to  has  no  reference  to  the  complaint  of  this  gentleman, 
whichever  way  it  is  read.     The  notice  is  a  notice  required  to  be 
given  by  the  local  authority  to  continue  a  constant  supply  to  the 
district.       The   decision   of  the   learned   magistrate,   therefore, 
proceeded  on  an  erroneous  construction  of  sect.  16,  and  indeed 
this  was  admitted  to  be  so  by  counsel  for  the  company.     The 
real  point  of  controversy  in  this  case  is  an  extremely  important 
one,  namely,   whether  any   inhabitant  who   considers   himself 
aggrieved  is  entitled  to  proceed  against  the  company  for  the 
penalties   under    sect.     16  of  the    Metropolis   Water    Act    of 
1871.     Sect.    16   runs  thus :    "  Any   company   which   violates, 
reAises,  or  neglects  to  comply  with  any  of  the  preceding  pro- 
Tirions  of  this  Act  shall  be  liable  to  a  penalty  not  exceeding 
2001.'^ — ^which   is  a  very   heavy   penalty — "and  to  a   further 
penalty  not  exceeding  1002.  for  every  month  during  which  such 
violation,  refusal,  or  neglect  to  comply  with  the  said  provisions 
continues  after  they  shall  have  received  notice  in  writing  from 
the  Board  of  Trade  to  discontinue  such  violation,  refusal,  or 
neglect  as  aforesaid.^'     That  is  the  notice  to  which  I  referred. 


238  OBIMINAX  LAW  CASES. 

Ktffin      The  appellant's  contention  is  that,   notwithstanding  sects.  44 
Babt  London  *^^  ^^'  which  I  am  about  to  read,  he  is  entitled  to  enforce  this 
Watebwobxb  heavy  penalty.     Sect.  44  shows  where  the  penalty  is  to  go,  and 
Company,     also,  in  my  opinion,  who  is  to   sue   for  it.     ''Every  penalty 
1896        incurred  by  any  company  by  reason  of  non-compliance  with  any 
.'        of  the  provisions  of  this  Act,  shall  go  and  belong  to  the  metro- 
Practice—    politan  authority  within  the  jurisdiction  of  which  the  same  has 
^^^^|^_  been  incurred,   and   may  be  sued  for  and  recovered  by  aoch 
Recovery  of  metropolitan  authority  in  any  court   of  competent  jurisdiction 
penalties—    for  the  recovery  of  any  ordinary  simple  contract  debt  of  the 
^*"***^**^  like  amount.      .     .     .*'       Then    comes   sect.   45,   which  says, 
^'c^wfcww?     *'  Except  as  is  by  the  next  preceding  section  expressly  provided 
water  auppjy  all  penalties  under  this  Act  may  be  sued  for  and  recovered  in 
inmsWopoUs  the   court   of   summary  jurisdiction."       Well,   now,   evidently 
Vict.  c.  17     penalties  incurred   by   the  company  do  not  go  to  a  common 
M.  48, 44 ;    informer ;   they  go  to  the  metropolitan  authority,  and  may  be 
34  f  36  Viet,  recovered  in  what  is  called  an  action.      Now,  the  appellant 
c.  113^  »«•  7,   contends  that  he  is  entitled  to  sue  for  this  penalty,  not  for  his 
own  benefit — ^he  does  not  claim  that — ^but  in  order  to  put  the 
money  at  the  disposition  of  the  metropolitan  authority.     At  first 
there  seemed  to  be  some  difficulty  in  an  individual  having  any 
remedy  whatever.     But  counsel  for  the  company  has  referred  as 
to  the  Waterworks  Clauses  Act,  1847^  and  I  think  it  is  quite 
evident  that  under  sect.  43  of  that  Act  any  inhabitant  who  is 
aggrieved  by  having  an  insufficient  supply  is  entitled  to  proceed 
against  the  company  for  the   penalty  there  referred  to.     The 
penalty  is  a  comparatively  small  one,    lOZt,  and  forty  shillings 
to  the  town   commissioners,   and   another  forty  shillings   ^'to 
every    person    having   paid   or  tendered   the  rate''   for  every 
day  during  which  the  neglect  continues  after  notice  in  writing. 
Unfortunately  for  this  gentleman  he  cannot  enforce  this  penalty, 
for  he  has  not  paid  his  rate,   which  is  a   condition  precedent. 
Therefore,  the  remedy  which  he  has  under  that  Act  for  any 
injury  sustained  by  himself  he  is   not  in  a  position  to  pursue. 
He   contends,  however,  that  he  can  sue  the  company  for  the 
penalty  imposed  by  sect.  16  of  the  Act  of  1871  by  reason  of 
their  having,   as  he  alleges,  contravened   sect.  7  of  that  Act. 
Now,  that  such  section  of  the  Act  of  1871  refers  to  something 
which  was  quite  new  at  that  time,  that  is,  a  constant  supply  of 
water  to  districts.      That  section  is    as  follows:    [The  learned 
judge  read  the  section  as  set  out  above,  and  proceeded :]    The 
appellant  now  desires  to  sue  for  the  penalty  provided  by  sect.  16 
for   breach  of  this  section.     Now,  that  is  200Z.,  and  it  would 
certainly  be  curious  if  a  person  who  cannot  sue  under  sect.  43  of 
the  older  Act  in  respect  of  injury  done  to  himself  personally 
could  sue  for  that  very  same  injury  under  sect.  7,  and  sue  for  a 
penalty  of  200Z.     It  does  not  seem  consistent.     It  appears  to  me 
that  there  is  a  distinct  principle  underlying  this  Act,  and  that  is, 
that  the  duty  imposed  oy  the  Act  in  regard  to  a  constant  supply 
to  districts  is  a  duty  to  be  enforced  by  the  metropolitan  autho- 
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rity^  and  they  and  they  alone  can  sue  for  the  penalties  imposed      Ktffin 
on  the  company   for  failure  to  give  a  constant  supply.      That  ^^^  londok 
does  not  in  the  least  deprive  any  person  of  his  right  to  complain  Watbrwobra 
of  a  deficient  supply  to  himself  personally,  and  to  sue  for  the     Compant. 
penalty  imposed  on  the  company  for  that  offence  by  sect.  43  of       ^TH 

the  Act  of  1847.     That  appears  to  me  to  make  the  remedies        ' 

consistent,   and  also  to   be  in  accordance   with  what  I  think    Practice— 
was  the  obvious  scheme   of  the   Legislature.      There   is   good     fi^wwwnary^ 
sense  in  this,  because   we  know  as  a  matter  of  fact  that  this  ^^oonstant 
constant   supply   is  a    very   onerous    burden  ;    and  there   are  toater  supply 
sections  which  relieve  the  company  from  liability  for  not  giving  ^  ^1^^}^ 
it  if  from  drought  or  other  accident  they  are  prevented  from    ^  ^^^ 
doing  so— all  of  which  matters  can  be  much  better  considered    s«.  43»  44  \ 
by  the  metropolitan  authority  than  by  any  inhabitant  who  may  34  4-  84  Vict, 
think  hiniself  aggrieved.     I  am  satisfied  that  the  scheme  of  the  ^'  ^^^^'''  '* 
Act  is  that  for  which  Mr.  Darling  has  contended,  and  that  this 
appeal  must  be  dismissed.      The   appellant  has  an   adequate 
remedy,   under  sect.  43  of   the  Act  of  1847,  and  none  at  all 
ander  the  Act  of  1871.     But  in  this  case,  if  he  is  suing — as  I 
take  it  he  is — by  reason  of  failure  to  give  a  constant  sapply  to 
the  district,  he  is  not  the  proper  person  to  sue.     On  the  other 
hand,  if  his  claim  is  based  on  the  insufficient  sapply  to  himself, 
he  is  out  of  court,  because  he  has  not  prepaid  his  water  rate. 

EIat,  L.J. — I  am  of  the  same  opinion.  Looking  at  the  Act  of 
1871  alone^  an  ingenious  argument  was  propounded  in  favour  of 
the  appellant^  which  might  have  been  difficult  to  get  over.  But 
when  the  whole  scheme  of  legislation  is  looked  at  the  matter  is 
plain  enough.  By  the  Act  of  1847  an  individual  who  does  not 
get  a  sufficient  supply  of  water  has  a  remedy  given  to  him  in  the 
shape  of  a  penalty  which  is  to  go  into  his  own  pocket — at  least  as 
to  408.  a  day ;  and  that  remedy  can  be  enforced,  we  are  told,  by 
summary  proceedings.  Bat  that  remedy  is  subject  to  a  precedent 
condition^  which  is  a  very  reasonable  one,  that  he  shall  have  paid 
his  rate.  Beading  the  section  shortly,  as  far  as  it  applies  to  this 
case,  it  is  this :  if  the  undertakers  shall  refuse  to  furnish  any 
owner  or  occupier  entitled  under  this  Act  to  receive  a  supply  of 
water  during  any  part  of  the  time  for  which  the  rates  have  been 
paid  or  tendered,  they  shall  be  liable  to  a  penaltv  of  lOZ.  and 
shaU  forfeit  to  the  town  commissioners  and  to  'every  person 
having  paid  or  tendered  the  rate  the  sum  of  40s.  for  every  day  of 
default.  In  1871  comes  a  statute  which  obliges  the  undertakers 
on  the  requisition  of  the  metropolitan  authority — as  they  now 
are — to  supply  water  constantly  to  a  particular  district — that  is, 
to  give  a  '^  constant  supply,'^  and  if  they  fail  to  do  that  they  are 
liable  to  a  very  large  penalty,  namely,  200Z.  and  lOOZ.  for  every 
month  of  default  after  notice.  Then  there  is  a  curious  provision 
in  sect.  44,  that  these  penalties  may  be  recovered  by  the  metro- 
poUtan  authority  in  an  action  in  any  Coart  in  which  a  simple  con- 
tract debt  of  the  same  amount  might  be  recovered.  If  the  amount 
sought  to  be  recovered  could  be  recovered  in  the  County  Court,  they 
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Kttfin      might  go  there ;  if  not^  they  might  come  to  the  High  Court,  or 

East  Londoh  ^  ^^^  Court  which  had  jurisdiction  to  assist  in  the  recovery  of  a 

Watirwobkb  simple  contract  debt  of  that  amount.    Now  that  shows  the  means 

OoMPAMT.     by  which  penalties  payable  by  the  company  under  the  Act  of 

rrr        1871  are  recovered.     Then  follows  a  section  which  says  that, 

!        except  as  mentioned  in  the  section  just  referred  to,  all  penalties 

PracUcB—    under  this  Act  may  be  sued  for  and  recovered  in  a  Court  of 

^'^l^^*^^  summary  jurisdiction.     At  first  I  thought  that  the  two  sections 

^*^^^^^'o/   might  ^e  reconciled  without  looking  beyond  the  Act  itself. 

penalHea—   There  was,  however,  a  difficulty.     But  when  the  Act  of  1847  is 

Instituticnof  looked  at  along  with  this  Act  the  difficulty  vanishes.     We  then 

^^^^^C^Jt^t^  see  that,  if  the  appellant's  contention  is  right,  the  absurd  result 

water  tuppVy  would  foUow  that  an  individual  complaining  of  an  insufficient 

inmetropoUi  supply,  who  could  not  under  sect.  43  of  the  Act  of  1847  recover  a 

Vict  f  17     P^^^^lty  of  10^->  ^^  o^Qn  40«.,  unless  he  had  previously  paid  his  water 

88, 43, 44;    rate,  might  yet,  under  sect.  16  of  the  Act  of  1871,  recover  a  penalty 

84  f  85  Vict,  of  2002.  and  lOOZ.  a  month  without  paying  any  rate  at  all.     Such 

^  ^^16^  ^'  ^  result  would  be  ludicrous,  and  it  is  impossible  to  suppose  that 

the  Legislature  intended  anything  of  the  kind.     The  meaning  of 

the  legislation  is  clear.     An  individual  who  is  aggrieved  by  not 

getting  a  sufficient  supply  may — ^provided  he  has  paid  his  rate,  not 

otherwise — proceed  under  the  general  Act  of  1847  and  get  a 

small  penalty.     Failure  to  give  a  constant  supply  is  a  matter 

between  the  company  and  the  metropolitan  authority.   The  latter 

make  the  requisition  for  a  constant  supply,  and  they  alone  can 

recover  the  large  penalty  for  failure  of  the  company  to  give  it. 

This  makes  the  whole  legislation  consistent  and  intelligible,  and 

avoids  the  gross  absurdity  which  I  have  mentioned.     The  result 

is,  although  I  do  not  agree  with  the  special  reason  given  by  the 

learned  magistrate — which  indeed  was  disavowed  at  the  bar — 

that  the  applicant  has  no  right  whatever  to  recover  this  penalty, 

and  the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 
Solicitors  for  the  appellants,  Tiddeman  and  Enthaven. 
Solicitors  for  the  company,  Kebbell  and  Miller. 
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QUEEN'S  BENCH  DIVISION. 

Tuesday,  Feb.  11,  1896. 
(Before  Lindlet  and  Kat,  L. JJ.) 

PsABSON  (app.)  V.  The  Belgian  Mills  Gohpant  Limited 

(reaps.),  (a) 

Factory — Machinery — Factory  and  Workshop  Act,  1878  (41  ^  42 

Vict,  c.  16),  8.  9.. 

Sect-  9  of  the  Factory  and  Workshop  Act,  1878,  provides  that, 
*^A  child  shall  not  he  allowed  to  clean  any  part  of  the  machinery 
in  a  factory  while  the  same  is  in  motion.^* 

Held,  that  the  construction  of  this  section  is  that,  ''  a  child  shall 
not  be  allowed  to  clean  any  part  of  the  machinery  while  the 
machinery  is  in  motion  " ;  and  therefore  that  a  child  can/not 
clean  a  fixed  part  of  the  machine  while  the  machine  itself  is  in 
motion.  * 

CASE    stated  by   justices   of  the   peace   for  the   county  of 
Lancaster,  acting  for  the  division  of  Oldham. 

At  a  petty  sessions  held  on  the  26th  day  of  June,  1895,  an 
information  and  complaint  was  preferred  by  James  Pearson,  an 
inspector  of  factories  (the  appellant),  against  the  Belgian  Mills 
Company  Limited  (the  respondents),  that  on  the  22nd  day  of 
May^  1895,  at  Boy  ton,  in  the  division  of  Oldham,  the  respondents 
were  then  and  there  the  occupiers  of  a  certain  factory  within  the 
meaning  of  the  Factory  and  Workshop  Act,  1878,  wherein  on 
that  day  the  respondents  did  then  and  there,  in  contravention  of 
sect.  9  of  the  Factory  and  Workshop  Act,  1878,  allow  a  certain 
child  to  clean  a  part  of  the  machinery  while  the  same  was  in 
motion  by  the  aid  of  steam. 

The  justices  heard  and  determined  the  information  and 
dismissed  the  same. 

Upon  the  hearing  of  the  information  and  complaint  the 
following  facts  were  proved  or  admitted : — 

The  respondents  are  cotton  spinners  and  carry  on  business  at 
the  Belgian  Mill. 

The  child  gave  evidence  that  he  was  eleven  years  of  age ;  that 
he  was  employed  at  the  respondents'  mill  as  a  "  little  piecer  "  ; 
that  on  the  day  referred  to  in  the  information  he  was  cleaning 
the  front  part  of  the  roller  beam  when  the  appellant  spoke  to 
him,  and  that  the  machine  (a  spinning  mule)  was  running  at  the 
time.    A  roller  beam  is  a  fixed  part  of  a  spinning  mule. 

(d)  Reported  by  W.  W.  Obr,  Esq.,  Baxrister-at-Law. 
VOL.  XVIIl.  R 
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Pbarson         In  cross-examination  by  the  solicitor  for  the  respondents  the 

Thb  b     ia    ^^^^^  stated  that  he  was  using  a  wire  behind  the  creel  to  clean^ 

Mills       ^^^^  ^^^t  he  did  not  think  that  what  he  was  doing  was  dangerous ; 

Company     that   the   piecing  is   done   by   the   " minders''   and   the   ''big 

Limiiui.     piecers,''   and  that  besides   keeping   the   floors  and  the  fixed 

1896.        machinery  clean  and  tidy  there  was  very  little  for  him  to  do. 

The  secretary  of  the  Master  Cotton  Spinners  Association  and 

Factory  Acts  ^j^^  president  of  the  Operative  Cotton  Spinners  Association  ffave 
in  motion---  ©videnco  that  io  their  opinion  this  cleaning  was  not  dangeroas. 
Cleaning  of       The  appellant  in  his  evidence  stated  that  he  saw  the  child  in 
fixed  portion  the  Belgian  Mill  on  the  22nd  day  of  May  cleaning  part  of  the 
^i'^'Tv^t.  machine  while  the  machine  was  in  motion  by  steam%ower. 
e.  16,  s.  9.         It  was  admitted^  and  the  justices  found  as  a  f act^  that  the  part 
of  the  machine  that  the  child  was  cleaning  was  not  in  motion, 
but  that  the  machine  of  which  part  was  being  cleaned  was  in 
motion.     They  also  found  as  a  fact  that  the  cleaning  in  question 
was  not  dangerous. 

Sect.  9  of  the  Factory  and  Workshop  Act^  1878,  provides  as 
follows : 

A  child  shall  not  be  allowed  to  dean  any  part  of  the  machinery  in  a  faetory  while 
the  same  is  in  motion  by  the  aid  of  steam,  water,  or  other  mechanical  power; 

A  yoang  person  or  woman  shall  not  be  allowed  to  clean  such  part  of  the  machinery 
in  a  factory  as  is  mill  gearing  while  the  same  is  in  motion  for  the  purpose  of 
propelling  any  part  of  the  mannfactoring  machinery; 

A  child,  yonng  person,  or  woman  shall  not  be  allowed  to  work  between  the  fixed 
and  traversing  part  of  any  self-acting  machine  while  the  machine  is  in  motion  by 
the  action  of  steam,  water,  or  other  mechanical  power ; 

A  child,  young  person,  or  woman  allowed  to  clean  or  to  work  in  contraventioii  of 
this  section  shall  be  deemed  to  be  employed  contrary  to  the  proviflions  of  thia  Aet. 

By  sect.  96^  a  ^'  child  "  means  a  person  under  fourteen  years  of 
age. 

On  behalf  of  the  appellant  it  was  contended  that  sect.  9^  par.  1^ 
applied  to  the  whole  of  any  machine  part  of  which  was  in 
motion. 

On  behalf  of  the  respondents  it  was  contended  that,  as  the 
pai*t  of  the  machinery  being  cleaned  was  not  in  motion,  sect.  9, 
par.  1,  did  not  apply. 

The  justices  were  of  opinion  that  sect.  9  of  the  Factory  and 
Workshop  Act,  1878,  does  not  prevent  the  cleaning  of  a  fixed 
part  of  a  running  machine. 

The  question  of  law  for  the  opinion  of  the  Court  was  :  Whether 
sect.  9,  par.  1,  of  the  Factory  and  Workshop  Act,  1878,  applies 
to  the  cleaning  by  a  child  of  the  fixed  part  of  a  machine  in 
motion  by  steam,  water,  or  other  mechanical  power. 

H.  Sutton  for  the  appellant. — The  section  says  that  a  child 
shall  not  clean  '^  any  part  of  the  machinery  while  the  same  is  in 
motion.'^  The  word  *'  same ''  in  this  section  refers  grammatically 
to  the  last  antecedent,  namely,  '^  machinery,^'  and  not  to  the 
word  "  part";  so  that  the  section  runs  ^^ shall  not  be  allowed  to 
clean  any  part  of  the  machinery  while  the  machinery  is  in 
motion.''     In  this  case  all  that  part  of  the  machinery  which  was 
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intended  to  move  was  in  motion^  and  if  the  construction  placed      Psarbon 
on  the  section  by  the  justices  be  the  correct  one,  then  it  would  ^^^  Belgian 
bring  about    the  very   mischief    the   Legislature  intended   to        mills 
prevent,  because  the  object  of  the  Legislature  evidently  was  to     Company 
keep  children  away  altogether  from  machinery  in  motion.     The      LiMrrsp. 
justices  have  found  as  a   fact  that  this   employment  was   not        igge. 

dangerous.     It  was  not  admitted  that  it  is  not  dangerous,  but        

the  appellant  deliberately  refrained  from  giving  evidence  to  ^^^^j^^^^ 
show  that  it  was  dangerous,  in  order  to  raise  this  very  important  ^^  motion— 
question  so  as  to  stop  school  children  being  put  to  this  work.  Cleaning  of 
Whether  it  is  dangerous  or  not  is  wholly  immaterial,  and  the  ^^^^  f  xi— ** 
appellant  had  allowed  the  facts  to  be  stated  more  against  him  41  ^^^42  Vict. 
than  he  might  have  done  in  order  to  raise  the  question.  c  16,  «.  9. 

The  respondents  did  not  appear. 

LiNDLBT,  L.J. — ^This  question  turns  upon  the  true  construction 
of  the  first  paragraph  of  sect.  9  of  the  Factory  and  Workshop 
Act,  1878.     What  was  done  here  was  this  :  there  was  a  spinning 
machine,  some  portions   of   which  were  of  course  fixed.     The 
child  was  not  cleaning  any  part  of  that  machine  which  was  in 
motion ;  but  the  whole  machine  was  in  motion ;  that  is  to  say,  all 
the  parts  which  .could  move  were  moving,  bat  those  parts  which 
were  not  intended  to  move  were  fixed  necessarily.     The  child 
was  employed  to  clean  the  fixed  parts,  not  those  in  motion.    The 
question  turns  upon  the  meaning  of  the  word  ^^same'^  in  the 
section,  while  the  "same''   is  in  motion.     The  word  "same" 
there  clearly  to  my  mind  means  the  machinery,  not  the  particular 
part ;  and  the  section  does  not  merely  mean  to  prevent  children 
cleaning  the  parts  which  are  in  motion,  but  it  means  that  children 
shall  not  clean  any  part  of  a  machine  in  a  factory  while  the  same 
— that   is,  that  machinery  and   not  the  particular  part — ^is   in 
motion.     The  magistrates  found  here  that  what  the  child  was 
doing  was  not  dangerous,  and  that  the  child  was  not  injured ; 
but  it  seems  obvious  that  the  object  of  the  section  is  to  prevent 
children  being  brought  near  the  moving  parts  of  any  machinery, 
which,  of  course,  they  must  be  if  they  are  put  to  clean  the  fixed 
parts  of  a  moving  machine.     1  think  the  broad  sense  of  the 
thing  is  that  children  are  to  be  kept  away  from  such  places,  and 
I  think  therefore  that  the   case  ought  to  be  remitted,   as   the 
justices  ought  to  have  convicted.    We  leave  them  to  decide  upon 
the  fine. 

Kat,  L.J. — ^It  seems  to  me  that  the  grammatical  construction 
of  this  statute  is  entirely  against  what  the  justices  have  found. 
According  to  the  grammatical  construction  the  word  "  same ''  in 
the  section  means  the  machinery,  not  the  part  which  is  moving ; 
and  when  we  come  to  consider  what  the  object  of  the  provision 
is,  that  that  is  the  true  construction  seems  to  me  unquestionable. 
If  a  child  is  employed  to  clean  a  part  of  a  machine  which  never 
moves  while  the  machinery  is  in  motion,  he  is  exposed  to  almost 
as  great  a  danger  as  he  would  be  if  he  were  touching  a  part  of 
the  machine  which  was  moving.    Take,  for  instance,  the  bearing 

B  2 
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Pearson     of  a  cog-wheQl;  the  axle  of  a  cog-wheel  revolyes  in  a  bearing. 

Thb  Belgian  ^^®  child  may  be  employed,  according  to  the  decision,  to  clean 

Mills       that  bearing  because  the  bearing  itself  does  not  move,  although 

Company     the  axle  and  the  cog-wheel  are  in  rapid  motion.     It  seems  to  me 

^^^^'      that  there  would  be  a  great  danger  if  he  were  employed  to  do  a 

1896.        thing  of  that   kind.     It   is    no    answer    to    say    that  in   this 

particular  case  the  child  was  not  in  danger.     That  is  not  the 

^^aXw«^  ^^®s^i^^*  ^^^  ^^^  question  is  what  the  statute  meant,  and  to  my 

in  motion^   mind  the  statute  plainly   means  that,  while  the  machine  is  in 

Cleaning  of  motion,   that  is,  while  all  the  movable  parts   of  that  machine 

^^h'ld^  which  should  move  when  the  machine  is  acting  are  moving,  then 

41  4'  42  Viet,  *^®  child  shall  not  clean  any  part  of  that  machine — not  only  shall 

c.  16, 8.  9.    not  clean  parts  that  are  in  motion,  but  shall  not  clean  any  parts 

of  that  machine.  Any  other  construction  would  be  to  put  a  child  in 

the  very  danger  which  this  section  intended  to  provide  against. 

I  am  therefore  of  opinion  that  this  is  a  case  entirely  within  the 

mischief  contemplated  by  the  Act,  and  within  the  very  words  of 

the  Act. 

Appeal  allowed.     Gaae  remitted  to  the  justices. 
Solicitor  for  the  appellant.  The  Solicitor  to  the  Treasury, 
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Feb,  11  and  12,  1896. 

(Before  Lindley  and  Kay,  L.JJ.) 

Strickland  v,  Hayes,  (a) 

Bye^laws  —  Validity  —  Good  government  of  cownty  —  Ohscene 
language  on  land  adjacent  to  public  pla^e — Annoyance  to 
public — Reasonableness, 

A  county  council  acting  under  the  powers  conferred  by  sect.  16  of 
the  Local  Oovemment  Act,  1888,  to  make  bye-laws  ^^  for  the  good 
rule  and  government  of  the  county  "  passed  the  following  bye- 
law  :  "  No  person  shall  in  any  street  or  public  place,  or  on  land 
adjacent  thereto,  sing  or  recite  any  profane  or  obscene  song  or 
ballad,  or  use  any  profane  or  obscene  language,^* 

Held,  that  the  bye-law  was  unreasonable  and  invalid,  first,  for 
extending  the  offence  to  ^' land  adjoint  to''  a  public  place ; 

(a)  Reported  by  G.  H.  Qbant,  Esq ,  Barrister-at-Law. 
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Mcondly,  for  contaimng  no  words  importing  that  the  act  done  Stbiokland 
must  have  caused  annoyance.  „ 

/^ASB  stated  by  justices  of  Worcester.  J^ 

The  following  facts  appeared  from  the  case :—  Ohacmity— 

At  a  petty  sessions  held  for  the  petty  sessional  division  of  J^l^^^ 
Worcester  at  the  Shirehall^  on  the  20th  day  of  August^  1895^  an     adjoining 
information  was  preferred  by  the  respondent^  Alfred  Hayes^  a  public  picice-- 
police  sergeant  of  the  county  of  Worcester,  against  the  appellant,  ^°°f  f^*^/' 
Henry  Strickland,  alleging  that  the  said  Strickland,  on  the  2nd  —.Re^^^U- 
day  of  July,  1895,  did  unlawfully  use  certain  obscene  language   ne$a  of  bye- 
in  a  public  place  at  North  Hallow,  in  the  county  of  Worcester,  ^^r^^  ^^ 
contrary  to  the  bye-laws  of  the  Worcestershire  County  Council.    ,^  23^;  5^1  rf*  62 

It  was  proved  on  behalf  of  the  informant  that  the  obscene    Vict,  e,  41, 
langaage  complained  of  was  used  by  the  appellant  on  a  footpath        '-  ^^• 
in  a  field,  and  that  a  large  number  of  persons  were  present. 

In  1894  the  Worcestershire  County  Council,  under  the  powers 
conferred  by  sect.  16  of  the  Local  Oovernment  Act,  1888,  made 
certain  bye-laws  expressed  to  be  "  for  the  good  rule  and  govern- 
ment of  the  county,^'  and  such  bye-laws  were  sent  to  a  Secretary 
of  State  for  approval,  under  sect.  23  of  the  Municipal  Corporations 
Act,  1882,  and  not  disallowed. 

No.  8  of  such  bye-laws,  under  which  the  present  information 
was  laid,  is  as  follows  : 

No  penon  shall  in  any  street  or  pnblio  place,  or  on  land  adjacent  thereto,  sing  or 
recite  any  profane  or  obscene  song  or  ballad,  or  nse  any  profane  or  obscene  langnage. 

Bye-law  1 1  is  as  follows  : 

Any  person  who  shall  offend  against  any  of  the  foregoing  bye-laws  shall  be  liable  on 
a  summary  conTiction  to  a  penalty  not  exceeding  forty  shillings  for  each  such 
offence. 

At  the  hearing  several  objections  to  the  validity  of  the  bye-law 
were  raised  by  the  appellant,  but  for  the  purposes  of  this  case 
two  only  are  material,  viz.  :  (1)  that  the  bye-law  was  unreason- 
able on  the  ground  that  it  included  land  adjacent  to  a  public 
place ;  and  (2)  that  it  was  unreasonable  and  repugnant  to  the 
general  law  of  the  land,  inasmuch  as  it  contained  an  absolute 
prohibition  of  profane  and  obscene  language  under  all  circum- 
stances without  qualification,  and  was  not  limited,  as  are  the 
offences  mentioned  in  the  28th  section  of  the  Towns  Police 
Glauses  Act,  1847,  to  cases  where  annoyance  is  caused  to  the 
public  by  such  language. 

By  sect.  16  of  the  Local  Grovemment  Act,  1888,  a  county 
council  shall  have  the  same  power  of  making  bye-laws  in  relation 
to  their  county  as  the  council  of  a  borough  have  of  making  bye- 
laws  in  relation  to  their  borough  under  sect.  23  of  the  Municipal 
Corporations  Act,  1882. 

By  sect.  23,  sub-sect.  (1),  of  the  Municipal  Corporations  Act, 
1882,  the  council  may  from  time  to  time  make  such  bye-laws  as 
to  them  seem  meet  for  the  good  rule  and  government  of  the 
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Stbioklahd    borough^  and  for  the  prevention  and  suppression  of  nmsanoes 
--  ^'  not  already  punishable  m  a  summary  manner  by  virtue  of  any 


Act  in  force  throughout  the  borough. 


1896.  The  magistrates  decided  that  the   bje-law   under  which  the 

— "  _   information  was  laid  was  not  ultra  vireSy  not  unreasonable^  and 
Language    ^^t  repugnant  to  the  general  law  of  the  land^  and  they  convicted 
used  on  land  and  fined  the  appellant  subject  to  this  case. 

adjoining         Grump,  Q.C.  for  the  appellant. — The  bye-law  is  ultra  vires,  for 
^oodgoverZ  ^^  ^^  unreasonably  wide  in  its  terms;  it  creates  an  entirely  new 
ment  of  county  offeuce^  and  is  repugnant  to  the  law  of  the  land.      The  county 
^ReasonahU-  council  can  Only  make  bye-laws  in  respect  of  something  which 
l»w^46  4^^46  ^^  contrary  to  law,  or  to  prohibit  the  doing  of  something  so  as  to 
Vict.  c.  50,    annoy  or  injure  the  inhabitants  or  be  a  nuisance^  the  latter  being 
«.23;  51  4r  52  the  powers  conferred  by  sect.  23  of  the  Municipal  Corporations 
^*^  16*^'    Act,  1882.      In  other  words,  the  council  can  have  no  greater 
power   to    make    bye-laws    for   the    county  than   the  borough 
justices   have  for   urban  districts.      This  bye-law  makes  it  an 
offence   to   sing  obscene   songs  or  use  obscene  language  in   a 
man's  own  garden   or   park^   if  adjacent    to   a   highway^    even 
though  it  were  impossible  for  anyone  to  hear  him.     Such  a  bye- 
law  is  bad  :  {Johnson  v.  Mayor  of  Croydon,  54  L.  T.  Rep.  295  ; 
16  Q.  B.  Div.  708;  Everett  v.  Grapes,  8  L.  T.  Rep.  669).      In 
sect.  28  of  the  Towns  Police  Glauses  Act,  1847^  the  Legialatore 
has  confined  the  offence  of  using  bad  language  to  cases  where  it 
is  used  in  a  street,  and  even  then  only  if  it  causes  annoyance  to 
the  public.      The  council  cannot  make  a  bye-law  more  stringent 
than  that  which  the  Legislature  has  authorised  for  towns. 

Channell,  Q.C.  {Brooke  Little  with  him)  for  the  respondent. — 
This  bye-law  is  reasonable,  and  ought  to  be  supported.  The 
word  *'  adjacent  '^  must  be  construed  to  mean  within  hearing.  If 
the  obscene  language  can  be  heard  by  others  it  would  be  an 
offence  although  it  were  not  uttered  in  a  public  place :  {Beg.  v. 
Thallman,  33  L.  J.  58,  M.  C).  If  the  act  done  is  of  such  a 
character  in  its  own  nature  as  to  be  likely  to  cause  annoyance,  it 
is  not  necessary  to  prove  annoyance  in  fact.  He  cited  Lnmes  v. 
Newman  (70  L.  T.  Rep.  689 ;  (1894)  2  Q.  B.  292).  The  ase  of 
obscene  language  is  an  act  of  such  a  character,  that  it  ought  to  be 
presumed  to  be  an  annoyance  to  all  within  hearing  of  it.  More- 
over, a  bye-law  is  not  inconsistent  with  the  law  merely  because 
it  forbids  something  which  might  lawfully  have  been  done 
before :  per  Lord  Campbell  in  Edmonds  v.  Company  of  Water" 
men  (1  Jur.  N.  S.  727). 

Crump,  Q.C.  in  reply. — Beg.  v.  Thallman  was  a  common  law 
nuisance  which  must  cause  annoyance  to  the  public.  Annoyance 
cannot  be  inferred  in  this  bye-law,  which  makes  the  mere  use  of 
obscene  language  an  offence.  The  precise  offence  with  which 
any  person  is  charged  must  be  specified  in  the  bye^law. 

LiNDLBT,  L.J. — In  this  case  the  question  is  whether  a  bye-law 
under  which  the  appellant  was  convicted  is  valid  or  not.  Several 
objections  were  raised  against  the  bye-law^  some  of  which  are 
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antenable.      For  example^  it  was  said  that  the  sanction  of  the   Stbioklamd 
Local  Government  Board  was  required  nnder  sect.  184  of  the       „  ^' 

Pnblio  Health  Act,  1875.     That  objection  is  disposed  of  by  the         ' 

Act  nnder  which  this  bye-law  was  made^  viz.^  the  Municipal       1896. 
Corporations  Act,   1882,  by  sect.  28  of  which  the  consent  of  a  T  _ 

Secretary  of  State  is  made  sufficient.      The   really  important    i^^^uc^e 
point,   however,    was   this :    This   bye-law,    it    was   said,    was  used  on  land 
unreasonable,  and  not  in  accordance  within  the  existing  law  of     odjoi/ning^ 
the  land,  because  it  goes  too  far  and  constitutes  an  entirely  new  ^^^^j  govwn^ 
offence.      That  is  a  formidable  objection^  for,  although  we  have  ment  of  county 
no  sympathy  with  people  who  want  to  sing  obscene  songs,  it  is  —RefuonahU- 
nevertheless  important  for  us  to  see  that  any  bye-laws  made  to  i^L^^^^ 
prevent  it  do  not  go  beyond  the  powers  given  by  the  Legislature    vict  c.  60, 
for   that  purpose.     Now,   the   Act   of    Parliament,   under    the  »•  23 ;  51 4- 52 
authority  of  which  this  bye-law  was  framed,  is  the  Municipal     ^^-^^^^y 
Corporations  Act,  1882,  sect.  23,  and  I  am  unable  to  find  that 
the  county  council  has  any  power  under  that  Act  to  make  bye- 
laws  beyond  what  are  required  '^  for  the  good  rule  and  govern- 
ment ^*  of  the  county.      Bye-laws  are  not  to  be  made  merely  to 
spell  out  the  dislikes  of  members  of  the  council.     They  must  be 
really  for  the  better  government  of  the  county.      Now,  I  have 
no  hesitation  in  saying  that  the  bye-law  in  question  goes  too  far. 
The  words  ''  on  land  adjacent  '^  to  a  public  place  go  far  beyond 
what  is  necessary  for  the  good  government  of  the  county.     The 
effect  of  such  a  law  might  be  that  a  ^'  person  might  be  convicted 
of  using  bad  language  in  a  stable  or  any  other  place  near  a 
highway^'  although  no  person  could  possibly  have  heard  him. 
Such  a  provision  might  open  the  door  to  considerable  tyranny, 
and  in  my  judgment  it  goes  too  far.  It  does  not  follow,  however, 
that   the  rest    of   the  bye-law  must    be    bad  also.       There   is 
plenty   of  authority   to  show   that  a  bye-law  may  be  severed, 
and    if  one   part   of  it  is   good,   that  part  may  be   enforced 
although    the   rest   may    be   bad.      There    is   no   difficulty  in 
striking    out    the    words    ''or    on     land    adjacent    thereto,'^ 
and  reading  the    bye-law  with  those  words  omitted.      But  if 
that    is   done,   one  is   immediately   struck   by    the    fact    that 
there  is  not  a  word  in  the  bye-law  to  imply  that  the  doing  of  the 
prohibited  thing  must  be  in  any  way  an  annoyance  to  the  public. 
Some  such  words  invariably  form  part  of  any  similar  provisions 
in  Acts  of  Parliament,  as  in  the  Towns  Police  Glauses  Act,  1847, 
s.  28.      That  Act  shows  that  the  Legislature  did  not  intend  to 
make  the  singing  of  an  objectionable  song  in  a  public  place  an 
offence,  if  it  were  sung,  as  it  easily  might  be,  in  a  place  where 
there  was  not  a  soul  to  hear  it.     It  has  been  suggested  that  the 
bye-law  implies  of  necessity  that  the  offence  causes  annoyance  to 
the   public.      But  I  agree  with  the  answer  of  Mr.  Crump,  that 
all  that  is  required  for  a  conviction  is  to  prove  that  the  offence 
specified  in  the  bye-law  has  been  committed,  and  that  offence  is 
complete  under  this  bye-law,  whether  any  person  could  hear  or 
not.     I  think,  therefore,  that  it  cannot  be  supported  in  its  present 
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SnaaKLAMD   form,  although  a  slight  alteration  in  the  wording  might  pnt  it 

'  Kat^  L.J. — I  confess  I  should  have  been  glad  if  this  bye-law 

1896.       and  conviction  could  have  been  supported^  because  in  this  case 
.      itu^  *^®  foolish  person  who  was  convicted  did  in  fact  use  the  obscene 
LflM^u^e    language  in  the  presence  of  a  large  number  of  people ;  and  if  the 
wed  on  land  bye-law  had  been  so  worded  as  to  confine  its  operation  to  persons 
^l^i^y^     behaving  like  the  appellant^  I  should  have  said  it  was  a  perfectly 
^w)d  govern-  P^*oper  bye-law.     But  we  have  to  deal  with  an  Act  of  Parliament 
ment  of  cowiUy  which  enables  the  county  council  to  frame  bye-laws  for   the 
—ReawnahU'  "good  rule  and  government "  of  the  county,  and  if  we  were  to  hold 
Un^-^^Xe  ^^^^  *^^^  bye-law  was  valid,  we  should  have  similar  bye-laws  made 
Viet,  e.  50,    by  County  councils  throughout  the  country.     If  we  compare  this 
«.  23 ;  51 4-62  bye-law  with  the  provisions  of  Acts  of  Parliament  dealing  with 
^***  1^6^^*    similar  subjects  we  find  that  words  which  are  always  present  in 
those  Acts  are  omitted  in  the  bye-law.     Take^  for  example,  the 
28th  section  of  the  Towns  Police  Clauses  Act,  1847.     The  pro- 
hibitions in  that  section  are  guarded  by  such  words  as   ''to 
the  annoyance  of  the  public.^'    That  Act  does  not  make  the 
utterance  of  obscene  language  in  streets  an  offence  unless  it  is 
done  to  the  annoyance  of  the  public.     Can  it  be  right  that, 
rejecting  the  ordinary  form  of  laws  on  this  subject^  a  county 
council  should  make  a  bye-law  in  these  wide  terms  when  they 
have  only  power  to  make  bye-laws  for  the  better  government  of 
the  county  ?     It  appears  to  me  impossible  to  avoid  the  conclusion 
that  it  would  be  an  infringement  of  the  bye-law^  although  no 
human  being  heard  or  could  hear  what  was  said.     If  a  man  were 
to  give  himself  up  and  confess  having  used  such  language  when 
alone^  that  would  be  sufiElcient  evidence  of  an  infringement  of 
this    bye-law.      And    then^  again,  when    we    compare  it  with 
Acts  of  Parliament  dealing  with  streets,  we  find  that  the  words 
requiring  the  condition  of  annoyance  are  omitted.     Why  are 
they  omitted,  but    because  it  was  intended  that  the  bye-law 
should  be  in  wider  terms  than  the  statute  ?    Mr.  Channell  has 
ingeniously  argued  that  the  presence  of  words  making  annoy- 
ance of  the  essence  of  the  oifence  ought  to  be  implied  in  such  a 
bye-law  as  this.     But  the  fact  remains  that  no  such  words  are  to 
be  found  in  this  bye-law,  although  such  words  do  appear  in  the 
Acts  of  Parliament.     Moreover,  I  think  Mr.  Crump  was  right  in 
his  contention  that  the  man  has  a  right  to  insist  that  the  offence 
of  which  he  is  convicted  should  be  clearly  stated  in  the  bye-law. 
There  are  no  words  in  it  making  annoyance  a  condition  of  the 
offence,  and  he  has  a  right  to  demand  that  they  shall  not  be 
implied.     I  think,  therefore,  the  conviction  must  be  set  aside, 
and  I  can  only  express  a  hope  that  the  council  will  reframe  their 
bye-law  in  more  careful  language. 

Sohcitor  for  the  appellant,  Tree,  Worcester. 
Solicitors  for  the  respondent,    Clarke  and  Blundell,  for  S. 
Thomeley,  Worcester. 
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QUEEN^S  BENCH  DIVISION. 

Feb.  12  and  13,  1896. 
(Before  Lindlbt  and  Kay,  L.JJ.) 

LiDDALL  V.   LOFTHOUBE.  (a) 

Chiming — Using  place  for  purposes  of  betting — '^  Place  '^ — 16  ^11 

Vict.  c.  119,  88,  1,  3. 

The  respondent  on  three  successive  days  stationed  himself  ai  the 
same  spot  on  an  open  piece  of  ground  for  the  purpose  of  betting 
on  horse-races  with  any  person  who  chose  to  bet.  The  spot 
occupied  by  the  respondent  wa^  a  bay  like  the  stall  of  a  stable, 
formed  by  a  hoarding  at  the  respondent's  back,  and  on  either 
side  of  him  by  stays  supporting  the  hoardiny. 

Held,  that  the  respondent  was  using  a  "  place ''  for  the  purpose  of 
betting  with  persons  resorting  thereto  within  the  meaning  of 
sect.  3  of  the  Betting  Rouses  Act,  1853. 

/^ASE  stated  by  justices.     The  facts  were  as  follows  : — 

At  the  police-court,  Stockton-on-Tees,  an  information  was 
preferred  by  John  Liddell  (hereinafter  called  the  appellant), 
under  the  stat.  16  &  17  Vict.  c.  119,  s.  3,  against  William  Henry 
Lofthouse  (the  respondent),  for  that  he  the  said  Lofthouse 
between  the  18th  and  20th  days  of  June,  1895,  at  the  borough  of 
Stockton-on-Tees  aforesaid,  then  being  a  person  using  a  certain 
place  situate  on  the  river  side  in  the  said  borough  and  known  by 
the  name  of  the  '^  Betting  Ground,' '  did  unlawfully  use  the  said 
place  for  the  purpose  of  betting  with  persons  resorting  thereto 
upon  certain  events  and  contingencies  of  and  relating  to  certain 
horse-races,  contrary  to  the  form  of  the  statute,  &c.,  which 
information  was  heard  on  the  25th  day  of  July,  1895,  when  the 
magistrates  dismissed  the  said  information. 

Upon  the  hearing  the  following  facts  were  proved :  A  plan  of 
the  ground  in  question  which  is  known  as  "Hubback's  Quay'' 
was  put  in  by  the  appellant  and  admitted  by  the  respondent.  A 
red  cross  on  the  plan  was  afterwards  placed  there  by  the  justices 
to  make  this  case  clearer. 

Thomas  Parden,  a  sergeant  of  police,  stationed  at  Seaham 
Harbour  in  the  county  of  Durham,  went  on  the  18th  day  of  June, 
1895,  to  the  said  ground  called  Hubback's  Quay.  Hubback's 
Quay  is  partly  surrounded  by  a  hoarding  supported  by  stays 
driven  into  the  ground  upon  or  near  to  the  Quay  side,  Stockton- 

(a)  Reported  by  G.  H.  Osamt,  Esq.,  Barrister-at-Law. 
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LiDDBLT>      oD-Tees.     He  there  saw  the  respondentj  some  bookmakers^  and  a 
-      ^'  number  of  persons.     The  18th  day  of  June  was  one  of  the  Ascot 

'    Baoe  days.  The  respondent  on  the  last-named  day  was  frequently 

1896.       at  or  near  to  the  stay  of  the  hoarding  (which  is  marked  with  a 
~T~        red  cross  on  the  plan)  between  12.45  p.m.  and  5  p.m.  when  the 
U^ng^iace   afternoon   racing  was  over.      The   respondent    when    he    was 
for  hetiing—  standing  beside  this  stay  at  times  leant  against  it  and  used  it  as 
**  Pi(Uie "—   a  sort  of  rest  for  his  body.     He  called  out  the  odds  on  horse- 
c\i^li7l\.  ^^^^^>  8,nd  both  received  and  paid  money.     On  the  19fch  day  of 
'       '   '  June    the   respondent   offered   to    lay   against   a  horse   ceJled 
Llanthony.  The  police  officer  himself  put  a  shilling  on  Llanthony 
for  the  Ascot  Visitors  Plate  with  the  respondent^  who  handed 
him  a  betting  ticket  which  was  produced.     The  police  officer  was 
present  at  the  same  place  on  18th^  19th^  and  20th  days  of  June, 
and  saw  the  respondent  standing  at  or  near  the  same  spot  and 
making  bets  on  races^  and  again  saw  a  great  number  of  people^ 
some  of  whom  were  moving  to  and  fro  upon  the  piece  of  land. 
The  police  officer  did  not  see  the  respondent  make  bets  in  other 
parts  of  the  ground^  and  there  was  no  evidence  that  he  did  so. 
There  was  no  restriction  upon  anybody   entering  the  ground. 
There  was  no  charge  for  admission  and  no  one  was  in  charge. 
The  ownership  of  the  ground  was  not  proved^  and  it  was  not 
alleged  by   the  appellant  that  the  respondent  was  either   the 
owner  or  occupier.     There  was  no  evidence  to   show  that  the 
alleged  place  was  in  any  way  circumscribed  or  defined  except  as 
shown  on  the  said  plan.     On  behalf  of  the  appellant  it  was  con- 
tended that  the  respondent  was  using  a  place  for  the  purpose  of 
betting  within  the  meaning  of  the  Act.     The  justices,  having 
considered  the    whole  of    the    facts    and   the    cases^    were    of 
opinion  that  it  was  very  doubtful  whether,  having  regard  to  the 
judgments,  the  respondent  was  using  a  place  for  the  purpose  of 
betting  with  persons  resorting  thereto  within  the  meaning  of  the 
Act  and  the  decided  cases,  and  dismissed  the  summons. 

Tindal  Atkinson,  Q.C.  and  Simey  for  the  appellant.— The 
justices  ought  to  have  convicted  the  respondent.  The  decided 
cases  show  that  he  was  using  a  ''  place ''  for  the  purpose  of 
betting  within  the  meaning  of  sect.  3  of  16  &  17  Vict.  c.  119. 
[LiNDLEY,  L.J. — Apart  from  previous  decisions  the  matter  seems 
clear  enough.]  They  cited  Beg.  v.  Preedy  (17  Cox  C.  C.  433) ; 
Bows  V.  Fenwick  (L.  Rep.  9  C.  P.  339) ;  Shaw  v.  Morley  (L.  Rep. 
3  Ex.  137)  ;  Galloway  v.  Maries  (45  L.  T.  Rep.  763 ;  8  Q.  B. 
Div.  275)  ;  Eastwood  v.  Miller  (30  L.  T.  Rep.  716 ;  L.  Rep.  9  Q.  B. 
440)  j  Eaigh  v.  Sheffield  (31  L.  T.  Rep.  536 ;  L.  Rep.  10  Q.  B. 
102) ;  Beg.  v.  Cooke  (51  L.  T.  Rep.  21 ;  13  Q.  B.  Div.  377) ; 
Snow  V.  Hill  (52  L.  T.  Rep.  859  ;  14  Q.  B.  Div.  588) ;  Doggett 
V.  Cattems  (17  0.  B.  N.  S.  669  j  19  C.  B.  N.  S.  765). 

Joseph  Walton,  Q.C.  (C  W.  Mathews  and  Stutfield  with  him) 
for  the  respondent. — The  section  requires  that  the  defendant 
should  be  using  some  '^  place,''  and  a  place  must  be  defined,  or 
circumscribed,  in  some  way.     The  respondent  was  not  using  a 
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defined  place,  any  more  than  the  defendant  in  Doggett  ▼.  Cattems,      Liddbu. 
In  Whitehurst  v.  Mncher  (62  L.  T.  Hep.  433)  a  person  who  made   ^      ^' 

bets  on  three  snccessive  days  in  the  bar  of  a  pablic-honse  was        

held  not  to  have  offended  against  the  section.  1896. 

Simey  in  reply. — Mathew,  J.,  who  was  one  of  the  jndges  in     atJ^~^ 
Whitehurst  v.  Mncher,  explains  that  case  in  Hornshy  v.  Raggett    jjging  place 
(66  L.  T.  Rep.  21 ;  (1892)  1  Q.  B.  20).     The  Court  decided  that  for  betting— 
case  on  the  ground  that  the  defendant  was  not  shown  to  be  /«^^*^"r. 
making  a  business  of  betting.  ^  l^  ^  ^3 

LiNDLEY,  L.J. — ^In  this  case  I  think  the  magistrates  ought  to 
have  convicted  the  respondent,  and  that  an  offence  under  the 
Act  of  1853  was  committed.  When  the  facts  set  out  in  the 
special  case  are  taken  together,  it  appears  plainly  that  there  was 
a  piece  of  ground  known  as  Hubback's  Quay,  where  there  was 
a  hoarding  supported  by  stays  and  posts  driven  into  the  ground, 
60  forming  little  bays,  which  were  bounded  at  the  back  by  the 
hoarding,  and  at  the  sides  by  the  stays.  One  of  these  bays, 
which  has  been  marked  with  a  cross  on  the  plan,  was  the  place 
where  the  respondent  resorted  for  the  purpose  of  making  bets 
with  people.  It  is  found  as  a  fact  that  the  respondent  only  went 
to  this  pla<;e  for  the  purpose  of  making  a  book  on  the  horse-races, 
and  that  he  went  to  this  particular  place  because  he  knew  that 
there  would  be  a  number  of  people  there  wanting  to  back  horses. 
So  that  we  may  take  it  as  beyond  dispute  that  the  respondent, 
being  a  person  using  a  place,  though  not  the  owner  or  occupier 
of  it,  used  that  place  for  the  purpose  of  betting.  That  being  so, 
there  is  an  end  of  the  case,  unless  the  place  is  so  ill-defined  that 
we  cannot  say  it  is  a  "  place "  within  the  meaning  of  the  Act. 
Now^  this  information  is  based  on  sect.  3  of  the  Act^  which 
provides  that  "  any  person  who,  being  the  owner  or  occupier  of 
any  house,  office,  room,  or  other  place,  or  a  person  using  the 
same,^'  uses  the  same,  i.e.,  the  office  or  place,  for  the  purpose  of 
betting,  shall  be  liable  to  a  penalty.  This  section  has  been 
frequently  the  subject  of  decision  by  these  Courts,  and  it  is  now 
said  that,  having  regard  to  those  decisions,  it  is  impossible  for 
US  to  say  that  this  was  a  "  place "  within  the  section,  although, 
if  the  matter  had  been  res  nova,  we  might  have  felt  no  doubt 
that  it  was.  But  to  my  mind  there  are  only  two  cases  which 
seem  to  stand  in  the  way  of  our  so  deciding.  The  first  of  these 
is  Doggett  v.  Oattems  (17  C.  B.  N.  S.  669;  19  C.  B.  N.  S.  765). 
When  that  case  comes  to  be  examined,  however,  it  appears  that 
it  turned  not  on  sect.  3  of  the  Act,  but  on  sects.  4  and  5,  which 
deal  with  the  owner  or  occupier  of  a  place  used  for  betting,  and 
the  decision,  when  understood,  seems  to  be,  that  the  place  in 
question,  a  space  under  a  tree  in  Hyde  Park,  was  incapable  of 
occupation.  No  doubt  some  of  the  judgments  express  a  doubt 
whether  it  is  a  '^  place  "  at  all ;  but  the  case  is  not  an  authority 
against  our  finding  this  to  be  a  place.  The  other  case  is  White- 
hurst V.  Fincher  (62  L.  T.  Rep.  433),  where  it  was  decided  that 
the  bar  of  a  public-house  was  not  a  '' place  ^^  within  sect.  3.     I 
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LmDBLL  confess  that  oase  does  present  some  difBlcnlty ;  but  that  diffionll^ 

^'  is  largely  removed  by  the  remarks  made  by  Mathew,  J.,  who  was 

*  one  of  the  judges  in  that   case^  in  Homaby  v.  Raggett  (66  L.  T. 

1896.  Bep.  21  j  (1892)  1  Q.  B.  20).     The  learned  judge  there  says  that 


Qofming — 


^     Whitehurat  v.  Fincher  only  went  the  length  of  deciding  that^ 
U^ng  place   ''^here  a  man  was  proved  to  have  gone  three  times  to  a  pnblic- 

for  betting—  house  and  made  bets^  that  would  not  be  sufficient  to  enable  the 
"^*^^J7"    Coart  to  conclude  that  the  room  was  used  for  the  purpose  of 

c.  119  88.  Ts  l^G^^ii^g  within  the  meaning  of  the  Act.  Stww  v.  Hill  (52  L.  T. 
'  Rep.  859 ;  14  Q.  B.  Div.  588)  again  is  no  authority  for  the  respon- 
dent^ because  in  that  case  the  person  charged  only  walked  about 
in  a  field  making  bets^  and  did  not  confine  himself  to  any  one 
spot.  This  Act  is  directed  not  against  betting,  but  against  pro- 
fessional betters,  and  we  are  asked  to  say  whether  the  respondent 
in  this  case  was  using  this  place  for  those  purposes  against  which 
the  Act  is  directed.  In  my  opinion  he  unquestionably  was.  Then 
it  is  said  that  the  place  was  not  sufficiently  defined  to  bring  the 
respondent  within  the  Act.  I  doubt  whether  that  point  is  really 
left  to  us  by  the  case  at  all.  But^  if  it  is^  it  fails.  There  are 
plenty  of  places  which  are  not  definitely  defined^  which  are  yet 
quite  capable  of  being  sufficiently  identified  by  description^  and 
that  is  sufficient  for  the  purposes  of  this  Act.  For  these  reasons 
I  think  this  appeal  must  be  allowed. 

Kat^  L.J. — I  think  the  short  result  of  the  facts  found  in  this 
case^  and  the  inferences  to  be  drawn  from  the  facts^  is  that  this 
man  resorted  to  a  particular  place  to  carry  on  the  business  of 
bookmaking.  The  place  is  marked  on  a  plan^  and  is  so  far 
defined,  that  it  is  like  a  stall  in  a  stable,  confined  on  three  sides 
and  open  on  the  fourth.  In  that  locality  this  professional  book- 
maker, on  three  successive  days^  carried  on  the  business  of  making 
bets  with  all  comers;  and  the  question  is,  whether  he  comes 
within  the  terms  of  sect.  3  of  the  Act  as  being  a  person  ''  using 
a  place  '^  for  the  purposes  of  betting.  If  the  matter  ended  there^ 
what  could  be  the  difficulty  ?  Here  was  a  person  plainly  using 
a  place  for  the  very  purpose  forbidden  by  the  Act.  But  it  is  said, 
in  the  first  place,  that  the  words  in  sect.  8  are  restricted  by  the 
preamble,  which  speaks  of  the  "  opening ''  of  betting-houses  as 
the  mischief  aimed  at  by  the  Act.  But  why  was  this  man  not 
opening  a  place  for  the  purpose  of  betting  ?  It  appears  to  me 
that  that  is  just  the  very  thing  which  this  bookmaker  was  doing. 
In  the  next  place,  it  is  said  that  there  are  several  decisions  which 
show  that  there  was  no  "  place ''  used  by  the  bookmaker.  One 
of  these  was  Doggett  v.  Cattems  {ubi  sup,),  in  which  it  was  said 
that  a  spot  under  a  tree  was  held  not  to  be  a  "  place.''  That, 
however^  was  evidently  a  decision  under  sects.  4  and  5  of  the 
Act,  which  are  only  applicable  to  places  having  an  owner  or 
occupier.  The  terms  of  sect.  3  are  much  wider,  and  aim  at  any 
person  using  a  place  of  which  he  is  neither  the  owner  nor 
occupier.  The  case  of  Whitehnrst  v.  Fmcker  {ubi  sup.)  is 
certainly  nearer  to  this  case  than  any  other  cited  to  us.     it  does 
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not  appear,  howeyer,  that  in  that  case  the  jndges  thought  they      Liddbu. 
had  to  deal  with  a  professional   bookmaker  carrying  on   the   i^^^y^^ 

business   of  betting,  but  rather  with  a  person  who  was  only        

making  bets  on  the  premises  as  a  casual  person  might  do.     That        1B96. 
makes  all  the  difference.     Then  it  is  contended  that  the  place    g^^l^g-^ 
used  was  not  sufficiently  defined.     I  cannot  find  anything  in  the    jjging  place 
Act  requiring  the  place  to  be  defined  by  boundaries.     Bather  it  for  hetUi^f— 
appears  to  me  that  the  indefinite  word  '^ place"  is  used  in  the  il^^'^ 
Act  on  purpose  to  include  localities  that  are  not  clearly  defined.  ^  119^  gg^  i^  3. 
Suppose  a  man  announced  that  he  would  be  every  day  at  the  foot 
of  the  statue  at  Charing  Cross,  to  make  bets  with  anybody  who 
pleased.     How  could  it  be  said  he  was  not  using  a  place  for 
betting  ?     In  this  case  I  have  no  doubt  whatever  that  the  respon- 
dent was  using  a  place  for  the  purpose  of  carrying  on  the  business 
of  a  bookmaker,  and  that  he  ought  to  have  been  convicted  under 
sect.  3. 

Solicitors  for  the  appellant,  Mdridge  and  8prott,  for  Archer 
and  ParTcirij  Stockton-on-Tees. 

Solicitors  for  the  respondent,  Iliffe,  Henley ,  and  Co.,  for  Barron 
and  Smith,  Darlington. 


QUEEN'S  BENCH  DIVISION. 

Friday,  Feb.  14,  1896. 

(Before  Lindley  and  Kay,  L.JJ.) 

Lowe  v.  Volp.  (a) 

Bye-la/w — Reasonableness —  Validity — Tramway  company — Pas- 
senger required  to  show  ticket  if  any — Tramway  Act,  1870 
(33  4-  34  Vict.  c.  78),  s.  46. 

A  tramway  company  under  the  powers  of  sect.  46  of  the  Tramways 
Act,  1870,  made  the  following  bye-law :  ^^  Each  passenger  shall 
show  his  ticket  {if  any),  when  required  so  to  do,  to  the  conductor 
or  any  duly  authorised  servant  of  the  company,  and  shall  also, 
when  required  so  to  do,  either  deliver  up  his  ticket  or  pay  the 
fare  legally  demanded  for  the  distance  travelled  over  by  such 
passenger."  A  further  bye-law  imposed  a  penalty  for  breach  of 
wyy  of  the  company's  bye-laws. 

(a)  Beported  by  G.  H.  Grant,  Esq.,  Barrister-at-Law. 
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Lowji»  The  respondent  refused  to  show  fds  ticket  when  asked  to  do  so  hy 

^^'  an  inspector  of  the  company ,  but  gave  a  number  which  was  the 

'  number  of  the  ticket  which  he  had  received  from  the  conductor  of 

1896.  the  company.     He  had  duly  paid  his  fare,  and  had  no  intention 
to  defraud f  and  had  not  infarct  defrauded  the  company. 

Acts— Bye-  S^ld,  that  the  bye-law  was  reasonable  and  valid,  and  the  respondent 

laws —  ou{/ht  to  be  convicted  of  a  breach  of  it. 

Reasonable' 

ness — Penalty  /^ASB  stated  by  one  of  the  metropolitan  police  magistrates. 

for  not  shoW'  \^ 

38  ^  34  vTh.  -^^  ^^^  hearing  the  following  facts  were  proved  or  admitted : 
c.  78,  s.  46.  The  appellant  Ernest  Lowe^  an  inspector  of  the  South  London 
Tramways  Company,  entered  one  of  the  cars  of  the  company  in 
which  theVespondent  P.  T.  Volp  was  travelling,  and  asked  the  latter 
to  show  him  his  ticket.  The  respondent  refused  to  show  the  ticket, 
but  gave  the  inspector  a  namber  which  was  the  nnmber  of  the 
ticket  which  he  had  received  from  the  conductor.  The  respon- 
dent had  duly  paid  his  fare^  and  in  refusing  to  show  his  ticket 
had  no  intention  to  defraud,  and  did  not  in  fact  defraud^  the 
appellant  company.  No  alternative  demand  was  made  by  the 
company^s  officials  for  the  fare  on  non-production  of  the  ticket 
by  the  respondent. 

The  appellants  contended  that  the  respondent  was  liable  to  a 
penalty  not  exceeding  405.  under  bye-law  22  of  the  company's 
bye-laws  for  refusing  to  show  his  ticket  in  conformity  with  bye- 
law  10. 

Bye-law  10  is  as  follows : 

Each  passenger  shall  show  his  ticket  (if  any),  when  required  so  to  do,  to  the  con- 
ductor or  any  duly  authorised  servant  of  the  company,  and  shall  also,  when  required 
so  to  do,  either  deliver  up  his  ticket  or  pay  the  fare  legally  demandable  for  the 
distance  travelled  over  by  such  passenger. 

The  learned  magistrate  was  of  opinion  that,  assuming  the  bye- 
law  to  be  valid  in  law,  the  reasonable  construction  of  it  required 
it  to  be  read  as  giving  to  the  respondent  the  alternative  of  either 
showing  his  ticket  or  paying  the  fare,  and  this  alternative  was 
not  oflFered  to  him.  If  this  construction  were  wrong,  then  the 
bye-law  was  unreasonable  as  o£fering  no  alternative,  and  there- 
fore bad.  He  was  further  of  opinion  that  the  bye-law  was  invalid, 
and  not  authorised  by  the  power  to  make  bye-laws  conferred  by 
sect.  46  of  the  Tramways  Act,  1870,  in  that  no  power  is  given  by 
that  statute  to  the  company  by  means  of  bye-laws  to  impose 
penalties  upon  their  passengers  for  an  act  which  at  most  would 
be  a  breach  of  contract,  and  not  fraudulent.  The  learned  magis- 
trate therefore  dismissed  the  summons. 

Spokes  (W.  Hume- Williams  with  him)  for  the  appellant. — ^The 
learned  magistrate  was  wrong  in  refusing  to  allow  this  bye-law. 
The  magistrate  referred  to  Saunders  v.  South-Eastern  Railway 
Company  (43  L.  T.  Rep.  281 ;  5  Q  B.  Div.  456).  But  Lush,  J. 
expressly  says  in  that  case  that  a  requisition  to  a  passenger  to 
show  his  ticket  is  perfectly  reasonable,  and  one  which  may  be 
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enforced  by  a  reasonable  penalty.     This  man  refused  to  show  his       Lows 
ticket,  although  he  had   one.     They   cited  also  Heap   v.  Day       ^^; 
(51  J.  P.  218).  _ 

F.  Wait  for  the  respondent. — This  bye-law  is  unreasonable,        1896. 
for  it  gives  the  passenger  no  alternative  of  paying  the  fare  if  he     ^^^ 
fails  to  show  his  ticket.     Such  an  alternative  is  required  in  the    Acts—Bye- 
case  of  railway  passengers  by  the  Regulation  of  Railways  Act,       laws— 
1889  (52  &  53  Vict.  c.  57),  s.  5,  sub-sect.  (1).     In  Heap  v.  Day  ,^^il 
the  money  was  demanded  from  the  passenger.     At  any  rate  o,n  fomot  show- 
intent  to  defraud  is  essential  to  conviction,  and  here  the  magis-   ing  ticket—- 
trate  found  as  a  fact  that  there  was  no  such  intent.     He  cited  ^^  ^^^  ^j^' 
Dyson  v.  London  and  North-Western  Railway  Company  (44  L.  T. 
Eep.  609;  7  Q.  B.  Div.  32);  Haffan  v.  North  Staffordshire  Rail- 
way Company  (71  L.  T.  Rep.  517;  (1894)  2  Q.  B.  822);  Bentham 
V.  Hoyle  (37  L.  T.  Rep.  753 ;  3  Q.  B.  Div.  289) ;    Saunders  v. 
8outh~Eastem  Railway  Company  {ubi  sup,). 

LiNDLiT,  L.J. — It  appears  to  me  that  this  case  is  really  covered 
by  authority.  The  learned  magistrate  has  refused  to  convict  the 
respondent,  who  was  summoned  for  breach  of  a  bye-law  made 
by  the  tramway  company  under  the  powers  of  sect.  46  of  the 
Tramways  Act,  1870.  That  section  authorises  the  promoters  of 
any  tramway  to  make  regulations  for  regulating  the  travelling  in 
or  upon  any  carriage  belonging  to  them ;  and  a  later  section 
allows  a  reasonable  penalty  to  be  imposed.  The  company  accord- 
ingly made  this  bye-law  :  [The  learned  Judge  read  the  bye-law 
as  set  out  above  and  proceeded :]  I  agree  with  Mr.  Watt  that 
that  may  be  regarded  as  two  bye-laws  in  one  clause.  The  first 
part  is,  that  the  passenger  shall  show  his  ticket  (if  any)  when 
required ;  and  the  second  is,  that  he  shall  deliver  up  his  ticket 
when  required  or  pay  the  fare.  Now,  this  second  part  has  been 
before  the  Court  on  more  than  one  occasion,  especially  in  the 
case  of  Heap  v.  Day  {ubi  sup,),  and  in  a  case,  Hanks  v.  Bridgman, 
decided  in  this  court  a  few  days  ago,  in  which  we  followed  Heap 
V.  Day.  Now,  the  only  argument  in  favour  of  the  respondent 
which  has  struck  me  as  being  of  value  is,  that  a  company  has  no 
power  to  impose  a  duty  upon  its  passengers  merely  in  order  to 
check  the  honesty  of  its  own  servants.  But  that  argument  was 
really  disposed  of  in  Heap  v.  Day,  and  we  cannot  sitting  here 
overrule  that  case.  Now,  the  learned  magistrate,  having  found 
as  a  fact  that  Mr.  Yolp  did  refuse  to  show  his  ticket,  gives  three 
reasons  for  refusing  to  convict  him.  He  was  of  opinion,  in  the 
first  place,  that  the  proper  construction  of  the  bye-law  required 
it  to  be  read  as  giving  the  respondent  the  alternative  of  either 
showing  his  ticket  or  paying  the  fare,  and  this  alternative  was 
not  given  to  him.  With  deference  to  the  learned  magistrate, 
I  am  unable  to  read  the  bye-law  in  any  such  way.  I  cannot 
tack  on  the  alternative  '^  pay  the  fare  legally  demandable  "  to 
the  first  clause  of  it.  The  words  are,  "  Each  passenger  shall  show 
his  ticket  (if  any)."  The  words  ''if  any"  are  very  important. 
There  is  no  alternative  given  there.      The  alternative  of  paying 
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Lows       the  fare  is  confined  to  the  second  clause  of  the  bye-law^  in  which 
T^'         the  passenger  is  required  to  give  up  his  ticket  or  pay  the  fare  ; 

*        but  it  has  nothing  to  do  with  the  first  clause.      I  think,  there- 

1896.       fore^  the  learned  magistrate  has  misconstrued  the  10th  bye-law. 
„  Then  his  second  reason  is,  that,  if  the  bye-law  is  not  to  be 

Actg—Bye-   Construed  as  giving  the  passenger  the  alternative,  it  is  unreason- 
laws—      able  and  bad.     But,  again,  I  do  not  see  anything  unreasonable  in 
Reasonable-  imposing  a  small  penalty  on  a  man  who  has  a  ticket  but  refuses 
^^^rnot TImt^ *^  show  it.     The  only  conceivable  reason  for  so  holding  is  that 
ing  lieket—  already  alluded  to,  which  was  negatived  in  Heap  v.  Day ;  and 
38  I*  84  Vici,  y^Q  have  the  express  opinion  of  Lush,  J.,  in  Saunders  v.  The 
^'     '  *'     •    South-Eastern  Railway  Company  {ubi  sup.),  that  such  a  bye-law 
would  be  perfectly  reasonable.     The  learned  magistrate's  second 
reason  seems  to  me,  therefore,  untenable.     Then  his  third  groond 
was,  that  the  company  had  exceeded  their  powers  under  sect.  46 
of  the  Tramways  Act,  1870,  "  in  that  no  power  is  given  by  the 
statute  to  the  company  by  means  of  bye-laws  to  impose  penalties 
upon  their  passengers  for  an  act  which  at  most  would  be  a  breach 
of  contract  and  not  fraudulent.'^      That  ground  was  supported 
by  reference  to  Sawnders  v.  South-Eastern  Railway  Company, 
Haven  v.  North-Eastern  Railway  Company,  Dyson  v.  London  and 
North-Westem  Railway  Company,  and  Bentham  v.  Hoyle.      Bat 
looking  at  these  cases,  we  see  that  in  every  one  of  them  the 
statute  dealt  with  precisely  the  same  case  as  the  bye-law,  and  the 
bye-law  omitted  words  in  the  statute  which  were  necessary  for 
the  protection  of  the  subject.      But  sect.  51  (the  penalty  clause) 
of  tne  Tramways  Act  has  no  such  language,  and  we  have  the 
authority  of  Heap  v.  Day  that  at  all  events  the  second  port  of 
this  bye-law  is  reasonable  for  regulating  the  traffic  in  or  upon 
the  tramway.  On  all  these  grounds  I  think  the  learned  magistiute 
was  mistaken,  and  the  appeal  must  be  allowed. 

Kay,  L.J. — I  am  of  the  same  opinion.  I  cannot  agree  with 
the  construction  put  upon  the  bye-law  by  the  learned  magistrate. 
It  appears  to  me  obvious  that  the  alternative  of  paying  the  fare 
legally  demandable  applies  only  to  the  second  part  of  the  bye-law, 
and  cannot  apply  to  that  part  which  deals  with  the  passenger 
showing  his  ticket.  Now,  it  is  contended  that  that  is  an 
unreasonable  bye-law.  In  Heap  v.  Day  it  has  been  held  to  be  a 
good  bye-law  as  regards  the  second  part  of  it.  But  no  doubt 
the  first  part  was  not  specially  considered  in  that  case^  and 
therefore  it  is  open  to  Mr.  Watt  for  argument.  Now,  the  matter 
arises  thus  :  Sect.  51  of  the  Tramways  Act  provides  for  a  penalty 
on  any  passenger  who  wilfully  attempts  to  avoid  paying  his  fare, 
orwilfully  refuses  to  leave  the  carat  theend  of  the  journey  for  which 
he  has  paid.  Then  sect.  46  gives  the  promoters  of  any  tramway 
power — subject  to  this  Act — to  make  regulations  for  regulating 
the  traffic,  and  bye-laws  for  enforcing  the  same.  I  agree  that  if 
this  bye-law  were  to  the  effect  that  if  a  passenger  did  not  pay  his 
b^e  he  should  be  liable  to  a  penalty,  and  omitted  the  words  in 
the  statute  which  show  that  the  penalty  was  only  imposed  by 
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atatate  on  a  person  who  wilfully  omitted  to  pay^  that  would  be       Lowb 
creating  a  new  offence  and  imposing  a  penalty  in  circumstances       y  ^^ 

where  the  statute  plainly  did  not  intend  there  should  be  one.        * 

Bat  is  that  the  purpose  of  this  bye-law  7     I  do  not  think  it  is  at        1896. 
all.     This  is  strictly  a  bye-law  made^to  take  the  words  of  the     « 
statute — "  for  regulating  the  travelling  in  or  upon  any  carriage    ^ct^^^Bye- 
of  the  company/'     Now^  a  passenger  when  he  pays  his  fare  gets       law»— 
a  ticket  from  the  conductor.     The  company  can  certainly  make    ^^^a^na^^- 
a  bye-law  to  compel  the  conductor  to  give  a  ticket,  and  he  does  ^'not  »^w? 
give  one.     Then  an  inspector  may  call  upon  a  passenger  to  show    ing  ticket- 
ins  ticket,  and  the  bye-law  says  he  shall  show  it,  "  if  any  "  when  33  4^  34  Ftc^ 
required  so  to  do,  to  the  conductor  or  any  duly  authorised  servant   ^'     '  *' 
of  the  company.     It  is  well  known  that  companies  have  a  check 
upon  their  servants  by  employing  inspectors  to  ask  passengers  to 
show  their  tickets.     This  bye-law  no  doubt  was  made  for  that 
purpose.     Or  the  conductor  himself  may  forget  if  he  has  given  a 
passenger  a  ticket,  and  may  wish  to  see  it.     But  the  passenger 
18  only  obliged  to  show  it  "  if  any,''  which  means,  of  course,  if 
he  has  one  to  show.      He  may  have  lost  his  ticket,  and  in  that 
case  could  not  show  it.     But  why  is  this  bye-law  unreasonable  ? 
It  does  not  in  the  least  carry  any  further   the   right  of  the 
company  to  proceed  against  a  passenger  for  not  paying  his  fare. 
It  is  a  bye-law  to  regulate  the  traffic,  and  I  should  think  to  give 
the  company  a  check  upon  the  conductor,  and  the  passenger 
ought  to  be  liable  for  breaking  it.     But  then  it  is  said  everything 
ought  to  be  presumed  in  favour  of  a  person  charged  with  a 
criminal  offence,  and  it  should  be  inferred  that  the  man  had  lost 
his  ticket.     I  cannot  agree  to  that.     The  language  of  the  case  is 
entirely  against  it.      If  he  had  lost  his  ticket  he  would  have  said 
so.     The  case  expressly  finds  that  he  refused  to  show  it.      I  can 
only  judge  that  he  wanted  to  test  the  question  whether  he  was 
obUged  to  show  his  ticket.      In  my  opinion  he  is  obliged.     I 
think  this  is  a  perfectly  reasonable  bye-law.    It  does  not  infringe 
the  statute  or  extend  the  law  as  to  the  payment  of  fares  beyond 
sect.  51.     I  think  the  learned  magistrate  was  wrong,  and  tluit  he 
ought  to  have  convicted. 

Solicitors  for  the    appellant,    Blyth,   Dutton,  Hartley,    and 
Blyth. 

Solicitor  for  the  respondent,  E.  22.  Oliver, 
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QUEEN'S  BENCH  DIVISION. 

Monday,  Jan.  27^  1896. 

(Before  Hawkins  and  Ebnnbdy,  JJ.) 

PoBTUNB    (app.)    V.  Hanson    (resp.)  (a) 

Adulteration  of  food — Sale  of  milk — Certificate  of  analyst — 
Sufficiency  of  Sale  of  Food  and  Drugs  Act,  1 875  (38  ^  39 
Vict,  c,  68),  ss.  6,  18,  21,  and  Form  in  Schedule. 

In  a  prosecution  under  sect.  Q  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  for  selling  milk  which  contained  5  per  cent,  of  added 
water,  the  certificate  of  the  analyst,  which  was  pub  in  on  behcUf 
of  the  prosecution,  stated  that  ^*  the  sample  contained  the 
percentages  of  foreign  ingredients  as  under,  5  per  cent,  of  added 
water  to  the  prejudice  of  the  purchaser  "  : 

Held,  that,  as  water  is  a  constituent  of  all  milk,  it  is  not  svffideni 
for  the  certifijcate  to  sta^te  that  a  certain  percentage  of  water  has 
been  added,  hut  that  it  ought  to  state  the  total  percentage  of 
water  found  in  the  sample  and  the  constituent  parts  of  the 
sample,  and  that  the  certificate  therefore  was  insufficient  and 
bad,  and  was  rightly  rejected  as  evidence  in  support  of  the 
charge. 

CASE  stated  by  Mr.  Horace  Smith,  metropolitan  police 
magistrate,  sitting  at  Clerkenwell  Police- Court. 

On  the  31st  day  of  May,  1895,  the  respondent  appeared  to 
answer  an  information  made  by  the  appellant,  a  sanitary 
inspector,  on  behalf  of  the  parish  of  St.  Mary,  Islington,  in  the 
county  of  London.  The  ofEence  charged  in  the  information  was, 
that  the  respondent  did  sell  to  the  purchaser,  and  proceed  to 
deliver  on  the  24th  day  of  April,  1895,  to  the  purchaser  a  churn 
of  milk  in  pursuance  of  a  contract  for  the  sale  to  such  purchaser 
of  such  milk,  the  same  not  being  of  the  nature,  substance,  and 
quality  of  the  milk  demanded  by  such  purchaser  in  that  it 
contained  5  per  cent,  of  added  water,  contrary  to  the  provisions 
of  sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875,  and  of  sect.  S 
of  the  Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879. 

The  magistrate,  on  the  25th  day  of  June,  dismissed  the 
information. 

On  the  24th  day  of  April,  1895,  the  respondent  sold  to  the 
purchaser  a  chum  of  milk.  While  the  milk  was  being  delivered 
to  the  purchaser  at  his  shop,  the  appellant,  who  is  an  inspector 

(a)  Beportod  by  W.  W.  Obs,  Esq.,  BarriBter-at-Law. 
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of  nnisances  for  the  parish  of  Sfc.  Mary,  Islington,  procared  a  Forturb 

sample  of  the  milk  so  in  course  of  delivery,  and  caused  the  same  h^^^qu 

to  be  analysed  by  the  public  analyst  for  the  pEurish.  * 

The  public  analyst  duly  delivered  his  certificate  of  the  result  1896. 

of  the  analysis  of  the  milk,  such  certificate  being  as  follows  :  .,  iTrat' 

I,  the  undenigned,  public  analyst  for  the  parish  of  St.  Mazy,  Islington,  do  hereby  of  food  —  Sale 
certify  that  I  received  on  the  25th  day  of  April,  1895,  from  Mr.  Fortune,  a  sample  of     of  milk — 
milk  marked  as  above  for  analysis  and  have  analysed  the  same,  and  declare  the   Sufficiency  of 
result  of  my  analysis  to  be  as  follows :  I  am  of  opinion  that  the  said  sample  contained  analyst^B  eer- 

the  percentage  of  foreign  ingredients  as  under  :  5  per  cent,  of  added  water  to  the       tifUatB 

prejudice  of  the  purchaser. — Observations:  No  change  had  taken  place  in  the  consti-  35  a  39  Vict. 
tatton  of  the  artide  that  would  interfere  with  the  analysis.    This  sample  was  handed  c.  63,  ss,  6, 18 
to  me  undivided.     I  divided  it  into  two  parts,  one  of  which  parts  I  returned  to  the       21,  and 
^oxobBaer.  schedule. 

At  the  hearing  before  the  magistrate  this  certificate  was  put  in 
as  evidence  of  the  offence  charged^  but  it  was  objected  on  behalf 
of  the  respondent  that  the  certificate  was  bad  and  inadmissible 
as  evidence  under  the  Sale  of  Food  and  Drags  Act^  1875^  on  the 
following  ground^  namely^  that  it  did  not  state  as  the  result 
of  the  analysis  the  parts  contained  in  the  sample  analysed. 

In  support  of  the  objection  it  was  contended  on  behalf  of  the 
respondent  that  milk  was  largely  composed  of  water^  and  there- 
fore water  was  not  a  foreign  ingredient^  and  as  the  analyst  could 
not  sever  extraneous  from  normal  water  even  if  the  former  had 
been  added^  but  based  his  conclusion  as  to  whether  water  had 
been  added  or  not  on  the  relative  proportions  of  the  constituent 
parts  of  the  article,  and  as  there  was  no  fixed  standard  of  the 
composition  of  milk  and  analysts  differed  as  to  such  composition^ 
it  was  important  that  the  certifying  analyst  should  state  in  his 
certificate  the  exact  quantities  of  water  and  other  constituent 
parts  found  in  the  sample  and  his  deductions  therefrom,  and  that 
a  defendant  would  then  determine  whether  it  would  be  advisable 
for  him  to  challenge  the  conclusion  of  the  analyst  by  requiring 
such  analyst  to  attend  to  be  cross-examined,  or  to  appeal 
to  the  chemical  officers  of  Somerset  House  under  sect.  22  of  the 
Sale  of  Pood  and  Drugs  Act,  1875,  or  to  proceed  otherwise. 

On  behalf  of  the  appellant  it  was  contended  that  the  certificate 
was  valid ;  that  it  was  at  the  option  of  the  analyst  to  state 
simply  the  percentages  of  foreign  ingredients  in  any  sample,  and 
that  added  water  in  milk  was  a  foreign  ingredient. 

The  magistrate  rejected  the  certificate  and  dismissed  the 
information. 

The  question  now  was  whether  apon  the  facts  above  stated  the 
rejection  of  the  certificate  was  right  in  point  of  law. 

The  Sale  of  Pood  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
provides : 

Sect.  6.  No  person  shall  sell  to  the  prejudice  of  the  purchaser  any  article  of  food 
or  mnj  drug  which  is  not  of  the  nature,  substance,  and  quality  of  the  article  demanded 
by  such  purchaser  under  a  penalty  not  exceeding  twenty  pounds,  Ac. 

Seetw  18.  Any  medical  officer  of  health,  inspector  of  nuisances  .  .  .  may  pro- 
enre  any  sample  of  food  or  drugs,  and  if  he  suspect  the  same  to  haye  been  sold  to 

S   2 
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FoBTma      him  oontnury  to  any  proTimon  of  this  Aot,  ihall  cause  the  game  to  be  analysed  by  the 
0.  analyst  of  the  district  or  place  for  which  he  acts    .    .    .    and  sooh  analyst  shall 

Hamsor.      .    .    .    analyse  the  same  and  give  a  certificate  to  such  officer,  wherein  he  shall 
»-—         specify  the  result  of  the  analysis. 

1896.  Sect.  18.  The  certificate  of  the  analysis  shall  be  in  the  form  set  forth  in  the  sehe- 

-^—  dnle  hereto,  or  to  the  like  effect. 
AdulieroHon  Sect.  20.  When  the  analyst  having  analysed  any  artidle  shall  have  given  his  oertifl- 
of  food — Sole  cate  of  the  resolt,  from  which  it  may  appear  that  an  offence  against  some  one  of  the 
of  milk —  provisions  of  this  Act  has  been  committed,  the  person  causing  the  analysis  to  be 
Sufficiency  of  made  may  take  proceedings  for  the  recovery  of  the  penalty  herein  imposed  for  sooh 
analytt*8  ovr^  offence,  before  any  justices  in  petty  sessions,  &o. 

HfUxite —  Sect.  21.  At  the  hearing  of  the  information  in  such  proceeding  the  production  of 

38  ^  39  Viet,  the  certificate  of  the  analyst  shall  be  sufficient  evidence  of  the  facts  therein  stated, 
c.  63,  M.  6, 18,  mildss  the  defendant  shall  require  that  the  analyst  shall  be  called  as  a  witness,  ^. 
21,  and 

schedule.         Then  the  form  of  the  certificate  as  given  in  the  schedule  is 
this: 

I,  the  undersigned,  public  analyst  for  the  ,  do  hereby  certify  that  I  received 

on  the  day  of  ,  18    ,  from  ,  a  sample  of  for  analysis 

(which  then  weighed  ),  and  have  analysed  the  same,  and  declare  the  result  of 

my  analysis  to  be  as  follows:  **I  am  of  opinion  that  the  sample  is  a  sample  of 
genuine  .  .  .  **  Or,  "  I  am  of  opinion  that  the  said  sample  contained  the  parts  as 
under,  or  the  percentages  of    foreign  ingredients  as  under :  .    . — Obterva- 

Honsi  .*' 

Macmorran  for  the  appellant. — ^The  certificate  in  this  case  was 
sufficient  to  satisfy  the  requirements  of  the  Act^  and  the  magis- 
trate was  wrong  in  rejecting  it.  The  section  in  the  Act  of  1875^ 
which  deals  with  the  form  of  the  certificate  is  sect.  18j  which 
says  that  the  certificate  must  be  in  the  form  in  the  schedule. 
The  certificate  given  in  this  case  follows  precisely  the  words  of 
the  form  in  the  schedule  down  to  and  incluaing  the  words,  "  I  am 
of  opinion  that  the  sample  contained  the  percentages  of  foreign 
ingredients  as  under/'  and  therefore  I  submit  it  is  sufficient. 
Sect.  13  says  that  in  the  certificate  the  analyst  shall  specify  "  the 
result  of  the  analysis.^'  This  certificate  satisfies  that  condition, 
as  it  specifies  the  result  of  the  analysis.  It  is  said  that  the 
certificate  is  improper,  because,  in  the  first  place,  it  does  not  set 
out  the  details  of  the  added  water,  and  in  the  next  place  the 
analyst  has  added  observations  of  his  own  at  the  end  of  the 
certificate.  As  to  the  first  objection,  though  water  is  not  a 
foreign  ingredient  in  milk,  yet  added  water  is  and  necessarily 
must  be  a  foreign  ingredient,  and  therefore  he  has  '^  stated  the 
percentages  of  the  foreign  ingredients''  in  the  substance  analysed, 
which  is  sufficient  to  satisfy  the  form  in  the  schedule.  The 
certificate  need  only  state  the  result  of  the  analysis  as  this  has 
done :  {Bakewell  v.  Davis,  69  L.  T.  Rep.  832 ;  (1894)  1  Q.  B. 
296).  With  regard  to  the  observations  at  the  end  of  the 
certificate,  if  the  words  ought  not  to  be  there  they  are  colourless, 
and  do  not  vitiate  the  certificate  :  {Bakewell  v.  Davis  {ubi  sup,), 

Morton  Smith  for  the  respondent. — The  case  is  really  con- 
cluded by  authority  as  to  the  form  of  this  certificate.  Bakewell 
V.  Davis  {vhi  sti/p.)  decides  that  if  it  be  a  case  of  abstraction  it 
is  not  necessary  to  set  out  the  constituent  parts ;  but  if  it  be  a 
case  of  adulteration  it  is  necessary  to  set  them  out.     The  form 
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of  the  certificate  in  Bakewell  v.  Davis  {uhi  su/p.)  is  g^ven  in  fnll     Fostunb 
in  69  L.  T.  Bep.  p.  882^  and  by  it  we  see  that  that  was  a  case  of     „  ^' 
abstraction.     The  present  is   a   case   of  adulteration   and   not       J^^* 
abstraction.     Water  is  a  constituent  of  all  milk^  and  the  amount        1896. 
of  water  in  milk  may  vary  very  largely  without  any  water  being        TZZi- 
added.     The  quantity  of  it  in  milk   may  depend  upon  many  ^^  food— Sale 
things^  as  the  quality  of  the  cows^  the  pastures  they  graze  upon     of  milk— 
or  the  food  they  eat.     There  is  no  fixed  standard  of  water  in  Suffi^^ieney  of 
milk^  and  opinions  may  and  do  differ  widely  as  to  the  percentage  ^  «^t#-^' 
of  water  there  may  be  in  milk  without  any  adulteration.     That  88  4"  39  Viet. 
being  so,  the  analyst  ought  to  have  stated  in  the  certificate  the  ^  63,  m.6,  18, 
proportion  of  water  mixed  with  the  milk,  as  in  the  case  of  Newby     ^jli^ 
V.  Bima   (70  L.  T.  Rep.  105;  (1894)  1  Q.  B.  478).     That  was  a     *^'^    ' 
case  of  water  added  to  rum,  and  it  was  decided  that  the  certificate 
ought  to  have  stated  the  proportion  of  water  mixed  with  the  rum. 
It  is  necessary  here  that  the  component  parts  should  be  set  out, 
as  the  most  important  point  is  to  know  the  basis  on  which  the 
analyst  has  worked.     That  is  precisely  what  this  certificate  has 
omitted  to  state ;  and  the  cases  of  Bakewell  v.  Davis  {vbi  sup,) 
and  Newby  v.  Bims  {ubi  sup,)  are  authorities  to  show  that  in  such 
a  case  as  the  present  the  constituent  parts  of  the  article  analysed 
mast  be  set  out  in  the  certificate. 

Ma>cmorran  in  reply. — It  is  quite  true  that  there  is  no  absolute 
standard  of  the  purity  of  milk,  but  that  is  a  matter  for  the 
analyst.  ^' Added  water  ^^  is  water  which  the  analyst  says  has 
been  added  to  the  milk,  and  that  must  be  a  foreign  ingredient, 
though  water  itself  may  not  be.  The  form  in  the  schedule  allows 
the  analyst  to  use  that  form,  and  says  that  there  is  so  much 
added  water  as  a  foreign  ingredient.  Moreover,  if  the  respon- 
dent were  not  satisfied  with  the  certificate  he  could,  under  sect. 
21,  have  required  the  analyst  himself  to  be  called  as  a  witness, 
and  that  would  have  got  rid  of  the  effect  of  the  certificate 
altogether.  The  certificate  is  not  necessarily  conclusive  evidence 
against  the  defendant  in  these  prosecutions;  it  is  prima  fame 
evidence  only,  and  the  defendant  can  get  rid  of  it  by  calling  the 
analy9t,  though  the  prosecutor  cannot  call  the  analyst  and  make 
his  evidence  part  of  the  case  for  the  prosecution.  All  that  Newby 
V.  Bims  {iM  sup.)  decided  was  that  the  certificate  there  did  not 
follow  the  form  at  all.  He  also  referred  to  Ha/rrison  v.  Bicha/rds 
(46  J.  P.  552). 

Hawkins,  J.«^I  am  of  opinion  that  the  magistrate's  decision 
in  this  case  cannot  be  reversed.  [His  Lordship  having  read  the 
actions  above  set  out,  proceeded:]  We  thus  see  that  under 
sect.  21  the  certificate  is  sufficient  evidence  of  the  facts  therein 
stated  unless  the  defendant  requires  the  analyst  to  be  called. 
When  the  case  came  before  the  magistrate  the  certificate  was  put 
in  on  behalf  of  the  prosecutor  as  evidence  in  support  of  the 
charge,  and  the  objection  was  then  taken  on  behalf  of  the  respon- 
dent that  the  certificate  was  insufficient  and  bad  under  the  Sale 
of  Food  and  Drugs  Act,  on  the  ground  that  it  did  not  state  as 
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FoHTONB     the  result  of  the  analysis  the  parts  contained  in  the  sample 
Q^j^^      analysed.     It  seems  to  me  that  the  certificate  was  not  sufficient 

'     for  the  purposes  for  which  it  was  given^  and  that  it  does  not 

1896.       comply  with  the  Act.     It  is  admitted  that  there  is  a  certain  per- 
. ,  7~        centage  of  water  in  all  milk^  as  water  is  one  of  the  constituents 

of  food— Sale  ^^  milk.     I  think  that  what  the  Legislature  meant  was^  that  the 
qfmiih—    certificate  must  state  such  facts  as  would  enable  the  justices 

^*'^^^  ^^  themselves  to  come  to  a  conclusion  wliether  the  article  in  question 
tificaie^'  had  or  had  not  been  adulterated.     There  can  be  no  doubt  at  all 

88  i  89  Viet,  that  if  upon  analysis  there  was  a  material  substance  found  in  the 

c.  68,  M.  6, 18,  article  analysed  which  is  not  a  constitaent  of  the  article,  and 
schedule,  which  ought  not  to  be  found  in  it,  then  in  that  case  it  would  be 
quite  sufficient  if  the  certificate  stated  that  there  was  such  a 
percentage  of  a  foreign  ingredient  in  the  article ;  but  when  we  ' 
come  to  deal  with  the  question  whether  the  milk  in  this  case  con- 
tained 5  per  cent,  of  added  water,  the  question  becomes  more 
difficult,  as  water  is  to  be  found  in  milk  in  its  purest  state.  I 
think,  haying  regard  to  the  fact  that  the  quantity  of  water  in 
milk  varies  very  much,  the  magistrates  are  entitled  to  have  in 
the  certificate  a  statement  as  to  what  were  the  parts  of  which  the 
sample  was  composed.  To  say  merely  that  there  was  5  per  cent, 
of  added  water  to  the  prejudice  of  the  purchaser  is  not  sufficient ; 
that  is  merely  to  state  the  analyst's  own  opinion  that  water  has 
been  added.  The  magistrates  have  to  exercise  their  own  judg- 
ment in  the  matter,  and  they  may  adopt  one  standard,  and  the 
analyst  may  adopt  another.  The  magistrates  ought  to  see  by  the 
certificate  what  was  the  total  percentage  of  water  found  in  the 
sample.  I  think  the  certificate  here  was  not  in  accordance  with 
the  substantial  requirements  of  the  Act,  as  it  is  not  sufficient  for 
the  analyst  to  say,  as  he  has  done  here,  that  5  per  cent,  of  water 
has  been  added.  I  think  he  ought  to  have  given  the  total  per- 
centage of  water  found  in  the  sample,  and  without  that  he  is 
not  giving  the  information  which  the  magistrate  is  entitled  to 
have.  I  think,  therefore,  the  magistrate  was  quite  right  in  his 
decision. 

Keni^edy,  J. — I  am  of  the  same  opinion.  There  is  great  power 
given  by  the  Act  to  the  certificate,  and  without  saying  what  is, 
and  what  is  not,  a  foreign  ingredient  within  the  meaning  of  the 
Act  of  1875,  I  think  the  certificate,  to  be  a  good  certificate, 
must  give  substantially  facts  on  which  a  magistrate  could  act 
without  further  evidence ;  that  is,  it  must  present  an  analysis 
sufficient  to  show  that  the  Act  has  been  infringed,  and  in  what 
respect  it  has  been  infringed.  Gould  anyone  say,  without  knowing 
the  percentage  of  water  which  ought  naturally  to  be  in  milk,  that 
a  person  ought  to  be  convicted  upon  a  certificate  of  an  analyst 
which  says  that  there  was  5  per  cent,  more  water  than  there 
ought  to  be  ?  I  think  it  is  wrong  to  convict  upon  such  a  state- 
ment as  that.  It  is  a  mere  statement  of  fact  without  any  state- 
ment of  the  evidence  on  which  that  fact  is  founded.  It  is  not 
sufficient  for  the  analyst  to  say,  "  1  come  to  the  conclusion  that 
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this  Bample  is  or  is  not  gennine^  because  it  contains  so  mnch      Fortunb 
added  water/'     Certainly  the  Act  seems  to  me  to  have  intended     ^j^^L^ 

maoh  more  than  that.     It  intended  that  the  analyst  should  give        J * 

the  materials  on  which  the  magistrates  may  be  able  to  act^  and        1896. 
which  would  enable  the  person  charged  to  understand^  and,  if    a^^jTZ  w^ 
possible,  meet  the  charge.     Some  cases  have  been  cited,  but  ^f  /oodSaie 
neither  of  the  two  cases  seems  to  absolutely  govern  this  case ; .  of  miih— 
but  the  principle   upon  which  Newhy  v.  Sims  {ubi  sup.)  was  SvfficiMcy  of 
decided,  seems  to  me  to  be  the  principle  on  which  I  ought  to  act  ^^i^^^' 
here,  and  I  apply  that  principle  to  the  case.     That  principle  is  38  4-  39  Viet, 
that  the  certificate  must  be  a  real  and  true  certificate  of  the  result  <^'  ^^>*"*  ^>  ^^* 
of  the  analysis,  giving  the  facts  which  are  the  results  of  that      ^^l^"^ 
analysis.     Here  the  certificate  merely  states  the  fact  that  so  much 
percentage  of  water  has  been  added,  without  stating  that  there 
is  any  fixed  standard  of  the  composition  of  milk.     I  am  not  going 
to  say,  and  it  is  not  necessary  to  say,  what  a  foreign  ingredient 
may  be  within  the  meaning  of  the  Act,  and  it  is  quite  unnecessary 
to  decide  whether  a  foreign  ingredient  must  be  something  which 
is  not  ordinarily  found  as  a  constituent  of  the  article  analysed. 
But  the  form  in  the  schedule  clearly  shows  that  there  should  be 
a  difference  in  the  certificate  in  a  case  where  the  substance  is 
one  that  ought  to  enter  into  the  composition  of  the  particular 
article  analysed,  and  where  it  is  one  that  forms  no  part  of  that 
composition.     For  example,  if  there  were  5  per  cent,  added  of 
something  which  could  not  be  there  naturally,  no  one  could  doubt 
that  that  would  be  a  case  of  adulteration ;  but  where  you  have 
got  a  material  which  may  be  there  as  a  constituent  of  the  article 
analysed,  then  the  analyst  has  to  state  for  the  guidance  of  the 
magistrates,  the  facts  on  which  he  has  based  his  conclusion.     I 
think  the  magistrate  in  this  case  was  quite  right,  and  that  this 
appeal  must  be  dismissed. 

Appeal  ddamissed. 

Solicitor  for  the  appellant,  Stanley  Hoare. 
Solicitor  for  the  respondent,  W.  T.  Bicketts. 
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QUBEN^S  BENCH  DIVISION. 

Saturday y  Feb.  22,  1896. 

(Before  Day,  Wills,  and  Wright,  JJ.) 
Pletts  (app.)  V.  Bkattik  (resp.).  (a) 

Off  licence — Sale  of  beer — Order  by  post-card — Appropriation  at 
brewery — Where  sale  takes  place — Licensing  Act,  1872  (35  ^ 
36  Vict.  c.  94),  s.  3. 

When  a/n  order  for  beer  is  sent  to  the  holder  of  a  licence  to  sell 
beer  to  be  consumed  off  the  premises,  by  means  of  a  post-card 
directed  to  the  licensed  premises,  the  contract  of  sale  is  made  at 
the  licensed  premises  ;  and  when  the  order  assents  to  an  appro- 
priation at  the  licensed  premises  of  the  beer  so  ordered,  and 
such  appropriation  takes  place  there,  the  subsequent  delivery  by 
the  holder  of  the  licence  of  the  beer  ordered,  and  receipt  by 
him  of  its  price  at  the  hou^e  of  the  customer,  will  not  be  a 
breach  of  sect,  3  of  the  Licensing  Act,  1872  (35  ^  36  Vict, 
c.  94.) 

Pletts  V.  Campbell  (18  Cox  C.  C.  178;  73  L.  T.Bep.  344;  (1895) 
2  Q.  B.  229)  distinguished. 

THIS  was  an  appeal  by  case  stated  from  a  conviction  of  the 
appellant  Jonathan  Pletts,  on  a  charge,  under  sect.  3  of 
the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  of  selling  in* 
tozicating  liquor  at  a  house.  No.  44,  Higher  Antley-street, 
Accrington,  where  he  was  not  authorised  by  his  licence  to  sell 
the  same. 

The  appellant  was  a  brewer,  carrying  on  his  business  at 
Burnley.  In  connection  with  his  brewing  business  he  held  a 
licence  under  11  Geo.  4  &  1  Will.  4,  c.  64^  and  the  Acts  amending 
the  same,  for  the  sale  of  beer  by  retail,  at  11,  Stanley-street^ 
Burnley,  such  beer  to  be  consumed  off  the  premises. 

On  the  21st  day  of  June,  1895,  a  traveller  of  the  appellant's^ 
called  Bamsbottom,  came  to  one  Nelson,  a  customer  of  the  appel- 
lant's, who  lived  at  44,  Higher  Antley-street,  Accrington,  for  the 
purpose  of  obtaining  orders  for  beer.  Bamsbottom,  however, 
did  not  take  any  orders  verbally  at  the  customers'  doors.  He 
carried  with  him  stamped  post-cards,  on  the  back  of  which  were 
printed  the  appellant's  name  and  address,  and  on  the  other  side 
a  list  of  beer  sold  by  him,  and  the  conditions  under  which  orders 
were  to  be  given.  Bamsbottom  on  the  present  occasion  drew 
Nelson's  attention  to  these  post-cards^  and  the  conditions  referred 

(a)  Reported  by  J.  A.  Stbahan,  Kaq.,  Barruter-aULaw. 
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to  on  tHem^  and  informed  Him  that  before  an  order  ooold  be       Pimttb 
ezecnted  it  was  necessary  for  the  order  to  be  entered  upon  one     ^^^m 

of  these  post-cards,  to  be  signed  by  the  person  giving  the  order,        

and  to  be  posted  to  the  brewery.     He  farfcher  informed  Nelson        1896. 
that,  if  on  receipt  of  the  card  the  appellant  accepted  the  order,  ^^^^^^^^  a  ^ 
beer  wonld  be  appropriated  to  the  order  at  the  brewery,  and  after  _q^  licence 
snch  appropriation  the  customer  should  have  to  accept  it.   Nelson  — Sale  of  beer 
agreed  to  these  terms,  and  gave  an  order  for  six  pints  of  dinner   "".^^  ^^ , 
ale.     Bamsbottom  thereupon  filled  in  opposite  the  words  "dinner  J^J^_35^3g 
ale*'  on  a  post-card  the  words  "  six  pints.'*     The  customer  signed     Vict.  c.  94, 
the  card.     The  order  then  ran  as  follows  :  '•  3- 

44,  Higher  Antley-street,  Accrington,  Jane  21,  1895. — Dear  Sir, — PleMe  anpply 
me  weekly  as  nnder  until  farther  notice. 

Then  followed  the  list  of  beers,  and  opposite  '^dinner  ale**  was 
written  "  six  pints.'* 

I  Msent  to  the  appropriation  by  yon  to  this  order  at  your  brewery  of  goods  of  the 
abo^e  description,  and  in  a  deliverable  state. — ^Yoars  truly,  Waltbb  0.  Nblbov. 

On  the  back  of  the  card  the  printed  address  ran  : 

Mr.  J.  Pletts,  11,  Stanley -street,  Burnley. 

There  was  no  mention  of  the  price  of  the  beer  ordered,  bot 
Nelson  was  aware  of  it  owing  to  previous  purchases. 

On  the  order  being  signed  by  Nelson,  Bamsbottom  received 
the  card  back  from  him,  and  subsequently  posted  it  at  Accrington. 
The  order  was  accepted  by  the  appellant,  and  six  pints  of  ale 
were  regularly  delivered  by  the  appellant's  vans  each  week  at 
Nelson's  house.  Payment  for  it  was  made  to  the  carter  delivering 
it,  and  from  time  to  time  inquiries  were  made  at  the  house 
whether  there  was  to  be  any  change  in  the  order.  The  charge 
against  the  appellant  was,  that  in  executing  the  order  so  given 
he  was  committiug  a  breach  of  sect.  3  of  the  Licensing  Act, 
1872,  inasmuch  as  the  real  sale  of  the  beer  took  place,  not  at 
11,  Stanley-street,  Burnley,  but  at  44,  Higher  Antley-street, 
Accrington. 

The  summons  was  heard  by  the  magistrates  at  Accrington,  on 
the  16th  day  of  October,  1895.  It  then  appeared  that,  on  the 
morning  of  the  day  on  which  the  alleged  offence  took  place, 
Ramsbottom  came  to  11,  Stanley-street  with  his  cart.  He  put 
upon  his  cart  the  beer  which  he  had  to  deliver  to  customers  that 
day.  Of  this  he  bad  a  list,  which  set  out  the  quantities,  but 
not  the  names  of  the  customers  to  whom  the  beer  was  to  be 
delivered ;  but  the  names  of  such  customers  were  in  a  book 
which  he  carried  with  him.  He  put  no  beer  on  his  cart  save 
what  was  to  be  delivered  that  day.  The  six  bottles  intended  for 
Nelson  were  put  in  a  coop  or  box  along  with  six  similar  bottles 
intended  for  another  customer  called  Lambert.  One  of  the 
bottles  of  each  half-dozen  had  a  label  &stened  to  it,  bearing  the 
oiiBtomer*8  name  and  address.  The  other  five  bottles  were  in 
each  ease  nnlabelled,  and  the  coop  was  also  unmarked  in  any 
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PLVTTg      way.     The  half-dozen  for  Lambert  were  delivered  before  those 
_  ^-         for  Nelson. 

• The  magistrates  on  this  evidence  held  that  there  had  been 

1896.       a  sale  of   beer  at  44,  Higher  Antley-street,  within   Pletta  v. 

LieeZT  Acta  ^^'^P^^^^  («^^^^  p.  178  j  73  L.  T.  Rep.  344 ;  (1895)  2  Q.  B.  229), 

—  QjBf  licence  *^^  convicted  Pletts. 

— Sale  of  beer     Pletts  appealed. 
"u-pLl^  f     ^^^^P^   Walton,  Q.O.  and  W.  Mackenzie  for  the  appellant. — 

^_86  Jse  "^^^  ^^®  ^^^'^^  place  at  the  brewery  at  Burnley.  The  order 
Vict.  c.  94,  entered  on  the  post-card  at  Accrington  was  only  an  offer  to  the 
<d.  appellant  to  enter  into  a  contract  of  sale.  That  offer  was  accepted 
at  Barnley,  and  nntil  acceptance  there  was  no  contract  to  sell. 
Upon  appropriation  of  the  goods  to  Nelson  at  the  brewery  the 
sale  was  complete,  that  appropriation  being  made  with  the 
bnstomer^s  consent.  This  is  sufficient  to  distinguish  this  case 
from  Pletts  v.  Campbell, 

Bigham,  Q.O.  and  W,  B,  Ferguson  for  the  respondent. — The 
conviction  is  good  on  two  grounds.  In  the  first  place,  there  was 
no  sale  here  until  delivery  of  the  goods  at  the  customer's  house. 
The  governing  words  of  the  order  are  ''  Please  supply .''  Until 
the  beer  was  supplied  the  order  was  not  compliea  with.  In 
ordinary  commercial  transactions  a  delivery  under  snch  an  order 
would  be  a  condition  precedent  to  payment.  [Wills,  J.^- 
Granting  that,  may  there  not  be  a  sale  under  snch  an  order 
before  delivery  ?  Order  for  goods  in  London  to  be  delivered  in 
New  York;  is  not  the  sale  in  London?]  A  sale  necessarily 
creates  a  debt.  Till  a  debt  is  created  the  sale  is  not  complete. 
Here  there  could  be  no  debt  till  delivery.  [Day,  J.— There 
was  a  conditional  debt.  When  credit  is  given  the  debt  is 
similarly  conditional.]  No;  the  debt  is  immediate,  though  the 
right  to  payment  is  postponed.  If  the  goods  here  had  been 
destroyed  after  they  left  the  brewery  bnt  before  delivery,  surely 
the  buyer  could  not  have  been  sued  for  the  price  7  In  case  of 
credit  the  destruction  of  the  goods  before  the  time  fixed  for  pay- 
ment would  not  prevent  the  vendor  recovering  the  price.  In 
the  second  place,  there  was  no  effective  appropriation  at  the 
brewery :  [Taylor  v.  Jones,  34  L.  T.  Eep.  131 ;  1  0.  P.  Div.  87.) 
The  question  of  appropriation  is  primarily  one  of  fact,  and  there- 
fore I  would  only  draw  attention  to  the  circumstance  that  only 
one  of  the  bottles  was  labelled  when  the  cart  left  the  brewery, 
and  there  was  nothing  that  I  can  see  to  prevent  the  brewer  alter- 
ing the  labels. 

Joseph  Walton,  Q.C.,  in  reply,  referred  to  the  dictnm  of  Lord 
Blackburn,  as  cited  in  Benjamin  on  Sales,  p.  320,  to  the  effect 
that  where  from  the  terms  of  an  executory  agreement  to  sell  un- 
specified goods  the  vendor  is  to  despatch  the  goods,  or  do  any- 
thing to  them  that  cannot  be  done  till  the  goods  are  appropriateid, 
he  has  the  right  to  choose  what  the  goods  shall  be,  and  the 
property  is  transferred  the  moment  the  despatch  or  other  act  has 
commenced.    He  also  referred  to  sect.  17  of  the  Sale  of  Goods 
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Act,  1893  (56  &  57  Vict.  o.  71)  as  to  when  the  property  in  the      Tsxm 

goods  pasBed.  Bbattib 

Dat,  J. — I  am  of  opinion  that  the  appeal  must  be  allowed.     I        ' 

think  both  the  contract  of  sale  and  the   appropriation  of  the        1896. 
goods  took  place  at  the  brewery.  Lieen^AGti 

WiLLS^  J. — I  also  think  the  appeal  should  be  allowed.     Sale  _o#  licence 
and  delivery  are  two  distinct  elements  in  a  contract  of  sale,  and  ^SaU  of  beer 
no  doubt  both  must  as  a  rule  be  satisfied  before  the  vendor  is   "^^^^^  f 
liable  for  the  price.     We  all  know  the  action  for  goods  sold  and  ^1^—35  ^se 
delivered,  but  nobody  ever  heard  of  an  action  for  goods  sold.    Viet,  c  94, 
Delivering  them  may  be  necessary  in  order  to  create  a  debt ;  but        ••  ^• 
nevertheless  there  may  be  a  sale  without  a  deliyery  of  the  things 
sold.     Such  a  sale,  it  seems  to  me,  is  sufficient  to  satisfy  the 
statute  in  this  case.      All  the  law  requires  is,  that  the  elements 
which  substantially  constitute  a  sale  should  take  place  on  the 
licensed  premises.      Under  the  appellant^s  licence  the  goods  so 
sold  must  be  consumed  off  the  licensed  premises.     It  would  be 
strange  to  say  that  it  is  legal  to  sell  goods  to  be  consumed  off 
the  premises,  but  illegal  to  deliver  them  where  tbey  are  to  be 
consumed.     As  to  appropriation  of  the  goods,  I  think  that,  too, 
took  place  at  the  brewery,  and  I  think  that  is  the  effect  of  the 
finding  in  the  case. 

Wright,  J.  concurred. 

Solicitors :  for  the  appellant,  Oa/rret  and  Jackson ;  for  the 
respondent,  L.  Ki/rkman,  agent  for  Haworth  and  Broughton 
Acorington. 


COURT  FOR  CROWN  CASES  RESERVED  ((IRELAND). 

June  17  and  24,  1895. 

(Before  Sir  Pbtbb  O^Beibn,  Bart.,  C.J.,  Pallbs,  C.B., 
Andbbwb,  O'Beibn,  Muephy,  Johnson,  Holmbs,  Gibson, 
and   Madden,  JJ.) 

Rbo.  V,  Hbhie.  (a) 
Lareeny'^^^  Fehnioua  taking  ^' — Mistake — Anvmtis  fv/rand/i. 

Where  a  man  handed  to  the  prisoner  a  lOL  note  in  mistake  for  a 
ll,y  and  the  prisoner  took  tlie  note  thinking  it  was  a  11,  note, 
and  when  he  suddenly  discovered  the  error,  kept  it : 

Held  {Murphy,  Holmes,  Oihson,  and  Madden,  JJ,  diss,)  that  he 
could  not  be  indicted  for  larceny, 

(a)  From  the  Irish  Law  Tivnea  Bqwrts, 
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R«a.       Eeg.  ▼.  Ashwell  (16  Cox  0.  C.l;  68  L.  T.  Bep.  N.  8.  778 ;  16 
H^  Q.  B.  Div.  190)  not  followed. 

1895.        /^ASE  reserved  by  the  Bight  Hon.  the  Lord  Chief  Baron,  as 

LaT^y^      ^      follows:— 

^aionioiM         At  the  Assizes  for  the  Munster  Winter  Assize  County,  1894, 
taking—     held  at  Cork  under  the  provisions  of  the  MuDster  Winter  Assize 
TP^flM     County   Order,  1864,   Denis   Hehir  was  tried  before  me  and  a 
conversion    Common  jury  for  the  larceny  of  "  nine  pounds  sterling,  of  the 
tubaequentto  goods  and  chattels  of  one  John  Leech  ;*'  but  during  the  course  of 
reo^^T^     the  trial,  upon  the  application  of  Mr.  Bourke,  Q.C.,  counsel  for 
Animus      the  Crown,  I  allowed  the  indictment  to  be  amended  by  striking 
furandi,      out  the  words  ^^  nine  pounds  sterling,^'  and  substituting  therefore 
the  words  "  a  ten  pound  note/'     A  copy  of  the  indictment  is  con- 
tained in  the  Appendix. 

Evidence  was  given  that  John  Leech,  the  master  of  the 
brigantine  Uzziah,  which  was  then  in  Limerick,  engaged  the 
prisoner,  Denis  Hehir,  to  assist  in  the  discharge  of  the  cargo. 
On  the  20th  day  of  September  last  Leech  owed  Hehir  for  work 
done  in  such  discharge  the  sum  of  21.  8s.  9d.  For  the  purpose  of 
paying  this  sum,  Leech,  on  said  20th  day  of  September  handed 
the  prisoner  nine  shillings  in  silver  and  two  bank  notes,  each  of 
which  both  Leech  and  the  prisoner  believed  to  be  a  IZ.  note. 
One  of  those  notes  was  in  fact  a  lOZ.  note.  The  prisoner  left 
taking  away  the  two  notes  with  him.  Within  twenty  minutes 
afterwards  Leech  discovered  his  mistake  and  went  in  search  of 
the  prisoner,  whom  he  found  within  half  an  hour  after  he  had 
given  him  the  notes.  Leech  told  the  prisoner  that  he  had  given 
him  a  lOZ.  note  instead  of  a  11.  The  prisoner  alleged  that  he  had 
already  changed  both  the  notes.  There  was  evidence  that  at 
the  time  when  the  prisoner  first  became  aware  that  the  note  was 
for  lOZ.  (which  was  a  substantial  period  after  it  had  been  handed 
to  him  by  Leech)  he  fraudulently  and  without  colour  of  right 
intended  to  convert  the  said  note  to  his  own  use,  and  to  perma- 
nently deprive  the  said  John  Leech  thereof,  and  that  to  effectuate 
such  intention  the  said  prisoner  shortly  afterwards  changed  the 
said  note  and  disposed  of  the  proceeds  thereof. 

Mr.  Bourke  referred  me  to  Beg.  v.  A$hwell  {vM  sup,)  and  Beg* 
V,  Flowers  (16  Cox  C.  C.  33;  54  L.  T.  Rep.  547). 

In  order  to  have  an  authoritative  decision  upon  the  question, 
upon  which  the  Court  for  Crown  Cases  Reserved  in  England  was, 
in  Beg.  v.  Ashwell,  equally  divided,  I  left  the  case  to  the  jury, 
who  found  the  prisoner  guilty,  and  I  reserved  for  this  Court  the 
question  hereinafter  stated.  I  allowed  the  prisoner  to  remain  out 
on  bail  to  come  up  for  sentence  at  the  next  assizes  for  the  couuty 
of  the  city  of  Limerick. 

I  request  the  opinion  of  this  Court  upon  the  qneBtioni 
'^  Whether  I  ought  to  have  directed  a  verdict  of  acquittal  by 
reason  of  the  prisoner  not  having  had  the  animus  furandi  when 
Leech  handed  him  the  10{.  note  V  G.  Pallbs. 
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APPBNDIX.— OOPT  iNDICrmNT. 

LareeRtf, 

Oomtiy  of  the  OHy  of  Limeriok,  to  wit,  Munster  Winter  Assizes,  1894.  -^The  jurots 
for  our  Lady  the  Qaeen,apon  their  oath,  present  that  Denis  Hehir,  on  the  20th  day  of 
September,  in  the  year  of  onr  Lord  1894,  a  ten  poand  note  of  the  goods  and  chattels 
of  one  John  Leech,  feloniously  did  steal,  take,  and  carry  away,  against  the  form  of 
the  statute  in  snoh  case  made  and  pro?ided,  and  against  the  peaoe  of  our  Lady  the 
Qaeen,  her  Crown  and  dignity. 

O.  Fitzgibhon,  for  the  prisoner,  cited  Hawkins*  Pleas  of  the 
Crown,  p.  147 ;  Hale's  Pleas  of  the  Crown,  407 ;  Armory  v. 
Delamirie  (1  Stranj^e,  504) ;  Merry  v.  Oreen  (7  M.  &  W.  623)  ; 
Reg.  V.  Mucklow  (1  Mood.  C.  C.  160) ;  Beg.  v.  Davies  (1  Dearsley, 
640) ;  Beg.  v.  Middleton  (L.  Rep.  2  Cr.  Cas.  Res.  38,  45) ; 
Holmes^  case  (Sir  J.  Kelyng's  Rep.  24,  81) ;  Beg.  v.  Thurbom 
(1  Dennis  C.  C.  388)  ;  Beg.  v.  Preston  (2  Dennis  C.  C.  353) ; 
Beg.  V.  Christopher  (Bell's  C.  C.  27) ;  Beg.  v.  Gyde  (L.  Rep.  1 
C.  C.  Res.  139) ;  Cundy  v.  Lindsay  (3  App.  Cas.  549) ;  Cart- 
mright  y.  Oreen  (S  Ves.  405) ;  Beg,  v.  Biley  (1  Dears.  C.  C.  149). 

M.  Burke,  Q.U.  {Moriarty  with  him)  for  the  Crown,  cited  Beg. 
V.  Ashwell,  Beg,  v.  Flowersy  Beg.  v.  Moore  (Leigh  &  Cave  Cr. 
Cas.  1). 

Cur.  adv.  vult. 

Maddsk,  J.  said : — I  consider  the  conviction  in  the  present  case 
was  good  at  common  law.     The  law  being  the  same  in  both 
oonntries^  the  English  cases  are  applicable.     We  are  not,  how- 
ever, absolved  by  Beg.  v.  Ashwell  from  the  dnty  of  forming  an 
independent  judgment.     Does  the  evidence  show  the  taking  by 
Hehir  to  have  been  invito  domini  ?     If  the  handing  of  the  note 
by  Leech  to  Hehir  amounted  to  delivery  no  fraudulent  intention 
wonld  snffice  to  constitute  larceny.     There  was  a  fiscal  transfer. 
Men  are  presumed  to  know  the  consequences  of  their  own  acts. 
Does  the  transfer  of  physical  possession,  made  under  such   a 
mistake,  amount  to  a  delivery  of  legal  possession  ?     I  think  not, 
if  it  is  accepted  ander  a  common  mistake.     If  the  owner  intends 
the  specific  property  to  pass  it  is  not  larceny,  but  where  there  is 
a  mistake  aa  to  identity  it  is  difierent.     There  must  be  intelligent 
delivery,  and  not  the  mere  physical  fact  from  which  intelligence 
is  absent.     I  rest  my  judgment  on  the  fact  that  the  mistake  was 
not  one  of  value,  but  of  identity ;  not  the  paper  per  se,  but  the 
money  it  represents.     The  case  would  be  plainer  if  the  exchange 
were  carried  on^   as  in   some  nations,  by   means  of  shells  or 
precious  stones.    A  mistake  between  a  lOl.  note  and  a  IZ.  note  is 
the  same.     Any  consent  given  or  act  done  in  consequence  of 
such  mistake  can  have  no  legal  value  whatever.     The  case  of 
Merry  v.  Green  presents  no  substantial  or  essential  difference  to 
the  present  case.  It  was  a  case  of  transfer  of  physical  possession. 
Delivery  was  there  made  in  ignorance  of  the  existence  of  the 
chatteL     In  either  case  the  dominus  remained  vnvitvSf  for  the 
element  of  intelligent  delivery  was  wanting.    Cases  of  finding  do 
not  throw  much  Ught  on  the  question.     Assuming  the  doimniis 
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to  be  invitusy  was  there  any  felonioas  taking  of  the  money  at  all  f 
In  Bsg.  y.  Middleton  the  question  was  as  to  the  effect  of  knowledge 
coincident  with  the  taking.  The  rale  which  governs  this  case  is 
simple :  it  is^  ^'  A  man  to  whom  a  chattel  is  delivered  under 
a  mistake  as  to  its  identity,  does  not  thereby  obtain  legal 
possession;  and  if  he  subsequently  learns  the  mistake  and 
retains  its  possession,  he  is  guilty  of  larceny.^^ 

Gibson,  J .  said : — On  the  question  of  consent  or  non-consent 
there  is  no  substantial  difference  between  a  bank-note  and  any 
other  chattel.  First,  as  to  acquisition.  Legal  possession  imports 
knowledge.  Here  there  was  a  physical  delivery  without  know- 
ledge. CTntil  knowledge  the  law  should  not  attribute  to  the 
taker  the  object  of  taking  without  consent.  If  upon  discovery 
he  elects  to  return  the  chattel,  then  it  amounts  to  custody  rather 
than  possession ;  if  he  appropriates,  then  either  the  possession 
becomes  wrongful,  or  then  and  there,  for  the  first  time,  there  is  a 
taking  out  of  possession  of  the  owner  of  the  chattel,  which 
previously  was  lost;  he  commits  a  tort.  Secondly,  as  to  the 
lawfulness  of  the  possession.  Consent  by  possession  obtained 
by  fraud  or  force  animo  fwrandi  is  unlawful.  Physical  delivery 
is  evidence  of  consent,  but  is  rebuttable.  Even  without  animus 
furandiek  taker  who  at  delivery  is  aware  of  mistake,  his  possession 
is  not  innocent.  The  taker  there  is  not  misled.  The  question 
of  consent  is  one  of  substance,  not  of  form.  Delivery  under 
mistake  does  not  work  an  estoppel.  The  taker  is  bound  to  g^ve 
up  the  chattel  on  demand.  The  protection  given  to  mistake 
does  not  extend  to  wilful  fraud.  I  express  no  opinion  on  the 
question  of  bailment;  it  was  not  argued.  Or  seven  oases 
relating  to  this  principle  of  mistake,  only  two  are  against  the 
view  I  take.  The  cases  on  lost  property  are  distinguishable. 
The  bureau  cases  seem  in  direct  conflict  with  the  post-office  oases. 
Hehir,  who  is  morally  a  rogue,  is  legally  a  thief. 

Holmes,  J.  said : — All  acts  to  carry  legal  consequences 
must  be  acts  of  the  mind.  The  prosecutor  did  not  intend  to 
give,  or  know  that  he  was  giving,  and  Hehir  did  not  intend 
to  receive,  or  know  he  was  receiving;  therefore  possession 
remained  in  the  owner.  When  the  taker  discovers  that  he 
has  a  chattel  which  the  owner  did  not  intend  to  give,  he  then 
takes  it  for  the  first  time,  and  if  he  retains  it  he  is  guilty  of 
larceny. 

MuBPHT,  J.  said  : — ^As  to  the  moral  aspect  of  the  defen- 
dant's conduct  it  was  clearly  just  as  bad  as  if  he  had  picked 
the  owner's  pocket.  But  it  is  said  that  in  consequence  of 
the  means  he  adopted  he  is  not  guilty  of  larceny.  The  case  is 
governed  by  Beg.  v.  Aahwell,  where  fourteen  judges  were  equally 
divided. 

Johnson,  J.  said  : — In  my  opinion  Hehir  is  not  guilty,  because 
a  man  who  honestly  receives  a  chattel*with  consent  of  the  true 
owner  cannot  be  found  guilty  of  larceny.  Larceny  by  common 
law  is  felonious  taking,  and  carrying  away  from  a  person.    It 
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most  be  felonioaB^  and  this  intent  to  steal  must  be  when  it  comes 
to  his  hand.  There  mast  be  an  actual  taking.  Hawkins^  in  his 
"  Pleas  of  the  Orown/^  adopts  Cokeys  definition  of  larceny.  We  are 
not  here  concerned  with  what  the  law  of  dishonesty  is;  the 
severity  of  the  ancient  criminal  law  led  to  the  distinction  I  refer  to, 
but  still  the  principle  of  law  remains  to-day  the  same.  Where 
no  trespass  is  there  is  no  larceny  at  common  law.  Here  there 
was  no  trespass.  Leigh  gave  Hehir  two  notes,  11.  and  lOZ.  He 
intended  to  give  Hehir  the  property  in  one  of  the  notes ;  what 
difference  is  there  from  the  giving  of  the  other  note  at  the  same  subsequent  to 
time  ?  Hehir  had  no  animna  fwrandi  when  he  took  the  notes  *»»«><»»« 
and  obtained  possession  of  them. 

Andrews,  J.  said : — I  think  the  conviction  ought  to  be  quashed. 
I  think  the  property  in  the  note  immaterial  in  this  case  ;  no  doubt 
it  did  not  pass  to  the  prisoner.  When  Leech  handed  the  notes  to 
Hehir  he  intended  to  give  Hehir  possession  of  the  thing  he 
handed.  His  intention  arose  from  mistake ;  that  does  not  show 
that  the  intention  does  not  exist.  In  fact,  he  handed  the  note  to 
Hehir,  knowing  that  he  was  handing  it  to  him.  A  man  can  take 
and  be  in  possession  of  a  chattel  of  which  he  does  not  know  the 
value,  or  believes  it  to  be  of  a  different  value  or  quality  from  its 
real  value  or  quality.  As  regards  taking,  it  is  an  absolute  fiction 
to  say  that,  although  Hehir  actually  took  the  note  when  handed 
to  him,  he  did  not  then  take  it,  but  only  at  a  subsequent  time 
when  he  discovered  it  was  something  different,  and  that  he  then 
took  it,  when  he  really  did  not  take  it  at  all,  for  he  had 
it  for  some  time  in  his  possession.  This  is  to  ignore  the  actual 
taking,  and  make  a  mere  movement  of  the  mind  amount  to 
an  actual  taking.  At  the  time  Hehir  received  possession  of  the 
note  he  got  lawful  possession  of  it,  and  committed  no  trespass 
whatever.  He  took  the  ]  OZ.  note  innocently  and  with  the  consent 
of  the  owner,  not  fraudulently ;  therefore  he  is  not  guilty  of 
larceny.  In  Beg,  v.  Ashwell  the  conviction  was  not  affirmed, 
but  stood  merely  because  it  was  not  quashed.  It  is  for  the 
Legislature  to  make  this  transaction  larceny. 

O^Bbcbn,  J.  said — The  question  of  consent  did  not  exist  in  the 
owner's  mind  as  to  the  lOZ.      By  his  own  act  he  put  it  into  the 

fossession  of  Hehir.  The  latter  was  not  guilty  of  larceny, 
n  order  to  make  him  out  so,  we  must  hold  that  he  ''  feloniously 
took,''  when  in  fact  he  did  not  take  at  all.  We  must  invent  a  new 
criminal  categoiy  ;  he  is  a  *'  finder-out,"  by  an  operation  of  the 
mind.  The  asportavit  disappears  altogether  in  this  case.  The 
corporeal  transfer  cannot  be  left  out  in  the  idea  of  larceny. 
What  was  the  position  of  Hehir  between  the  taking  of  the 
article  and  the  discovery  of  the  mistake  by  him  7  Excusable 
detention,  I  suppose.  He  is  then  a  party  innocent  at  first,  and 
afterwards  guilty.  I  do  not  consider  that  Reg.  v.  Aahwell  levels 
all  the  previous  oases.  It  was  a  divided  judgment.  No  crime 
has  been  committed  in  this  case,  only  a  moral  transgression,  as 
to  which  the  law  has  not  hitherto  given  effect  to  the  views  of 
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Rra.        those  who  think  to  compass  the  sea  by  aadertaking  to  push  the 
HraiB.      confines  of  crime  into  the  boundless  regions  of  dishonesty.     The 
conviction  should  be  reversed. 

^^'  Pallbs,  C.B.  said : — I  admit  that  the  act  of  the  prisoner  in  this 

Larceny--    caso  was  a  dishonest  one,  but  it  is  punishable  not  by  the  judges 

Felonious    but  by  the  Legislature.     Beg.  v.  MuckloWf  Beg.  v.  Davies,  and 

taking—     Beg.  V.  Middleton  are  all  against  the  conviction.    Beg.  v.  Ashwell 

Wiongfia     ^*^^  ^^®  ^^^  ^^^^  were  overruled.     In  it  the  opinion  of  seven 

convertion    judges  was  adverse  to  a  conviction  in  a  case  like  the  present. 

subsequent  to  For  fifty-eight  years  there  was  an  unbroken  series  of  decisions 

rj^^?—      that  acts  similar  to  that  of  the  prisoner  were  not  larceny.     In 

Animus      ^g-   V.   Ashwell  a   technical   rule    maintained  the  conviction. 

fwrandi.      Cartwright  V.  Green  and  Merry  v.  Oreen,  cited  for  the  Crown, 

are  civil  cases.     I  doubt  the  right  of  the  Court  for  Crown  Cases 

Reserved  in  England  to  reverse  a  previous  decision  of  their  own 

Court  in  a  previous  case.     There  is  no  inconsistency  between 

these  two  civil  cases  (neither  of  which  was  decided  by  a  Court 

of   equal   authority  with   that  of  the    Court   for  Crown    Cases 

Reserved)  and  the  criminal  cases.     In  both  the  bailor  and  bailee 

were  ignorant  of  the  existence  of  the  chattel.     There  was  no 

intentional  manual   delivery  of  the   chattel.      There   was   that 

knowledge  in  the  present  case.    Beg.  v.  Ashwell  has  not  a  single 

prior  case  to  support  it.     It  was  a  case  of  first  impression.     The 

OTound  upon  which  it  was  arrived  at  is  given  in  the  judgment  of 

Coleridge,   C.J.,  in   whose  mind  there  must  have   been   some 

serious  misapprehension.     I  hold  that  it  would  not  be  competent 

to  the  Court  in  England  to  uphold  the  conviction  in  Beg.  v. 

Ashwell,  and  it  is  only  by  following  that  case  that  it  can  be 

upheld  in  the  present  case.     As  regards  written  contracts,  see 

Scott  V.  Littledale  (8  E.  &  B.  815).      In  written  instruments  the 

intention  must  be  gathered  from  the  writing.     Why  should  a 

man  not  be  held  to  intend  that  which  is  the  consequence  of  his 

act?      So   long   as   Hehir  believed  the  note  to  be  for  IL,  the 

prosecutor  cannot  be  heard  to  say  that  he  had  not  the  intention 

of  parting  with  it,  and  till  the  discovery  of  the  mistake  Hehir 

had  lawful  possession  of  it.     There  is  no  difierence  between  the 

case  here  and  that  of  a  person  counting  notes  and  giving  nine 

notes  instead  of  ten.     Hehir  might  lawfully  detain  the  lOZ.  note 

till  he  had  an  opportunity  of  changing  it  and  giving  back  9Z.  to 

Leech.      Hehir  must  have  had  lawful  possession  antecedent  to 

the  discovery  of  the   mistake,   and  that    discovery   cannot  by 

relation  back  change  the  character  of  the  antecedent  possession, 

which  was  Hehir's  possession,  into  that  of  Leech.      Hehir  was 

not  guilty  of  larceny  at  common  law. 

Sir  Peteb  O'Beien,  Bart.,  C.J.,  in  agreeing  with  the  Chief 
Baron,  referred  to  Beg.  v.  Flower,  and  said : — The  innocent 
receipt  of  a  chattel  and  its  subsequent  appropriation  does  not 
constitute  larceny.  Leech  gave  unreservedly,  Hehir  honestly 
received.  The  fact  of  his  mistaken  belief  made  Leech  give  the 
note  without  any  reservation  whatever.    Beg.  v.  Muckhw  was 
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recognised  in  Beg,  v,  Daviss^  althoagh  nob  argaed  at  the  Bar.  It 
was  a  moot  point  among  the  judges.  It  is  not  consistent  with 
Oartwright  v.  Chreen,  There  was  here  no  felonious  taking. 
However  we  dislike  the  law  we  must  follow  it. 

The  conviction  was  accordingly  quashed. 
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QUEEN'S  BENCH  DIVISION. 

Thursday,  Feb.  23,  1896. 

(Before  Lindlby  and  Kay,  L.J  J.) 

CoLLMAN  (app.)  V,  Roberts  (resp.).  (a) 

Shop  hours — Young  person — Employment  partly  indoors  and 
partly  outdoors — Employment  "  in  or  about "  shop  for  more 
than  seventy-four  hours  in  one  week — Shop  Hours  Act,  1892 
(55  ^  56  Vict.  c.  62),  s.  3. 

Sect.  3  of  the  Shop  Hours  Act,  1892, provides  that  no  young  person 
shall  be  employed  "  in  or  about  a  shop  for  a  longer  period  than 
seventy-four  hours  in  any  one  week. 

Held,  that  the  words  *'  in  or  about  a  shop  ^'  mean  "  in  or  about  the 
business  of  a  slwp,'^  and  accordingly  that  where  the  duties  of  a 
young  person  employed  in  a  shop  are  partly  indoor  and  partly 
outdoor  duties,  the  time  occupied  in  the  outdoor  duties  must  be 
counted  as  time  oc^cupied  ''in  or  about  the  shop''  within  the 
meaning  of  the  section 

CASE  stated  by  Mr.  Bushby^  metropolitan  police  magistrate, 
sitting  at  Worship-street  Police-court. 
On  the  30th  day  of  July,  1895,  a  certain  summons  was  heard 
upon  complaint  made  by  John  Collman  (the  appellant),  on  behalf 
of  the  London  County  Council,  against  James  Roberts  (the 
respondent),  that  the  respondent  did  during  the  week  com- 
mencing the  16th  day  of  June  and  ending  the  22nd  day  of  June, 
1895,  at  his  premises  (being  a  shop  within  the  meaning  of  the 
Shop  Hours  Act,  1892),  in  the  parish  of  Shoreditch,  in  the 
county  of  London,  unlawfully  employ  in  and  about  the  said  shop 
one  Charles  Medcraft  (being  a  young  person  within  the  meaning 


(c)  Reported  by  W.  W*  Orb,  Eiq.,  Barrister-ftttoLaw. 
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CoLLMAN     of  the  said  Act),  for  a  longer  period  than  seventy-four  hours, 
RouEsn      iiicluding  meal  times. 

*         It  was  proved  or  admitted, 

1896.  (1.)    That  the   respondent  was    a  news-agent,   and   that  he 

8ho  1       —  ^^^'^pi®^  ^^^  premises  for  the  purpose  of  receiving  and  retailing 
Employment  newspapers,  and  that  the  premises  were  a  shop  within  the  mean- 
of  young     ing  of  the  Shop  Hours  Act,  1892. 

^|^J^^~~         (2.)  That  the  respondent  employed  the  boy  Medcraft  in  con- 
outdoorvDork  DGCtion  with  the  receiving  and  retailing  of  newspapers,  and  that 
—55  4r  56    Medcraft  was  a  young  person  within  the  meaning  of  the  Act,  and 
TicL  c.  62,    ijiiat  in  the  course  of  such  employment  Medcraft  fetched  news- 
papers from  Fleet-street,  and  delivered  them  to  customers  at 
their  addresses,  sold  newspapers  on  behalf  of  the  respondent 
both  inside  and  outside  the  shop,  and  inside  the  shop  folded 
up  newspapers,  did  up  country  parcels,  swept  out  the  shop,  and 
cleaned  the  windows. 

(3.)  That  the  period  of  time  calculated  from  the  time  at  which 
Medcraft  arrived  at  the  shop  to  the  hour  at  which  he  ceased 
working  for  the  respondent  on  each  of  the  seven  days  from  the 
16th  to  the  22nd  days  of  June  amounted  to  eighty- four  and  a 
half  hours,  and  that  during  the  whole  of  such  period  of  eighty- 
four  and  a  half  hours  Medcraft  was  occupied  in  performing  some 
portion  of  the  above  described  duties  in  the  course  of  his  employ- 
ment, or  in  going  to,  or  returning  from,  or  taking  his  meals  in 
the  times  allowed  to  him  for  that  purpose. 

(4.)  If  the  period  to  be  calculated  for  the  purposes  of  the  Act 
is  limited  to  the  times  during  which  Medcraft  was  at  work  in  or 
about  the  premises  occupied  by  the  shop,  then  he  was  not 
employed  in  or  about  the  shop  for  a  longer  period  than  seventy- 
four  hours,  including  meal  times,  in  that  week  ;  but  if  the  period 
to  be  calculated  for  the  purposes  of  the  Act  is  not  so  limited,  but 
should  include  the  times  occupied  in  fetching  newspapers  from 
Fleet-street  and  delivering  them  to  customers  at  their  addresses 
not  in  or  about  the  premises,  then  Medcraft  had  been  employed 
for  a  period  of  eighty-four  and  a  half  hours,  including  meal 
times,  in  that  week. 

The  magistrate  adopted  the  first  of  these  two  constructions  of 
the  Act,  and  dismissed  the  summons. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
decision  of  the  magistrate  was  right  in  law. 

The  Shop  Hours  Act,  1892  (55  &  56  Vict.  c.  62)  provides : 

Sect.  3. — (1.)  No  young  person  shaU  be  employed  in  or  about  a  sbop  for  a  longer 
period  than  seventy-four  hours,  including  meal  times,  in  any  one  week. 

Sect.  9.  "  Shop  *'  means  retail  and  wholesale  shops,  markets,  stalls,  and  warehouses, 
in  which  assistants  are  employed  for  hire,  and  includes  licensed  public-houses,  and 
refreshment  houses  of  any  kind  ;  '* young  person"  means  a  person  under  the  age  of 
eighteen  years. 

jff.  Avory  for  the  appellant. — The  London  County  Council 
was  the  appcllaut  it  being  the  duty  of  that  council  to  enforce 
the  provisions   gf  the   Shop   Hours    Act,    1892,  .so  far  as   the 
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county  of    London   was  concerned.      The   Act   was  described     Collsian 
as  an  Act  to  amend   the  law  relating  to  the  employment  of     p   ^• 

yonng  persons  in  shops ;  and  then  it  recited  that  "  whereas  the        

health  of  many  young  persons  employed  in  shops  and  warehouses        1896. 
is  seriously  injured  by  reason  of  the  length  of  the  period  of        "        _ 
employment/'  be  it  therefore  enacted,  &c.     By  sect.  9  a  young  Employment 
person   is   a  person   under  the  age  of  eighteen  years^  and  by      of  young 
the  same   section  a  shop  is   defined.     Sect.   3  was  the  section    J^^J^^"^'^. 
applicable  to  this  case,  and  by  that  section  no  young  person  is  to  oitldoor  vorfc 
be  employed  *Mn  or  about'*  a  shop  for  a  longer  period  than    — 554-56 
seventy-four  hours  in  any  one  week.    The  whole  question  here  was    ^*<^^-  ^'  ^2, 
what  was  the  meaning  of  those  words  *'  in  or  about ''  a  shop  in         *'   ' 
section  3.     The  learned  magistrate  held  that  those  words  must  be 
taken  to  moan  ^^  actually  on  the  premises  of  the  shop/'  and  the 
question  now  was  whether  those  words  were  to  be  limited  to  the 
actual  building,  a  construction  which  the  magistrate  adopted  as 
the  true  view  of  the  section.    It  was  submitted  that  that  was  an 
erroneous  and  too  narrow  a  view  to  take  of  the  section.    The  words 
"  in  or  about "  a  shop  clearly  meant  "  in  or  about  the  business  of 
the  shop."     The  object  of  the  Act  was  to  limit  the  length  of  the 
employment,  and  to  ensure  that  a  young  person  should  not  work 
more    than    seventy-four    hours.      '*  Shop "   included   licensed 
houses,  and  refreshment- houses,  so  that,  if  the  construction  of 
the  magistrate  were  adopted,  a  boy  might  be  kept  all  day  running 
in  and  out  of  a  refreshment-house  without  infringing  the  Act, 
provided  he  worked  not  more  than  the  seventy-four  hours  in  the 
shop  itself,  although  the  total  number  of  hours  of  his  employment 
far  exceeded  that  limit.     The  same  consideration  would  apply  to 
a  young  girl  working  at  a  stall,  and  to  many  other  instances  that 
might  be  put. 

The  respondent  did  not  appear. 

LiNDLET,  L.J. — This  case  is  an  important  one,  and  by  no 
means  an  easy  one  to  decide,  because  it  is  impossible  to  read  the 
Shop  Hours  Act,  1892,  without  seeing  that  the  word  "shop" 
throughout  the  Act  is  used  with  reference  to  a  structure  or  place 
— a  definite  place  of  business,  as  distinguished  from  the  business 
carried  on  there.  We  have  in  this  case  a  place  which  is  a  shop 
within  the  meaning  of  the  Act,  and  there  is  a  boy  employed  in 
the  business  which  is  carried  on  at  that  place  (and  I  attach  great 
importance  to  that),  but  his  work  is  partly  indoor  work  and 
partly  outdoor  work,  and  his  outdoor  work  takes  him  some 
distance  from  the  actual  place  where  the  shop  is  situated,  and  the 
question  is  whether,  whilst  he  is  employed  in  doing  the  outdoor 
work,  he  can  be  said  to  be  employed  *'  in  or  about  the  shop  " 
within  the  meaning  of  the  Act.  To  answer  that  question  we 
have  to  look  and  see  what  the  object  of  this  Act  of  Parliament  is, 
and  what  is  the  mischief  to  prevent  which  it  was  passed.  It  was 
passed  for  the  purpose  of  protecting  the  health  of  young  persons 
employed  in  shops  and  warehouses.  It  recites  that  their  health 
is  in  many  cases  seriously  injured  by  reason  of  the  length  of  the 

T  2 
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OoLLMxM     period  of  employment}.     Therefore  their  hoars  of  employment 
^'  must  be   limited.     The   Act  does  not  aim  at  protecting  their 

health  by  the  improvement  of  the  sanitary  condition  of  the  place 

1896.        in  which  they  are  employed.     Its  object  is  to  protect  their  health 

"7 —    __  by  preventing  their  employment  for  an  undue  length  of  time. 

EwploymetU  ^^  ^®  Were  to  adopt  the  very  narrow  construction  of  this  Act, 

of  young     which  I  must  Say  the  words  of  it  warrant,  we  should  be  reducing 

persons—    ifc  to  a  dead  letter  in  all  cases  in  which  the  duties  of  young 
outdid  work  P^^sons  employed  in  shops  are  partly  indoor  duties  and  partly 

—55^56    outdoor  duties.     I  cannot  think  it  would  be  right  to  put  so 

Vict.  c.  62,    limited  a  construction  upon  the  language  of  the  Act  as  to  render  it 
*■  futile  in  a  large  number  of  cases  which  would  be  within  the 

mischief  to  which  it  appears  to  me  to  have  been  addressed.  I 
think  the  true  construction  of  the  Act  is  this :  that  where  yoa 
find  a  shop,  and  a  shopboy  or  a  shopgirl,  under  the  age  of 
eighteen,  employed  by  the  shopkeeper,  that  boy  or  that  girl  is 
not  to  be  employed  for  the  purposes  of  the  business  carried  on  at 
that  shop  by  the  shopkeeper,  for  more  than  seventy-four  hours  in 
the  week,  including  meal  times.  That  is  the  real  substance  of  it, 
and  although  the  learned  magistrate  has  here  adopted  a  con- 
struction of  the  Act  which  is  warranted  by  the  words  of  it,  I  do 
not  hesitate  to  say  that  his  construction  is  calculated  to  defeat  the 
object  of  the  Act  in  so  great  a  measure  that  I  do  not  think  it 
can  be  the  true  construction. 

Kay,  L.J. — I  am  entirely  of  the  same  opinion.  I  think  the 
question  raised  in  this  case  is  a  very  important  one,  and  it  is  one 
upon  which  the  efficiency  of  this  Act  greatly  depends.  The  Act 
was  passed  for  the  purpose  of  preventing  shopkeepers  from 
employing  young  persons  under  the  ago  of  eighteen,  whether 
boys  or  girls,  for  an  undue  length  of  time.  In  this  case  we  have 
a  shopkeeper  who  keeps  a  shop  within  the  meaning  of  the  Act, 
and  he  has  in  his  service  a  boy  whom  he  employs  in  the  way 
described  in  the  case.  Now,  if  you  are  to  deduct  the  time 
occupied  in  his  outdoor  duties  from  the  time  of  his  employment, 
he  might  be  kept  so  employed  all  day  and  all  night  without 
infringing  this  Act.  If  that  were  so,  there  might  be  many 
similar  cases  which  the  Act  would  fail  to  reach.  For  instance, 
suppose  a  dressmaker  employs  young  girls  under  eighteen  in  her 
business,  and  a  part  of  the  duty  of  those  young  girls  is  to  deliver 
light  goods  at  the  houses  of  different  customers,  or  to  assist 
in  measuring  and  fitting  customers  at  their  own  houses,  and  the 
girls  are  employed  in  that  way  a  considerable  part  of  the  day, 
are  not  those  times  to  be  reckoned  as  times  of  employment  ^^  in 
or  about  the  shop  '^  ?  I  cannot  think  that  it  would  be  a  true  con- 
struction, looking  to  the  purpose  and  object  of  the  Act,  to  limit 
it  in  that  way.  If  it  were  so,  shopkeepers  might  very  easily 
evade  the  provisions  of  the  Act,  and  employ  young  persons  in 
their  business  for  much  more  than  seventy-four  hours  in  one 
week.  The  mischief  at  which  the  Act  was  aimed  is  the  employ- 
ment of  young  persons  for  unduly  long  hours.     The  extreme 
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lengtli  of  time  for  tbe  employment  of  young  persons^  which  is 
permissible  nnder  the  Act  in  any  one  week,  is  seventy-fonr  hours 
including  meal  times;  and  employment  beyond  that  length  of 
time  is  an  infringement  of  the  Act^  unless  the  employer  can  show 
that  it  is  clearly  not  within  the  words  of  the  Act.  The  learned 
magistrate  has  put  too  narrow  a  construction  upon  this  very 
useful  and  important  provision. 

Appeal  allovjed. 
Solicitor  for  the  appellant^  W.  A.  Blaxland. 
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QUEEN'S   BENCH  DIVISION. 

Jan.  18,  20,  and  Feh.  8,  1896. 

(Before  Lord  Bussell,  O.J.,  Weight  and  Kennedy,  JJ.) 

Re  Arton  (No.  2).  (a) 

Extradition — Falsification  of  accounts  by  officer  of  public  company 
—The  crime  of  faux — Power  to  surrender  in  respect  of  falsifica- 
tion— Extradition  Treaty  with  France,  1878,  art.  3,  clauses  2, 
18— Extradition  Act,  1870  (33  ^  34  Vict.  c.  52)  First  Schedule. 

An  order  of  committal  made  against  a  prisoner,  wlw  had  been  a 
member  or  director  of  a  public  company  in  France ,  for  his 
extradition  to  the  French  Government ,  specified  as  one  of  the 
offences  "  faux  (falsification  of  accounts  and  using  falsified 
accounts).**  The  committing  magistrate  had  come  to  the  con- 
elusion  that  there  was  no  evidence  of  forgery  or  such  falsification 
of  accounts  cw  would  amount  to  forgery,  according  to  English 
law,  but  that  there  wa^  sufficient  evidence  of  such  falsification  by 
the  prisoner  in  his  character  of  public  officer  of  a  company  a^ 
would  constitute  a  crime  both  according  to  English  law,  and  also 
according  to  French  law  as  faux,  or  forgery  within  the  Code 
Penal. 

Held,  that  the  falsificaliftn  of  accounts  charged  was  a  crime  loithiii 
the  Extradition  Treaty  with  France,  as  coming  within  the  ISth 
clause  of  art.  3  [English  version),  and  within  the  2nd  clause  of 
the  same  article  (French  version)  as  faux  ;  that  such  falsifica- 
tion was  a  crime  according  to  French  law,  being  faux  or  forgery 
7oithin   art.  147  of  the  Code  Penal  j  that  it  was  also  a  crime 

(a)  Reported  by  W.  W.  Orr,  Esq.,  Barrister-at-Law. 
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Be  Abion  according  to  English  law,  within  sect,  83  of  the  Larceny  Act, 

(Na2^).  1861,  mid  sect,  1  of  the  Falsification  of  Accounts  Act,  1875,  aiid 

1890.  that  it  was  an  extradition  crime  ivithin  the  first  scJiedule  of  the 

— ;-7  Ej'tradition  Act,  1870,  and  was  therefore  a  crime  in  respect  of 

■^'r*.^'*??*'  which  extradition  could  he  granted^  but  that  the  order  should  he 

of  accounts-'  amended  by  adding  ivords  to  show  that  the  falsification   was 

Forgery—  in   the  character    of  director,   officer^  or  nicmber  of  a  public 

''i^ty^W.  company. 

France  — 

33  4r  33  Vict.  T>  ULE  calling  upon  the  Secretary  of  State  for  the  Home 
c.52,9ch.i.  XL  Department,  Sir  John  Bridge  (the  chief  metropolitan 
magistrate),  and  the  Government  of  the  French  Republic,  to 
show  cause  why  a  writ  of  habeas  coiyus  should  not  issue,  directed 
to  the  governor  of  HoUoway  Prison,  commanding  him  to  bring 
the  body  of  Emile  Arton  into  Court  to  abide  the  judgment  of  the 
Court. 

The  rule  was  obtained  at  the  instance  of  Arton,  who  had  been 
arrested  in  London  in  November,  1895,  upon  a  warrant  which 
had  been  issued  in  Paris.  He  had  been  brought  before  Sir  John 
Bridge,  and  an  order  of  committal  had  been  made  against  him 
for  the  purpose  of  his  being  extradited  to  the  French  Govern- 
ment. 

The  order  of  committal  had  been  made  against  Arton,  who 
was  described  as  an  oflScer,  member  or  director  of  a  public  com- 
pany in  France,  in  respect  of  six  separate  offences,  the  first  of 
which  was  described  in  the  order  of  committal  as  ''faux  (falsifi- 
cation of  accounts  and  using  falsified  accounts)/' 

The  present  rule  was  granted  upon  one  point  only,  and  in 
respect  of  one  only  of  the  crimes  specified  in  the  order  of  com-^ 
mittal,  namely,  the  crime  of  "faux/'  translated  in  the  order  as 
'^  falsification  of  accounts  and  using  falsified  accounts '' ;  and  the 
rule  was  obtained  on  the  ground  that,  as  the  magistrate  had 
negatived  the  idea  of  forgery  by  Arton,  faux  (falsification  of 
accounts  and  using  falsified  accounts),  was  not  a  crime  within  the 
Extradition  Treatv  with  Franco,  and  was  therefore  not  a  crime 
in  respect  of  which  the  accused  could  be  surrendered. 

The  facts  are  fully  set  out  in  the  judgment. 

Sir  i?.  Webster  (A.-G.),  Sir  JK.  Finlay  (S.-G.),  and  Sutton,  for 
the  Crown,  in  showing  cause,  contended  that  the  crime  of  faux. 
is  within  the  Extradition  Treaty  with  France,  whether  the 
English  or  the  French  version  of  the  Treaty,  iind  further  con- 
tended that  it  was  a  crime  according  to  the  law  of  England  and 
within  the  Extradition  Acts,  and  therefore  that  a  crime  in 
respect  of  which  the  extradition  might  properly  be  granted. 
With  regard  to  the  contention  that  faux  means  forgery,  and  that 
as  the  committing  magistrate  had  expressly  negatived  the 
idea  of  forgery,  the  accused  could  not  be  committed  for  fausi 
— i'Viu.v  includes  not  only  ^^  forgery '^ ;  it  includes  also  falsifica- 
tion of  accounts,  and  it  was  clear  from  the  two  versions  of  the 
Treaty  that  the  contracting  parties  when  they  used  the  word/awic 
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meant  more  than  "forgery/^  as  that  term  is  used  in  English  law.     iZe  Asioir 
Although /aiM;  was  generally  translated  by  the  word  "  forgery  " ;      (No^). 
it  had  a  wider  meaning  than  forgery,  the  French  definition  of        igg^, 
faux  extending  further  than  the   English   definition  of  forgery.        — j-^ 
As  to  what  was  forgery  in  English  law  the  cases  of  Ex  parte  ■^S^*'.^***^'^ 
Winds<yr  (12   L.   T.  Rep.  307 ;   6   B.  &   &.   522)  and  Reg.  v.  o/'aSS^ST. 
Eit8m  (21  L.  T.  Rep.  487;  L.  Rep.  1  C.  C.  R.  200)  might  be    ^^^— 
referred  to.     Although    Arton  might  not  have  been  guilty  of  Zf^"^ 
forgery — and  it  could  not  now  be  asserted  that  he  was — ^still     p^mce-^ 
there  was  a  prima  fade  case  against  him  with  regard  to  fav^  in  33  4*  34  Vict. 
the  sense  of  the  falsification  of  accounts.      That  brought  the  ^*  ^2,  sch.  1. 
case  within  clause  2  of  art.  3  of  the  French  version  of  the  Treaty, 
and  the  case  also  came  within  clause  18  of  art.  3  as  fraud  by  a 
public  officer  of  a  company.     Faux  was  also  a  crime  within  art.  147 
of  the  French  Code  P^nal.      Therefore  faux,  or  the  falsification 
of  accounts,  was  a  crime  both  according  to  French  law  and  within 
both  versions  of  the  Treaty.      Then  with  regard  to  English  law, 
falsification  of  books,  writings,  or  valuable  securities  was  a  crime 
by  sect.  83  of  the  Larceny  Act,  1861   (24  &  25  Vict.  c.  96),  and 
falsification  of  accounts  by  a  clerk,  officer  or  servant,  was  made  a 
criminal  offence  by  sect.  1   of  the  Falsification  of  Accounts  Act, 
1875  (38  &  39  Vict.  o.  24) ;  so  that  Arton  could,  if  the  offences 
had  been  committed  in  this  country,  have  been  indicted  either 
under  sect.  83  of  the  Larceny  Act«  1861,  or  under  sect.  1  of  the 
Falsification  of  Accounts  Act,  1875.     The  committal  order  here 
was   under  clause  18  of  art.  3,  which  specifies  ^^  fraud   by  a 
bailee,     ...     or  member,  or  director,  or  public  officer  of  any 
company  made  criminal  by  any  Act  for  the  time  being  in  force '^; 
and  that  was  included  as  an  extradition  crime  within  the  Extra- 
dition Acts  in  the  first  schedule  to  the  Bxtradition  Act  of  1870.   If 
any  doubts  were  raised  as  to  the  falsification  not  being  by  a  clerk 
or  servant,  there  could  be  no  objection  to  add  those  words  after 
the  words  falsification  of  accounts,  if  this  was  done  Arton  could 
not  be  tried  for  the  wider  meaning  of  faux,  but  only  in  respect 
of  ihe  charge  of  which  evidence  was  given  before  the  magistrate. 
All  the  conditions   therefore  for  extradition  were  satisfied,   as 
Arton  had  committed  a  crime   according  to  the  laws  both  of 
France  and  ot  England,  and  a  crime  which  was  within  the  Extra- 
dition Treaty  and  the  Extradition  Acts. 

C.  W.  Mu  thews  in  support  of  the  rule. — Arton  was  accused  of 
the  crime  ot  fav/x,  and  that  was  the  crime  mentioned  in  the  order 
of  committal.  It  was  important  to  bear  in  mind  that  the  magis- 
trate completely  negatived  the  idea  of  forgery,  and  held  that  no 
forgery  in  the  falsification  of  accounts  had  been  committed 
according  to  English  law;  and  the  equivalent  in  English  law  of 
faux  was  forgery.  In  the  dictionaries  it  was  translated  as  forgery, 
and  in  tbe  French  version  of  the  Treaty,  in  clause  2  of  art.  3, 
it  was  given  as  faux,  the  translation  of  the  word  in  the  English 
version  being  *^  forgery.''  Moreover,  in  clause  147  of  the  Code 
P6nal/atM?  was  clearly  forgery  and  nothing  else.  Being  therefore 
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J2€  Abton     equivalent  to  forgery,  and  the  magistrate  having  refused  to  commit 
(No^).      Jqj.  forgery,  Arton  coald  not  be  committed  for  that  which  was 
1896.        equivalent  to  forgery,  namely, /at^ar.     But  the  learned  magistrate 
— 7        had  added  in  a  parenthesis,  '*  falsification  of  accounts  and  using 
^FcH^cul^  falsified  accounts/'  Dealing  with  the  words  so  added,  the  charge 
of  occountB^  against  the  accused  was  falsification  of  accounts  simply,  without 
Forgery—    stating  that  such  falsification  was  in  the  character  of  trustee  or 
*'rv«ar'"Tfc  ^^  *  member  or  director  of  a  public  company,  words  which  would 
France—     be  necessary  to  bring  the  charge  of  falsification  within  clause  18 
SZ^f  Soviet,  of  art.  3  of  the  Treaty.      Being  a   charge   of  falsification   of 
c.  62,  8ch.  1.  accounts  simply  it  was  not  within  the  treaty  at  all,  and  not  within 
the  ofFences  mentioned   in  the  first  schedule  to  the  Extradition 
Act,  1870.     The    magistrate   has  therefore  committed  for  an 
offeDce  not  within  the  Treaty,  which  he  had  no  jurisdiction  to  do. 
Falsification  of  accounts  is  not   a  crime  under   sect.  88  of  the 
Larceny  Act,  1861,  because  to  constitute  it  a  crime  within  that 
section,  the  falsification  must  be  described  as  falsification  as  a 
director,  public  officer,  or  member  of  a  public  company,  and  it  was 
not  so  described  in  the  present  case.      It  was  not  a  crime  within 
sect.  1   of  the  act  of  1875,  as  to  bring  it  within  that  section  it 
must  be  described  as  falsification  by  a  clerk,  officer,  or  servant^ 
and  it  was  not  so  described.    It  was  to  be  assumed  that  the  magis- 
trate had  designedly  omitted  the  words  ^'  by  a  clerk,  officer,  or 
servant,''  after  the  words  "falsification  of  accounts,"  and  even  if 
those  words  were  added,   although  there  might  be  then  a  crime 
according  to  English  law,  yet  it  would  not  be  within  the  Treaty. 
For  these  reasons  the  rule  ought  to  be  made  absolute. 

Cur.  adv,  vult. 
Feb.   8. — The  judgment   of   the   Court    (Lord  Russell,  C.J., 
Wright  and  Kennedy,  J  J.)  was  read  by 

Lord  Russell,  O.J. — In  this  case  the  French  Government 
demanded  the  extradition  of  Arton  under  the  Treaty  between  the 
Queen  and  the  French  Republic,  signed  in  1876  and  ratified  in 
1878.  The  demand  was  based  on  the  allegation  that  Arton  had 
committed  a  number  of  crimes  against  the  law,  and  in  the  terri- 
tory of  France,  which  are  extradition  crimes  within  the  Treaty. 
On  the  6th  day  of  December,  1895,  after  inquiry  before  him 
the  chief  metropolitan  magistrate  made  a  committal  order  to 
HoUoway  Prison,  with  a  view  to  Arton's  extradition  in  respect 
of  the  accusation  against  him  of  the  commission  of  the  crimes  of 
"fava^  (falsification  of  accounts  and  using  falsified  accounts), 
fraud  by  an  agent,  fraud  by  a  trustee,  fraud  by  a  director  and 
public  officer  of  a  company,  obtaining  money  and  goods  by  false 
pretences,  crimes  by  a  bankrupt  against  bankruptcy  law,  larceny^ 
and  embezzlement,  within  the  jurisdiction  of  the  French 
Republic.^'  It  is  in  reference  to  the  first  of  these  charges  only  that 
any  question  arises.  Subsequently,  on  the  21stday  of  December, 
1895,  this  Oonrt,  on  the  application  of  Arton's  counsel,  granted 
an  order  calling  on  the  Governor  of  Holloway  Prison  to  show 
cause  why  a  writ  of  habeas  corpus  should  not  issue.      The  appli* 
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cation  was  in  argument  based  on  the  allegation  that  the  chief    JReABioN 
onagistrate  had  come  to  the  conclusion  that  no  forgery  according      (No^). 
to    English   law    had   been  committed  in    the  falsification    of        is96. 
accounts  and  in  the  using  of  falsified  accounts  imputed,  and  it        — 7- 
was  therefore  contended  that  he  could  not  properly  commit  Arton  ^^^^^^H^H^Z' 
for  faux,  the   French  equivalent   or  translation  of  ''forgery/   o/occount»-* 
and,  further,  that  he  could  not  properly  commit  for  such  falsification     Forgery— 
x)n  two  grounds — (1)  because  the   falsification  was  not  in  the    m^^^^j^ 
order  of  committal  described  as  committed  by  Arton  as  a  director     Frcmce— 
or  member  of  a  public  company,  or  as  a  clerk  or  servant,  which  33  ^34  Vict. 
would  be  necessary  to  constitute  falsification  a  crime  according   **•  ^^'  '^^-  ^* 
to  English  law ;  and  (2)  that,  even  if  the  order  of  committal  were 
amended  in  this  respect,  he   could    not   properly    commit  for 
falsification  on  the  ground  that  such  falsification  is  not  an  extra- 
dition crime  within  the  Treaty.     Before  proceeding  to  deal  with 
these  points  it  will  be  well  to  make  clear  what  we  understand 
are  the  admitted  facts.  It  is  true  that  the  chief  magistrate  did  in 
fact  come  to  the  conclusion  that  there  was  no  evidence  of  forgery 
according  to  English  law,  but  he  also  came  to  the  conclusion 
that  there  was  sufficient  evidence  of  the  commission  by  Arton  of 
the  crime  of  fraudulent  falsification  of  accounts  in  his  character 
of  member,  director,  or  officer  of  a  public  company  according  to 
English  law,  and  that  such  falsification  of  accounts  constituted 
the  crime  of  faux,  or  forgery,  against  the  law  of  Prance  within 
the   meaning  of  the    147th    article   of  the   Code  P^nal.      The 
omission   to  state  the  character  in  which  the  falsification  was 
committed  in  the  order  of  committal  is  not  a  point  of  substance. 
I  proceed  to  cousider  the  other  alleged  grounds.    The  conditions 
•of  extradition,  the  fulfilment  of  which  we  have  to  consider,  are 
the  following:    (1)  The   imputed   crime    must   be    within   the 
Treaty ;  (2)  it  must  be  a  crime  against  the  law  of  the  country 
demanding   extradition ;  (3)  it    must   be    a   crime   within    the 
English  Extradition  Acts,  1870  and  1873;  and  (4)  there  must  be 
such  evidence  before  the  committing  magistrate  as  would  warrant 
him  in  sending  the  CHse  for  trial  if  it  were  an  ordinary  case  in  this 
•country.     Is,  then,  the  crime  of  such  falsification  a  crime  within 
the  Treaty  ?     In  my  opinion  it  is.      I  take  first  the  English 
version.     The    13th   head   of  art.   3   of  the    Treaty    (English 
version)  runs  :  "  Fraud  by  a  bailee,  banker^  agent,  factor,  trustee, 
or  director,  or  member,  or  public  officer  of  any  company  made 
criminal  by  any  Act  for  the  time  being  in  force.''      At  the  time 
the  Treaty  was  sigued  and  at  the  time  it  was  ratified,  the  Larceny 
Act,  1861  (24  &  25  Vict.  c.  96)  was  in  force.      By  sect.  83  it  is 
provided   that   "  whosoever   being  a  director,  manager,  public 
officer,  or  member  of  any  public  company,  shall,  with  intent  to 
defraud,    mutilate,    or    falsify    any    book,    paper,    writing,   or 
valuable  security  belonging  to  the  company,  or  make  or  concur 
in  the  making  of  any  false  entry,  or  omit  or  concur  in  omitting 
any  material  particular  in  any  book  of  account  or  other  document, 
«hall  be  guilty  of  a  misdemeanour.''     That  this  was  regarded  by 
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fi«  Arion     the  Legislature  as  a  serioas  crime  is  shown  by  the  punishment 
(No.  2).      'nrhich  may  follow  on  conviction  for  it — namely,  penal  servitude 
1896.        for  any  term  not  exceeding  seven  years  and  not  less  than  three, 
— ;-        or  imprisonment  not  exceeding  two  years,  with  or  without  hard 
^Pai^^i^  labour,  and  with  or  without  solitary  confinement.     Further,  the 
9f  ac4:ount8  ^  ^^^  passed  in   1875  to  amend  the  law   with  reference  to  the 
Forgery^    falsification  of  accounts  was  also  in  force.      By  the  first  section 
Tre^t^*~rk   ^^  ^®  provided  that  "  if  any  clerk,  officer,  or  servant,  or  any  person 
France^     employed  or  acting  in  the  capacity  of  a  clerk,  officer,  or  servant, 
38^  34  Vict  shall  wilfully,  and  with  intent  to  defraud,  destroy,  alter,  mutilate, 
e.  42,  sch.  1.  OP  falsify  any  book,  paper,  writing,  or  valuable  security  or  account 
which  belongs  to  or  is  in  the  possession  of  his  employer,  &c.,. 
or  shall  wilfully  and  with  intent  to  defraud  make  or  concur  in 
making  any  false  entry,  &c.,  the  person  offending  shall  be  guilty  of 
a  misdemeanour,  and  be  liable  to  be  kept  in  penal  servitude  for  a 
term  not  exceeding  seven  years,  or  to  be  imprisoned  with  or 
without  hard  labour  for  any  term  not  exceeding  two  years.     It 
seems  clear,  therefore,  that  the  falsification  charged,  if  committed 
by  a  member,   public  officer,  or  director  of  a  public  C(>mpany 
(which  Arton  in  fact  was),  or  by  a  clerk  or  servant,  is  within  the 
English  version  of  the  Treaty.     In  other  words,  such  a  falsifica- 
tion  is  a  crime  against  English   law  in  respect  of  which  the 
French    Government    has     engaged    (other    conditions    heing 
fulfilled)  to  grant  extradition.     I  now  turn  to  the  French  version 
of  the  Treaty.     The  French  version  of  the  18th  head  of  art.  3  of 
the  Treaty  is  certainly  not  a  translation  of  the  English  version, 
nor  does  it  in  substance  cover  the  same  ground.      It  deals  with 
the   fraudulent   misappropriation  by  officers  and  members  of  a 
company  of  the  funds  of  a  company.      It  has  no  reference  to 
falsification  of  accounts  pure  and  simple  by  such  officers  and 
members.      The  English  version,  on  the  other  baud  is,  as  we 
have  seen,  much  wider,  and  by  its  incorporation  of  the  Acts  of 
1861  and  1875  includes  falsification  of  accounts  in  the  manner 
charged  against  Arton.     We  must  therefore  look  to  see  whether 
such  falsification  of  accounts  constitutes  a  crime  under  any  other 
head  of  the  Treaty  according  to  the  French  version.      1  turn  to 
head  2  of  art.  3,  of  the  French  version.     That  article,  both  in 
the  English  and  French  version,  deals  with  forgery.     As  to  the 
English  version,  it  is  clear  that  all  falsifications  of  aceoants  do 
not  constitute  forgery,  while  it  is  equally  clear  that  the  falsifica- 
tion of  accounts  may  take  such  a  form  as  to  amount  to  forgery 
at  common  law  or  under  the  Act  of  1861  (24  &  25  Vict.  c.  98), 
to  consolidate  and  amend  the  statute  law  relating  to  forgery. 
But  in  the  present  case  we  must  assume,  as  I  have  said,  that  the 
chief  magistrate  has  come  to  the  conclusion  that  there  was  no 
evidence  before  him  in  this  case  which  warranted  him  in  commit- 
ing  Arton  for  any  such  falsification  of  accounts  as,  according  to 
English  law,  amounted  to  forgery,  but  that  there  was  evidence 
before  him  of  such  a  falsification  of  accounts  as  amounted  to 
forgery  according  to  French  law  and  within  the  Treaty.     Was 
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he  warranted  in  that  conclusion  ?     I  think  he  was.     The  French     /?«  Aarow 
version  of  the  second  head  of  art.  3  runs  as  follows  :  "  Faux  ou       (No^2). 
usage   de  pieces  fausses;    contrefa^on   des   sceaux    de    I'Bitat^        x896. 
poincons,  timbres^  ec  marques  publics  contrefaites."     There  is        — - 
no  doubt,  in  my  judgment,  that  the  opening  words  means  forgery  ^*J^.^***?"~ 
of  or  using  false  documents.     Turning  to  the  Code  Penal  we  find  „^  aJ^nts— 
a  number  of  articles  dealing  with  various  kinds  of  forgeries,  as    Forgery— 
of  money,  of  public  seals,  bank  notes,  &c.,  and  then  a  group  of    "  ^"J*-^  "tj: 
article^  relating  to  forgery  of  public  and  authentic  writings,  and     p^ance^ 
of  writings  of  commerce  or  banking.      Of  this  group  arr.  147  is  33  ^z^  Vict. 
one.     It  runs  as  follows:  *^Seront  punies  des  travaux  forces  a  c.  52,  wfc.l. 
temps,  toutes  autres  personnes  qui  anront  commis  un  faux  en 
ecriture  authentique  et  pnblique  ou    en  ecriture  de  commerce 
ou   de   banque;    soit  par    contrefa^on  ou  alteration    d^^critures 
ou  de    signatures;    soit  par    fabrication   de   conventions,    dis- 
positions,   obligations,    ou    decharges,   ou    par    leur    insertion 
apres    coup   dans   ces   actes;    soit    par    addition  ou   alteration 
de  clauses,  de  declarations,  ou  de  faits  que  ces  actes  avaient 
pour  objet  de  recevoir  et  de  constater.'^     I)oes  that  article  cover 
and  include  the  crime  of  falsification  of  accounts  according  to 
English  law  ?     I  think  it  clearly  does.     If  so,  it  is  an  extradition 
crime  according  to  and  within  both  versions  of  the  Treaty.     In 
the  English  version  it  comes  under  the  18th  head  of  art.  3;  in 
the  French  version  it  comes  under  the  second  head  of  the  same 
article.     It  is  to  be  noted  that  in  tho  "  Extrait  des  Procedures 
Deposees  au  Grefie  de  la  Cour  d^Appel  de  Paris  "  amongst  the 
crimes  imputed  to  Arton  is  (following  the  words  of  art.  147  of 
the  Code  Penal)  '^  le  crime  de  faux  en  ecritures  de  commerce." 
Further  (French  law  being  a  question  of  fact  to  be  determined 
as  such  in  our  CourtH),  we  are  furnished  with  an  affidavit  from  an 
expert  in  French  law — M.   Gabriel  Astoul,  a  French  advocate — 
which,  after  setting  forth  a  translation  of  art.  147,  proceeds  as 
follows  :    ^'  I  am  most  clearly    of    opinion  that  falsification  of 
accounts  under  the  circumstances  referred  to  in  the  depositions 
used  at   Bow-street    Police-court   on   the   application    for    the 
surrender  of  Emile  Arton  constitutes  the  offence  of  'faux  *  men- 
tioned in  the  Treaty  between  Great  Britain  and  France,  and  set 
out  in  art.  147  of  the  French  penal  code."     The  affidavit  further 
explains  that  "  the  word '  other '  in  the  said  article  means  *  persons 
other  than  those  referred  to  in  art.  146 — viz.,  public  functionaries 
or  public  officers.' ''  It  seems  therefore  clear  that  the  falsification  of 
accounts^  of  which  the  chief  magistrate  has  decided  there  was 
sufficient  evidence  is  a   crime   against  the  law   of  France  and 
within  the  French  version  of  the  Treaty ;  in  other  words,  that 
such  falsification  of  accounts  is  a  crime  in  respect  of  which  the 
Government  of  this  country  has  solemnly  engaged  (other  con- 
ditions being  fulfilled)  to  grant  extradition.     Further,  it  is  clear 
that  the   crime   in   question,   whether  regarded  as   forgery   or 
falsification   of   accounts,   is   an   extradition   crime   within   the 
meaning  of  the  Extradition  Acts,  1870  and  1873.     The  learned 
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Ee  Arton     law  officers  of  the  Crown,  for  some  reason  which  I  failed  to  appre- 

(Noj).      ciate,  seemed  unwilling  to  admit  that  ^'faux ''  in  art.  147  means 

1896.        forgery.     For  my  part  it  seems  to  me  to  be  clear  that  it  means 

that  and  nothing  else,  and  it  is  to  be  observed  that  M.  Gabriel 

"^wT^R^^t^ Astoul  does  not  suggest  in  his  affidavit  that  it  has  any  other 
cf^f^c^^nu'^ meaning.  The  matter  then  stands  thus :  " Evidence  of  the 
Forgery—  Crime  of  falsification  of  accounts  according  to  English  law  not 
"fat**"—  amounting  to  forgery  according  to  that  law,  and  within  the 
^a^^-  18th  head  of  art.  3  of  the  Treaty  (English  version),  evidence 
33  ^  34  Vict  also  that  that  crime  of  falsification  is  a  crime  according  to  French 
r.  62, 8c?i.  1.  Jaw  ranging  itself  according  to  that  law  under  the  head  of 
forgery,  and  within  head  2  of  art.  3  of  the  Treaty  (French 
version).  Why,  then,  is  it  not  to  be  regarded  as  an  extradition 
crime  ?  I  see  no  valid  reason.  English  law,  as  I  have  said, 
treats  some  acts  of  falsification  of  accounts  as  forgery,  but  does 
not  treat  all  of  them  as  such.  The  French  law,  on  the  other 
hand  (as  we  must  conclude  on  the  evidence  of  fact  before  us), 
treats  such  falsification  of  accounts  as  alleged  in  this  case  as 
forgery  within  art.  147  of  the  Code  P6nal.  Is  extradition  to  be 
refused  in  respect  of  acts  covered  by  the  Treaty  and  gravely 
criminal  according  to  the  law  of  both  countries,  because  in 
the  particular  case  the  falsification  of  accounts  is  not  foreery 
according  to  English  law,  but  falls  under  that  head  according 
to  French  law  ?  I  think  not.  To  decide  so  would  bo  to  hinder 
the  working,  and  narrow  the  operation  of  most  salutary  inter- 
national arrangements.  It  seems  to  me,  therefore^  that  all  the 
conditions  which  I  have  mentioned  have  in  this  case  been 
fulfilled.  In  my  judgment  these  treaties  ought  to  receive  a 
liberal  interpretation,  which  means  no  more  than  that  they 
should  receive  their  true  construction  according  to  their  language^ 
object,  and  intent.  I  know  no  head  of  the  French  law  for 
which  an  exact  equivalent  is  to  be  found  in  the  law  of  England. 
The  English  and  French  texts  of  the  Treaty  are  not  translations 
of  one  another.  They  are  difierent  versions,  but  versions  which, 
on  the  whole,  are  in  substantial  agreement.  We  are  here 
dealing  with  a  crime  alleged  to  have  been  committed  against  the 
law  of  France,  and  if  we  find,  as  I  hold  that  we  do,  that  such  a 
crime  is  a  crime  against  the  law  of  both  countries,  and  is,  in 
substance,  to  be  found  in  each  version  of  the  Treaty,  although 
under  different  heads,  we  are  bound  to  give  effect  to  the  claim 
for  extradition.  1  think  I  have  correctly  stated  the  view  of  the 
facts  taken  by  the  learned  chief  magistrate.  We  are  not  a 
Court  of  Appeal  on  questions  of  fact  from  him.  We  have 
only  to  see  that  he  had  such  evidence  before  him  as  gave  him 
authority  and  jurisdiction  to  commit.  But,  lest  there  should  be 
any  misapprehension,  I  think  it  well  that  the  view  of  the  Court 
should  be  presented  to  him,  and  that  the  order  of  committal 
should  be  remitted  to  him  in  order  that  it  may  be  made  clear  in 
respect  of  what  crime  of  *' faux  ^^  Arton  is  committed.  The  first 
offence  should,  I  think,  be  described  as  *'  the  crime  of  fraudulent 
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falsification  of  accounts  as  a  director,  officer,  or  member  of  a  iUAxtov 

public  company  according  to  the  law  of  England,  and  consti-  ^    •   ^' 

tuting  the  crime  of  '  faux  en  ecritures   de   commerce '  within  igse. 

art.  147  of  the  French  Code  Penal."     The  rule  will  therefore  be  —7-, 

discharged.  «  .    ^.    ^        ^  ^FaS^i^ 

Kule  discharged,  ^f  accounts — 
Solicitor  for  the  Crown,  The  Solicitor  to  the  Treasury.  Forgery-- 

Solicitors  for  the  accused,  Arthur  Newton  and  Co,  Tft^T^wilh 

France — 
33  4*  54  Vict, 
c.  52,  sch.  1. 
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Nov.  23,  Dec.  14,  1895,  and  Feb.  3,  1896. 

(Before  Lord  Russell,  C.J.,  Hawkins,  Mathbw,   Wills,   and 

Williams,  JJ.) 

Reg.  v.  Rilky.  (a) 

Forgery — Forged  instrument — Telegram —  Practice — Indictment — 
Sufficiency  of  description — Admissions — Plea  of  guilty — Whai 
admitted  by — How  far  depositions  admitted — 24  ^'  25  Vict, 
c.  98,  ss.  38,  42. 

A  telegram  may  he  a  forged  instrunnent  within  2Ai  &  25  Vict.  c.  98, 
s.  38,  that  section  not  being  confined  to  instruments  such  as  are 
mentioned  in  the  earlier  sections  of  the  Act,  but  including 
instruments  to  forge  which  is  either  a  felony  or  a  misde* 
meanour. 

Where  subsequently  to  a  race  having  been  won  by  a  horse  named 
"  Lord  of  Dale/'  a  forged  telegram  was  sent  to  certain  book^ 
makers  containing  the  words  ^'  Three  pounds  Lord  Dale/'  in 
consequence  of  the  receipt  of  which  the  sum  of  91.  was  credited 
by  the  bookmakers  in  the  account  of  the  person  by  whom  the 
telegram  purported  to  have  been  sent : 

Held  {Lord  Russell,  C.J.  and  Williams,  J.  dissentientibu^),  that 
the  sender  of  the  telegram  had  been  rightly  convicted,  under 
24  8f  25  Vict.  c.  98,  s,  38,  of  procuring  a  forged  instrument  to  be 
delivered  : 

Per  Hawkins,  J. :  The  description  in  an  indictment  of  a  forged 
instrument  as  '^  a  forged  telegram,  that  is  to  say,  a  forged  message 
and  communication  purporting  to  have  been  delivered  at  a 
certain  post-office,  to  wit,  at  Royal  Exchange,  Manchester, 
aforesaid,  for   transmission   by   telegraph,   and   to   have   been 

(a)  Reported  by  R.  Gummikqbim  Qlbx,  Eaq.,  Barrister-at-Law. 
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^«o.  transmitted  by   telegraph  to  a  certain  other  post-office,  to  wit, 

RiLEi  ^^^  head  post-office   at  Manchester   aforesaidj^'  is  a  sufficient 

description  of  such    instrument  for  the  purposes  of  24  ^   25 

l«9C.  Vict.  c.  98,  s.  38;  ajid  icould,  after  verdict,  be  sufficient  for  the 

,,      ~__  purposes  of  an  indictment  under  sect,  42  of  that  Act. 

Forged iimtr  .  AIso  per  Hawkiiis,  J. :  By  pleading  guilty  a  prisoner  does  not 

ment—  admit  the   truth   of  the  facts  stated  in  the  depositions.      He 

Telegram-'  merely  admits  that  he  is  guilty  of  the  offence  as  charged  iji  th-e 

JndTctmTni^  indictment  and  nothing  more. 

Sufflciencj — 

PleTofl'uilry  TPSIS  case  came  on  for  hearing  on  the  23rd  day  of  November, 

—Eoxvfar     -^      1895.      But,  as  it  was  uncertain  from  the  case  as  then 

depositions    stated,  whether  or  not  any  question  had  been  reserved  for  the 

24^^^5Vicf   consideration  of  the  court  other  than  the  question  whether  a 

.f.  osffi*.  38,   telegram  could  be  a  forged  instrument  within  24  &  25  Vict. 

42.         c.  98,  8.  38,  the  case  was  referred  back  to  Kennedy,  J.,  who 

re-stated  it  in  the  following  form,  viz. : 

The  prisoner  Henry  Riley  together  with  Albert  Edward 
Walden,  was  indicted  at  the  assizes  just  concluded  before  me  at 
Manchester,  under  the  statute  24  &  25  Vict.  c.  98,  s.  38.  The 
indictment  contained  two  counts,  which  charged  the  said  Henry 
Riley  and  the  said  Albert  Edward  Walden  as  follows  : 

Lancsster  to  wit. — The  jarors  for  our  Lady  the  Queen  upon  their  oath  present  that 
Henry  Riley  and  Albert  Edward  Walden  on  the  Ist  day  of  July,  in  the  year  of  our 
Lord  1895,  at  the  city  of  Manchester,  in  the  county  of  L^noaster,  feloniously  did 
caupe  and  procure  to  be  delivered  and  paid  to  one  Henry  Dorber  certain  money,  to 
wit,  the  Rum  of  nine  pounds,  the  property  and  moneys  of  George  Grompton  and 
Samuel  Radcliffe,  under,  upon,  and  by  virtue  of  a  certain  forged  instrument,  to  wit, 
a  forged  telefn:%m,  that  is  to  say,  a  forged  message  and  communication  purporting  to 
have  been  delivered  at  a  certain  post-office,  to  wit,  at  Koyal  Exchange,  Manchester, 
aforesaid,  for  transmission  by  telegraph,  and  to  have  been  transmitted  by  telegraph  to 
a  certain  other  post-office,  to  wit,  the  head  post-office  at  Manchester  aforesaid,  with 
intent  thereby  then  to  defraud,  they  the  said  Henry  Riley  and  Albert  Edward  Walden 
then  well  knowing  the  same  forged  instrument  to  be  forged,  against  the  form  of  the 
statute  in  such  case  made  and  provided  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

Second  count. — And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present  that  the  said  Henry  Riley  and  Albert  Edward  Walden  on  the  day  aforesaid,  in 
the  year  aforesaid,  at  the  city  aforesaid,  in  the  county  aforesaid,  feloniously  did 
endeavour  to  cause  and  procure  to  be  delivered  and  paid  to  one  Henry  Dorber  certain 
money,  to  wit,  the  sum  of  nine  pounds,  the  property  and  money  of  Qeorge  Grompton 
and  Samuel  Radcliffe  under  and  by  virtue  of  a  certain  forged  instrument,  to  wit,  a 
forged  telegram,  that  is  to  say  a  forged  message  and  communication  purporting  to 
have  been  delivered  at  a  certain  post-office  to  wit,  at  Royal  Exchange,  Manchester, 
aforesaid,  for  transmission  by  telegraph,  and  to  have  been  transmitted  by  telegraph  to 
a  certain  other  post-office  to  wit,  the  head  post-office  at  Manchester  aforesaid,  with 
intent  thereby  then  to  defraud,  they  the  said  Henry  Riley  and  Albert  Edward  Walden 
then  well  knowing  the  same  forged  instrument  to  be  forfi^ed,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

Both  the  accused,  who  were  separately  defended  by  counsel, 
pleaded  *'  Not  guilty,"  and  were  put  upon  their  trial  before  me, 
on  the  7th  day  of  November  last,  but  before  the  case  was  opened 
Henry  Riley,  on  the  application  of  Mr.  Mellor,  his  counsel,  was 
permitted  to  withdraw  his  plea  of  '^  Not  Guilty,"  and  to  plead 
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Guilty/'  and  the  case  before  the  jury  proceeded  against  Albert        Beg. 
Edward  Walden  only.  ^^^ 

The  material  evidence  relating  to  the  telegram^  relied  upon  as        ' 

the   ''instrument/'  the   sending  of  it^   and  its  operation^   was        1896. 
briefly  as  follows  : —  ^        _ 

It  was  proved  that  the  telegram  was  a  telegram  sent  out  on  p,yJ.gg^i^lf.^^. 
the  27th  day  of  June  last^  from  the  Manchester  office^  and      ment-^ 
received  by   Samuel    Radcliffe^   bookmakers^   about  3.15   p.m.    ^^^9^am-- 
Upon  its  face  it  appeared  to  be  addressed  by  Dorber  to  "  Golf/'  indic^trwru--^ 
which    is    the    telegraphic    name    of    Messrs.    Crompton    and  Suffi^ciency— 
Badcliffe,  and  to  have  been  handed  in  at  the  Boyal  Exchange  Admissuni^ 
office  (which  is  a  branch  office)  at  2.40  p.m.,  and  to  have  been    ^jjfw/ar  *^ 
received  at  the  Manchester  office  at  2.51  p.m.  of  the  same  day.  depositums 
The  body  of  the  telegram  was  in  these  words  :  '^  Three  pounds  admitted-— 
Lord  of  bale."     Lord  of  Dale  was  the  name  of  a  horse  running  "*  fg^  ^^  38  * 
that  day  in  the  Newcastle  Handicap,  Gosforth  Park,  timed  for         42. 
2.45    p.m.      Messrs.    Crompton    and    Badcliffe,    according    to 
practice  as  bookmakers,  accept  bets  sent  by  telegraph  whenever 
received  by  them,  if  it  appears  upon  the  face  of  the  telegram  to 
have  been  handed  in  by  the  sender  at  a  time  earlier  than  the 
running  of  the  race ;  and  accordingly  they  accepted  this  bet  as 
a  bet  by  Dorber  on  Lord  of  Dale. 

The  evidence  for  the  prosecution  showed  that  the  telegram 
was  a  forgery  ;  that  no  such  telegram  was  sent  from  the  Royal 
Exchange  office  to  the  Manchester  office,  and  that  the  telegram 
in  question  was  despatched  from  the  Manchester  office  to  Messrs. 
Crompton  and  Badcliffe,  after  the  race  had  been  ran,  and  won 
by  Lord  of  Dale.  Messrs.  Crompton  and  Badcliffe  treated 
Dorber  (against  whom  there  was  no  suggestion  of  bad  faith)  as 
entitled  to  receive  from  them  9Z.  on  the  footing  of  his  having 
made  the  bet  contained  in  the  telegi*am,  and  Dorber  received 
the  said  amount,  in  a  settlement  of  betting  accounts  between 
himself  and  them.  All  the  material  facts  proved  in  evidence 
appear  on  the  depositions. 

In  the  course  of  the  trial  it  appeared  to  me  to  be  open  to 
question  whether  a  forged  ''  telegram,"  as  alleged  in  each  count 
of  the  indictment  was  a  forged  "instrument  within  the  38th 
section  of  the  statute  above  mentioned.  At  the  close  of  the 
case,  and  after  hearing  the  learned  counsel  for  the  prosecution 
upon  the  point,  I  left  the  case  to  the  jury,  reserving  to  myself 
liberty  to  reserve  the  point  for  the  consideration  of  the  Court 
in  case  of  a  conviction,  and  directing  the  jury  to  assume,  for  the 
purposes  of  the  day,  that  the  '^telegram"  in  evidence  was  an 
instrument  "  within  the  meaning  of  the  section. 

As  Walden  was  acquitted  by  the  verdict  of  the  jnry,  the 
justice  of  reserving  the  point  in  his  case  did  not  arise. 

Henry  Biley,  who,  as  I  have  stated,  had  pleaded  guilty  to  the 
indictment,  and  in  whose  case  therefore  no  evidence  was  given, 
was  sentenced  by  me  to  nine  calendar  months  imprisonment  with 
hard  labour.     Bat  it  appeared  to  me  that  there  was  sufficient 
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Rao.        doabt  as  to   the  propriety  of  the  conviction^  in  view   of  the 
P  ^'  requirement  of  the  said  38th  section  that  the  document  forged 

*       must   be   an  *' instrument/'  and   as   to  the   sufficiency  of  the 

1896.        indictment  to  which  he  had  pleaded  ^^  guilty/'  in  satisfying  such 

requirement  in  its  averment  of  the  "instrument '*  to  make  it 

Forced instru'  j^^^  ^^^^  ^  should  State  a  case  for  the  opinion  of  the  Court  upon 

ment —      the  point. 

^legram—       J  request  the  opinion  of  the  Court  as  to  whether  either  count 

ind^menT---'  ^^  *^*^  indictment  can  be  supported,  the  only  statement  of  the 

SufHeiency-^  "instrument  required  by  the  said  38th  section  of  the   said 

AdmUsions--  statute  being  simply  the  statement  of  a  "telegram  *'  without  any 

^KowUlt    averment  as  to  the  contents  or  effect  of  the  telegram  to  show 

Ae^iiiwM    that  it  constituted  an  instrument  within  the  meaning  of  the  said 

admiiUd—   section ;  and  whether,  if  they  cannot  be  so  supported^  the  con- 

^tU^J.^\  viction  should  be  upheld. 

42.  '  Further,  inasmuch  as  the  prisoner  having  pleaded  guilty,  as  I 
have  already  pointed  out,  there  was  no  evidence  given  in  his 
case^  it  has  appeared  to  me  in  re-stating  the  case  that  if  the 
Court  is  of  opinion  that  the  defect  (if  any)  in  the  indictment,  in 
reference  to  the  statement  of  the  "  instrument,'^  is  capable  of 
being  cured  by  reference  to  the  facts,  and  if  the  prisoner  by  his 
plea  of  guilty  must  be  taken  as  having  admitted  the  facts 
appearing  on  the  depositions,  and  the  Court  should  think  it 
right  and  permissible  to  look  at  the  depositions,  I  ought  to 
request,  and  therefore  I  do  request,  the  opinion  of  the  Court  as 
to  whether  this  conviction  can  be  upheld^  upon  the  indictment 
and  such  depositions  as  disclosing  the  existence  of  a  forged 
"  instrument ''  within  the  meaning  of  the  said  38th  section  of  the 
said  statute.  For  the  purpose  of  this  question,  and  of  enabling 
the  Court,  if  it  should  think  fit^  to  look  at  the  said  depositions^  I 
send  the  depositions  with  the  copy  exhibits  attached  to  form  part 
of  this  case. 

By  24  &  25  Vict.  c.  98,  s.  38,  it  is  enacted  that  : 

Whosoever,  with  intent  to  defraud,  shall  demand,  receive,  or  obtain,  or  cause  or 
procure  to  be  delivered  or  paid  to  any  person,  or  endeavour  to  receive  or  obtain,  or  to 
cause  or  procure  to  be  delivered  or  paid  to  any  person  any  chattel,  money,  security 
for  money,  or  other  property  whatsoever  under,  upon,  or  by  virtue  of  any  forged  or 
altered  instrument  whatsoever  knowing  the  same  to  be  forged  or  altered  .  •  • 
shall  be  guilty  of  felony. 

F.  H.  Mellor,  on  behalf  of  the  prisoner,  submitted  that  to 
constitute  an  instrument,  a  formal  legal  writing  was  necessary, 
a  writing  which  contained  a  contract  or  an  order.  In  its 
ordinary  meaning,  the  term  "instrument,"  according  to  Dr. 
Johnson  in  bis  dictionary,  means  "  that  by  means  whereof  some- 
thing  is  done,''  and  contemplated,  therefore,  a  writing  which  is 
capable  of  conferring  some  legal  right.  He  further  submitted 
that  assuming  a  telegram  could  be  an  instrument  in  the  ordinary 
sense  of  that  term,  it  was  not  an  instrument  within  the  meaning  of 
sect.  38.  That  being  a  penal  enactment,  it  was  to  be  construed 
strictly  as  relating   only  to  instruments  "  under,  upon,  or  by 
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virtue   of^^    which    property  is    fraudulently    obtained.      The        Rbo. 
instrument  therefore,  to  be  within  the  section^  must  be  of  some       „  ^• 

legal  validity,  and  this  was  borne  out  by  the  writings  specified        ' 

in  the   following   section.      He  further   submitted    that,    even        1896. 

assuming  a  telegram  could  be  an  instrument  within  sect.  38,  the        _^ 

telegram  in  question  here  was  in  no  sense  an  instrument  because  porg^dinstru' 
it  was  not  a  request  for  the  payment  of  money,  and  there  was      ment^ 
nothing  upon  the  face  of  the  telegram  which  showed  any  obliga-    Telegramn- 
tion  on  the  part  of  Grompton  and  Badcliffe  to  pay  anything.  j^Ji^^^^^ 
The  setting  out  of  the  telegram  alone  did  not  show  that  it  was  SuS^ency— 
an  instrument,  and  further  allegations  were  necessary  to  show  Admissions  ~ 
that  it  was.     He  cited  the  direction  of  Piatt,  B.,  in  Reg.  v.  Ellis  ^^^J]^^ 
(4  Cox  C.  C.  258)  as  showing  that  it  was  necessary  that  it  should    dapositi(ms 
appear  on  the  face  of  the  document  itself  that  it  was  an  instru-    admitM-' 
ment,  and  submitted  that  here  the  telegram  showed  nothing  on  ^^t^^^^o' 
the  face  of  it  which  was  intelligible,  and  in  order  to  make  its         42. 
meaning    intelligible   statements    not  on   the  face   of  it   were 
necessary;    consequently  the  conviction  was  not  supportied  by 
the  plea  of  guilty  to  the  indictment,  such  plea  merely  admitting 
such  allegations  as  appeared  upon  the  indictment. 

Sir  22.  Finlay  (S.-G.)  (with  him  McCall^  Q.G.  and  Casserley), 
for  the  prosecution,  submitted  that  sect.  28  had  been  framed 
with  the  object  of  including  every  document  that  could  be 
forged.  The  telegram  in  question  was  an  instrument,  the 
immediate  and  intended  effect  of  which  was  that  Grompton  and 
BadclrSe  should  become  debtors  to  Dorber.  The  liability  to  pay 
the  money  was  not  material,  and  a  document  which  created  an 
obligation  whether  legal  or  moral  was  an  instrument  within  the 
section.  According  to  Reg.  v.  Sharman  (1  Dears.  G.  G.  285),  to 
forge  a  letter  purporting  to  show  that  a  person  has  given  money 
to  another  person  is  forgery  at  common  law,  and  whatever 
document  was  capable  of  being  forged  at  common  law  was  an  • 
instrument  within  sect.  38.  According  to  the  contention  on 
behalf  of  the  prisoner,  the  word  instrument  was  used  in  sect.  44 
of  the  Act  in  a  sense  different  from  that  in  which  it  was  used  in  . 
sect.  42.  These  sections,  however,  replaced  2  &  3  Will.  4,  c.  123, 
8.  3,  and  it  oouid  not  be  contended  that  they  did  not  apply  to  all 
cases  of  forgery,  whether  under  the  previous  sections  of  the  Act 
or  at  common  law.  There  was  no  reason  for  limiting  the 
meaning  of  the  word  ''instrument^'  in  sect.  38  more  than  in 
sect.  42  of  the  Act,  and  in  that  section  it  manifestly  applied  to  all 
writings.  No  doubt  the  words  "  instrument  or  writing  "  were  to 
be  found  in  sect.  39,  but  such  use  of  the  words  was  tautologous. 
In  any  case  it  was  not  necessary  in  order  to  support  the  convic- 
tion to  make  out  that  the  telegram  was  an  instrument  within 
sect.  39,  and  the  provisions  of  sect.  88  ipvere  perfectly  general. 
He  further  contended  that  it  was  not  necessary  for  a  document  to 
be  an  instrument  that  it  should  be  of  some  validity  on  the  face  of 
it.  Many  mercantile  documents  have  no  meaning  to  ordinary 
persons  on  the  face  of  them,  as,  for  instance,  a  code,  and  yet 

VOL.  xvin.  u 
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Kxo.       were  perfectly  good  and  valid  instraments.     Further^  it  was 
^^       rendered  sufficient  by  sect.  42  of  the  Act  to  describe  the  instra- 

'       ment  by  the  name  or  designation  by  which  it  is  usaally  known 

1896.       or  by  the  purport  thereof^  and  this  dispensed  with  the  necessity 

of  setting  out  the  instrument  verbatim.      In   Reg.  v.  Ritsoti 

^!n^Tu^  (L.  Rep.  1   C.  0.  R.  200)  Blackburn,  J.,  used  the  word  instru- 

ment—      ment  quite  generally,  and  in  Beg.  v.  Sharman  {ubi  sup.)  a  doca* 

Tdegram —  ment  giving  a  character  was  regarded  as  an  instrument,  and  in 

IndietmerU—  ^^9'  ^'  ^oore  (37  L.  J.  204,  M.  C.)  letters  of  recommendation ; 

Su^Hmey—  while  in  Russell  on  Crimes,  &c.,  4th  edit.,  vol.  2,  p.  709,  forgery 

Admissions — at   common  law  is  defined   as  the  false  making  alteration  or 

^H^Sm^  addition  to  any  written  instrument.     The  word  '' instrument " 

depositions    was  in  fact  never  found  used  in  any  but  a  general  sense,  and 

admiiUd'-   wherever  it  was  found  used  with  other  words  it  was  so  used  in  a 

c.  98,  m.38,        -urn     -  i     '  Cur.odv.  vuU, 

42.  Mellor  m  reply. 

Feb.  3. — Hawkins,  J.  read  the  following  judgment : — The  main 

question  for  us  to  decide  is  whether  the  telegram  upon  which  this 

indictment  was  preferred  is  a  ''  forged  instrument "  according  to 

the  true  interpretation  of  sect.  38  of  24  &  25  Vict.  c.  98.   Messrs. 

Grompton  and  Radcliffe  are  bookmakers  at  Manchester.     Their 

practice  is  to  accept  bets  on  race  horses  offered  them  by  telegram 

by  persons  desirous  of  backing  horses,  provided  that  on  the  face 

of  the  telegram  it  appears  to  have  been  handed  in  by  the  sender 

at  a  time  earlier  than  that  fixed  for  the  running  of  the  race  upon 

which  the  bet  is  offered.     On  the  27th  day  of  June  last  a  horse 

named  Lord  of  Dale  was  about  to  run  in  the  Newcastle  Handicap, 

and  the  time  fixed  for  the  running  of  that  race  was  2.45  p.m. 

The  prisoner  on  the  afternoon  of  that  day  sent  to  Grompton  and 

Radcliffe  in  the  name  of  a  person  named  Dorber,  a  customer  of 

theirs,  and  who  had  authorised  the  prisoner  to  use  his  name,  a 

teleg^m  which  on  the  face  of  it  purported  to  have  been  handed 

in  at  the  Royal  Exchange  branch  post-office  in  Manchester  at 

2.40  p.m.  and   to   have  been  received  at  the  head    office   at 

Manchester  at  2.51  p.m.,  whence  it  was  sent  out  to  Grompton 

and  Radcliffe.     The  body  of  it  was   in  these  words,  ''Three 

pounds  Lord  of  Dale,^'  and  the  bet  was  accepted  by  them.     The 

starting  fair  odds  against  Lord  of  Dale  at  the  time  when  the 

telegram  purported  to  have  been  handed  in  were  three  to  one. 

This   telegram    was    received  by   Grompton   and   Radcliffe  at 

3.15  p.m.,  and  the  bet  was  accepted  by  them  in  the  ordinary 

course.     Lord  of  Dale  won  the  race,  and  upon  the  faith  that  the 

telegram  had  been   handed  in  as   it  purported  to   have  been 

Grompton  and  Radcliffe  in  due  course  paid  Dorber  or  allowed 

him  in  account  the  amount  won  by  him — ^namely,  the  sum  of  9f. 

The  teleg^m  was  in  fact  not  handed  in  or  sent  from  the  Royal 

Exchange  office  at  all,  but  was  despatched  by  the  prisoner  from 

the  head  office  in  the  form  in  which  it  reached  Grompton  and 

Radcliffe  after  the  race  had  been  run  and  won.     It  is  fair  to 

Dorber  to  say  that  it  was  not  suggested  that  he  was  a  party  to 
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that  fraud.     By  the  24  &  25  Vict.  c.  98,  s.  38,  ''  Whosoever  with        Rko. 
intent  to  defraud  shall  demand,  receive,  or  obtain,  or  cause,  or  "• 

procure  to  be  delivered  or  paid  to  any  person,  or  endeavour  to 


receive  or  obtain,  or  to  cause  or  procure  to  be  delivered  or  paid,        1896. 
to  any  person  any  chattel,  money,  security  for  money,  or  other  __ 

property  whatsoever  under,  upon,  or  by  virtue  of  any  forged  or  po^ed^ru^ 
altered  instrument  whatsoever,  knowing  the  same  to  be  forged  or       ment^ 
altered,  shall  be  guilty  of  felony.^'     The  prisoner  was  indicted    ^^gram— 
under  that  section  for  procuring,  with  intent  to  defraud,    the  jndictn^iir— 
payment  to  Dorber  '^  by  virtue  of  a  forged  instrument,  to  wit,  a  Sufficiericy— 
forged  telegram — that  is  to  say,  a  forged  message  and  com-  Admissions— 
munication  purporting  to  have  been  delivered  at  a  certain  post-    ^sowTar 
office,  to  wit,  at  Royal  Exchange,  Manchester,  for  tramsmission    depositions 
by  telegraph,  and    to  have  been  transmitted  by  telegraph  to    admUted--- 
a  certain  other  post-office,  to  wit,  the  head  post-office  at  Man-  ^^  is^l^^' 
Chester  aforesaid,  with    intent  then   to   defraud — he,   the   said         42. 
Henry  Riley,  then  well  knowing  the  same  forged  instrument  to 
be  forged,  against  the  statute,  &c.,  and  against  the  peace,  Sdc" 
There   was   a    second   count   varying   the   charge   to   which   I 
need    not  refer.      To    this    indictment    the    prisoner   pleaded 
guilty,  but  the  learned  judge  before  whom  the  case  came  on 
to  be  tried,  entertaining  a  doubt  whether  the  telegram  was  an 
instrument  within  the  meaning  of  sect.  38,  reserved  that  question 
for  the  consideration  of  the  Court  for  Crown  Cases  Reserved ;  and 
also  desired  the  opinion  of  the  court  as  to  the  sufficiency  of  the 
indictment.     As  to  the  indictment :  assuming  the  telegram  to 
be   an  instrument  within   the  meaning   of  the  38th  section,  I 
think   the  indictment  sufficiently  describes  it.      I    consider   it 
would,  after  a  plea  of  guilty,  have  been  sufficient  under  sect.  42 
of  the  Act  even  had  the  indictment  been  for  forging  the  instru- 
ment.    A  fortiori,  it  is  so  upon  this  indictment,  which  is  not  for 
forgery,  but  for  procuring  money  to  be  paid  by  virtue  of  a  forged 
instrument.      I  think  it  amply  sufficient.     See  Reg.  v.  Taylor 
(1895)  1  Q.  B.  95.      I  proceed  to  discuss  the  question  reserved 
for  our  consideration — Whether  the  telegram  described  in  the 
case  constitutes  a  forged  instrument   in  law,  and  whether  it  is 
such  an  instrument  as  is  contemplated  by  sect.  38.     My  answer 
to  both  these  questions  is  in  the  affirmative.     In  4  Blackstone's 
Commentaries,   p.   245,  forgery  at    common  law  is  defined  as 
''  the  fraudulent  making  or  alteration  of  a  writing  to  the  pre- 
judice of  another  man's  right."      I  seek  for  no  other  definition 
for  the  purposes    of  the  present   discussion.       That   a    postal 
telegram  is  a  writing  is  to  my  mind  clear.     It  originates  in  a 
written  message  addressed  and  signed  by  the  sender,  and  delivered 
by  him  into  the  post-office  of  despatch  for  the  express  purpose 
that  it  shall,  in  the  very  words  in  which  it  is  penned  be  trans- 
mitted by  means  of  electricity  to  another  post-office  which  I  will 
call  the  arrival  office,  and  that  it  shall  there  again,  on  its  arrival, 
be   committed  to  writing  verbatim  et  literatim,  and  that  such 
last-mentioned  writing  shall  be  handed  to  the  person  to  whom  it 

u  2 
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Reg.        is  addressed.      The  writing  delivered  in  at  the  office  of  despatch 
Tt^'  >       is  the  authority  of  the  postmaster  to  transmit  the  message  and  of 

'       the  postmaster  at  the  arrival  office  to  commit  it  to  writing  and  to 

1896.        deliver  it  to  the  addressee  as  the  sender's  written  message  to  him. . 
_    This  message  sent  out  from  the  arrival  office  is,  in  my  opinion, 
Forg^^Unsiru-  ^"^  binding  upon  the  sender  as  though  he  had  written  it  with  his 
ment—      own  hand.      If  I   am  right  in  this  it  follows  that  an  offer  by 
Telegram —   telegram  accepted  by  telegram  might   well  create  a   contract 
Ind^m^—  siifficient  to  satisfy  the  Statute  of  Frauds  between  the  sender 
SufficicTicy^  and  the  addressee,  and  a  verbal  offer  accepted  by  telegram  might 
ildmw«io7w—  create  an  ordinary  contract.      For  this  there  is  the  authority  of 
^^Howfar^  the  Court  of  Common  Pleas  so  long  ago  as  1870.     See  Godwin  v. 
depositions    Francis   (L.  Rep.  5  C.  P.  295).      Assuming  the  telegram  to  be 
admitted—-    such  a  writing  as  I  have  stated,  a  bare  reading  of  the  contents  of 
^^ts^^  ^38*  ^^'  coupled  with  the  admission  of  its  falsity,  and  of  the  purpose 
42.       '  ^^^  which  it  was  made,  are  overwhelming  to  establish  that  it  was 
fraudulently  made  to  the  prejudice  of  another  man's  right — and 
thus  a  forgery  at  common  law.      For  this  I  need  only  cite  the 
judgment  of  Blackburn,  J.  in  Reg.  v.  Eitson  (1  C.  C.  R.  203)  : 
"  When     an   instrument    professes  to  be    executed  at  a  date 
different  from  that  at  which  it  really  was  executed  and  the  false 
date  is  material  to  the  operation  of  the  deed,  if  the  false  date  is 
inserted  knowingly  and  with  a  fraudulent  intent  it  is  a  forgery  at 
common  law/^     In  this  case,  unless  the  telegram  was  dated  and 
despatched  before  the  race  was  run  it  would  have  been  inopera- 
tive ;  the  time  of  despatch  was,  therefore  material.     Falsely  to 
write  the  telegram  so  as  to  make  it  appear  as  if  it  were  sent  in  for 
despatch  before  the  race  was  run,  when  it  was  not  sent  in  till 
afterwards,  was  to  make  it  appear  on  the  face  of  it  to  be  that 
which  it  was  not.       The  more  vexed    questions,  however,  are 
whether  the  writing  can  be  treated  as  an  instrument,  and,  if  so, 
whether  it  is  such  an  instrument  as  is  contemplated  by  the  38th 
section,   the  contention  for  the  prisoner  being   that  it  cannot 
properly  be  treated  as  an  instrument  at  all,  and  that,  even  if  it 
can,  the  38th  section  has  reference  only  to  such  forged  legal  or 
commercial  instruments  as  are  mentioned  and  made  felonies  in 
the  earlier  sections  of  the  statute.     After  much  consideration  I 
have  formed  an  opinion  adverse  to  the  prisoner  on  both  these 
points.      Now,  can   this  telegram  properly  be  called  an  instru- 
ment ?      I  am  not  aware  of  any  authority  for  saying  that  in  law 
the  term   "  instrument  has  ever  been  confined  to  any  definite 
class  of  legal  documents.      In  the  absence  of  such  authority  I 
cannot  but  think  that  the  term  ought  to  be  interpreted  according 
to  its  generally  understood  and  ordinary  meaning  as  stated  in 
the  dictionaries  of   Dr.  Johnson  and   of  Webster.     Both  these 
give    definitions,  first,  how   the  word  is  to   be   treated    when 
applied  to  a  chattel — viz.,  as  "  A  tool  used  for  any  work  or  pur- 
pose.''     When  applied  to  a  writing  Dr.  Johnson  defines  it  as 
''A  writing  containing    any   contract   or   order.''       Webster's 
definition  is  ^^  A  writing  expressive  of  some  act,  contract,  process^ 
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or  proceeding/'     When  used  generally  Dr.  Johnson  speaks  of  it        Reg. 
as  "  That  by  means  whereof  something  is  done/'     Webster  as       -^^ 

*'  One  who  or  that  which  is  made  the  means  or  caased  to  serve  a        ' 

purpose/'     These  definitions  cover  an  infinite  variety  of  writings        1896. 
whether  penned  for  the  purpose  of  creating  binding  obligations  __ 

or  as  records  of  business  or  other  transactions.     Everyone  of  the  Forgedinatru^ 
documents  mentioned  in  the  statute  are  unquestionably  instru-      ment~- 
ments  and  intended  to  be  so  treated.     Throughout  the  statute  it    ^ele^mww- 
is  evident  the  Legislature  attached  no  rigid  definite  meaning  to  indiHn^u  — 
the  word,  for  it  is  used  in  a  variety  of  senses,  all  falling  within  Suflciency— 
one  or  other  of  the  definitions  of  Dr.  Johnson  and  Webster  to  ^d/nUsaions— 
which  I  have  referred.       Thus,  in  sect.  1  of  the  Act  the  word  is    ^Bowfar^ 
used  to  signify  a  document  having  thereon  affixed  a  counterfeit    depontions 
of  the  Great  Seal.     In  sects.  9  and  14  the  word  is  used  to  denote   admittedr-- 
the  tool  or  implement  to  be  used  for  making  a  peculiar  kind  of  ^  ^  ««  33* 
paper.     In  sects.  16,  17,  18  the  word  is  used  to  indicate  tools  for         42. 
the   manufacture  of  paper,  plates  or  implements  to  be  used  for 
carrying  out  forgeries.  In  sect.  21  the  expression  is  ^^  testamentary 
instrument."       In  sect.  29  the  word  is  applied  to  written  or 
printed  documents  made  evidence  by  Act  of  Parliament.     In 
sect.  33  it  is  applied  to  writings  purporting  to  be  made  by  the 
Accountant- General  of  the  Court  of  Chancery,  &c.     In  sect.  34 
it  refers  to  recognisances.      To  most  of  the  forged  documents 
mentioned  in  the  sections  before  sect.   88  and   declared  to  be 
felonies  the  term  '^  instrument"  is  not  applied  at  all;  although 
no  doubt  could  be  suggested  that  they  are  intended  to  be  treated 
as  instruments  within  the  meaning  of  the  Act.     It  will  not,  of 
course,  be  denied  that  there  are  very  many  instruments  of  an 
important  character,  commercial  and  otherwise,  the  torgery  of 
which  are  only  ofiences  at  common  law.     I  do  not,  for  instance, 
find  that  the  forgery  of  an  ordinary  written  contract  (not  under 
seal  or  specially  named  in  the  statute)  is  a  felony.      So  also  a 
certificate   of  ordination,  though  the  forgery   of   it  is    a  mere 
common  law  offence,  was  nevertheless  spoken  of  as  an  instrument 
by  Blackburn,  J.  in  Reg,  v.  Morten  (L.  Rep.  2  C.  C.  R,  27).     I 
call  attention  to  these  undeniable  facts  for  the  purpose  of  showing 
that  there  are  many  written  documents  of  an  important  character 
beyond  those  documents  mentioned  in  sect.  38  to  which   the 
words  ^^  any  instrument  whatsoever  "  used  in  that  section  apply 
in  addition  to  those  documents  mentioned  in  the  statute.     In  my 
view  of  the  case  the  telegram  in  question  is  an  instrument  of 
contract;  it  is  the  instrument  which  completed  the  wager  offered 
by  Crompton  and  Radcliffe  to  those  who  were  able  and  disposed 
to  accept  it  (see  CarUll  v.  The  Carbolic  SmoTceBall  Company ,  67 
L.  T.  Rep.  837,  in  the  Court  of  Appeal ;  (1892)  2  Q.  B.  484,  and 
the  cases  there  cited,  also  the  same  case  in  the  Court  of  Appeal, 
(1893)  1  Q.  B.  256),  and  thenceforth  an  obligation  was  imposed 
upon  each  party  in  honour  to  fulfil  it,  according  to  the  result  of 
the  race.     I  say  in  honour,  because,  though  it  was  clearly  not 
■4i.n  illegal  contract,  it  could  not  be  enforced  by  any  legal  process. 


.   I 
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Reo.        In  virtue  of  it^  and  apon  the  assumption  that  the  telegram  was 
P  ^'  what  it  purported  to  be^  Messrs.  Crompton  and  Badcliffe  paid 

'       the  91.     Assuming  the  document  to  be  an  instrument^  I  come  to 

1896.       the  only  remaining  question  whether  it  is  such  an  instrument  as 
„  is  within  the  meaninsf  of  sect.  38  of  the  statute.  Why  should  it  not 

Fm^eiiLtTU'  ^®  ^^  ^  •'■^  ^^  contended  that  the  section  has  reference  only  to  such 
mmt—      instruments  as  are  mentioned  in  the  earlier  sections  of  the  statute, 
Telegramr—   and  that  sect.  38  applies  only  to  those  instruments  the  forgery  of 
IndMn^T-^  which  is  punishable  as  a  felony.     Such  a  construction  is,  I  think. 
Sufficiency--  erroneous.     There  is  no  definition  of  the  word  ''  instrument  '^  in 
Admisttons'-  the  statute  to  fetter  us  in  giving  to  it  the  ordinary  and  general 
^^How^ar^  interpretation.      It  was  clearly  the  intention  of  the  Legislature 
depositions   hy  sect.  38  to  create  a  new  offence.     If  it  had  been  the  intention 
admitted—    of  the   Legislature  to  limit  the   operation   of   the   section    to 
^^  ^8^^  ^8^  felo^io^s  forgeries,  how  easy  it  would  have  been  to  have  used 
42.         appropriate  language  for  that  purpose.     So  far  from  doing  this, 
the  Legislature,  having  used  the  term  ^'  instrument "  in  a  variety 
of  senses,  all  falling  within  one  or  other  of  the  definitions  I  have 
above  referred  to^  proceeds  in  sect.  38  to  use  language  which, 
read  in  its  ordinary  sense,  comprises  every  description  of  written 
instrument.     What  simpler,    stronger,  or  more   comprehensive 
words  could  they  have  employed  than  "  any  forged  or  altered 
instrument  whatsoever^'  to  convey  an  intention  that  every  forged 
instrument  should  be  covered  by  it,  whether  the  forgery  was  a 
felony  by  statute  or  misdemeanour  at  common  law  ?     I  think  the 
Legislature    intended    exactly    what    it  has   said,   and   I  feel 
strengthened  in  this  view  by  the  declaration  of  Mr.  Greaves, 
Q.C.  (who  had  much  to  do  in  the  framing  of  the  Criminal  Law 
Consolidation  Acts,  of  which  this  is  one)  in  that  chapter  of  his 
work  relating  to  these  statutes  which  treats  of  the  construction 
of  them,  wherein  he  says :    "  It  may  be  well  to  add  that  the 
word  '  whosoever '  is  used  throughout  these  Acts  in  the  widest 
sense,  so  as  to  include    every   person  capable  of  becoming  a 
criminal.''    There  is  no  reason   why  the  word    ''whatsoever" 
should  not  be  interpreted  in  a  similar  spirit.     As  to  the  word 
"any,''  he  says :  '^  It  is  also  to  be  used  in  like  manner  so  as  to 
include  every  person  or  thing,  or  at  least  every  person  or  thing 
other  than  the  person  or  thing  previously  mentioned."     Speak- 
ing of  the  expression   ''  any  other,"  he  illustrates  its  intended 
interpretation  by  saying  that  the  words    *' gunpowder  or  any 
other  explosive  substance"  in  sect.  19  of  the  '^Offences  against 
the    Person    Act"    are    intended    to   include   every  explosive 
substance.   He  points  out,  also,  in  the  latter  part  of  that  chapter, 
that  (for  reasons  he  has  given)  any  argument  as  to  a  difference 
in  the  intention  of  the  Legislature  which  may  be  di*awn  from  a 
difference  in  the  terms  of  one  clause  from  those  in  another  will 
be  of  no  weight  in  the  construction  of  such  clauses ;  moreover, 
in  a  note  to  the  section  now  under  consideration,  he  says,  ''  This 
clause  is  intended  to  embrace   every  case  of  demanding,  &c., 
any  property  whatsoever  upon  forged  instruments."     I  think  no 
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argament  against  the  interpretation  I  have  put  upon  sect.  38  can 
be  derived  from  sect.  39  immediately  following,  for  it  expressly 
limits  the  operation  of  that  section  to  statutory  forgeries,  by 
enacting  that,  whether  such  forgeries  are  created  by  that  or  by        1896. 

any  other  Act,  the  persons  charged  with  them  may  be  indicted        ^ 

as  offenders  against  that  Act.      Again,  in  sect.  40,  the  operation  Ftyrg^^int^ru* 
of  which  is  confined  to  statutory  forgeries,  it  is  expressly  and      men^— 
nnmistakably  so  limited.     Sect.  41   deals  with  the  question  of   Telegram-^ 
venue  in  all  cases  of  forgery,  expressly  stating  that  it  shall  apply  j^^l^^l^^^ 
to  all  forgeries,  whether  by  statute  or  at  common  law.    Sect.  42  firu^M^noy— 
deals  with  what  shall  be  a  sufficient  description  in  an  indictment  AdmUHona-^ 
of  *'  any  instrument  charged  as  a  forgery,''  while  sect.  44,  which  ^^^fff^y 
makes  it  unnecessary  to  allege  an  intent  to  defraud  any  particular    d^potitiong 
person,  admittedly  covers  forgeries  of  every  description,  without   admitted-^ 
any  exception^  and  expresses  that  intention  by  the  very  same  ^^qq^^^^' 
words  used  in  sect.  38,  ''any  instrument  whatsoever."      Is  it    '     42. 
possible   that  the  Legislature^  who    clearly  were  alive  to  the 
difference  between  common  law  and  statutory  felonies,  can  have 
intended  that  a  different  construction  should  be  put  on  these 
same  words  when  used  in  sect.  38  ?      The  result  is  that,  in  my 
opinion^  the  conviction  ought  to  be  affirmed.      In  regard  to  a 
question  suggested  in  the  case,  whether  a  person  by  pleading 
guilty  to  an  indictment  thereby  admits  the  truth  of  the  &ct 
stated  in  the  depositions,  I  think  it  right  to  express  my  opinion 
that  he  does  not.      He  admits  simply  that  he  is  guilty  of  the 
offence  as  charged  in  the  indictment  and  nothing  more. 

The  following  judgment  of  Wills,  J.  was  read  by  Lord 
Russell,  C.J.,  viz. : — The  only  question  in  this  case  is  whether 
a  post-office  telegram  is  an  instrument  within  the  meaning  of 
24  &  25  Yict.  c.  98,  s.  38.  After  a  careful  study  of  the  Act, 
I  am  of  opinion  it  is  so.  The  Act  is  not  very  artistically  drawn^ 
and  the  words  "  instrument,''  ''  document "  and  ''  writing  "  are 
used  in  a  manner  which  makes  it  sometimes  difficult,  at  first 
sight,  to  say  whether  a  real  distinction  is  intended  by  the  use  of 
different  words.  Sects.  1  to  26,  28,  30,  32,  35  to  37,  and  40  all 
relate  to  instruments  or  documents  of  various  kinds  known  by 
definite  designations  and  so  described.  They,  therefore,  throw 
no  light  upon  the  present  questiop.  Sect.  27  relates  to  the 
forgery  of  "  documents  "  or  ^'  writings "  intended  to  be  used 
in  evidence.  Any  writing  so  used  would,  in  ordinary  legal 
phraseology,  be  called  part  of  the  documentary  evidence  in  the 
case,  and  probably  this  section  would  have  been  construed  as 
including  every  description  of  writing  so  used,  if  the  words  ^'  or 
writing"  had  been  omitted.  Sect.  29  relates  to  the  forgery  of 
''instruments"  made  evidence  by  Act  of  Parliament.  This 
could  only  apply  to  writiogs  of  a  more  or  less  formal  character ; 
but  this  limitation  follows  from  the  subject-matter  of  the  clause 
rather  than  from  the  use  of  the  word  ''  instrument."  Sect.  31 
relates  to  the  forgery  of  ''  documents  "  or  "  writings "  made  or 
issued  under  the  provisions  of  any  Act  of  Parliament.     The 
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Rho.        same  remark  applies.     Sach  ''  documents  "  or  '^  writings ''  must 
^  ^'  necessarily  be  of  a  more  or  less  formal  character,  and  the  phrase 

'       "document  or  writing"  in  this  section  would  appear  to  mean 

1896.       exactly  the  same  thing  as  '^  instrument "  in  sect.  29.     The  same 

remark  applies  to  sect.  33,  where  the  corresponding  phrase  is 

Forl7d^ru.  " instrument  or  writing.''     In  sect.  34  the  word  '' instrument '' 
ment—      must,  from  the  nature  of  the  enactment,  refer  to  writing  of  a 
TeUgram—    formal  character.     In  sect.  39,  which  relates  to  the  forgery  of 
j^*^J^'^_ ''instruments  or  writings''   designated  in   Acts   of  Parliament 
fifttjMcncy—  by  any  particular  name  or   description,  it  is  obvious   that  the 
AdrnMsions—  meaning  of  the  clause  would  have  been  exactly  the  same  if  the 
^^hJm^  words  "  or  writings  "  had  been  omitted.     Sects.  40  to  45  are  a 
depositions    group  of  enactments  for  facilitating  procedure   and   obviating 
admitted—    mere  technical  difficulties.     There  is  no  reason  why  they  should 
^i^^  ^M    ^^^  ^OYe  the  widest  construction,  and  be  applied  to  every  kind 
42.      '   of  ofEence  which,  either  by  statute  or  at  the  common  law,  consti- 
tutes a  forgery.     On  the  contrary,  there  is  every  reason  why 
sections  inserted  for  the  purpose  of  advancing  justice  by  getting 
rid  of  mere  useless  technicalities,  should  be  applied  to  forgeries 
of  every  description.     Some  of  these  sections  are  older  than  the 
Act  of  1861.     In  all  that  is  material  to  the  present  discussion 
sect.  42,  which  makes  it  unnecessary  in  the  indictment  to  do 
more  than  describe  the  forged  writing  by  any  designation  by 
which  it  may  be  generally  known,  is  a  repetition   of  14  &  15 
Vict.  c.  100,  s.  5 ;  and  sect.  44,  which  makes  it  unnecessary  to 
specify  or  prove  more  than  an  intent  to  defraud  generally,  is  a 
repetition  of  part  of  sect.  8  of  the  same  Act,  whilst  the  rest  of 
the  same  sect.   8   which  applies  the  same  rule  to  indictments 
for  obtaining  money  by  false   pretences  has   been  separately 
re-enacted  in  the  Larceny  Act  (24  &  25  Yict.  c.  96),  s.  88.     In 
sect.  42  the  expression  used  is  ''  any  instrument,"  and  in  sect.  44 
'^  any  instrument  whatsoever."     My  own  experience  in  drawing 
indictments  goes  back  to  1851 ;  and  in  my  experience  since  that 
time  it  has  been  the  practice   to  treat  sects.   42   and  44  as 
applying  to  forgeries  at  common  law  as  well  as  to  statutory 
forgeries."      Inquiry  has   satisfied  me  that  the   experience   of 
others  widely  conversant  with  the  subject  agrees  with  my  own. 
The  phrase  used  in  sect.  38,  under  which  the  present  question 
arises  is,   "any    instrument  whatsoever."      There  can  be  no 
difference  in  meaning  between  this  phrase  and  either  of  those 
used  in  sects.  42  and  44.     It  would  be  most  unwise  to  throw 
a  doubt  upon  the  correctness  of  the  interpretation  put  ever  since 
14  &  15  Yict.  upon  the  words  used  in  sects.  42  and  44,  nor  is 
there  the  slightest  ground  for  doing  so,  and  the  only  question  is, 
whether  there  is  any  more  reason  for  restricting  the  meaning  oJE 
^'instrument"  in  sect.  38  than  there  is  in  those  sections.     I 
can  see  none.     It  seems  to  me  obvious  that  the  words  "  instru- 
ment," "  document,"  and  "  writing "  have  not  been  selected  for 
any  particular  logical  reason  to  be  used  in  any  particular  sectiouj 
and  that  whether  they  are  to  have  a  restricted  or  a  general  sense 
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must  be  gathered  from  the  natare  of  the  particular  enactment.  Rn>. 
I  have  pointed  out  some  sections  where  the  context  does  neces-  TfJ^L^ 
sarily  restrict  the  application;  but  even  there  it  is  rather  the 


application  than  the  meaning  of  the  term  adopted  that  is   so        1896. 
narrowed.     Sect.  38  provides  that^   "whosoever  with  intent  to        " — 
defraud  shall  demand^  receive,  or  obtain,  or  cause  or  procure  to  porge^dinttru' 
be  delivered  or  paid  to  any  person,  or  endeavour  to  receive  or      meni— 
obtain,  or  to  cause  or  procure  to  be  delivered  or  paid  to  any    Telegram— 
person  any  chattel,  money,  security  for  money,  or  other  property  indictm^iT— 
whatsoever,  under,  upon,  or  by  virtue  of  any  probate,  or  letters  SujgHciency— 
of  administration,  knowing  the  will,  testament,  codicil,  or  testa-  Admissions  — 
inentary  writing  on  which  such  probate,  or  letters  of  adminis-  ^_jj£/^^/^ 
tration  shall  have  been  obtained  to  have  been  forged  or  altered,    depositions 
or  knowing  such  probate  or  letters  of  administration  to  have   admitted— 
been  obtained  by  any  false  oath,  affirmation,  or  affidavit  shall  be  ^^fa^^g^^' 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable  at    '     42.      ' 
the  discretion  of  the  court  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  fourteen  years  and  not  less  than  three  years, 
or  to  be  imprisoned  for  any   term  not  exceeding  two  years.'' 
The  essence  of  this  section  appears  to  be  that,  where  property 
has  been  obtained  not  merely  by  false  pretences,  but  by  false 
pretences  into  which  forgery  or  its  equivalent  enters,  the  offence 
shall  be   constituted   a  felony,  and  may  involve  much  severer 
punishment.     I  cannot  see  anything  in   the  nature  of  such  a 
section  which  should  make  it  necessary  or  desirable  to  restrict 
the  application  of  the  word  "  instrument ''  to  writings  of  a  formal 
•  character,  and  I  think  it  is  meant  to  include  writings  of  every 
description  if  false  and  known  to  be  false  by  the  person  who 
makes  use  of  them  for  the  purpose  indicated.    The  severity  of 
the  possible  punishment  has  been  appealed  to  as  a  reason  for 
restricting  the  application  of  the  section  to  documents  of  a  more 
formal  character  or  documents  having  in  themselves  some  legal 
operation.     The  argument  appears  to  me  to  have  no  weight. 
The  section  embraces  cases  involving  forgeries  which  may  be  of 
a  very  heinous  nature,  such  as  forgeries  of  wills  or  letters  of 
administration.      It  always    involves    the   commission    of   one 
crime  by  means  of  another.     There  is  no  minimum  of  punish- 
ment,  and  the  limits  of  discretion  are  not  unreasonable.     Theo- 
retically a  boy  may  be  sent  to  penal  servitude  for  five  years  for 
stealing  an  apple,  and  that  though  it  be  his  first  ofience;  and 
the  limits  of  discretion  in  cases  of  many  offences,  whether  triable 
at  quarter  sessions  or  at  assizes  only,  are  equally  large.     No 
violence  is  done  by  this   construction  to  the  use  of  the  word 
"instrument.''   In  CoogarCs  case  (1  Lea, 449 ;  2  East  P.  0.  C.  19, 
B.  43,  p.  948)  Buller,  J.  defined  forgery  at  common  law  as  "  the 
making  of  a  false  instrument  with  intent  to  deceive."     Black- 
stone,  J.  defines  forgery  as  "the  fraudulent  making  an  alteration 
of  a  writing  to  the  prejudice  of  another  man's  right "  :  (4  Comm. 
.247).      It  is  plain  that  in  these  definitions  "instrument"  and 
•^'writing"   are  synonymous.      East,   himself  a  writer  of  con- 
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Rio.        siderable  aathority^  defines  forgery  in  one  passage  as  *'  a  false 
^'         making — a  making  ma!o  animo — of  any  written  instrument  for 

'       the  purpose  of  fraud  and  deceit'*  (2  Pleas  of  the  Crown,  852)  ; 

1896.       and  in  another  paragraph  as  '^  the  counterfeiting  of  any  writing 

with  a  fraudulent  intent  whereby  another  may  be  prejudiced  *' 

Forg^LinHru-  ^^^'  861).     It  is  obvious  that  the  writer  in  these  passages  treats 
ment—      "instruments"   and   "vrritings''  as  for   the    present   purpose 
Telegram-^   synonymous.     Por  these  reasons  I  am  clear  that  the  conviction 
Indi^irymt^^ must  be  affirmed.     I  think  further  that,  even  if  the  true  con- 
Sufficiency-^  struction  of  the  word  "  instrument  **  required  a  more  restricted 
JdmiMtoiur  —  meaning,  the  telegram  in  the  present  case  would  fall  within  it.. 
P^^f  g^Hy  It  was  a  writing  which,   if  accepted  and  acted  upon,  would 
depositi^    establish    a   business  relation    and    lead    directly   to   business 
admitted—    dealings  with  another  person.     It  is  true  that  the  dealings  were 
^ 98^^  ^sn'  ^^  ^^<^^  a  nature  that  they  led  to  no  legal  rights,  and  could 
42.      '   ^^^  ^®  made  the  foundation  of  an  action;  but  they  were  not 
forbidden  by  law,  and  in  that  sense  and  to  that  extent  were 
legitimate.     A  post-office  telegram  is  issued  by  a  public  depart- 
ment in  the  course  of  business,  and  in  the  present  case   the 
telegram  appears  to  me  to  have  sufficient  formality,  both  in  its 
origin  and  in  the  use  to  which  it  was  put,  to  deserve  the  name  of 
an  "instrument."     The  only  hesitation  I  have  in  saying  so  is 
lest  it  should  appear  to  imply  any  lingering  doubt  in  my  own 
mind  as  to  the  correctness  of  the  wide  meaning  I  have  given  in 
the  principal  part  of  my  judgment  to  the  word  "  instrument.''    I 
have  no  doubt  or  hesitation  about  the  matter,  and  I  notice  the 
second  point  only  because  it  was  argued  before  us. 

Lord  BussKLL,  C.J. — This  case  is  not  of  general  importance,  it 
is  only  of  importance  with  reference  to  this  particular  prisoner. 
He  has  clearly  committed  forgery  at  common  law,  a  misdemeanour 
under  the  Telegraph  Act,  and  probably  the  offence  of  obtaining 
money  by  false  pretences.  With  regard  to  whether  or  not  he 
has  committed  the  offence  of  which  he  has  been  convicted^ 
however,  though  I  am  not  prepared  to  dissent  from  the  judgment 
of  the  majority  of  the  Court,  I  entertain  the  doubt  which  will  be 
referred  to  by  my  brother  Williams.  My  brother  Mathew  autho- 
rises me  to  say  that  he  concurs  with  the  decision  of  the  majority 
of  the  Court. 

Williams,  J.  read  the  following  judgment : — I  concur  in  the 
opinion  that  the  defendant,  on  the  facts  of  this  case,  was  guilty 
of  counterfeiting  a  writing  with  intent  to  defraud,  and,  therefore, 
of  forgery  by  the  common  law,  but  I  do  not  think  he  was  guilty 
of  any  statutory  forgery,  or  that  the  telegram  sent  falls  within 
the  description  of  any  of  the  written  instruments  the  forgery  of 
which  is  made  felony  by  24  &  25  Vict.  c.  98;  but  I  propose  to 
make  some  observations  on  the  question  whether  the  defendant 
was  guilty  of  an  offence  within  sect.  38  of  that  statute.  This^ 
question  turns  on  the  meaning,  in  sect.  38  of  24  &  25  Vict.  c.  98, 
of  the  words  *'any  forged  or  altered  instrument  whatsoever.'*" 
Do  these  words  mean  any  writing  whatever,  or  ought  these  words 
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to  be  read  subject  to  some^  and  wbat^  limitation  ?     Two  possible        Reg, 
limitations  occur  to  me  :  (a)   that  '^  instrument ''  must  be  read^       R^ir 


not  as  including  all  writings^  but  only  such  writings  as  contain  a 
contract^  order,  or  legal  act  of  the  writer;  (6)  that  ^'instrn-        1896. 
ment "  in  sect.  38  means  a  writing,  the  forgery  of  which  is  made     -  ^      _^ 
a  felonious  forgery  in  the  preceding  sections.     The  statute  is  a  forced  trutne^- 
consolidating  and  amending  Act  relating  to  indictable  offences      ment— 
by  forgory — i.e.,   consolidating  and  amending  the   statute  law   TeUgmm-^ 
relating  to  offences  which  are  made  forgery  by  statute.      The  indictment  — • 
greater  part  of  the  sections  are  cnlled  from  older  statntes,  and  Sufficiency— 
put,  as  it  were,  on  a  statutory  file.     In  construing  such  sections,  pf^^^f^^rT* 
I  do  not  think  one  ought  to  let  the  meaning  of  a  word  in  one    ^Eaw^far^ 
section  affect  the  construction  in    another   section  unless  the    depositions 
sections    are  plainly    connected.     As    to    limiting    the    word   admittedr-- 
"instrument"  to  contracts,  orders,    and  legal  acts,  I   do   not  ^^^^^^fsg* 
think   that  the  meaning  to   be   attached  to    the  word  in  the     '    42. 
various  sections  of  the  Act  affords  any  guide  to  the  meaning  of 
the  Act  in  sect.  38.     The  meaning  is  sometimes   the  limited 
meaning,  sometimes  the  wide  meaning.     The  meaning,  however, 
in  each  case  is  to  be  derived  from  the  collocation  of  the  word 
with  the  provisions  of  the  particular  section.    The  use  of  the 
word  "  instrument "  in  this  Act,  as  a  whole,  does  not  in  any  case 
seem  to  afford  any  assistance.      I  mention  this  because  undue 
stress  seems   to  me  to   be  attached   to  the  use  of  the  word 
''instrument"  in    sect.   42.      I  think  one  must  construe  the 
words  "  any     .     •     .     instrument  whatsoever "  in  sect.  38  in 
reference  to  their  collocation  in  sect.  38,  and  not  in  reference  to 
the  use  of  the  word  "  instrument "  in  other  sections  of  the  Act ;. 
but  applying  this  guide  of  construction,  I  find  nothing  to  lead 
me   to   the   conclusion  that   '' instrument "   in  that  section    ia 
limited  to  writings  containing  a  contract  or  legal  act.    Secondly^ 
as    to    limiting     ''any    instrument     .     .     .     whatsoever"    to 
writings^    the  forgery  of  which    is    made   felony  by  the  pre- 
ceding sections,  it  will  be  observed  that  the  first  thirty-eight 
sections  deal  with  the  forgery  of  specific  instruments,  writings, 
or  matters,  or  with  matters  connected  with  each  such  offence — each 
group   of  sections  is  introduced  with  a  heading,  e.g.,  "  As  to 
forging  deeds,  wills,   bills  of  exchange,  &c."     Sect.  38  itself  is 
headed,  "As  to  demanding  property  upon  forged  instruments." 
The    sections    following  sect.    38  are   headed,  "As  to  other 
matters."     Do  the  words  "  by  virtue  of  any  forged  or  altered 
instrument  whatsoever  "  in  sect.  38  mean  any  of  the  instrumenta 
dealt  with  in  the  preceding  sections  ?     Do  they  refer  exclusively 
to  the  offences  created  by  the  Act  ?     I  am  inclined  to  think  that 
this  is  the  true  construction,  remembering  that  we  are  constru- 
ing a  penal  statute.     The  subject  of  the  Act  up  to  sect.  38  has 
been    statutory   forgery,  i.e.,  felonious  forgery.      This    section 
creates  an  offence  with  reference  to  forged  instruments.      Does 
it  not  mean  any  instrument  being  one  of  those  of  which  the- 
forgery  is  made  felony  by  this  Act  ?     One  reason  for  attributing 
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Beg.        this  meaning  is  that  the  o£fence  of  demanding  property  upon 
P  ^'  forged  instruments  is  made  felony.      This  is  quite  reasonable  if 

'       the  forgery  of  the  instrument  itself  with  intent  to  defraud  is 

1896.        made  felony;    but  it  seems  unreasonable  in  a  case  where  the 
-.        _    forgery  with  intent  to  defraud  of  the  writing  itself  is  not  felony, 
^org&iimtru'  when  what  may  be  the  graver  offence  is  not  felony.      On  the 
meni—      whole,  I  think  that  sect.  38  is  the  supplement  of  the  preceding 
^Ugram—  sections,  and  that  "  instrument  ^'  must  be  limited  to  instruments 
Jnd^cvmmt-'  (»ising  the  word  in  its  widest  sense),  the  subject  of  the  preceding 
SujB^ciency—  sections.     But,  although  this  is  the  inclination  of  my  mind,  I 
Admissions^  2bm  not  prepared  to  differ  if  the  maiority  of  the  judges  think 
'!!yi7f »  otherwisi: 
depositions  Oonvidion  affirmed, 

admitted—       Solicitor  for  the  prosecution.  The  Solicitor  to  the  Post  Office. 
c  98  a?  38        Solicitor  for  the  prisoner,  Richard  Biley,  of  Blackburn. 


QUEEN'S   BENCH   DIVISION. 

Friday,  Feb.  14,  1896. 
(Before  Lindlby  and  Kay,  L.JJ.) 

Phillips  v.  Evans,  (a) 

Excise — Dog  licence — Certificate  of  exemption — Refusal  hy  Covi" 
missioners  to  grant  certificate — Jurisdiction  of  justices  to  review 
decision  of  Commissioners — Offences  of  trifling  nature — Customs 
and  Inland  Revenue  Act,  1878  (41  ^  42  Vict.  c.  15),  s.  22 — 
Summary  JuHsdiction  Act,  1879  (42  ^  43  Vict,  c.49),  s.  16. 

The  respondent  was  summoned  for  keeping  a  dog  without  having  a 
licence  or  a  certificate  of  exemption  under  sect.  22  of  the  Customs 
and  Inland  Revenue  Act,  1878.  He  had  previously  made  an 
application  under  that  section  for  a  certificate  of  exemption,  but 
the  Commissioners  of  Inland  Revenue  had  refused  to  grant  sv>ch 
certificate,  on  the  ground  that,  in  their  judgment  he  was  not 
entitled  to  receive  it.  When  the  case  came  before  the  justices 
they  admitted  evidence  on  behalf  of  the  respondent  to  show  that 
he  was  entitled  to  receive  a  certificate  of  exemption  under  the 
section,  and,  although  the  respondent  had  neither  a  licence  nor 
<l  certificate  of  exemption,  they  refused  to  convict  him  on  the 

(a)  Reported  by  W.  W.  Ohr,  Esq.,  Barrister-aULaw 
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ground   that  he  was  a  'person  who  was  entitled  to  receive  a      Phillipb 
certificate  of  exemption,  and  they  were  of  opinion  that  under       _  *• 

the  circumstances  the  offence  was  of  so  trifling  a  nature  that  it         * 

was  inexpedient  to  inflict  any  punishment :  1896. 

Held,    (1)    that  the  justices   had   no  jurisdiction   to  review   the        \ 

decision  of  the  Commissioners,  and  had  no  poiver,  therefore,  to      ^^I^^^J^^ 
consider  whether  the  respondent  was  or  wa^s  not  entitled  to  such  JuHsdAcUon 
certificate  of  exemption  ;    and  (2)  that,  a^  the  respondent  had  ^f  justices-' 
neither  a  licence  nor  a  certificate  of  exemption,  the  justices  could     c^^^i^, 
not  in  2)oint  of  law  have  found  that  the  refusal  to  pay  the  tcLX  sioners*  decu 
wa^a^'tnfling  offence"  within  the  meaning  of  sect,  16  ofthe'io^—^f^'o,} 
Summary  Jurisdiction  Act,  1879,  and  that  they  were  ^'^^^^/<^e  ^^  ^JJ*  qT**' 

hound  to  convict.  exen^tion— 

Trifling  offence 

CASE  stated  by  justices  of  the  peace  for  the  county  of  Cardi-    T?VqS^ 
gan,  sitting  at  Tregaron.  41V42  Vict. 

The  respondent  appeared  before  the  justices  on  the  30th  day  of  e.  15,  s.  22— 
July,  1895,  to  answer  an  information  exhibited  by  the  appellant,   j^^^^^P 
an  officer  of  Inland  Revenue,  prosecuting  by  order  of  the  Com-    ^^"i879— 
missioners  of  Inland  Revenue,  for  that  the  respondent  did  on  the  42  ^'  43  Vict. 
lith  day  of  June,  1895,  keep  a  dog  without  a  licence.  ^'  ^^»  *•  ^^• 

The  justices  dismissed  the  information,  but  stated  the  following 
case ; — 

(1.)  The  proceedings  upon  the  information  were  for  recovery 
of  the  penalty  of  51,  imposed  by  sect.  8  of  the  Act  30  &  31  Vict, 
c.  5,  as  altered  and  amended  by  the  Act  41  &  42  Vict.  c.  15,  in 
respect  of  the  keeping  of  a  dog  without  the  Excise  licence 
required  for  the  keeping  thereof.  The  present  duty  on  a 
licence  to  keep  a  dog  is  imposed  by  sect.  17  of  the  Act  41  &  42 
Vict.  c.  15. 

(2.)  It  was  proved  or  admitted  that  the  respondent  kept  a  dog 
on  the  12th  day  of  June,  1895,  and  that  he  had  not  an  excise 
licence  in  force  to  keep  a  dog,  or  a  ceHificate  of  exemption 
obtained  under  the  provisions  of  sect.  22  of  41  &  42  Vict.  c.  15. 

(3.)  That  in  the  month  of  January  in  the  present  year  respon- 
dent had  made  an  application  for  a  certificate  of  exemption,  and 
delivered  the  declaration  required  by  sect.  22  (2)  of  the  Act 
41  &  42  Vict.  c.  15,  in  order  to  obtain  such  certificate,  and  that 
the  Commissioners  of  Inland  Revenue  had  refused  to  grant  him 
a  certificate  of  exemption  from  duty  in  respect  of  a  dog  on  the 
ground  that  in  their  judgment  he  was  not  entitled  to  receive  such 
certificate. 

(4.)  Evidence  was  tendered  before  the  justices  on  behalf  of 
the  respondent  to  show  that  he  was  a  person  entitled  under 
sect.  22  of  the  last-mentioned  Act  to  receive  a  certificate  of 
exemption.  Thereupon  an  objection  was  taken  on  behalf  of  the 
appellant  to  the  reception  of  such  evidence  on  the  ground  that 
the  justices  had  no  jurisdiction  to  try  the  question  whether  the 
respondent  was  entitled  to  such  certificate  or  not,  and  that  such 
evidence  is  wholly  irrelevant.     In  support  of  this  contention  the 


302  CRIMINAL   LAW   GASES. 

Phillipb     case  of  Oraham  v.  Saig  (58  J.  P.  835)  was  cited.     The  justices 
V*         overruled  the  objection  and  admitted  the  evidence.     Counsel  for 

the  appellant  thereupon  stated  that  he    was  instructed  not  to 

1896.        cross-examine  the   witness  called  to  establish  the  respondent's 

."~3y.     right  to  receive  a  certificate  of  exemption  under  the  said  section 

l^ence—^  and  he  did  not  do  so.     The  witness  then  stated  on  oath  that 

jurisdietion  respondent  kept  two  cows  and  one  horse^  that  he  also  kept  sheep 

0/  juaiices--  in  the  winter,  that  he  holds  five  or  six  acres  of  land,  that  he  has 

CovMniS'     *^  ^^®  ^^®  cattle  some  distance  along  the  main  road  to  a  river 

aioners' deci'  for  water  having  no  water  on  his  own  land,  and   that   he  is  a 

•tor* — Beftisai  farmer. 

*^  ^'J^  ^^y**-  It  was  admitted  on  behalf  of  the  appellant,  that  the  Oommis- 
exemption—  sioners  of  Inland  Revenue  had  acknowledged  the  right  of  the 

Trifling  offence  respondent  to  a  certificate  of  exemption  by  granting  to  him  such 
i~/^i87a^   certificate  for  several  years  immediately  preceding  the  present 

41  ^  42  Vict,  year,  and  it  was  also  proved  that  the  respondent's  farm  was  the 
c.  15, 8. 22—  same  in  extent,  and  that  he  kept  the  same  number  of  cattle  and 

Summaty     sheep  during  the  present  year  as  in  the  years  he  received  certifi- 
Act  1879 cates  of  exemption. 

42  ^f  43  Vict.^  The  justices  found :  (1)  That  the  respondent  did  keep  a  dog 
c.  49.  s.  IG.   a,g  alleged  in  the  information,  and  that  he  had  neither  a  licence 

nor  a  certificate  of  exemption ;  (2)  that  the  respondent  was  a 
person  who,  under  the  provisions  of  sect.  22,  was  entitled  to 
receive  a  certificate  of  exemption,  and,  though  the  charge  might 
in  the  absence  of  such  certificate  of  exemption,  have  been  con- 
sidered as  proved,  they  were  of  opinion,  under  the  circumstances 
stated,  that  the  alleged  offence  was  of  so  trifling  a  nature  that  it 
was  inexpedient  to  inflict  any  punishment,  and  they  therefore 
dismissed  the  said  information. 

The  questions  for  the  opinion  of  the  Court  were  :  (1)  Whether, 
upon  the  facts  as  found,  the  decision  of  the  justices  was  correct 
in  point  of  law  ;  (2)  whether  as  the  respondent  had  neither  a 
licence  to  keep  a  dog  nor  a  certificate  of  exemption  in  respect  of 
A  dog,  the  justices  were  bound  to  convict  him  of  the  offence 
charged  in  the  information. 

Sir  i2.  J5.  Finlay,'  S.-G.  {DancJcwerts  with  him)  for  the  appel- 
lant.— The  Commissioners  in  refusing  to  grant  a  certificate  of 
exemption  had  decided  the  question  whether  the  respondent  was 
or  was  not  entitled  to  the  certificate.  That  being  so  the  justices 
had  nothing  to  do  with  the  matter,  and  it  was  not  open  to  them 
to  receive  evidence  to  show  that  the  Commissioners  had  wrongly 
refused  to  grant  the  certificate  of  exemption,  or  to  inquire 
whether  the  Commissioners  were  right  or  wrong  in  the  view  they 
took  as  to  this  dog  having  been  used  solely  for  tending  sheep  or 
cattle.  If  the  respondent  is  entitled  to  exemption  at  all,  he  is 
entitled  to  such  exemption  only  in  a  particular  way,  namely,  by 
obtaining  a  certificate  from  the  Commissioners  ;  and  whether  he 
gets  that  certificate  or  does  not  get  it,  the  decision  of  the  Com- 
missioners on  the  question  whether  he  is  entitled  to  such  certifi- 
cate or  not  cannot  be  reviewed  by  the  justices,  and  they  have  no 
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jurisdiction  to  entertain  the  question.     The  Commissioners^  and     Philups 
not  the  justices^  are  made  the  judges  in  such  a  case :  {Graham  v.       et  ns, 

Haig,  58  J.  P.  835.)     [He  was  stopped  as  to  this  point.]     The         

second  point  arises  on  the  finding  of  the  justices  that  the  alleged        1896. 
offence  was  of  so  trifling  a  nature  that  it  was  not  expedient  to  „    -^Uti 
inflict  any  punishment^  and  they  therefore  dismissed  the  infer-      licence—  ^ 
matioD.      We  contend  that  this  is  a  matter  which  they  cannot  Jurisdiciion 
take  into  account  from  that  point    of  view,  and  we  say   that  ^{J^^^^ 
sect.  16  of  the  Summary  Jurisdiction  Act,  1879,  has  no  applica-     CowmU- 
tion  in  a  case  of  this  kind.      The  discretion  to  be  exercised  by  sioMta*  ded- 
the  Court  under  that  section  must  be  a  judicial  discretion,  and  ft  non— Refusal 
it  is  not  open  to  the  justices  to   review   the   decision   of  the  ^^!^te^of  *' 
Commissioners   for  the  purpose  of  dismissing  the  charge  apart  exempHonr— 
from  this  section,  they  cannot,  under  colour  of  the  section,  do  Trifling  offence 
the  very  same  thing,  by  saying  "  we  come  to  the  conclusion  that   Yct^i^S^ 
the  Commissioners  were  wrong  in  refusing  a  certificate,  and  for  41  ^^2  Vict, 
that  reason  we  shall  dismiss  the  information  under  this  section.''  c- 15,  «.  22— 
This  raises  a  most  important  question,  because  if  it  is  open  to  the  jf  ^"JJJIJJJL 
justices  to  take  this  line,   they  can    in  every  case  review  the  Act,  1879— 
decision  of  the  Cc^mmissioners,  as  the  only  circumstance  on  which  42  ^  43  Vict. 
they  arrive  at  this  conclusion  is  that  in  their  opinion  the  Com-    ^-  *^'  *•  ^^• 
missioners  were  wrong  in  refusing  the  certificate.     The  effect  of 
this  decision  would  be  that  the  Commissioners  would  get  no  duty 
at   all,  and  in    some    districts  the  dog  tax  would  be  repealed 
altogether.     It  was  a  question  of  law  whether  the  justices  were 
entitled  to  enter  into  any  such  line  of  defence,  and  it  was  con- 
tended that  they  were  not.     They  could  not  avoid  a  conviction 
by  going  into  the  question  whether  a  certificate  ought  to  have 
been  granted.     There  was  only  one  case  in  which  the  exercise 
of  the  power  of  the  justices  under  the  16th  section  had  been 
considered,  the  case  of  Banton  v.  Davies  (66  L.  T.  Rep.  192 ;  56 
J.  P.  294),  where  the  decision  was  to  the  effect  stated.     The  ques- 
tion the  justices  really  state  here  was,  whether  the  Court  should 
think  that  they  were  justified  in  treating  it  as  a  trivial  matter  and 
dismissing  it  altogether,  because  they,  thought  the  Commissioners 
were  wrong  in  their  decision.      It  was  submitted  that  they  were 
wrong  in  that  view,  and  that  the  case  should  be  sent  back  with  a 
direction  that  there  should  be  a  conviction,  but  that  the  penalty 
should  be  mitigated  to  a  nominal  sum  if  the  respondent  paid  the 
duty,  in  which  case  there  should  be  a  discretion  to  them  as  to  the 
penalty.     The  question,  which  was  one  of  vast  importance,  was, 
whether  the  dog  tax  was  enforceable  in  this  district  or  not,  because 
if  the  tax  might  be  escaped   in  this  way  in  this  case  it  might  be 
escaped  in  any  number  of  cases  and  in  any  number  of  informations 
against  the  same  person.     He  referred  to  the  case  of  James  v. 
Nicholas   (59  J.   P.   292)    as   to  the  effect   of  a   certificate  of 
exemption. 

The  respondent  did  not  appear. 

LiNDLEY,  L.J. — Sect.  22  of  the  41  &  42  Vict.  c.  15,  is  not  a  very 
happily  worded  section,  but  it  is  obvious  that  the  meaning  is  that 
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Phillips     a  person  who  keeps  a  dog  without  a  licence  must  prodace  a 
■^y'         certificate  or  pay  the  licence^  having  incurred  the  penalty.     But 

'       the  section  is  not  happily  worded  for  many  reasons^  because  the 

1896.       Act  says  that  upon  delivering  a  declaration  the  person  shall  be 

„    .      -J      entitled  to  receive  a  certificate.  Supposing  the  Commissioners  do 

l>icmce~^  not beleive  the  declaration,  the  Act  still  says  that  he  shall  be 

Juriadiciion  entitled  to  the  certificate  of  exemption.     The  production  of  this 

r/^*'*^^  ^^^^^^^^^^  18  obviously  an  important  thing  in  the  view  of  this 

C^mnUs'      section.    First  of  all,  we  find  that  the  certificate  is  to  be  dated  in 

sionera*  deci'  Order  to   show   the   date,  and  in   the  next   place,  it  is  to  be 

sion—RqfusaX  produced  when  required,  as  is  obvious  from  the  subsequent  clause 

^  jicata  ^  *"  ^^  *^®  section.     I  think,  therefore,  although  the  section  is  un- 

exemption—  skilfully  worded,  that  the  only  possible  meaning  of  it  is,  that  if 

Trijii'ng offence  the  person  does  not  produce  a  certificate  of  exemption  he  must 

ici^i878^  pay.     The  second  point  is  to  my  mind  more  difficult  than  the 

41  ^42 Fief,  other,  because  it  will  certainly  not  be  right  for  us  sitting  here  to 

e.  15,  8. 12—  encourage  appeals  from  the  refusal  of  magistrates  to  convict  in 

^hibHsdi^tUm  *^®  ^^^®  ^^  ^^^  strong  language  of  sect.  16  of  the  Summary 
Act,  1879—  Jurisdiction  Act  1879.  That  section  runs  thus  :  ''  If  upon  the- 
42  ^  48  Vict,  hearing  of  a  charge  for  an  offence  punishable  on  summary  con- 
r.  49, 8. 16.  viction  under  this  Act,  or  under  any  other  Act,  whether  past  or 
future,  the  court  of  summary  jurisdiction  think  that  though  the 
charge  is  proved  the  offence  was  in  the  particular  case  of  so 
trifling  a  nature  that  it  is  inexpedient  to  inflict  any  punishment, 
or  any  other  than  a  nominal  punishment — (1)  The  Court,  without 
proceeding  to  conviction,  may  dismiss  the  information,  and,  if 
the  Court  think  fit,  may  order  the  person  charged  to  pay  such 
damages,  not  exceeding  forty  shillings,  and  such  costs  of  the 
proceeding,  or  either  of  them,  as  the  Court  think  reasonable.'^ 
The  justices  have  done  two  things.  In  the  first  place,  they  find 
that  the  respondent  did  keep  a  dog,  and  that  he  had  neither  a 
licence  nor  a  certificate  of  exemption ;  and,  in  the  second  place, . 
they  find  that  the  respondent  was  a  person  who  was  entitled  to 
receive  a  certificate  of  exemption,  &c.,  and  they  were  of  opinion 
that  under  the  circumstances  the  alleged  offence  was  of  so 
trifling  a  nature  that  it  was  inexpedient  to  inflict  any  punish- 
ment, and  they  therefore  dismissed  the  information.  When  we 
come  to  look  at  the  facts,  the  words  "  we  therefore  dismissed  the 
information,''  as  I  understand  the  matter,  mean  this:  ''We 
thought  there  was  no  offence,  and  we  thought,  if  we  were  wrong 
in  that,  it  was  of  so  trifling  a  nature  that  we  should  dismiss  it." 
My  difficulty  in  the  case  arises  from  the  language  of  sect.  16, 
which  I  have  just  read.  It  appears  to  me  that  if  the  magistrates 
had  said :  "  Well,  you  pay  your  licence  and  then  we  shall 
consider  it  an  offence  so  trivial  that  we  will  not  convict,"  1  do 
not  think  we  could  have  interfered.  I  certainly  should  have 
felt  great  difficulty  in  interfering,  and  should  not  have  seen  my 
way  to  do  it.  But  then  those  supposed  circumstances  are 
precisely  the  circumstances  which  did  not  exist,  because  what  the 
magistrates  have  done  is  this:    they  have  decided  it  to  be  a 
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trifling  matter  for  a  man  to  say  he  will  not  pay  the  tax,  and     PmtLrps 
they  dismiss  the  information  when  he  ought  to  pay  the  tax.     I       evans. 

do  not  think  it  is  possible  as  a  point  of  law  to  call  that  a  trifle,         

and  npon  these  grounds  I  am  prepared  to  answer  the  questions        1896. 

thus:    That,  as  to    the   first  point,  upon  the  facts  found   the  „    ^~^do 
decision  was  incorrect  in  point  of  law ;  and  that  as  to  the  second      Ucenee— 

point,  '^  whether  as  the  respondent  had  neither  a  licence  to  keep  Jurisdiction 

a  dog  nor  a  certificate  of  exemption  the  justices  were  bound  to  ^''^^'***^*T 
convict  him  of  the  ofiience  charged  in  the  information,"  I  say,      cc^^is. 

yes,  unless  he  paid  his  licence,  which,  according  to  the  case,  he  aioners*  deci- 

did  not  do.     I  do  not  think  that  the  magistrates  had  jurisdiction  sion^Befusal 

to  let  a  man  oflE  paying  the  tax  for  dogs.    If  he  did  not  choose  to  ^  jj^^  ^ 

pay  they  were  bound  to  convict.     If  he  paid  they  had  ample  «Bemption— 

discretion .  Trifling  offence 

Kay,  L.J. — With  regard  to  the  first  point,  I  do  not  think  that  ^/^^tqH 
the  justices  are  entitled  to  be  a  tribunal  for  reviewing  the  decision  41  ^  42  Viet. 
of  the  Commissioners  who  have  refused  a  certificate  of  exemption,  c.  15, «.  22— 
I  do  not  see  how  they  really  could  be  so,  and  therefore  I  think  j^^jJJ^t'^^ 
that  in  this  case  they  ought  to  have  convicted.  The  result  of  ^e^  1879— 
the  finding  of  the  justices  seems  to  me  to  be  this  :  ''  We  think  42  ^  43  Vict 
this  man  was  entitled  to  a  certificate  of  exemption ;  he  has  ^'  *^'  *•  ^^' 
proved  a  number  of  facts  before  us  which  induce  us  to  think  that 
the  Commissioners  ought  to  have  granted  him  a  certificate  of 
exemption."  In  saying  that  it  seems  to  me  they  went  completely 
beyond  their  jurisdiction.  In  the  first  place,  they  are  not  made 
the  judges  of  that  matter  by  the  Act  of  Parliament.  That  is  for 
the  Commissioners  to  decide.  And  in  the  second  place,  it  does 
not  in  the  least  follow  that  the  evidence  before  them  was  the 
evidence  which  was  before  the  Commissioners,  upon  which  the 
Commissioners  refused  to  grant  a  certificate  of  exemption.  Then 
again,  therefore,  it  would  be  an  absurd  thing  to  say  that  they  can 
sit  in  judgment  upon  the  Commissioners,  upon  different  evidence 
possibly,  and  find  that  the  Commissioners  were  wrong.  To  my 
mind  they  completely  exceeded  their  jurisdiction  in  entertaining 
that  question  at  all.  With  regard  to  the  second  question,  I  think 
the  true  meaning  of  the  finding  of  the  justices  is  this  :  they  say 
that  under  the  circumstances  aforesaid,  even  if  the  respondent 
had  not  a  certificate  of  exemption,  and  was  therefore  prima  faeie 
liable  to  be  convicted,  they  were  of  opinion  that  the  offence  was 
a  trifling  one.  The  circumstances  aforesaid  are  that  the  Com- 
missioners ought  to  have  given  him  a  certificate  of  exemption, 
and  did  not;  and  these  are  the  only  possible  circumstances  to 
which  that  part  of  the  finding  can  allude.  It  comes  to  this : 
"  We  think  the  Commissioners  ought  to  have  given  him  a  certi- 
ficate of  exemption  and  they  have  not;  he  comes  before  us 
without  having  paid  the  duty,  refusing  to  pay  the  duty,  and 
without  having  any  licence  or  certificate  of  exemption.  If  we 
are  bound  to  convict,  still  we  say  that  for  the  reasons  we  have 
given  the  offence  is  a  trifling  one.''  I  cannot  conceive  that  any 
men  in  their  senses  would  say  it  is  a  trifling  offence  that  a  mau 

VOL.  xvni.  X 
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Philupb     should  keep  a  dog  and  should  not  have  a  licence  or  certificate  of 
^'  exemption^  and  then  say,  "I  will  not  pay  the  duty."      That 

'      cannot  be  trifling.     "  Trifling/'  on  the  face  of  the  case,  means 

1896.        that  it  is  trifling  because  the  Commissioners  ought  to  have  given 

." —        a  certificate  of  exemption.     In  that  state  of  things  we  are  asked, 

'u^iice-^^  were  the  justices  right  in  point  of  law  in  determining  the  ques- 

Jurisdieiion  tion  that  the  respondent  was  entitled  to  a  certificate  of  exemp- 

o/  jwHees—  tion  ?     In  my  opinion  clearly  they  were  wrong  in  point  of  law. 

OommL'      '^^^^  AS  ^o  the  second  question,  whether,  as  he  had  neither  a 

sioners*  deei-  licence  nor  certificate  of  exemption,  they  were  bound  to  convict. 

tionr— Refusal  Certainly  they  were  bound  to  convict  him  unless  the  case  comes 

*^  5lca*e  07**"  ^^®*^^y  within  the  discretion  that  they  have  under  the  Summary 

ewewyptiori—  Jurisdiction  Act,  1879.      Does  it  come  within  that  discretion  ? 

Trifiing  offence  Their  owu  statement  seems  to  me  to  show  that  it  does  not.     Here 

Aet^srs-^  ^®  ^  ™^^  ^^^  says,  ^'  I  have  not  a  licence,  I  have  not  a  certificate 

41  4'  42  Vict,  ^f  exemption,  and  I  will  not  pay  the  duty."     It  is  not  possible  to 
c.  15,  s.  22—  say  that  that  is  a  trifling  offence.      This  proceeding  is  to  compel 

Summary     jj^m  ^q  pay  the  duty,  and  it  is  obvious  that  what  the  magistrates 
Act  1879—  moant  was  that  the  offence  was  trifling  because  he  was  really  not 

42  ^  43  Vict,  liable  to  pay  the  duty.     Upon  that  question  of  law  they  were 
c.  49,  F.  16.    wrong.    Therefore  it  seems  to  me  that  the  two  questions  must  be 

answered,  that  they  were  wrong  in  point  of  law,  and  that  they 
ought  to  have  convicted. 

Appeal  allowed.  Case  remitted  to  tlie  justices  for  the  purpose 
of  convicting  the  respondent,  with  the  opinion  of  the  Court 
thereon  that  they  could  not  in  point  of  law  have  found  the 
refusal  to  pay  the  tax  a  tHfiing  offence,  but  were  bound  to 
convict  the  respondent,  he  having  neither  a  licence  nor  a 
certificate  of  exemption. 
Solicitor  for  the  appellant.  The  Solicitor  of  Inland  Bevewue. 
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QUEEN'S  BENCH  DIVISION. 

Jan.  27  and  March  28,  1896. 

(Before  Hawkins  and  Kennedy,  JJ.) 

Reg.  v.  Horace  Smith  (Metropolitan  Police  Magistrate)  and 

E[sBB.  (a) 

Adulteration  of  food — Prosecution — Proper  inspector  and  analyst  to 
take  proceedings — Jurisdiction  of  magistrate — Sale  of  Food  and 
Drugs  Act,  1875  {38  ^  39  Vict.  c.  63),  ss.  20,  27. 

In  proceedings  against  offenders  under  the  Sale  of  Pood  and 
Drugs  Acts  inspectors  and  analysts  cannot  act  for  the  purpose  of 
taking  or  analysing  samples  or  otherwise  putting  the  Acis  into 
operation  for  any  district  other  than  the  district  for  which  they 
have  beeji  appointed. 

A  dairy  compa/ny  icere  prosecuted  in  the  G.  Police-court  under 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  for  selling  adulterated 
milk.  The  charge  was  dismissed  on  the  ground  that  they  had 
purchased  with  a  written  warranty  under  sect,  25.  An  infor- 
mation  was  then  preferred  in  the  same  court  by  the  same 
inspector,  and  upon  the  same  certificate  of  analysis,  against  the 
vendor  J  under  sect.  27,  for  giving  a  false  warranty  in  writing 
to  the  dairy  company.  The  premises,  both  of  the  vendor  and 
the  company,  were  situated  outside  the  district  of  the  C.  court, 
and  neither  the  sale  by  the  vendor  to  the  dairy  company,  nor 
the  warranty,  nor  the  delivery  of  the  milk  by  the  vendor  to 
the  company,  took  pla,ce  within  the  district  of  the  0.  court,  and 
no  sample  was  taken  at  the  place  of  delivery  to  the  dairy  a^m- 
pany  or  during  the  course  of  such  delivery,  and  neither  the 
inspector  who  preferred  the  information,  nor  the  analyst  who 
gave  the  certificate,  wa^  appointed  to  act  for  the  district  where 
the  milk  was  sold  or  where  it  teas  delivered  to  the  purchaser  : 

Held,  that  there  had  been  no  violation  of  the  Acts  by  the  vendor 
within  the  district  of  the  C.  court,  and  that  that  court  had 
therefore  no  jurisdiction  to  deal  with  the  information. 

EULE  calling  on  Horace  Smith,  metropolitan  police  magistrate 
sitting  at  Clerkenwell  Police-coart,  and  David  Kerr,  a 
farmer  of  Brook  Farm,  near  Oakham,  in  Bntlandshire,  to  show 
canse  why  the  magistrate  should  not  proceed  to  hear  and  deter- 
mine two  informations  preferred  by  Patrick  Mernagh,  an 
inspector  of  nuisances  for  the  parish  of  St.  Mary » Islington,  against 
the  said  David  Kerr,  charging  him  for  that  he  did  on   the  14th 

(o)  Reported  by  W,  W.  Orb,  Esq.,  Barrister-at-Law. 

X  2 
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Reg.        and  26tli  days  of  June^  1895^  give  false  warranties  in  respect  of 
g  ^-         one  churn  of  milk  sold  on  each  of  those  days  by  him  to  the 
Smith  and    Manor  Farm  Dairy  Limited^  contrary  to  sect.  27  of  the  Sale  of 
Kerb.       Food  and  Drugs  Act,  1875. 
rrrr  The  facts  are  fully  stated  in  the  judgment  of  the  Court. 

*  Toller  showed  cause. 

Adulteration      Mocmorran,  Q.O.  in  support  of  the  rule. 

of  food^^  Cy^r.  adv.  vult. 

JuHsdictiofi       March  28. — Hawkins,  J.  read  the  judgment  of  the  Court  as 

to  %7i8titute  —  follows  : — This  matter  was  argued  before  myself  and  my  brother 

Power  of     Kennedy,  who  has  read  the  judgment  I  am  about  to  pronounce, 

^^^naiyltV^^  ^^^  authorises  me  to  say  that  he  entirely  concurs  in  it.     [His 

beyo^id  their  Lordship  having  read  the  terms  of  the  rule  proceeded  :]     Saying 

districts—    the  dates  and  that  there  was  alleged  to  be  less  water  added  to 

^wnd^iyru^s    *^®  T^^  in  the  second  case,  the  two  cases  are  precisely  similar 

Act,  1875—  ii^  the  material  facts.     I  have  dealt,  therefore,  with  the  first  in 

38  ^  39  Vict,  order  of  time  only.      In  June,  1895,  a  contract  was  in  existence 

c.  63^ ««.  20,   {qp  j^Y^Q  q^Iq  3^q^j  delivery  of  milk  by  the  Manor  Farm   Dairy, 

whose  premises  are  at  East  Finchley,  in  Middlesex,  to  the  com- 
mittee of  the  Great  Northern  Central  Hospital  at  their  premises 
in  the  HoUoway-road,  in  the  parish  of  St.  Mary,  Isling^n.     On 
the  15th  day  of  June,  Patrick  Memagh,  an  inspector  of  nuisances 
duly  appointed  for  the  said  parish  of  St.  Mary,  Islington,   pro- 
cured at  the  said  hospital  premises,  under  the  powers  of  sect.  3 
of  the  Food  and  Drugs  Amendment  Act,  1879,  at  the  place  of 
delivery  there,  a  sample  of  milk  which  was  then  in  course  of 
delivery  under  the  said  contract.     That  sample  was  duly  sub- 
mitted to  the  public  analyst  for  the  said  parish  for  analysis,  and 
he,  on  the  22nd  day  of  June,  certified  '^  that  the  said  sample  con- 
tained 14  per  cent,  of  added  water.^'      Upon  this  certificate  an 
information  was  preferred,  under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  by  the  said  inspector  against  the  dairy  com- 
pany, charging  that  they  had  sold  to  the  prejudice  of  the  hospital 
committee,  the  purchasers,  the  said  milk,  the  same  not  being  of 
the  nature,  substance,  and  quality  demanded  by  such  purchasers, 
in  that  it  was  adulterated  to  the  extent  of  14  per  cent,  of  added 
water.     This  information  came  on  to  be  heai*d  on  the  8th  day 
of  July,  by  Mr.  Bros,  the  then  sitting  magistrate  at  the  said 
police-court,  and  on  that  hearing  the  dairy  company  proved  to 
the  satisfaction  of  the  magistrate  that  they  had  purchased  the 
milk    as   the   same  in  nature,  substance,   and  quality   as  that 
demanded  of  them,  and  with  a  written  warranty  to  that  effect ; 
that  they  had  no  reason  to  believe  at  the  time  they  sold  it  that 
it  was  otherwise ;  and  that  they  sold  it  in  the  same  state  as  when 
they  purchased  it.      Upon  this  ground  the  prosecution  against 
the  dairy  company  was  dismissed  under  sect.  25  of  the  same  Act. 
The  said  David  Kerr  was  the  vendor  of  the  said  milk  to  the 
dairy  company.     The  churn  containing  it  was  sent  by  him  from 
the  Oakham  Railway  Station  on  the  14th  day  of  June,  addressed 
to  the  dairy  company,  with  a  label  attached  containing  such  a^ 
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written  warranty  as  above  mentioned^  and  it  was  delivered  to  the        »■©• 
dairy  company  at  the  railway  station  at  Bast  Finchley,  outside      horIcb 
the  parish  of  St.  Mary,  Islington^  and  also  outside  the  district    smith  Ajn> 
Bubject   to   the  jurisdiction    of    the   Clerkenwell    Police-court.       Kbhb. 
After  the  dismissal  of  the  case  against  the  dairy  company  an       ^^ 

information  was  preferred  by  the  same  inspector  of  nuisances        '. 

against  the  said  David  Kerr  under  sect.  27  of  the  Food  and  Adulteration 

Drugs  Act,  1875,  charging  him  with  giving  a  false  warranty  in  ^^^^^^ 

writing  to  the  dairy  company  in  respect  of  the  said  chum  of  jurisdiction 
milk  so  sold  and  delivered  by  him  to  the  dairy  company.      This  to  institute— 
information  came  on  for  hearing  before  Mr.  Horace  Smith,  the  .  ^^^f^  ^^  , 
sitting  magistrate  at  the  Clerkenwell  Police-court,  on  the  20th  ***^^iy'f^^ 
day  of  July,  but  he  declined  to  hear  and  determine  it,  on  the  beyond  their 
ground  that  he  had  no  jurisdiction    so  to  do.      It    is  beyond    districts— 
doubt  that  in  fa<5t  neither  the  sale  nor  warranty,  nor  the  delivery    andDnu^ 
to    the    dairy  company,   was    made   within   the   limits    of  the   Act,  1S7^— 
Clerkenwell  Police-court^s   district,   and  it  was  not   suggested  88  4-  39  Vict, 
that     any    sample    was     taken     of    the     milk    at    the     place  ^'  ^^y**  ^^* 
or    during    the    course    of    delivery    to   the     dairy   company. 
Unless    some   enactment   can   be   found   altering    the    general 
rule  of  law  that  an  offence  must  be  prosecuted  before  a  tribunal 
having  jurisdiction  to  entertain  it  within  the  county  or  place  in 
which  it  has  been  committed,  the  magistrate  at  the  Clerkenwell 
Police-court  had  no  jurisdiction  over  it.     It  is  said,  however, 
that   such   an   enactment  is  to  be  found   in   sect.   20   of   the 
Act  of  1875.      I   am  not  of  that  opinion.      Before  I  discuss 
that  enactment,  I  desire  to  point  out  one  or  two  matters  essential 
to  be  borne  in  mind — namely,  the  offence  charged  against  the 
dairy  company  was  of  a  totally  different  character  from  that 
preferred  against   Kerr;  that  against   the  dairy  company  was 
framed  under  sect.  6  of  the  Act  of  1875  for  seUing  to  the  preju- 
dice of  the  hospital  committee  milk  which  was  not  of  the  nature, 
substance,   and  quality   of  the   article   demanded  by  the  pur- 
chasers.    Under  the  circumstances  stated  no  such  offence  could 
possibly  be   charged   against    Kerr,   for  he    neither    sold    nor 
delivered  any  milk  to  the  hospital  committee.     The  information 
against  Kerr  was  framed  under  sect.  27  of  the  Act  for  giving  a 
false  warranty  in  writing  to  his  purchasers,  the  dairy  company, 
in  respect  of  the  milk  sold  by  him  to  them.     Let  me  now  call 
attention  to  the  words  of  sect.  20  of  the  Act  of  1875:  '^When 
the  analyst,  having  analysed   any  article,  shall  have  given  his 
certificate  of  the   result,   from  which  it  may  appear   that  an 
offence  against  some  one  of  the  provisions  of  this  Act  has  been 
committed,  the  person  causing  the  analysis  to  be  made  may  take 
proceedings  for  the  recovery  of  the  penalty  herein  imposed  for 
such   offence  before  the  justices  in  petty   sessions  assembled 
having  jurisdiction  in  the  place  where  an  article  or  drug  sold 
was  actually  delivered  to  the  purchaser  ^^ — I  think  that  this  part 
of  the  Act  must  be  read  as  if  the  words  *'  or  the  sample  of  milk 
was  procured  as  mentioned  in  sect,  3  of  the  Act  of  1879  '^  were 
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Eao.       inserted  here — "  in  a  sammary  manner/'    It  has  been  held  that 

HoBACB      ^^^  certificate  of  the  analyst  is  a  condition  precedent  to  a  prose- 

Smith  and    cution  under  this  section  (see  Peart  v.  Barstow,  44  J.  P,  699, 

Kbbb.       and  Smart  v.  Watts,  71  L.  T.  Rep.  768;  (1895)  1  Q.  B,  219), 

7771        and  it  seems  to  me  not  open  to  question  that  the  words  "  When 

*       the  analyst^  having  analysed  any  article^''  at  the  commencement 

Adulteration  of  the  section^  must  be  interpreted  to  mean  the  official  analyst 

of  /®od— ^  appointed   under    sect.  10  .as    analyst  of  all    articles   of  food 

j^^diction  ®'^"  drugs  sold  within  the  district  for  which  he  is  appointed,. 

to  institute-'  and  the  inspector  of  nuisances  appointed  for  any  district  or  place 

Power  of     can  only  require  the  analyst  (if  there  be  one)  for  that  district 

^^nahjlu     ^  analyse  the  suspected  samples,  and  give  his  certificate  under 

beyond  their  sect.  13.     We  take  it^  therefore^  that  an  inspector  of  nuisances 

districts'--    could  neither  insist  upon  procuring  a  sample  in  a  district  for 

andnf*^^^  which  he  is  not  appointed^  nor  could  an  analyst  not  appointed 

j^ct,  1875 ^  &c^  for  such  district  give  any  valid  and  effectual  certificate  of 

38  4r  39  Viet,  the  result  of  his  analysis  under  sect.  13.  Sect.  18,  which,  with 
^*  ^^27*'  ^^*  reference  to  the  schedule  to  the  Act,  prescribes  the  form  of  the 
certificate,  evidently  contemplates  an  analysis  by  the  local  analyst 
of  the  article  analysed  as  it  is  at  the  time  it  is  delivered  to  him. 
Then  comes  sect.  20  under  discussion,  and,  immediately  following 
it,  sect.  21,  which  enacts  that  at  the  hearing  of  the  information 
in  such  proceeding  {i.e.,  the  proceedings  mentioned  in  sect.  20) 
the  production  of  the  certificate  of  the  analyst  shall  be  sufficient 
evidence  of  the  facts  therein  stated,  unless  the  defendant  shall 
require  that  the  analyst  shall  be  called  as  a  witness.  All  these 
provisions  point,  in  our  opinion,  to  the  intention  of  the  Legis- 
lature to  provide  for  local  inspectors  with  power  to  obtain  by 
local  analysts  analyses  of  questionable  samples  of  articles  of 
food  or  drugs  sold  within  their  districts,  and  to  provide  for  the 
prosecution  of  offenders  against  the  Act  before  justices  of  the 
peace  having  jurisdiction  in  the  place  where  adulterated  goods 
are  actually  delivered  to  the  purchasers;  but  it  never  could 
have  been  in  the  contemplation  of  the  Legislature  to  give 
justices  jurisdiction  to  deal  with  persons  offending  against  the 
Acts  in  other  parts  of  the  United  Kingdom  out  of  their  juris- 
diction. There  are  certainly  no  words  expressive  of  such  an 
intention  to  be  found  in  sect.  20  or  in  any  other  section  of  the 
Acts  either  of  1875  or  1879.  In  this  case  no  Act  tending  to 
establish  a  violation  by  Kerr  of  the  statutes  I  have  discussed 
occurred  within  the  jurisdiction  of  the  Clerkenwell  Police-court. 
The  warranty  was  made  at  Oakham,  the  delivery  by  Kerr  to  the 
dairy  company  at  Finchley.  There  was  no  sample  of  the  milk 
taken  by  any  inspector  in  the  course  of  its  delivery  to  the  dairy 
company,  and  therefore  there  could  be  no  such  sample  to 
analyse,  and,  even  had  thei*e  been,  no  analysis  was  made  by  any 
analyst  appointed  for  the  district  of  Finchley,  and  the  analysis 
of  a  sample  taken  after  the  milk  had  been  actually  delivered  to 
and  received  by  the  dairy  company  in  a  district  where  Kerr 
never  had  any  control  over  the  milk,  and  of  which  he  had  no- 
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knowledge^  coald  not  affect  hinij  and  the  certificate  given  as  the        Rw. 
result  of  the  analysis  of  such  a  sample  could  not^  in  our  opinion^      HobIob 
be  any  evidence  as  against  Kerr.     Moreover^  though  the  cer-    Smith  and 
tificate  may  have  been  evidence  as  against  the  dairy  company       Kbbb. 
that  the  sample  taken  in  St.   Mary's^  Islington^  while  in  the        rTTT 
course  of  delivery  by  them  to  the  hospital  was  adulterated^  there  ' 

was  nothing  on  it  from  which  it  appeared  that  the  offence  of  AdvlteraHon 
giving  a  false  warranty  was  committed  by  the  defendant  Kerr     ^^  ^^fiZI^ 
at  Oakham  or  anywhere  else.     Under  all  these  circumstances^  we  jurisdicHon 
are  at  a  loss  to   see   any  ground  for  the  contention  that  the  to  irutitute—^ 
Glerkenwell  magistrate  had  any  jurisdiction  over  the  informa-  .  ^owtrof 
tion  against  Kerr.     It  is  only  for  such  offence  as  appears  by  the  ^Jalyato 
certificate  that  any  prosecution  can  be  instituted  under  sect.  20.   i^ond  their 
The  rule,  therefore,  must  be  discharged.    I  wish,  before  con-    districts— 
eluding,  to  observe,  with  regard  to  the  form  of  the  certificate,    and^^imgi 
that  the  analyst's  duty  is  merely  to  analyse  and  report  the  result  Act,  1875— 
of  the  analysis,  and  he  has  no  right,  as   I   think,  to  report  88  S^  39  Vi^st. 
extraneous  facts  unconnected  with  the  analysis,  and  if  he  does  ^'  ^^27"  ^^' 
so,  his  certificate  would,  in  my  judgment,  be  inadmissible  as 
evidence  of  such  facts.     In  so  far  as  it  states  in  due  form  the 
result  of  the  analysis,  the  certificate  is  sufficient  for  the  justices 
to  act  upon,  unless  the  defendant  requires  the  analyst  to  be 
called  as  a  witness,  or  unless  other  evidence  is  adduced  before 
the  justices  which  induces  them  to  come  to  the  conclusion  that 
it  is  incorrect.     The  expression  used  by  me  in  my  judgment  in 
Fortune  v.  Hansim  (1896)   1  Q.   B.   205),   that  the  certificate 
is   '' practically  conclusive"   was  intended  only  to   convey  the 
impression   I  entertained   that  in   the   vast   majority  of  cases 
brought  before  justices  no  other  evidence  was  offered   of  the 
impurity  of  the  article,  and  to  point  out  the  great  importance 
of  insisting  upon  its  containing  all  the  material  details  of  the 
analysis  to  enable  the  justices  themselves  to  form  a  judgment 
on  the  question  before  them.     Had  I  intended  to  do  more  I 
should  have  qualified  my  expression  by  what  I  have  now  stated, 
and  I  desire  for  myself  to  call  attention  to  the  fact  that  the 
certificate  in  this  case  is  very  like  the  certificate  we  held  to 
be  bad  in  that  case  ot  Fortune  v.  Hanson  {ante,  p.  258 ;  74  L.  T. 
Bep.  145  ;  (1896)  1  Q.  B.  202),  but  it  is  not  necessary  to  decide 
the  point.     The  rule  must  be  discharged  with  costs. 

Rule  discharged. 

Solicitor  for  the  prosecutor,  Stanley  Hoare. 

Solicitor  for  the  defendant,  P.  O.  Robinson. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  March  23,  1896. 

(Before  Lawraitge  and  Collins,  JJ.) 

Beg.  v.  Webb  and  others  (Justices)  and  Gboye.  (a) 

Bastardy — Summons — Service — "  Last  place  of  abode  '* — Respon- 
dent out  of  jurisdMion — Bastardy  Act,1872  (35  ^36  Ftc^.c.  65), 
ss.  3,  4. 

A  summons  against  the  respondent  as  the  alleged  father  of  a 
bastard  child  was  served  upon  him,  under  sect,  4  of  the  Bastardy 
Act,  1872,  by  being  left  at  his  father's  house  in  England,  as  his 
last  place  of  abode.  At  the  date  of  such  service  the  respondent 
was  in  America,  wJiere  he  had  no  fixed  plax^e  of  abode,  but 
wandered  about  from  pUice  to  place  begging  his  way. 

Held,  that  the  house  of  the  respondent's  father  was  the  respondent's 
"  lastpla^e  of  abode  "  within  sect.  4. 

Held,  further,  that  notwithstanding  his  absence  from  England  the 
summons  might  be  served  upon  the  respondent  by  being  left  at 
his  last  place  of  abode. 

Dictum  of  Lord  Selbome,  L.C.,  in  Berkley  v.  Thompson  (10 
App.  Cos.  45)  not  followed. 

THIS  was  a  rule  nisi  to  certain  of  the  justices  of  Staffordshire 
to  show  cause  why  a  writ  of  certiorari  should  not  issue  to 
bring  up  and  quash  an  affiliation  order  made  by  them  upon  the 
respondent,  one  Hotchkiss. 

On  the  31st  day  of  March,  1895,  Caroline  Grove  was  delivered 
of  a  child  of  which  she  alleged  that  the  respondent  was  the  father. 
On  the  9th  day  of  April  she  took  out  a  summons  against  him  under 
sect.  3  of  the  Bastardy  Act,  1872,  which  summons,  in  the  absence 
of  the  respondent,  was  left  on  the  10th  at  the  Sun  Inn,  Cradley, 
the  house  of  the  respondent's  father,  where  the  respondent  had 
resided  up  to  the  3rd  day  of  April.  On  the  3rd  day  of  April  he 
left  the  Sun  Inn  and  proceeded  to  America,  and  a  letter  was  put 
in  dated  the  16th  day  of  May,  and  admitted  to  be  in  the  respon- 
dent's handwriting,  and  bearing  the  Philadelphia  post  marK,  in 
which  he  described  how,  in  America^  he  had  been  obliged  from 
want  of  means  to  sleep  in  the  fields. 

By  sect.  4  of  the  Bastardy  Act,  1872,  after  the  birth  of  a  bastard 
child,  on  the  appearance  of  the  person  summoned  under  sect.  3 
as  the  alleged  father,  '^  or  on  proof  that  the  summons  was  duly 

(a)  Reported  by  G.  H,  Grant,  Esq.,  Barrister-at-Law, 
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served  on  such  person  or  left  at  his  last  place  of  abode  six  days        Rk. 
at  least  before  the  petty  sessions/^  the  justices  after  hearing    _   ^'  A^n 
«yidence  may  make  an  order.  othbbs 

On  the  facts  above  stated  the  justices  held  that  the  Sun  Inn,    (Jusnoss) 
Cradley,  was  the  respondent's  last  place  of  abode,  and  that  the   ^p  Q«ov. 
summons  having  been  left  there  had  been  properly  served ;  and        ig96. 
being  satisfied  that  the  respondent  was  the  father  of  the  child,        — ^ 
made  an  order  upon  him  for  the  payment  of  3s.  per  week  for  its    ^^^^"Z^ 
maintenance.  Service  of 

The  Court  having  granted  a  rule  nisi,  summone— 

T.    W.   Ohitty  showed  cause. — The    justices   were  right  in  ^^^^^-^ 
holding  that  the  summons  was  left  at  the  respondent's  last  place  35  *,  3^  y^^ 
of  abode.      The  facts  show  that  he  had  never  acquired  another  c.  65,  m.  3, 4. 
place  of  abode  after  he  left  the  Sun  Inn  for  America,  and  the 
justices  doubted  whether  he  had  ever  gone  there  at  all.     At  any 
rate,  it  is  immaterial  that  the  respondent  was  not  in  this  country 
if  he  had  not  acquired  a  place  of  abode  elsewhere :    {Reg.  v. 
Damarell,  L.  Rep.  3  Q.  B.  50 ;    Beg.  v.  Farmer,  65  L.  T.  Rep. 
786;  (1892)  1  Q.  B.  367).     [He  was  stopped  by  the  Court.] 

Ernest  Pollock  in  support  of  the  rule. — The  summons  was  not 

Jroperly  served  on  the  defendant  within  sect.  4.  Reg.  v. 
)amarell  {ubi  sup.)  was  decided  in  1867,  long  prior  to  the  Act 
of  1872.  In  Berkley  v.  Thompson  (10  App.  Cas.  45),  Lord 
Selbome,  L.C.  (at  p.  49)  expressly  says  that  the  presence  of  the 
putative  father  in  England  is  necessary  for  the  jurisdiction  to 
attach;  and  this  dictum  is  approved  by  Kay,  L.J.  in  Reg.  v. 
Farmer  {ubi  sup.).  Therefore,  if  the  man  has  left  England,  the 
summons  cannot  be  served  upon  him  by  being  left  at  his  last 
place  of  abode  in  this  country* 

Ohitty  in  reply. — The  dictum  of  Lord  Selbome  in  Berkley  v. 
Thompson  {ubi  sup.)  was  not  necessary  to  the  decision  in  that 
case,  and  if  it  is  adhered  to  many  decisions  will  have  to  be  over- 
ruled. In  Berkley  v.  Thompson,  however,  the  defendant  had 
actually  a  place  of  abode  out  of  the  jurisdiction,  viz.,  in  Scotland. 
Here  the  magistrates  found  that  the  respondent  had  no  place  of 
abode  in  America.  His  last  place  of  abode  was  therefore  in 
England,  and  there  is  nothing  in  the  section  to  imply  that  the 
•defendant  himself  must  be  in  England.  If  it  were  so,  the 
remarks  of  Lord  Esher,  and  of  Lopes,  L.J.,  in  Reg.  v.  Farmer, 
that  it  is  material  to  inquire  into  the  defendant's  motives  for 
leaving  the  country,  would  be  irrelevant. 

Lawsange,  J. — I  think  this  rule  must  be  discharged.  The 
question  befoie  us  arises  under  sect.  4  of  the  Bastardy  Act,  1872, 
which  provides  that  after  the  birth  of  a  bastard  child,  on  the 
appearance  of  the  person  summoned  as  the  alleged  father,  or  on 
proof  that  the  summons  was  duly  served  on  such  person,  or  left 
at  his  last  place  of  abode  six  days  at  least  before  the  petty 
session,  the  justices,  after  hearing  evidence,  may  make  an  order 
upon  the  alleged  father.  Now,  the  facts  are  that  the  respondent 
^as  living  at  the  same  place  as  the  mother  of  the  child  up  to  the 
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Rsa.       time  of  the  birth^  and  then  on  the  3rd  day  of  April  he  left  for 
Wm  America.     On  the  9th  the  mother  applies  for  a  sammons,  and  on 

QTHEB8      ^^®  10^^  ^^3  sammons  is  sought  to  be  served  by  being  lefb  at 
(JuBTiGBs)    what  is  supposed  to  be  the  respondent's  last  place  of  abode, 
AMP  Gbovb.   namely,  his  father's  house.      The  first  question  is,  what  was  the 
1896.       respondent's  last  place  of  abode.     Now,  the  evidence  shows  that 
— --        he  went  to  America,  and  Mr.  Pollock  was  obliged  to  contend  that  if 
B^^tM^~^  he  lived  elsewhere  at  all  that  would  give  him  another  place  of 
Service^of    ^hode.     In  my  judgment  that  is  not  so.     The  evidence  is  that  in 
awnmont—    America  he  had  no  place  of  abode  in  the  ordinary  sense,  and 
^"*w  *"^  ^/  went  about  begging  his  way,  and  that  is  confirmed  by  a  letter 
35^  Z^Tict  ^^^  himself  of  the  16th  day  of  May.     The  question  is  whether,. 
e.  65,  88.  Sy  4.  at  the  time  this  summons  was  served,  his  father's  house  was  his 
last  place  of  abode.     It  seems  to  me  that  the  judgments  in  Beg, 
V.  Farmer  (ubi  sup,)  place  the  matter  beyond  doubt.     In  that 
case  the  respondent  had  actually  a  residence  in  America,  but 
Lord  Esher,  M.B.,  and  Lopes,  L.  J.,  in  the  clearest  way  say  that  if 
the  respondent  had  not  had  a  residence  there  his  last  place  of  abode 
would  have  been  his  father's  house  in  England.    In  this  case  the 
evidence  is  clear  that  the  respondent  had  no  residence  in  America 
or  anywhere  else  except  his  father's  house,  and  therefore  I  am  of 
opinion  that  that  was  his  last  place  of  abode.    As  regards  the 
dictum  of  Lord  Selborne  in  Berkley  v.  Thompson  {ubi  sup.),  Uy 
the  effect  that  the  respondent's  presence  in  England  is  necessary 
to  found  jurisdiction  under  the  section,  it  is  enough  to  say  that 
that  dictum  was  not  necessary  to  the  decision  in  that  case,  and 
that  it  would  stultify  the  whole  of  the  argument  and  the  judg- 
ments in  Beg.  v.  Farmer. 

Collins,  J. — I  am  of  the  same  opinion.  The  question  is  whether 
the  summons  was  duly  served  upon  the  respondent  by  being  left 
at  his  last  place  of  abode.  Now,  it  seems  clear  that  it  was  left 
at  his  last  place  of  abode,  unless  he  can  show  that  he  has  in  the 
meantime  acquired  another  place  of  abode.  As  to  that  the 
evidence  satisfies  me  that  he  had  not  acquired  one  in  America  on 
the  10th  day  of  April,  and  therefore,  at  that  time,  at  any  rate,, 
his  father's  house,  where  the  summons  was  served,  was,  in  my 
judgment,  his  last  place  of  abode  within  the  meaning  of  the 
section.  But  another  point  has  been  raised  which,  if  successful, 
would  make  a  decision  on  the  first  point  immaterial.  It  is  said 
that  in  point  of  fact  the  respondent  was  out  of  the  jurisdiction, 
and  we  are  referred  to  a  dictum  of  Lord  Selborne  in  the  case  of 
Berkley  v.  Thompson  {ubi  sup.),  which  goes  the  length  of  making 
the  presence  of  the  alleged  father  in  this  country  necessary 
to  found  any  proceedings  against  him;  and  that  dictum  receives 
approval  from  Kay,  L.J.  in  Beg.  v.  Farmer.  It  appears  to  me, 
however,  that  in  sect.  4  of  the  Act  we  have  a  distinct  provision 
authorising  the  service  of  the  summons  by  leaving  it  at  the 
respondent's  last  place  of  abode  quite  irrespective  of  the  place 
where  the  respondent  may  happen  to  be  at  the  time.  Then  there 
is  also  a  provision  in  sect.  3  for  obtaining  a  summons  against  ~ 
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alleged  father  within  twelve  months  after  his  return  to  England.        Rn>. 
But  that  provision  does  not  appear*  to  me  to  be  inconsistent  with    ^   "• 
the  clear  langaage  of  sect.  4,  but  only   to  regulate  the  time      others 
within  which  a  summons  may  be  applied  for.     Indeed^  I  think    (JusnosB) 
the  ratio  decidendi  in  Reg.  v.  Farmer  really  determines  this  point.  ^^  Grovb. 
Lord  Esher^  M.R.  says  in  that  case :  ^*  If  the  respondent  went  to        1396. 
America  with  the  intention  of  returning,  or  for  the  mere  purpose        — 7 
of  avoiding  service,  I  should  say  he  had  no  place  of  abode  in   i'^^^I^ 
America.      In  such  a  case  it  would  be  true  to  say  that  his  last    service  of 
place  of  abode  was  his  father's  house.''   I  infer  from  these  words  summons- 
that  the  Master  of  the  Rolls  would  have  held  that,  if  the  respon-  ^^^^^  ^^ 
dent  had  not,  in  fact,  in  that  case  acquired  another  place  of  abode  35^  36  vicU 
in  America,  the  summons  would  have  been  properly  served  upon  c.  65,  ss.  3, 4. 
him  by  being  left  at  his  place  of  abode  in  England,  although  he 
had  gone  abroad.    And  Lopes,  L.J.  says :   ''  I  think,   on  the 
evidence,  that  his  father's  house  was  not  his  last  place  of  abode 
at  the  date  of  the  summons,  but  his  brother's  house  in  America. 
I  agree  that  the  case  would  be  different  had  it  been  made  out 
that  he  went  away  merely  to  avoid  service,  or  merely  for  a 
temporary  purpose."  Those  words  assume,  or  rather  they  decide,, 
that  proceedings  might  be  taken  under  sect.  4  against  a  person 
who  was  out  of  England.    It  is  further  to  be  remembered  that 
the  dictum  in  Berkley  v.  Thompson  was  made  in  regard  to  a  case 
in  which  the  question  was  whether  personal  service  could  be 
effected  out  of  the  jurisdiction.  This  is  quite  a  different  question,, 
and  it  appears  to  me,  therefore,  that,  having  regard  to  the 
wording  of  sect.  4,  and  the  judgments  delivered  in  Beg,  v.  Farmer,. 
the  dictum  of  Lord  Selborne  ought  not  to  affect  our  decision  in 
this  case.     The  rule  will  therefore  be  discharged. 

Solicitors  for  the  justices,  BowcUffes,  Eawle,  and   Co.,  for 
Bernard  King,  Stourbridge. 

Solicitors  for    the  respondents,    C   Bobinson  and   Co,,  for 
Waldron,  Brierley  Hill. 

Solicitor  for  the  mother,  TT.  Wainwright, 
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QUEEN'S  BENCH  DIVISION. 

Friday,  May  1,  1896. 

(Before  Lord  Russell,  O.J.  and  Weight,  J.) 

Eeg.  v.  Slade  (Metropolitan  Magistrate)  and  another  ;  Ex  parte 

Robinson,  (a) 

Nuisance — Overcrowding  in  a  house — ^^ Premises '' — ^'Inmates" 
— Public  Health  (London)  Act,  1891  (54  ^  55  Vict.  c.  76),  s.  2. 

R,  was  the  chief  officer  in  charge  of  a  Salvation  Army  Shelter. 
He  was  summoned  by  the  local  sanitary  authority,  under 
sect.  2  of  the  Public  Health  [London)  Act,  1891  (54  ^  55  Vict, 
c.  76),  for  refusing  to  abate  a  nuisance  caused  by  so  over^ 
crowding  the  shelter  as  to  be  injurious  or  dangerous  to  the 
health  of  the  inmates,  and  the  magistraie  made  an  order  for 
abatement.  In  the  notice  requiring  the  abatement,  in  the 
summons  and  in  the  order,  the  shelter  was  described  not  as 
a  ^^  house  ^^  {the  words  of  the  Act)  but  as  *^  premises."  R. 
obtained  a  rule  nisi  for  a  certiorari  on  the  grounds :  (1)  That 
"  house ''  is  not  mentioned  in  the  notice,  summons,  or  order,  and 
premises  are  not  a  house;  and  (2)  that  the  persons  proved  to 
have  been  at  the  premises  in  question  were  not  "  inmates " 
within  the  Act : 

Held,  that  the  rule  should  be  discharged, 

Reg.  V.  Mead  (59  J.  P.  150)  approved. 

EXJLE  7iisi  to  a  metropolitan  magistrate  and  the  Vestry  of 
St.  George's,  Southwark,  to  show  caose  why  a  writ  of 
certiorari  should  not  issue  to  remove  an  order  of  the  magistrate 
made  under  sect.  2  of  the  Public  Health  (London)  Act,  1891 
(54  &  55  Vict.  c.  76),  and  why  the  said  order  when  returned 
should  not  be  quashed. 

Tbe  provisions  of  the  Public  Health  (London)  Act,  1891, 
referring  to  the  point  in  dispute  are  as  follows  : 

Sect.  2. — (1.)  For  the  purposes  of  this  Act :  (a)  Any  premises  in  such  a  state  as  to 
be  a  nuisance  or  iujurious  or  dangerous  to  health ;  (e)  Any  house  or  part  of  a  house 
so  overcrowded  as  to  be  injurious  or  dangerous  to  the  health  of  the  inmates,  whether 
or  not  members  of  the  same  family ;  (9)  Any  factory,  workshop,  or  work-place 
which  is  a  factory  subject  to  the  provisions  of  the  Factory  and  Workshop  Act,  1878, 
relating  to  deanliness,  ventilation,  and  overcrowding  and  .  .  .  is  so  overcrowded 
-while  work  is  carried  on  as  to  be  injurious  or  dangerous  to  the  health  of  those 
employed  therein,  shall  be  nuisances  liable  to  be  dealt  with  summarily  under  this  Act. 

Sect.  4. — (1.)  On  the  receipt  of  any  information  respecting  the  existence  of  a 
^nuisance  liable  to  be  dealt  with  summarily  under  this  Act  the  sanitary  authority  shall 

(a)  Reported  by  J.  A.  Strahan,  Esq.,  Barrister-at-Law. 
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if  satisfied  of  the  existence  of  a  nnisanoe,  serve  a  notice  on  the  person  by  whose  act,  Kwa, 

default,  or  sa£Ferance   the  nuisance  arises  or  continues    .     .     .    requiring  him  to  v. 

abate  the  same  within  the  time  specified  in  the  notice,  and  to  execute  such  works  and     Sla.db  ▲ni> 
do  such  things  as  may  be  necessary  for  that  purpose,  and  if  the  sanitary  authority      anothib; 
think  it  desirable  (but  not  otherwise)  specifying  any  work  to  be  executed.    (2.)  The       Ex  parte 
sanitary  authority  may  also  by  the  same  or  another  notice  served  on  such    .     .     .      RoBiNSOir. 
person  require  him  to  do  what  is  necessary  for  preventing  the  recurrence  of  the  _ 

nuisance.  1896. 

Sect.  5. — (1.)  If  either  (a)  the  person  on  whom  a  notice  to  abate  a  nuisanco  has  ■ 

been  served  as  aforesaid  makes  default  in  complying  with  any  of  the  requisitions    NuiBance— 
thereof  within  the  time  specified;  or  (6)  the  nuisance  although  abated  since   the  Overcrotodvng 

service  of  the  notice  is,  in  the  opinion  of  the  sanitary  authority,  likely  to  recur  on     ^|^  houfe 

the  same  premises,  the  sanitary  authority  shall  make  a  complaint,  and  the  petty      SalvaHon 
sessional  court  hearing  the  complaint  may  make  on  such  person  a  summary  order  (in         Army 

this  Act  referred  to  as  a  nuisance  order).    (4.)  A  prohibition  order  may  prohibit  the      Shelter 

recurrence  of  a  nuisance.     (5.)  An  abatement  order  or  prohibition  order  shall,  if  the  "Ptem^es** 

person  on  whom  the  order  is  made  so  requires,  or  the  court  considers  it  desirable,  u  j^ifng^^  " 

specify  the  works  to  be  executed  by  such  person  for  the  purpose  of  abating  or  pre-  p^JtHc  Health 
venting  the  recurrence  of  the  nuisance.  (London)  Aci 

The  facts  of  the  case  were,  that  the  applicant  Robinson  was  ^^  -55  ^^ 
the  chief  officer  in  charge  of  the  Salvation  Army  Shelter  situate  e.  76,  s.  2. 
at  No.  115a.,  Blackfriars-road,  in  the  parish  of  St.  George's, 
Sonthwark.  As  such  he  was  in  July,  1895,  served  with  a  notice 
under  sect.  4  of  the  Public  Health  (London)  Act,  1891.  This 
notice  was  to  the  effect  that  the  Yestry  of  St.  George's  parish, 
Southwark,  being  the  sanitary  authority  of  the  said  parish, 

Being  satisfied  of  the  existence  of  a  nuisance  at  the  premises  situated  at  No.  115a  * 
Blaokfriars-road  aforesaid,  the  said  nuisance  being  that  the  said  premises  or  certain 
parte  thereof  are  so  overcrowded  as  to  be  injurious  or  dangerous  to  the  health  of  the 
inmates,  do  hereby  require  that  you  within  three  days  from  the  service  of  this  notice 
abate  the  same. 

This  notice  not  having  been  complied  with  a  summons  was 
served  on  Robinson.  This  summons  was  issued  on  the 
complaint  of  Dr.  Waldo,  medical  officer  of  health  for  the  parish 
of  St.  George,  on  the  5th  day  of  August,  and  described  the 
nuisance  complained  of  as  follows  : 

The  said  premises  or  certain  parts  thereof  are  so  overcrowded  as  to  be  injurious  or 
dangerous  to  the  health  of  the  inmates. 

The  summons  was  heard  on  the  15th  day  of  August  and 
subsequent  days,  and  on  the  21st  day  of  November  the  magis* 
trate  made  an  order  in  these  terms : 

Southwark  Police-court. — To  James  Thomas  Robinson,  chief  officer  in  charge  of 
certain  premises  known  as  the  Salvation  Army  Shelter,  situate  at  115a,  Blackfriars^ 
road,  in  the  parish  of  St.  George  the  Martyr,  Southwark,  in  the  county  of  London.^ 
Whereas  the  said  James  Thomas  Robinson,  occupier  of  the  said  premises,  within  the 
meaning  of  the  Public  Health  (London)  Act,  1891,  has  this  day  appeared  before  me 
Wyndham  Slade»  ESsq.,  sitting  at  the  Southwark  Police-court,  to  answer  the  matter  of 
a  complaint  made  by  Frederick  Joseph  Waldo,  medical  officer  of  health,  that  the  said 
premises  are  so  overcrowded  as  to  be  injurious  or  dangerous  to  the  health  of  the 
inmates.  Now  on  proof  here  had  before  me,  Wyndham  Slade,  Esq.,  that  the  nuisance 
so  complained  of  does  exist  at  the  said  premises  and  the  same  is  caused  by  the  act, 
default,  or  sufferance  of  the  said  James  Thomas  Robinson,  the  chief  officer  in  charge 
of  the  said  premises,  I,  in  pursuance  of  the  Public  Health  ^London)  Act,  1891,. 
hereby  prohibit  the  recurrence  of  the  said  nuisance.— Given  unaer  my  hand  and  seal 
this  21st  day  of  November,  1895. — Wtndham  Sladb,  one  of  the  magistrates  of  the 
police-courts  of  the  metropolis. 

Robinson^  upon  this  order  being  made^  applied  for  and  obtained 
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R>6        a  rule  nisi  for  a  certiorari  calling  on  the  magistrate  and  the 

^     •'  vestry  to  show  canse  why  the  order  should  not  be  removed,  and 

AiroiHEB;     ^^J  ^^^  ordor,  when  returned,  should  not  be  quashed  on  the 

£x parte     grounds — (1)  That  '*  house  *'  is  not  mentioned  in  the  notice, 

RoBiHgQw.    summons,  or  order,  and  premises  are  not  a  '*  house ; "  and  (2) 

1896.        ^^^^  ^^3  persons  proved  to  have  been  at  the  premises  in  question 

—       were  not  "  inmates  "  thereof  within  the  meaning  of  sect.  2  of  the 

^^^din    ^*^^^^^  Health  (London)  Act,  1891. 

in  haiue^^      O^  ^^^^  rule  coming  on  for  argument, 

Salvaiian        Macmorran,  Q.O.  {F.  Low  with    him)    showed    cause. — ^The 
^rmy       fi^st  of  the  grounds  on  which  the  rule  was  granted  applies  equally 
"Premww"—  ^  notice,  summons,  and  order;  and  as  to  the  proceedings  prior 
"Inmatei"— to  the  order  no  formal  objection  could  be  taken.      As   to  the 
jPublic  Health  summons  he  relied  upon  sect.  1  of  the  Summary  Jurisdiction  Act, 
^^"^891- '*'  1848  (11  &  12  Vict.   c.  43).      [Weight,  J.— But  if  both  the 
-54  4"  65  Viet,  summons  and  the  order  are  defective  on  the  same  point,  what 
c.  76, «.  2.    have  we  to  amend  the  order  by  ?]     The  Court  could  amend  in 
accordance  with  the  obvious  intention  of  the  magistrate.    At  any 
rate,  it  was  clear  that,  however  defective  the  summons  might  be, 
and  no  matter  how  the  defendant  was  brought  before  the  justices, 
they  had  jurisdiction  to  deal  with  the  offence  disclosed  in  the  evi- 
dence :  (Reg.  y.  Hughes,  14  Cox  C.  C.284;  40  L.  T.  Rep.  685; 
4  Q.  B.  Div.  614.)     [Weight,  J. — I  do  not  think  your  argument 
is  good  as  to  the  notice.     The  serving  of  a  proper  notice  is  by 
the  Act  here  made  a  condition  precedent   to   the  issue  of  the 
summons,  and  the  making  of  the  order.]     As  to  that  it  had  never 
been  contended  that  a  notice  intelligible  in  itself  was  bad  because 
it  did  not  follow  the  exact  words  of  the  Act.     [Lord  Bubsell, 
O.J. — ^The  obiect  of  the  notice  is  to  convey  intelliffibly  to  the  mind 
of  tlie  person  concerned  wliat  is  complained  of^  and  what  he  is 
required  to  do.]     That  was  not  disputed,  but  here  all  that  was 
alleged  against  the  notice  was  that  a  building  otherwise  suffi- 
ciently indicated  in  the  notice  was  described  as  premises  and  not 
as  a  house.     No  complaint  was  made  before  the  magistrate  as  to 
the  description  of  the  premises,  and  it  was  too  late  to  raise  it. 
As  to  the  order  itself,  it  was  on  the  face  of  it  good,  and  if  it  was 
not  good  the  defect  was  one  which  the  magistrate  could  amend, 
and  which   therefore   this  Court  could  amend  under  sect.  7  of 
Baines's  Act  (12  &  13  Vict.  c.  46).     [Willis,  Q.C.— The  Court 
could  amend  under  Baines^s  Act  only  on  the  return  of  the  writ.] 
That  might  be  so,  but  it  was  customary  for  the  Court  to  refuse  a 
certiorari  where  the  defect  could  be  amended  by  the  magistrate. 
Further,  the  order  is  on  the  face  of  it  good.     '^  Premises''  was  the 
generic  term  used  in  sects.  4  and  5  of  the  Act  as  to  all  the 
buildings  referred  to  in  connection  with  nuisances  under  sect.  2. 
It  was  also  used  in  the  same  way  in  the  schedule  to  the  Act. 
The  point  whether  the  premises   were  a  house  within  the  Act, 
and  as  to  whether  the  persons  lodging  there  were  inmates  of  it 
within  the  Act,  was  settled  by   Reg.  v.  Mead  (59  J.  P.  150). 
[He  was  stopped  by  the  Court.] 
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Willis,  Q.C.  (with  him  Courtkope  Munroe)  for  the  rule. — The        Rm. 
conteution  was  that  the  conviction   did  not  show  any  offence    g     *'  ^ 
within  the  statute.     The  conviction  should  set  out  the  offence  in    anotheb; 
the  words  of  the  statute.     Here  the  conviction  merely  set  out     JEx  parte 
that  the  said  premises   were   overcrowded.      The  statute  said    ^obikbon. 
overcrowding  was  an  offence  against  it  only  in   case  it  took        xgge. 
place  in  a  house  or  part   of  a  house^  and   was  such  as  to  be         — 
dangerous  to  the]  inmates  of  the  house.     [Weight,  J. — I  think  Q?^****'*^r" 
the  order  is  formally  defective,  but  the  magistrate  is  willing  to    in  housed 
amend.     What  can  you  gain  by  the  writ  ?     The  Court  here  will     8tLivaHon 
amend  just  as  the  magistrate  would.]     On  the  return  there  were       ^JT^v 
several  questions  which  could  be  re-opened;  and  the  Court  might  ** Premi»ei''— 
be  asked  to  hold  that  there  was  no  evidence  on  which  the  order  "  Tnmaies  "— 
could  be  made.     The  objection  could  also  be  raised  that  the  notice  Pt*6W<j  Health 
contained  no  requisitions  as  to  the  work  required  to  be  done.       ig^jl. 
[Lord  Russell,  C.J. — That  is  not  open  to  you.]      It  is  submitted  54  ^  55  Viet. 
that  this  was  not  a  house  within  the  meaning  of  the  Act.     The    ^-  76,  m.  2. 
evidence  showed  that  it  was  not  used  for  dwelling  purposes. 
The  people  who  slept  there  came  after  a  certain  hour  of  the 
evening,  and  were  turned  out  at  seven  in  the  morning.     Some 
of  them  slept  in  hammocks ;  others  sat  by  the  fire  through  the 
night.     Neither  were  the  persons  using  the  shelter  ^'  inmates '' 
of  it.     [Lord  Russell,  C.J. — All  this  is  covered  by  Reg,  v.  Mead.'] 
But  it  was  contended  that  the  evidence  given  before  the  magis- 
trate for  holding  the  overcrowding  a  nuisance  did  not  sustain 
the  charge.     It  went  to  show  that  the  shelter  was  likely  to  lead 
to   the   spread   of  disease   in    the    neighbourhood.      The    Act 
specially  points  out  that  overcrowding  to  be  a  nuisance  must 
be  injurious  to  the  health  not  of  the  neighbourhood,  but  of  the 
inmates   themselves.      This   question    could   be  raised   on  the 
return  to  the  writ. 

H,  Sutton,  for  the  magistrate,  said  that  the  magistrate  was 
willing  to  amend. 

Lord  Russell,  C.J. — I  am  of  opinion  that  the  rule  should  be 
discharged.  The  facts  of  the  case  are  these  :  The  applicant,  the 
keeper  of  a  Salvation  Army  Shelter,  was  in  July  last  served 
with  a  notice  under  the  Public  Health  (London)  Act,  1891. 
requiring  him  to  abate  a  nuisance  on  the  premises  due  to  over- 
crowding. He  failed  to  obey  this  notice,  a  summons  was  issued, 
and  the  magistrate  made  an  order.  A  rule  nisi  for  a  certiorari 
to  quash  this  order  was  then  sought,  and  obtained  on  two 
grounds.  The  first  is,  that  ''  house  ^'  is  not  mentioned  in  the 
notice,  summons,  or  order,  and  that  the  premises  are  not  ^'  a 
house  '^  within  the  meaning  of  the  Act ;  the  second,  that  the 
persons  proved  to  have  been  at  the  premises  in  question  were 
not  "inmates^'  thereof  within  the  meaning  of  the  Act.  The 
rule  was  asked  for  on  a  third  ground,  namely,  that  there  were 
no  proper  requisitions  in  the  notice,  but  the  Court  having  looked 
at  the  Act  came  to  the  conclusion  that  no  such  requisitions  were 
required  by  it,  and  the  rule  was  refused  on  that  ground.     We 
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Rm.        have,  therefore,  to  deal  with  this  case  only  on  the  two  grounds 

g     ^'         first  stated.     Now  the  section  of  the  Public  Health  (London)* 

anothsb;    ^^^>  1891,  on  which  the  case  turns  is  sect.  2,  which  deals  with 

Ex  parity     nuisances  which  maybe  abated  by  summary  proceedings  [reads 

RoNNSOK.     QQQ^^  2] .     The  test  to  be  applied  in  the  case  of  a  house  to  ascer- 

1896.        *^^^  whether  a  nuisance  within  the   Act  is   caused  by  over- 

- —        crowding  is  whether  the  overcrowding  is  such  as  to  be  injurious 

NuUaiM^    to  the  health  of  the  inmates.     In  the  case  of  a  dwelling-house 

l^hotae—^  used  jointly  as  a  factory  or  workshop  a  different  test  is  given — 

Salvation     whether  the  overcrowding  is  such  as  to  be  injurious  or  dangerous 

rk1±^    to  the  health  of  those  employed  therein.     Now  take  the  notice 

'PrewMM"—  ^^  which  these  proceedings  are  based.     That  notice  speaks  not 

"/nmat6«"— of  house  Or  dwelling-house,  but  merely  of  premises.     It  is  not 

PuhUc  Health  disputed  that,  if  in  the  body  of  the  notice  after  the  word  premises 

^^ig^^^' there  had  been  inserted  "being  a  dwelling-house/^  the  notice 

54  4"  56  Vict,  would  be  good.     Is  it  bad  for  want  of  these  words  ?   I  do  not 

c.  76,  s.  2.    think  it  is.     It  is  not  unimportant  to  observe  that  the  premises 

in  question  are  described  in  this  notice  as  a  shelter,  and  the 

notice  is  addressed  to  the  applicant  as  the  person  in  charge  of  a 

shelter.     Shelter  has  received  a  judicial  interpretation  in  Reg,  v. 

Mead,  where  it  was  held  to  be  a  house  within  the  meaning  of 

this  Act.     It  is  also  not  unimportant  to  notice  that  the  language 

used  in  describing  the  persons   using  the   shelter  as   inmates 

is  the  language  used  by  the  Act  as  applying  to  nuisances  caused 

by  overcrowding  in  dwelling-houses.     Therefore,  substantially, 

this  notice  is  in  accordance  with  the  words  of  the  Act,  and 

clearly  conveys    what   is    the    offence    complained    of.       The 

summons   follows  the  words  of  the  notice,  and  the  order  the 

words  of  the  summons.      I  need   not  repeat  as  to  them   the 

remarks  I  have  made  on  the  notice.     I  think,  therefore,  the 

objection  taken  to  all  these  documents  is  bad.     I  will  only  add 

that  it  would  be  exceedingly  unsatisfactory  if  the  proceedings  in 

a  case  like  this  could  be  vitiated  by  a  puerile  technicality  like 

this — by  pointing  out  a  formal  defect  which  misleads  nobody. 

I  may  add  further  that,  though  the  magistrate  has  in  this  case 

thought  it  better  not  to  amend,  he  can  at  any  moment  do  so. 

As  I  have  said,  I  consider  the  documents  good  as  they  stand, 

but  in  a  similar  case  it  might  be  as  well  if  the  magistrate  did* 

amend,  in  order  to  prevent  subsequent  difficulties.     Looking  at 

the  circumstances  that  something  could  be  said  in  support  of  the 

objection,  and  that  the  place  was  overcrowded  from  charitable 

and  not  from  mercenary  motives,  I  think  we  should  discharge 

the  rule  without  costs. 

Wright,  J. — I  concur. 

Solicitors  for  the  applicant.  Ranger,  Burton,  and  Frost, 
Solicitors  for  the  v  estry,  Birt  and  Follett. 
Solicitor  for  the  magistrate.  Solicitor  for  the  Treasury, 
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QdEEN^S  BENCH  DIVISION. 

April  24  and  27,  1896. 

(Before  Lord  Russell,  C.J.  and  Wright,  J.) 

Alty  (app.)  V.  Fabbell  (resp.).  (a) 

Bye-law — Bea^onableneas'^-** Person  appointed  for  the  purpose'* 
-^'^  Any  constable  " — Weights  and  Measures  Act,  1889  (52  ^  5S 
Vict.  c.  21),  ss.  27,  28,  and  29. 

Under  sect,  28  of  the  Weights  and  Measures  Act,  1889  (52  h  53 
Vict,  c.  2\)y  powers  are  given  to  local  authorities  to  maTce  bye- 
laws  regulating  for  the  purposes  of  the  Act  the  sale  of  coal  in 
quantities  not  exceeding  two  hundredweight.  By  sect.  27  am,y 
seller  or  purchaser  of  coal,  person  in  charge  of  a  vehicle  carrying 
coal,  inspector  of  weights  and  measv/res,  or  other  person  appoint^ 
for  the  purpose,  and  by  sect.  29  any  inspector  of  weights  and 
measures,  or  officer  appointed  for  the  purpose  by  the  local 
authority,  may  under  certain  circumstances  require  coal  exposed 
or  intended  for  sale,  to  be  weighed  or  re-weighed. 

By  a  bye-law  purporting  to  be  made  under  sect.  28  any  purchaser 
or  anyone  on  his  behalf,  or  any  inspector  of  weights  and 
measures,  or  any  constable,  was  empowered  to  require  the 
re-weighing  of  coal  when  offered  for  sale  in  quantities  notexceed- 
ing  two  hundredweight  : 

Held,  that  this  bye-law  was  unreasonable  and  bad. 

Per  Wright,  J. :  It  is  doubtful  whether  local  authorities  have  any 
power  to  make  bye-laws  as  to  the  weighing  of  coal  under  sect.  28, 
since  provision  for  this  is  made  in  the  Act  itself  (sects.  27 
and  29.) 

APPEAL  by  special  case  from  a  convictioa  of  the  appellant  by 
the  justices  of  Blackbam  in  petty  sessions. 
The  appellant  was  a  hawker  of  coal.  On  the  16th  day  of 
Angnst,  1895  he  was  in  charge  of  a  lorry  containing  coal  which 
he  was  offering  for  sale  within  the  borough  of  Blackbam.  The 
coal  was  contained  in  sacks,  each  of  which  held  a  quantity  not 
exceeding  2cwt.  An  inspector  of  weights  and  measures  requested 
him  to  weigh  certain  of  these  sacks,  and  he  refused.  The 
inspector  thereupon  filed  an  information  against  him  charging 
him  with  a  breach  of  a  bye-law  made  by  the  corporation  in  pur- 
suance of  powers  conferred  upon  the  corporation  by  sect.  28  of 
the  Weights  and  Measures  Act,  1889  (52  &  53  Vict.  c.  21).     At 

(a)  Reported  by  J.  A.  Strahak,  Esq.,  Barrister-at-Law. 
VOL.   XVIII.  Y 
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the  hearing  of  the  information  the  appellant  contended  that  the 
bye-lavr  in  question  was  invalid  as  being  unreasonable  and  not 
within  the  scope  of  the  powers  given  by  the  Act.  The  magis- 
trates held  that  the  bye-law  was  good^  and  convicted  the 
appellant. 


The  terms  of  the  bye-law  were  as  follows  : 

Every  person  in  charge  of  any  Tehicle  carrying  coal  for  sale  within  the  borough,  in 
quantities  not  exceeding  2cwt.,  shall  carry  with  each  vehicle  a  perfect  weighing 
instrument  of  a  form  approyed  of  by  the  corporation,  together  with  correct  weights, 
and  such  person  shall  re-weigh  the  coal  upon  being  requested  to  do  so  by  any 
purchaser,  or  by  anyone  on  behalf  of  the  purchaser,  or  by  any  inspector  of  weights 
and  measures,  or  by  any  constable. 

The  provisions  of  the  Weights  and  Measures  Act^  1889^  on 
which  the  validity  of  this  bye-law  depended,  are  as  follows : 

Sect.  27.— (1.;  Any  seller  or  purchaser  of  coal,  person  in  charge  of  a  Yehiele  in 
which  coal  is  carried,  inspector  of  weights  and  measures,  or  other  officer  appointed 
for  the  purpose  by  the  local  authority,  may  require  that  any  coal  or  any  Tehicle  used 
for  the  carriage  of  coal  in  bulk,  be  weighed  or  re-weighed  by  any  weighing  instru- 
ment stamps  by  an  inspector  of  weights  and  measures.  Provided  as  follows: 
(6)  Where  any  such  coal  or  vehicle  has  at  the  instance  of  the  purchaser  been  weighed 
or  re-weighed  in  pursuance  of  this  section,  and  found  to  be  of  the  weight  stated  in 
that  behalf  by  the  seller  of  the  coal,  or  the  person  in  charge  of  the  Tehicle,  the 
purchaser  shsll  be  liable  to  the  payment  of  all  reasonable  costs  actually  inounred  of 
and  incidental  to  the  weighing  and  re-weighing. 

Sect.  28. — (1.)  Any  local  authority  may  from  time  to  time  make,  roToke,  and  alter 
by«.laws  (a)  regfnlating  for  the  purposes  of  this  Act  the  sale  of  coals  in  quantities  not 
exceeding  two  hundredweight;  and  (h)  requiring,  either  generally  or  in  speolfied 
classes  of  cases,  a  weighing  instrument,  of  a  form  approTed  by  the  local  authority  to 
be  carried  with  any  Tehicle  in  which  coal  is  carried  for  sale  or  deliTcry  to  a  purchaser ; 
.  .  .  and  may  by  such  bye-laws  impose  fines  recoTerable  summarily,  and  not 
exceeding  in  each  case  fiTO  pounds,  for  the  breach  of  any  such  bye-laws. 

Sect.  j^.-*(l.)  Any  inspector  of  weights  and  measures  or  officer  appointed  for  the 
purpose  by  the  local  authority  may,  at  all  reasonable  times,  enter  any  building  or  part 
of  a  building  or  other  place  in  which  coal  is  sold  or  kept  or  exposed  for  sale,  and  may 
stop  any  Tehicle  carrying  coal  for  sale  or  for  deliTory  to  a  purchaser,  and  .  .  . 
may  weigh  any  load,  sack,  or  other  less  quantity  of  coal,  found  in  any  such  place  or 
Tehicle  or  which  is  in  course  of  deliTcry  to  any  purchaser. 

r.  W.  Ohitty  for  the  appellant. — ^We  admit  the  first  part  of 
the  bye-law — ^that  referring  to  the  weighing  instrument— is  good 
but  we  contend  that  the  second  part — that  dealing  with 
re-weiffhing — ^is  bad  as  being  nnreasonable^  and  also  as  being 
beyond  the  authority  to  make  bye-laws  given  by  sect.  28  of  the 
Act.  [Wbioht,  J.— Why  should  there  be  any  need  of  a  bye-law 
at  all  as  to  weighing  ooel  ?  Sect.  27  of  the  Act  itself  provides 
for  that.]  It  is  contended  by  the  other  side  that  that  section 
applies  only  to  weighing  of  coal  in  bnlk.  I  contend^  however, 
that  sect.  29  covers  the  matter  dealt  with  in  the  bye-law^  and 
that  therefore  there  is  no  need  for  it.  I  contend^  too^  that  it  is 
unreasonable  since  no  limit  is  placed  on  the  number  of  times  a 
hawker  may  be  compelled  to  weigh  his  sacks  of  coal.  Any  pur- 
chaser^ or  anyone  on  behalf  of  the  purchaser^  or  any  inspector,  or 
any  policeman  can  order  him  to  weigh  and  re- weigh  all  the  coal 
in  his  lorry.  {^Mattinson,  Q.C.— -No;  the  purchaser  or  anyone 
on  his  behalf  can  demand  weighing  only  in  so  far  as  he  or  his 
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principal  is  a  purchaser  of  the  coal.]       Granting  tbat^  there  is 
no  limitation  as  to  an  inspector  or  any  policeman  in  the  borough. 
'The  Act  only  gives  the  power  to  order  weighing  to  "  persons 
appointed  for  the  parpose  '^ ;    (see  sects.  27  and  29.)      The  bye-        1896. 
daw  goes   beyond  that,  and   gives  every  policeman  the  right  to   -^  777     , 
demand  it.       It  is  plain  this  is  a  power  which  may  wilfully  or  by  MJamres  \et, 
accident  lead  to  great  hardship  towards  the  coal  hawker :  {Kent   1889— Bv«- 
Caunty  Council  v.  Humphrey,  72  L.  T.  Rep.  563;  (1895)  1  Q.  B.  Iau>--Rea8a7v- 

^^^')  ^  ^  Prosecutor^ 

Mattinson,  Q.O.  (with  him  A.  T.  Lawrence)  for  the  respondent.  "  Any  con- 
— This  bye-law  is  good  if  it  is  not  unreasonable.  [Lord  Russell,  /**^^' JT 
C.J. — ^No;  you  must  first  show  it  is  within  the  powers  given  by  ^  |i  s«.27' 
the  Act,  and  then  you  must  show  that  it  is  reasonable.]  My  con-  28,  29. 
tention  is,  that  the  bye-law  in  substance  goes  no  further  than  the 
statute.  [Wbioht,  J. — The  statute  says  a  re-weighing  may  be 
ordered  by  a  person  appointed  for  the  purpose.  Your  bye-law 
says  it  may  be  ordered  by  any  policeman.]  Surely  a  policeman 
may  be  considered  a  person  appointed  for  the  purpose,  and  this 
bye-law  may  be  considered  a  sufiicient  appointment  of  him. 
[Lord  RussBLL,  C.J. — I  doubt  it.  The  Act  seems  to  me  to 
•contemplate  a  person  specially  appointed  for  the  purpose.]  The 
policemen  are  a  disciplined  body  of  men  under  the  control  of 
and  appointed  by  the  corporation.  There  is  little  likelihood  they 
-would  abuse  the  power,  and  giving  it  to  them  will  lead  to  the 
more  efficient  enforcement  of  the  Act.  A  bye-law  giving  power 
to  every  conductor  and  every  authorised  servant  of  a  tramway 
company  to  demand  a  passenger's  ticket  for  the  purpose  of 
preventing  frauds  on  the  company  by  its  own  servants  has  been 
held  reasonable :  {Lowe  v.  Volpy  74  L.  T.  Rep.  143 ;  (1896)  1 
'Q.  B.  257.)  Sect.  26  (2)  of  the  Act  gives  greater  powers  than 
are  conferred  by  this  bye-law. 

Lord  RussBLL,  C.J. — ^I  am  most  unwilling  to  do  or  say 
anything  which  would  seem  to  interfere  with  local  authorities  in 
their  efforts  to  give  effect  to  an  Act  of  this  kind.  This  Act  was 
passed  with  the  object  of  protecting  buyers  of  coal  of  the  humbler 
fdad,  and  of  ensuring  that  such  persons  got  the  quantity  of  coal 
-for  which  they  paid.  But,  in  considering  whether  or  not  we  can 
sustain  a  bye-law  made  to  assist  the  en£)rcement  of  this  object, 
we  must  look  to  two  things.  In  the  first  place,  we  must  see 
whether  the  Legislature  have  given  authority  to  make  bye-laws 
on  the  particular  subject ;  and  in  the  second  place,  if  they  have 
;given  authority,  then  we  must  consider  whether  that  authority 
lias  been  reasonably  exercised  in  the  case  of  the  particular  bye- 
law  in  question.  Here  the  bye-law  in  question  purports  to  be 
made  under  sect.  28  of  thejWeights  and  Measures  Act,  1889.  As 
to  the  first  point,  then,  I  think  that  on  the  whole  there  was 
authority  to  make  bye-laws  on  this  matter.  The  sole  question 
-then  is,  has  that  authority  been  reasonably  exercised  ?  It  is  not 
without  doubt  that  I  have  come  to  the  conclusion  that  the  exercise 
of  the  authority  as  shown  in  this  bye-law  is  not  reasonable.     I 

T  2 
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Altt        reeret  this ;  but  I  have  this  ooosolation  that^  independently  of 

^'         this  bye-law^  the  statate  itself  gives  sufficient  powers  to  eflfect  its- 

^""'^'     object.     The  regulation  of  the  sale  of  coal  depends  on  sects.  2& 

1896.        to  29  inclusive.      [Beads  these  sections.]      Now  the  bye-law 

. here  in  question  may^  I  think^  be  properly  said  to  come  within 

lUMwrw^t  the  scope  of  this  statute  as  shown  in  these  provisions.     Let  as 
1889— Bye- '  now  consider  it  more  in  detail.    It  consists  of  two  parts.    [Beads 
law —Reason-  bye-lsw.]     The  first  part  is  admittedly  within  the  Act.     It  is 
Pwsemtar^  different  with  the  second  part.     On  a  literal  and  accurate  con- 
"*  Any  eon-    struction  of  it^  it  would  be  possible  that  the  same  sack  of  coals 
9tdbU"—-     might  be  required  to  be  weighed  and  re- weighed— by  the  pur- 
^^  i\^^  ^*'  chaser,  by  some  one  on  behalf  of  the  purchaser,  by  any  inspector 
^  28*  29.   '  ^^^  ^7  every  policeman  in  the  borough.      There  is  no  limit  to 
the  number  of  times  the  hawker  may  have  to  re-weigh  them,  and 
without  any  improper  intent  on  the  part  of  the  constables,  where 
every  constable  may  at  his  own  discretion  order  a  re- weighing, 
much  hardship  may  result  to  the  hawker.    I  have  grave  doubts 
whether,   when  the    Legislature    said  that  persons    appointed 
for  the  purpose  might  require  the  coals  to  be  weighed,  they  con- 
templated that  that  power  should  be  put  into  the  hands  of  every 
policeman  in  a  large  borough  like  Blackburn.      For  this  reason 
but  not  without  hesitation,  I  think  that  the  bye-law  is  invalid, 
and  that  the  conviction  must  be  quashed. 

Wright,  J. — ^I  agree.  I  merely  wish  to  add  to  what  my  Lord 
has  said,  that  I  doubt  whether  the  local  authorities  have  power  to 
make  bye-laws  on  this  particular  matter  of  re-weighine  coals, 
since  there  are  special  provisions  in  the  statute  itself  appfying  t<> 
the  point. 

Conviction  quashed. 
Solicitors  for  the  appellant,  F.  J.  Thirlwall,   for  A.  Bead, 
Blackburn. 

Solicitors  for  the  respondent.  Bobbins,  Billingy  and  Co.,  for 
Fox,  Blackburn. 
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QUEEN'S  BENCH  DIVISION. 

Tuesday,  April  28,  1896. 

__  • 

(Before  Lord  Russell,  C.J.  and  Weight,  J. 

Bqbnbtt  (app.)  V.  Berbt  (resp.).  (a) 

-jBye-Zat(j«— '*  Using  and  frequenting  the  street  for  the  purpose  of 
betting  " — New  criminal  ofence — Municipal  Corporations  Act, 
1882  (45  ^46  Vict.  c.  50),'*.  28. 

JL  hyS'law  made  by  a  municipal  corporation  inflicting  a  penalty 
of  not  more  than  51.  upon  any  person  using  and  frequenting 
the  streets  of  the  borough  for  the  purpose  of  book-making  or 
betting  either  on  behalf  of  himself  or  of  any  other  person,  is 
for  the  good  rule  and  government  of  the  borough,  and  therefore 
a  valid  bye-law  within  sect.  23  of  the  Municipal  Corporations 
Act,  1882  (45  8c  46  Vict.  c.  50).  The  fact  thai  it  creates  a  new 
criminal  offence  is  not  sufficient  in  itself  to  make  it  unreasonable 
or  ultra  vires. 

;Strickland  v.  Hayes  (74  L.  T.  Bep.  137;  (1896)  1  Q.B.  290) 
commented  upon. 

APPEAL  by  special  case  from  the  decision  of  the  stipendiary, 
magistrate  of  Wolverhampton,  dismissing  a  summons 
against  the  respondent. 

The  respondent  was  on  the  20th  day  of  November,  1895, 
rsummoned  before  the  stipendiary  magistrate  on  two  informa- 
tions. The  first  of  these  was  that  he  on  the  30th  day  of  October, 
1895,  and  on  divers  other  days,  did  unlawfully  frequent  and  use 
a  certain  street  within  the  borough  for  the  purpose  of  book- 
making  and  betting,  contrary  to  a  bye-law  of  the  said  borough, 
^which  at  the  time  of  the  offence  and  still  was  in  force  in  the 
iborough.  The  second  information  was  for  an  offence  of  a  similar 
character. 

The  two  informations  were  heard  together,  and  it  was  proved 

•or  admitted  that  the  respondent  did  on  the  days  mentioned  in 

the  informations  frequent  and  use  the  places  mentioned  therein 

for  the  purpose  of  book-making  and  betting,  but  he  did  not 

•cause  any  obstruction  or  nuisance  by  so  doing.     It  was  held, 

however,  by  the  magistrate,  that  the  bye-law  in  question  imposed 

a  restriction   which   was    not    consistent  with   the   statute  or 

•common  law  of  the  realm  upon  a  legal  calling,  and  that  the 

(a)  Reported  by  J.  A.  Sibahan,  Esq.,  BarriBter-at-Law. 
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BuBNETT     corporation  of  Wolvephampton  had  no  power  to  impose  such 
itriction ;  and  he  dismissed  thi 
The  prosecutor  then  appealed. 

The  bye-law  in  question  was  as  follows  : 


Bebbt       lestriction ;  and  he  dismissed  the  summonses. 

1896. 


Mwnwi^al  Any  person  who  shall  frequent  and  use  any  street  or  other  public  place  within  the 

eorporattona  borough  of  Wolverhampton,  either  on  behalf  of  himself  or  of  any  other  person  for 

Bye-lawe  the  purpose  of  book-making  or  betting,  or  wagering  or  agreeing  to  bet  or  wager  with 

Using  streets  any  person,  shall  be  liable  to  a  penalty  not  exceeding  6^. 
for  betting — 

offence—         Bosanquet,  Q.C.  and  C.  W.  Mathews,  for  the  appellant^  after 
45  <J-  46  Vi£t.  the  special  case  had  been  read^  were  not  called  on  by  the  Court 
c.  50,  s.  23.   ^Q  argue  in  support  of  the  bye-law. 

H,  E,  Richards  (with  him  Jelf,  Q.C.)  stated  that  he  was  not 
aware  the  Court  had  already  decided  that  such  a  bye-law  as  this  is 
valid  under  sect.  23  of  the  Municipal  Corporations  Act,  1882.  He- 
contended,  however,  that  every  bye-law  mnst  be  tested  as  regards 
its  validity  by  its  wording,  and  that  whatever  might  have  been 
the  terms  of  the  previous  bye-law,  this  one  was  too  general.  Its 
object  was  to  prevent  the  trade  of  book-making  being  carried  on 
in  the  street.  Book-making  was  not  in  itself  an  illegal  trade,  and 
might  be  carried  on  in  a  lawful  way :  {Thioaites  v.  Ooulthwaite,. 
74  L.  T.  Rep.  164 ;  (1896)  1  Ch,  496).  Income  made  from  carry- 
ing it  on  was  liable  to  income  tax  :  {Partridge  v.  Mallandine,  56 
L.  T.  Rep.  203  ;  18  Q.  B.  Div.  276).  The  bye-law  then  prohibited 
what  the  Legislature  had  not  prohibited.  In  other  words,  it 
created  a  new  offence.  But  it  had  recently  been  held  that  under 
sect.  23  of  the  Municipal  Corporations  Act  municipal  authorities 
have  no  power  to  make  a  bye-law  which  creates  a  new  offence : 
{Strickland  v.  Hayes,  74  L.  T.  Rep.  137 ;  (1896)  1  Q.  B.  290). 
As  it  stood,  the  bye-law  would  make  it  an  offence  for  two  work- 
men on  their  way  home  from  work  to  make  a  bet.  He  also 
referred  to  MacDonald  v.  Lochravs  (51  J.  P.  629), 

Lord  Russell,  C.J. — In  my  opinion  the  magistrates  were 
wrong  in  this  case.  I  have  already  had  occasion  to  make  this 
observation  which  I  now  repeat,  that  authorities,  that  is  to  say,, 
decisions  of  judges  upon  other  bye-laws  have  very  little  weight, 
or  are  of  very  little  use,  in  assisting  the  Court  to  det^mine 
whether  a  particular  bye-law  is  or  is  not  good.  Each  bye-law 
must  be  judged  by  its  own  language,  and  by  the  circumstances 
to  which  it  is  addressed ;  but  I  would  make  this  observation  in 
reference  to  the  case  which  has  been  cited  of  Strickland  y.  Hayes,. 
that  when  Lindley,  L.J.  is  reported  as  having  said  that  he  cannot 
find  it  was  intended  to  give  power  to  make  bye-laws  creating 
any  new  criminal  offence,  he  cannot  have  meant  to  convey  that  a 
bye-law  under  the  Municipal  Corporations  Act  can  only  prohibit 
matters  or  practices  so  far  as  they  are  already  criminal  by  the 
existing  law,  because  so  to  hold  would  be  simply  to  reduce  the 
functions  of  the  bye-laws  which  are  to  be  made  under  the  Act 
of  1882,  to  some  kind  of  machinery  dealing  with  already  existing- 
criminal  practices  or  criminal  acts.    I  cannot  think,  if  the  learned. 
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Lord  Justice  said  and  meant  so^  thai  it  is  rights  and  I  gravely      Burnett 
donbt  whether  he  said  so.     Now  to  address  myself  to  the  par-  *^' 

licnlar  bye-law.     It  purports  to  be  made  under  the  authority  of       ^.. ' 
I  he  Municipal  Corporations  Act,  1882,  which  provides,  by  sect.  23,        1896. 
•^  That  the  council  may  from  time  to  time  mske  such  bye-laws  as        — 7~. 
to  them  seem  meet  for  the  good  rule  and  government  of  the  coryomti^ns 
borough,  and  for  the  prevention  and  suppression  of  nuisances  not  —Bye-laws— 
already  punishable  in  a  summary  manner  by  virtue  of  any  Act  in  ^'*^9  streets 
force  throughout  the  borough/'     That  is  their  authority.     They  ^Zv  cHmi^ 
make  the  bye-law  in  question,  and,  as  the  learned  counsel  who     ojfence— 
has  put  his  contention  very  clearly  before  us  says,  there  must  be  ^  #  ^^  ^*«*- 
some  limitation  on  the  power  given  by  this  section.     They  cannot    ^'  ^^'  *'  ^^' 
invent  a  new  code  of  crime.     They  cannot  turn  that  which  is 
entirely  innocent,  and  is  not  likely  to  interfere  with  good  order 
and   government,  into  a  penal  matter.     There   must   be  some 
limitation  I  quite  agree.     Therefore,  one  must  ask  oneself  the 
question  what  was  the  object  with  which  this  particular  bye-law 
was  made,  and  is  that  bye-law  justified  with  a  view  to  the  par- 
ticular matter  to  which  it  is  addressed  as  one  necessary  or  useful 
for  the  purpose  of  good  rule  and  government  ?    Now,  one  cannot 
for  a  moment  doubt  to  what  it  was  meant  to  apply.     It  was  not 
meant  to  apply  to  men  accidentally  meeting  in  the  streets  and 
making   bets;    but  it  was  meant  to  apply  to  any  men  whose 
business  was  the  business  of  betting,  using  the  streets  for  the 
purpose  of  betting,  lying  in  wait  in  the  neighbourhood,  it  may 
be,  of  places  of  employment  where  a  number  of  working  men  are 
engaged,  or  in  the  neighbourhood  of  public-houses,  or  in  some 
other  particular  places  where  temptation  may  best  be  put  in  the 
way  of  passers  by,  and  under  circumstances  in  which  it  may  be 
exceedingly  likely  that  the  congregation  of  these  parties  would 
be  a  source  of  annoyance  to  the  passer-by,  and  would  probably 
produce  a  state  of  things  inconsistent  with  good  rule  and  govern- 
ment.    Accordingly  the  bye-law  runs  in  these   terms:    ^'Any 
person  who  shall  frequent  and  use  any  street  or  other  public 
place  within  the  borough  of  Wolverhampton,  either  on  behalf  of 
himself  or  of  any  other  person,  for  the  purpose  of  book-making, 
or  betting,  or  wagering,  or  agreeing  to  bet  or  wager  with  any 
person,  shall  be  liable  to  a  penalty  not  exceeding  bV     I  think  it 
would  be  impossible  for  the  magistrates  to  convict  under  that 
bye-law,  in  such  cases  as  have  been  put  by  the  learned  counsel 
of  persons  not  resorting  to  the  streets  for  the  purpose  of  betting, 
but  casually  making  a  bet.     That  would  not  be  against  the  bye- 
law  at  all.     What  is  aimed  at  is :  the  use  of  a  house  or  place  for 
the  purpose  of  betting  with  persons  resorting  thereto  being  for- 
bidden by  the  law,  these  persons  shall  not  be  allowed  to  use 
public  thoroughfares,  public  streets,  and  public  places  for  the 
purpose  of  carrying  on  their  business.     I  tlunk  one  cannot  doubt 
that,  if  so  permitted  to  one,  it  must  be  permitted  to  a  hundred, 
and  is  likely  to  lead  to  great  inconvenience  and  great  public 
annoyance.     I  think  the  bye-law  is  perfectly  good,  and  I  think 
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BuBNBTT     the  magistrates  in  this  case  ought  properly  to  have  oonyioted. 
^  r.  ^       The  case^  therefore^  mast  be  remitted  to  them. 

'  Wbiqht^  J. — I  am  of  the  same  opinion^  and  I  only  wish  to 

1896.       add^  with  respect  to  such  observations  as  are  reported  to  have 

"T:    ,    been  made  in  Strickland  v.  Hayes,  tending  in  the  direction  that 

cor^ortiUoM  bye-laws  can  only  deal  with  what  is  either  prohibited  by  law  or  is 

—Bye-iaw8^  a  noisance^  that  I  think  it  wonld  be  desirable  to  consider  that 

7**feftt^'^  —  question  npon  some  other  occasion. 

nJw  cHminai     Bosanquet. — The  appeal  will  be  allowed  with  costs^  and  the 

ofenee—-     Case  remitted  to  the  justices. 
45  #  46  Vict.      Lord  EussBLL,  C.J.— Tes. 
^'     '  '*  Appeal  allowed  and  case  remitted 

Solicitors  for  the  appellant,  Parker,   Sharpe,   and  Co.,   for 
77.  Breveti,  Town  Clerk,  Wolverhampton. 

Solicitors  for  the    respondent^  R.  D.   Wilcock  and  Taylor^ 
Wolverhampton. 


QUEEN'S  BENCH  DIVISION. 

Friday,  May  1,  1896. 

(Before  Lord  Russell^  C.J.  and  Weight,  J.) 

Beg.  v.  Lswis  (Stipendiary  Magistrate)  and  Moss,  (a) 


Volunteer  Corps — Power  to  make  rules — Loss  of  capitation  grant 
through  inefficiency  of  member  of  corps — Rule  making  member 
liable  for  loss — Ultra  vires — Volunteer  Act,  1883  (26  ^  27 
Vict.  c.  65),  s,  24. 

The  power  given  by  sect.  24  of  the  Volunteer-  Act,  1863  (26  <$•  27 
Vict.  c.  65)  to  officers  and  members  of  a  volunteer  corps  to  make 
rules  for  the  mana-gement  of  the  property,  finances,  and  civil 
affairs  of  the  corps,  does  not  authorise  them  to  make  a  rule 
rendering  any  member  of  the  corps  who  shall  fail  to  make  him- 
self efficient,  and  to  earn  the  Government  capitation  grant,  liable 
to  pay  to  the  funds  of  the  corps  a  sum  equal  to  the  amount  of 
Govf^rnment  capitation  grant  which  he  has  in  consequence  failed 
to  earn. 

(a)  Reported  by  J.  A.  Straham,  Esq.,  Barrister-at-Law. 
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Per  Wright,  J. :  The  term  penalty  is  ambiguous^  and  the  fact  thai       Rm. 
a  sum  ie  declared  to  be  recoverable  as  a  penalty  is  not  in  itself      i^^ 
enough  to  show  that  the  failure  to  pay  it  is  an  offence  on  which  (Shpsmdiart 
an  inforffiation  lies,  and  a  conviction  can  be  obtained,  MAoiwiATit) 

AND  MOflB. 

EULE  nisi  for  a  mandamus  directing  tlie  stipendiary  magis-        {^ 
trate  of  Cardiff  to  hear  and  determine  an  application  for  a        — 
snmmons  aeainst  Moss  made  by  one  Alfred  Thornley.  ^^^r!^ 

Alfred  Thornley  was  the  commanding  officer  of  the  Severn  ^]^^i4y  /^ 
Volonteer  Division  Royal   Engineers^  and  Moss  had  been   a   wmefficieftey 
member  of  the  corps.    The  latter  had  failed  to  make  himself  —Procedure 
efficient,  and  the  corps  had  owing  to  this  lost  the  Grovernment  i^*^J*^J^ 
•capitation  grant,  which  would  have  amounted  to  5L  plaints 

oj  rule  2,  part  1,  of  the  rules  of  the  corps,  which  purported  26  ^  27  vut 
to  be  made  under  the  authority  given  by  sect.  24  of  the  Volunteer    *■  ^*»  *•  ^^* 
Act,  1863  (26  &  27  Vict.  c.  65),  and  which  had  been  approved 
by  the  War  Office,  it  was  provided  that. 

Any  olBoer  or  other  member  of  the  coipe  who  shall  fail  to  make  himself  efficient 
•and  to  earn  the  Gk>Teniment  capitation  grant,  either  by  reason  of  his  resigning  or  having 
•been  dismisBed  for  miscondoot,  neglect  of  duty,  or  other  sufficient  cause,  or  by  failing 
sto  fulfil  the  requirements  laid  down  by  the  regulations  in  force  at  the  time,  iktll  pay 
to  the  funds  of  the  corps  a  sum  equal  to  the  amount  of  Government  capitation  grant 
«which  he  has  in  consequence  failed  to  earn. 

Moss  not  having  complied  with  this  rule,  the  commanding 
-officer  laid  an  information  against  him,  for  that  he,  being  a 
person  belonging  to  a  volunteer  corps,  did  unlawfully  neglect  to 
(>ay  the  sum  of  52.  undertaken  to  be  paid  by  him  to  the  funds  of 
the  corps,  and  due  under  the  rules  of  the  corps  and  actually  pay- 
able by  him,  and  applied  for  a  summons  on  this  information. 
The  stipendiary  magistrate  refused  to  issue  a  summons  on  the 
ground  that  the  summons  could  only  be  issued  on  complaint, 
■and  not  on  information.  The  commanding  officer  then  obtained 
•the  rule  nisi  for  a  mandamus. 

On  the  rule  nisi  coming  on  for  argument  no  counsel  appeared 
*to  show  cause.  The  stipendiary  magistrate,  however,  filed  an 
■affidavit  to  the  effect  that  the  ground  upon  which  he  had  refused 
ithe  summons  was  that  the  sum  alleged  to  be  owing  from  Moss 
was  a  civil  debt,  and  as  such  recoverable  on  complaint,  and  not 
a  penalty  recoverable  on  information. 

Bailhache  in  support  of  the  rule. — The  question  was  whether 
Mosses  liability  was  civil  or  criminal.  That  depended  on  the  pro- 
visions of  the  Volunteer  Act,  1863.  Sect.  11  of  that  Act  related 
to  efficiency,  the  requisites  for  which  are  to  be  from  time  to 
time  declared  by  an  Order  in  Council.  Sect.  21  dealt  with  the 
discipline  of  the  officers  and  volunteers,  and  enacted  that  a  volun- 
teer discharged  for  misconduct  shall  remain  liable  nevertheless 
^'  to  pay  all  money  due  or  becoming  due  by  him,  under  the  rules 
of  his  corps,  either  before  or  at  the  time,  or  by  reason  of  his  dis- 
•charge.'^  Sect.  24  gives  to  the  officers  and  volunteers  belonging 
to  a  volunteer  corps  power  to  make  rules  "  for  the  management 
of  the  property,  nnances,  and  civil  a&irs  of  the  corps,^'  subject 
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R»o.        to  such  rules  receiving  Her  Majesty's  approval.     Sect.  27  makes^ 

l^^       any  money  due  under  the  rules  of  the  corps  by   any   person 

(SriPBNDURY  belonging  or  having  belonged  to  the  corps,   recoverable  as  h 

Maoibtratb)  penalty .''     Sect.  48  enacts  that  "  Any     .     .     .     money  or  fine 

andMobb.     ^y  ^jj^g  ^^j.  qj^Jq  recoverable  as  a  penalty  under  this  Act  is 

1896.        recoverable — may  be  recovered  as  follows :    In  England,  in  a. 

summary  way  before  two  or  more  justices  of  the  peace  having 

.^!^"p,!Lo  jurisdiction  where  the  offence  is  committed  or  where  the  offender 

corps — KuLes  *l  .i*  -i.  iiia  t»    i  •/• 

—Penalty  for  happens  to  DC,  in  manner  directed  by  the  Act  of  the  session  of 
nonefficieney   the  eleventh  and  twelfth  years  of  Her  Majesty,  c.  43.'*     Sect.  1 

-Ko^'-'  ^^  ^^  *  ^^  ^^^*-  ^-  ^^  (J®^s's  Act)  lays  down  two  modes  for 
tion  on  com-  ^^^®  Summary  recovery  of  money :  one  (for  a  penalty)  by  sum- 
piavnt—  mons  on  information ;  the  other  (for  a  civil  debt)  by  summons 
^e  65^  ^4*  ^°  complaint.  Up  till  1879  it  was  a  matter  of  little  importance 
'  '  *  under  which  of  these  classes  the  recovery  of  money  due  under 
the  rules  of  a  volunteer  corps  came,  since  under  either  the 
failure  to  pay  might  be  punished  by  imprisonment,  but  the 
Summary  Jurisdiction  Act,  1879  (42  4  43  Vict.  c.  49)  abolished 
imprisonment  in  the  case  of  money  recoverable  by  summons  on 
complaint — i.e.,  for  failure  to  pay  civil  debts.  It  was  now  con- 
tended that  debts  due  under  such  rules  are  recoverable  by  infor- 
mation, since  the  Volunteer  Act,  1863,  declares  that  such  debts, 
are  to  be  recovered  "  as  penalties,"  and  the  failure  to  pay  is 
described  as  '*an  offence."  [Lord  Kussell,  C.J. — Is  not  a 
penalty  always  alterable  as  to  amount  at  the  discretion  of  the 
magistrate  P]  It  was  not  said  that  this  was  a  penalty,  but  that  it 
was  recoverable  ^'  as  a  penalty."  Putting  the  case  in  another 
^^7^  ^  joining  a  volunteer  corps  a  man  rendered  himself  liable 
to  the  V  olunteer  Act.  One  of  his  statutory  duties  was  to  make 
himself  efficient,  and  in  failing  to  do  that  he  commited  an  offence,, 
and  rendered  himself  liable  to  a  penalty  :  {Reg,  v.  Paget,  45  L.  T. 
Rep.  794;  8  Q.  B.  Div.  151.)  [Weight,  J. — In  that  case  no 
definite  sum  was  owing.  The  amount  the  defendant  was  to  pay 
was  within  the  discretion  of  the  magistrate,  and  on  that  ground 
the  Court  held  it  to  be  not  a  civil  debt,  but  a  penalty  for  which 
there  might  be  a  conviction.]  It  was  contended  that  here  the 
rules  did  not  establish  a  relation  of  contract,  but  a  statutory 
status.  This  distinguished  the  case  from  Reg.  v.  Kerswell  and 
others  (71  L.  T.  Rep.  574;  (1895)  1  Q.B.  1).  [Lord  Russkll,. 
C.J.  —  That  case  shows  that  the  fact  that  the  sum  recoverable 
is  caUed  a  penalty  does  not  make  it  a  criminal  liability.  Assum- 
ing,  however,  that  the  rules  would  create  a  criminal  liability,, 
are  they  within  the  authority  given  by  the  Act?  The  Act 
refers  merely  to  the  management  of  the  finances  of  the  corps.} 
The  rule  here  in  question  came  within  the  words  *'  management 
of  the  finances,"  or  if  not,  then  '^  of  the  civil  affairs  of  the  corps." 
He  also  referred  to  Mellor  v.  Denham  (42  L.  T.  Rep.  493; 
5Q.  B.  Div.  467). 

Lord   Russell,   C.J. — This  case  seems  to  me   one   of  some 
importance,  and  I  could  have  wished  that  we  had  had  the  advan- 


jCbiminal  law  cases.  331 

tage  of  hearing  counsel  against  the  role.     As  it  is^  I  am  not  at        Rk. 
all  confident  as  to  the  judgment  I  am  about  to  pronounce — 1  am       ^' 
not  sure  I  have  quite  grasped  the  point  of  the  case — but  the  view  (Stipendiary 
I  take  is  this :  To  giye  effect  to  these  rules  it  is  necessary  to  Magxstratk) 
show  that  they  are  conformable  to  and  within  the  scope  of  the    ^wp  Mobs. 
statutory  authority  to  make  rules.      Now  rule  2  says :  ''  Any        X896. 

.     .     .     member  of  the  corps  who  shall  &il  to  make   himself        

efficient  and  to  earn  the  Government  capitation  grant     .     .     .     ^^^^^^^ 
shall  pay  to  the  funds  of  the  corps  a  sum  equal  to  the  amount  of  the  ^p^enaityfor 
Government  capitation  grant  which  he  has  in  consequence  failed  non^icicncy 
to  earn/'      Then  it  is  said  that,  this  rule  being  read  into  the  —Procedure 
statute,  under  sects,  27  and  48,  the  sums  due  under  it,  though  tionwicom' 
not  penalties,  may  be  recovered  as  penalties,  and  that  under     plains- 
sect.    1  of  Jervis's  Act    their    non-payment  is  an  ofience    for  26  ^  27  VicL 
which  an  information  will  lie,  and  for  which  the  volunteer  can    ^*     '  *' 
be  convicted  and  imprisoned.      But,  in  my  opinion,  sect.  24  of 
the  Act  under  which  this  rule  purports  to  be  made  gives  no 
authority  to  make  sucb  a  rule.      That  section  enacts  that  the 
officers  and  volunteers  belonging  to  a  volunteer  corps  may  from 
time  to  time  make  rules  for  the  management  of  the  property, 
finances,  and  civil  afiairs  of  the  corps.     The  rule  here  in  question 
does  not,  in  my  opinion,  refer  to  any  of  these  things.      More 
properly  it   creates  an  offence,   and   provides  for  the  payment 
of  a  sum  which  will  go  to  swell  the  finances  of  the  corps.     But 
I  cannot  see  how  it  can  be  considered  to  be  a  rule  relating  to  the 
management  of  the  fiuances  or  civil  affairs  of  the  corps.  Although, 
however,    the    rules   may    not  have   statutory    authority,  they 
may  perhaps  be  regarded  as  rules  under  which  he  agrees  to  come 
when  he  joins  the  corps.      In  that  case  it  is  clear  the  matter 
would  not  be  within  the  first  part  of  sect.  1  of  Jervis's  Act,  but 
would  be  a  mere  money  obligation  within  the  second  part.      As 
I  said,  however,  I  feel  considerable  hesitation  as  to  the  point 
raised  in  this  case. 

Weight,  J. — I  am  of  the  same  opinion.  For  myself  I  will 
merely  say  that  I  do  not  agree  that  because  a  sum  is  declared  to 
be  recoverable  as  a  penalty  it  is  therefore  recoverable  by  infor- 
mation. Penalty  is  an  ambiguous  term,  and  it  is  plain  that 
penalties  may  be  recovered  not  only  on  information  but  also  on. 
complaint. 

Rule  discharged^ 

Solicitors  :  Ince,  Colt,  and  Ince,  for  Arthur  Bees,  Cardiff. 
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QUEEN'S  BENCH  DIVISION. 

Tuesday,  May  5,  1896. 

(Before  Lord  Russell^  C.J.  and  Wills^  J.) 

Spiers  and  Pond  v.  Bennett,  (a) 

Adulteration  of  food — Milh — Abstraction  of  cream — Alteration — 
Altered  article  sold  without  disclosure — "  Disclosure^'  how 
made— Sale  of  Food  and  Drugs  Act,  1875  (38  ^  39  Vict.  c.  68) 
s.  9. 

The  appellants,  proprietors  of  a  refreshment  room,  served  a 
customer  with  a  glass  of  milk.  On  the  glass  was  engraved  "  Not 
guaranteed  new  or  pure  milk,  or  with  all  its  cream.  See 
notices.''  The  last  words  referred  to  a  printed  notice  framed 
and  phiced  on  the  counter,  as  follows :— ^'  Milk  Notice.  Spiers 
and  Pond  Limited  purchase  all  milk  sold  by  them  under  a 
warranty  of  its  purity  and  genuine  quality,  and  take  all 
possible  precautions  to  ensure  its  supply  to  their  customers  in 
proper  condition,  but  they  are  unable  to  guarantee  it  as  either 
new,  pure,  or  with  all  its  cream,  and  (to  meet  the  requirements 
of  the  Food  and  Drugs  Act)  do  not  therefore  sell  it  as  such," 
The  glass  of  milk  so  sold  was  found  to  be  deficient  in  tlie  proper 
proportion  of  cream. 

In  a  prosecution  under  sect.  9  of  the  Sale  of  Food  and  Drugs  Act, 
1875, /or  selling  an  article  altered  by  abstraction  of  part  of  it, 
so  as  to  injuriously  affect  its  quaUty,  without  making  disclosure 
of  the  alteration : 

Held,  that  the  above  notice  amounted  to  a  disclosure  of  the  altera^ 
tion,  and  the  seller  therefore  was  not  liable. 


c 


A  SE  stated  by  a  metropolitan  police  magistrate. 


The  appellants,  Messrs.  Spiers  and  Pond,  appeared  on  a 
complaint  preferred  by  Albert  Bennett^  a  sanitary  inspector, 
charged  with  the  execution  of  the  Sale  of  Food  and  Drags  Act, 
1875  (38  &  39  Vict.  c.  63),  charging  the  appellants  that  they,  on 
the  25th  day  of  September,  1895,  did  unlawfully  sell  a  certain 
article — to  wit,  milk — ^from  which  the  fat  had  been  abstracted  by 
skimming  or  otherwise  to  the  extent  of  at  least  17  per  cent.^ 
vrithout  disclosing  to  the  purchaser  such  abstraction  or  alteration, 

(a)  Beported  by  G.  H.  Graht,  Esq.,  BirrUter-at-Law. 
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contiraiy  to  the  provisions  of  sect.  9  of  the  said  Act^  whioh  pro-    Spms  and 
vides  as  follows  :  ^™ 

V. 

No  person  shnU,  with  tha  intent  that  the  same  may  be  sold  in  its  altered  state      BunffBTT. 

without  notioe,  abstraet  from  an  article  of  food  any  part  of  it  so  as  to  affect  

injorionsly  its  qnality,  sabetance,  or  natnre,  and  no  person  shall  sell  any  article  so         189& 
altered  without  making  disclosure  of  the  alteration  under  a  penalty  in  each  case  not  — ^ 

exceeding  201.  Advlteration 

of  food — 

The  case  disclosed  that  the  appellants  were  refreshment  con-       MUh-- 
tractors  carrying  on  bosiness  at  (amongst  other  places)  Farring-  '^^***^«**^  ^ 
don-street  station.      That  on  the  25th  day   of    September^  at  Diaciogureof 
abont  2.30  p.m.^    the  respondent  entered    the    premises    and  aUeratum— 
requested  to  be  supplied  with  a  glass  of  milk,  and  that    an  ^^^/Cf^ 
assistant  of  the  appellants  thereupon  poured  out  a  glass  of  milk  2d:,  187^ 
from  a  chum  on  the  counter  and  handed  it  to  the  respondent.  38  ^  39  Viet. 
That  the  milk  was  obtained  from  the  chum  by  means  of  a  tap,     ^-  ^>  '*  ^' 
bat  the  chum  was  so  constructed  that  no  milk  would  flow  from 
the  tap  unless  and  until,  by  pressing  a  knob  or  button  at  the  top 
of  the  vessel  a  piston  rod  or  "  dasher  '*  descended  to  and  reached 
the  bottom.     The  object  of  this  arrangement  was  that  the  milk 
and  cream  should  be  kept  properly  mixed  together.     That  the 
milk  was  supplied  to  the  respondent  in  a  glass,  whereon  were 
distinctly  written  in  a  blue  colour  the  words,  "  Not  guaranteed 
as  new  or  pure  milk,  or  with  all  its  cream ;  see  notices.^'     That 
on  the  counter  was  placed  a  printed  and  framed  notice  in  the 
following  words  ; 

Milk  notioe. — Spiers  and  Pond  Limited  purchase  all  milk  sold  hy  them  under  a 
warranty  of  its  purity  and  genuine  quality,  and  take  all  possihle  precautions  to  ensure 
its  supply  to  their  customers  in  proper  condition ;  hut  they  are  unable  to  guarantee  it 
as  either  new,  pure,  or  with  all  its  cream,  and  ( to  meet  the  requirements  of  the  Sale 
of  Food  and  Drugs  Act)  do  not  therefore  sell  it  as  such. 

The  milk  on  being  analysed  proved  to  be  deficient  in  cream  to 
the  amount  of  17  per  cent.  It  was  proved  on  behalf  of  the  appel- 
lants that  the  only  milk  sold  by  them  was  supplied  to  them  by 
the  London  and  Provincial  Dairy  Company  under  a  written 
warranty  that  it  was  new  milk  in  good  condition,  pure  and 
unadulterated,  in  the  same  condition  as  when  taken  from  the  cow 
without  addition  or  abstraction.  It  was,  further  proved  that  at 
7  a.m.  on  the  day  in  question  a  servant  of  the  dairy  company 
brought  four  qoarts  of  milk  to  the  said  premises  in  a  can  which 
was  not  locked  or  sealed,  and  laid  it  on  the  counter.  A  servant 
of  the  appellants  then  filled  the  churn  from  the  can,  and  poured 
the  remainder  of  the  milk  into  a  jug  which  was  sent  to  the 
kitchen.  The  learned  magistrate  was  of  opinion  that  an 
abstraction  of  cream  had  taken  place  and  that  the  appellants  had 
sold  the  milk  so  altered  without  disclosure  of  the  alteration.  He 
therefore  convicted  and  fined  the  appellants. 

Sir  E.  Clarice,  Q.C.  (J.  P.  Grain  and  Fod  with  him)  for  the 
appellants. — Even  assuming  that  abstraction  had  taken  place— 
of  which  no  evidence  was  given  except  the  poor  quality  of  the 
milk — the  learned  magistrate  was  wrong  in  convicting  the  appeU 
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Sfiebs  and  lants.      Since  the  case  of  Dyke  v.  Oower  (65  L.  T.  Rep.  760 ; 

Pond  (1892)   L.  Rep.  1   Q.  B.  220)   decided  that  viens  rea  was  not 

Beknsit.  essential  to  a  conviction  under  the  latter  part  of  the  section  the 

appellants  have  protected  themselves  by  this  notice,  and  they 

^^  can   do  no   more.      They  cannot   disclose   what    they   do   not 

Adulteration  knOW. 

of  foodr—         Channell,  Q.C.  {Courthope-Munroe  and  AtJdn  with  him). — ^The 
^^^^      authorities  show  that  mens  rea  is  immaterial  in  cases  of  this  kind. 

'd'&^w^  [Lord  Russell,  O.J. — ^What  evidence  is  there  of  any  abstraction 
lH8cio$vre  of  at  all  7]  Abstraction  must  mean  more  than  a  mere  taking  away. 
aiterationr—  The  object    of   the   legislature  was  to   prevent  the  sale  of  a 

andLmgs    deteriorated  article,  as  shown  by  sect.   6  of  the  Act,  which  is 

Act,  1875—   correlative  with  sect.  9.     Abstraction  must  be  inferred  from  the 

.38  4"  39  Viet,  result.     [WiLLS,  J. — ^The  deficiency  of  cream  might  have  arisen 

c.  63, 8.  9.  fj,Q^  ^i^Q  original  poor  quality  of  the  milk.]  The  evidence  of 
the  dairy  company  was  to  the  contrary.  Then  the  appellants 
have  failed  to  make  disclosure  of  the  alteration.  The  notices 
amount  at  most  only  to  saying  that  they  do  not  know  whether 
the  milk  is  altered  or  not. 

Sir  E.  Clarice,  in  reply,  cited  Gage  v.  Elsey  (58  L.  T.  Rep. 
221 ;  10  Q.  B.  Div.  578),  Pope  v.  Tea/rle  (L.  Rep.  9  C.  P.  499). 

Lord  RussBLL,  O.J. — I  should  be  very  reluctant  to  say  any- 
thing which  might  have  the  effect  of  weakening  the  operation  of 
a  salutary  Act  of  Parliament,  but  I  cannot  help  thinking  that  in 
this  case  the  zeal  of  the  inspector  outran  his  discretion,  and  it 
seems  to  me  that,  looking  at  all  the  circumstances,  as  perhaps 
they  were  not  known  to  him  when  this  prosecution  was  entered 
upon,  he  would  have  been  well  advised  to  abandon  it ;  because  I 
do  not  think  it  is  possible  to  doubt  that  Messrs.  Spiers  and  Pond 
did  everything  that  they  could  reasonably  be  expected  to  do  to 
comply  with  the  Act.  That,  however,  does  not  conclude  the 
matter,  because  the  further  question  still  remains  whether, 
although  they  did  all  they  could  to  comply  with  the  Act,  they 
did  actually  comply  with  it.  The  learned  magistrate  without 
reserving  any  precise  point  for  our  consideration,  has  left  to  us 
the  general  question  whether  the  appellants  were  properly  con- 
victed. It  becomes  necessary,  therefore,  to  recapitulate  the  facts 
which  were  in  evidence  before  him.  [After  going  through  the 
facts  as  set  forth  above,  the  learned  Chief  Justice  continued  :] 
The  magistrate  came  to  the  conclusion  that  there  had  been 
abstraction  in  fact,  and  we  are  left  to  grope  abont  for  the  question 
of  law  which  we  are  to  determine.  The  ground  on  which  the 
magistrate  concluded  that  abstraction  had  taken  place  seems  to 
have  been  this,  that  it  was  supposed,  in  order  to  account  for  the 
state  of  the  milk  when  analysed,  that  the  person  who  poured  the 
milk  first  into  the  chum  and  then  into  the  jng,  poured  it  in  such 
a  way  that  the  effect  was  to  leave  a  larger  quantity  of  cream  iu 
the  portion  which  went  into  the  kitchen  jug.  It  seems  to  me 
that  the  evidence  hardly  warrants  such  a  supposition,  because,  if 
the  milk  was  in  a  proper  state  when  brought  by  the  dairyman 
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it  could  not  have  stood  long  enough  to  oause  a  difference  between    Spxsbs  and 
the  portion  poured  into  the  churn  and  the  portion  poured  into       ^^^° 
the  jug.     Howeyer^  I  take  it  that  we  must  assume  it  was  admitted     bennbtt. 

that  there  had  been  an  abstraction  so  as  to   cause  the  milk  to  be         

^'  altered'*  within  the  meaning  of  sect.  9  of  the  Food  and  Drugs        ^^^ 
Act.     I  do  not  feel  called  upon  to  refer  to  the  cases  which  have  Adulteration 
been  cited^  the  principal  one  being  DyJce  v.  Gower  {vhi  sup.).     I     oj  food— 
feel,  speaking  for  myself,  no  doubt  Uiat  it  is  not  necessary  to  ai^^^^JL    J 
establish  the  existence  of  a  mens  rea  in  cases  like  the  present,      crean^— 
but  that  if  the  article  in  its  altered  state  has  been  sold  by  the  Diaetosw-e  of 
vendor,  whether    innocently  or  not,  without  disclosure  of  the  ^^^f^'Z 
alteration,  an  offence  against  this  section  has  been  committed,    and  Drugs 
As  to  what  constitutes  an  "  abstraction,'*  I  have  great  difficulty   Act,  1875— 
in  realising  how,  in   dealing  with  such  an  article  as  milk  in  an  ^  #  |*  '^j^*- 
ordinary  way,  one  ought  to  come  to  the  conclusion  that,  if  there    ^'     '  '*   ' 
was  a  smaller  percentage  of  cream  in  the  glasses  last  served, 
that  was  an  "  abstraction.**     However,  as  I  have  said,  that  is  not 
the  point  before  us,  and  I  now  come  to  what  is  the  real  point. 
Can  it  be  said  that  the  appellants  made  an  adequate  disclosure 
-of  the  altered  state  of  the  milk  within  the  meaning  of  the  word 
in  the  latter  part  of  the  section  ?     On  the  whole,  and  not  without 
hesitation,  I  have  come  to  the  conclusion  that  Messrs.  Spiers 
and  Pond  did  make  the  necessary  disclosure.     It  is  conceded 
that  they  would  not  be  bound  to  disclose  the  precise  character 
of  the  alteration.      For  example,  they  need  not  say  that  the 
-amount  of  fatty  matter  abstracted  was  10  per  cent.     So  much  is 
-^sonceded ;  but  it  is  contended  that  they  are  bound  to  disclose  the 
fact  of  there  being  some  alteration.      Now  what  have  the  appel- 
lants done  in  this  case  ?     In  the  first  instance,  when  a  customer 
r^ets  a  glass  of  milk  he  finds  on  the  glass  these  words, "  Not 
.guaranteed  as  new  or  pure  milk,  or  with  all  its  cream.     See 
notices.**     Now  those  words  do  not,  of  course,  amount  to  a  notice 
•of   an  alteration  in  the  milk;   they  do,  however,  constitute  a 
warning  that  it  may  have  been  altered.     But  in  my  opinion  the 
•other  notices  to  which  the  purchaser  is  referred  do  go  farther. 
Now,  part  at  least  of  this  notice  is  framed  with  reference  to 
another  section  of  this  same  Act.      [The  learned  Chief  Justice 
read  the  milk  notice  set  out  above,  and  continued :]     Now  what 
is  the  meaning  of  that  notice  ?      Does  it  not  in  common  sense 
mean  this :      We  are  dealing  with  an  article  about  which  it  is 
impossible  to  predicate  that  each  glass  contains  all  its  proper 
ingredients,  and  consequently  we  do  not  sell  it  to  you  as  milk 
which  has  had  nothing  abstracted  from  it  ?     It  may  be  that  this 
is  not  such  a  disclosure  as  the  statute  appears  to  contemplate. 
But,  in  my  judgment,  it  would  be   a  slavish  adherence  to  the 
letter,  and  a  disregard  of  the  spirit  of  the  enactment  if  a  person 
who  had  given  such  a  notice  as  that  which  I  have  read  were  to 
be  held  liable  just  as  if  he  had  made  no  disclosure  at  all.     My 
hesitation  arises  solely  from  the   particular  words  used  by  the 
:«ection,  but  I  have  come  to  the  conclusion  that  we  shall  be  doing 
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Spueis  AMD  no  violence  to  the  Btatate  in  holding  that  its  requirements  have^ 

^^"^  been  substantially  complied  with  in  this  case. 

Bnornr.  WlLLS^  J.  concurred. 

Solicitors  for  the  appellants,  H.  J.  and  T.  Child. 

^^'  Solicitor  for  the  respondent,  Matthew  Hale, 

AduUeraUwi 
of  food  — 

Ahflraetion  €f 

cream — 
DUdotwre  of 

alteration —  - — ■ 

Bale  of  Food 

and  Drugs 

Act,  1875— 

38  ^  39  Viet. 

e.  6d,s.  9. 

QUEEN'S  BENCH  DIVISION. 

Friday,  June  5,  1896. 

(Before  Cavk  and  Wills,  JJ.) 

The  V.  V.  Bread  Company  (apps).  v.  Stubbs  (resp.).  (a) 

Sale  of  bread — Sale  otherwise  than  by  weight — ^'  French  or  fancy 
bread  " — Usually  so  sold — 8  Geo.  4,  c.  106,  s.  4 ;  and  the  Bread 
Act,  1836  {6^7  Will.  4,  c.  87),  s.  4. 

Bread,  though  it  be  made  by  a  different  process  or  of  better 
materials  than  ordinary  household  bread,  is  not  fancy  bread 
within  6^7  Will.  4,  c.  87,  if  it  be  similar  in  size,  shape,  and 
appearance  to  ordinary  household  bread  as  usually  sold,  and 
therefore  it  must  be  sold  by  weight. 

The  appellants  m^inufactured  a  superior  hind  of  bread.  The 
chief  difference  between  it  a/nd  ordinary  household  bread  was- 
that  a  particular  yeast,  the  nature  of  which  was  a  trade  secret^ 
was  used  in  its  production.  It  was  sold  in  loaves  which,  in 
size,  shape,  a/nd  appearance,  resembled  ordinary  loaves  of  house- 
hold bread.  These  loaves  were  not  sold  by  weight.  The  respon^ 
dent  swmm^yned  the  appellants  before  the  justices  for  breach  of 
sect.  4  of  S  Greo.  4,  c.  106  {similar  to  sect.  4  o/  6  ^  7  Will.  4^ 
c.  87),  and  the  justices  convicted,  holding  that  the  appellants' 
bread  was  not  fancy  bread,  and  should  therefore  be  sold  by 
weight.     On  appeal  by  special  case  : 

Held,  that  the  conviction  was  right. 


s 


FECIAL  case  as  follows  : — 


1.  This  is  a  case  stated  by  ns  the  undersigned  being  certain  of 
Her  Majesty's  justices  of  the  peace  in  and  for  the  county  of 
London,  being  a  court  of  summary  jurisdiction  sitting  in  a  petty 

(a)  Reported  by  J.  A.  Stsahait,  Esq.,  Barristor-at-Law. 
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sessional  court-hoase  under  the  statutes  20  &  21  Yict.  c.  43^  and    Th^  V.  v. 
42  &  43  Vict.  c.  49,  upon  the  application  in  writing  in  due  course       Bread 
of  the  appellants  who  were  dissatisfied  with  our  determination          „, 
as  being  erroneous  in  point  of  law  as  hereinafter  stated,  and       Stubbs. 
who   have   duly   entered  into   a  recognisance    as   required   by         TTT 
statute.  ; 

2.  At  the  Sessions-house,  Clerken well-green,  a  complaint  was  iSal^  of  bread 
preferred  before  us  by  John  Pemperton  Stubbs,  an  inspector  of  "~  "  ^»'«wc?i  or 
weights  and  measures  to  the  London  County  Council  (herein-  saU^herwise 
after  called  the  respondent),  against  a  company  known  as  the      than  by 

"  V.  V.  Bread  Company  Limited  *^  (hereinafter  called  the  appel-     ^^ght  — 
lants),  under  the  statute  3  Geo.  4,  c.  106,  s.  4,  for  that  they  the   ^we^s  4- 
aforesaid  company,  on  the  18th  day  of  October,  1895,  did  unlaw-  6^7  wili/4,, 
fully  sell  or  cause  to  be  sold  bread  in  other  manner  than  by    «•  37, «.  4. 
weight,  contrary  to  the  provisions  of  the  said  statute,  which  said 
complaint  was  heard  by  us  on  the  8th  day  of  February,  1896. 

3.  Upon  the  hearing  of  the  said  complaint  it  was  proved  or 
admitted  before  us  that  two  loaves  of  bread,  each  in  size,  shape, 
and  appearance  resembling  a  half-quartern  loaf,  were  sold  at  the 
premises  of  the  appellants  on  the  18th  day  of  October,  1895,  not 
by  weight;  that  each  loaf  was  loz.  15drs.  short  of  21bs.  in 
weight,  the  standard  weight  of  a  half-quartern  loaf. 

4.  That  at  the  time  such  sale  was  questioned  the  appellants 
claimed  that  the  bread  sold  was  fancy  bread  within  the  meaning 
of  the  proviso  of  3  Geo.  4,  c.  106,  s.  4,  but  nothing  was  said  as 
to  its  being  fancy  bread  at  the  actual  time  of  the  sale. 

5.  That  each  of  the  loaves  had  the  letters  "  V.  V.^'  stamped 
upon  it. 

6.  That  the  "  V.  V."  bread  was  made  of  flour  with  yeast, 
which  yeast  is  made  by  the  appellants  themselves  on  their  pre- 
mises fresh  every  day,  by  a  process  which  the  appellants  described 
as  a  trade  secret,  and  as  a  different  and  distinct  process  to  that 
employed  in  the  manufacture  of  ordinary  yeast.  No  evidence 
was  given  as  to  what  the  said  process  was,  but  the  appellants 
offered  to  disclose  it  in  camera.  That  an  ingredient  in  the 
process  is  Hungarian  barley,  which  is  not  used  in  the  making  of 
ordinary  yeast.  That  the  cost  to  the  appellants  of  such  yeast 
was  1^.  6d,  a  pound,  whereas  the  price  of  ordinary  yeast  varies 
from  5d,  to  8d,  a  pound. 

7.  That  the  secret  of  its  manufacture  was  discovered  eight 
years  ago,  that  the  bread  produced  by  the  process  was  so 
different  to  ordinary  bread  that  the  appellant  company  was 
formed  to  mark  the  discovery.  That  the  "  V.  V.'*  bread  similar 
to  the  loaves  in  question  had  never  been  sold  by  weight,  but  that 
cottage  loaves  made  by  the  appellants  with  slightly  different 
materials,  had  always  been  kept  up  to  21bs.  in  weight. 

8.  It  was  further  proved  that  the  "  V.  V.^^  bread  was  not  sold 
in  ordinary  bakers'  shops,  but  only  in  confectioners'  and  dairy 
shops. 

9.  Upon  the  evidence  the  appellants  contended  that  the  two 
VOL.  rnii.  z 
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Thb  V.  V.    loaves  were  superior  in  qaality  to  the  ordinary  household  breads 

C^^^       and  were  properly  described  as  bread  usually  sold  under  the 

y^  denomination  of  fancy  bread  at  the  time  of  the  passing  of  the 

Stubbs.      statute  3  Geo.   4,  c.   106,  s.  4,  and  that  therefore  they  were 

TTTq        entitled  to  sell  the  bread  without  previously  weighing  the  same. 

'       That  if  the  correct  view  of  the  meaning  of  the  proviso  of  the 

Bale  of  bread  said  Act,   sect.  4,  was  that  it  meant  bread  usually  sold  at  the 

—"fVencTi^or  ^ijQQ  of  the  alleged  offence  as  fancy  bread,  that  still  upon  the 

SaU^hervHse  evidence   the   bread    was   bread    properly   described  as   bread 

than  by      usually  sold  under  the  denomination  of  fancy  bread  on  the  18th 

^^^*  T"     day  of  October,  1895,  and  cited  the  cases  Reg.  v.  Wood  (L.  Rep.  4 

c.  106^  4  •   Q'  ■^*  ^^2)  i  *^°^  *^®  Aerated  Bread  Company  Limited  v.  Gregg 

6^7  WtW.4,  (L.  Rep.  8  Q.  B.  355)  in  support  of  their  contention. 

c.  37, 8,  4.         10.  We  found  as  a  fact  that  the  bread  in  question  was  not  such 

as  was  usually  sold  under  the  denomination  of  French  or  fancy 

bread,  and  except  as  to  the  yeast  employed  it  was  similar  in  all 

respects  to  what  is  now  known  as  "  ordinary  household  bread,'^ 

and  we  held  upon  the  facts  above  stated,  and  after  considering 

the  aforesaid  cases,  that  the  bread  in   question   could  not  be 

described  properly  as  fancy  bread,  and  fined  the  appellants  40«. 

and  5  guineas  costs. 

The  questions  for  the  Court  are  : 

1.  Whether  the  proviso  to  sect.  4  of  3  Geo.  4,  c.  106,  means 
bread  sold  at  the  time  of  the  passing  of  the  said  Act  as  fancy 
bread. 

2.  Whether,  if  the  proviso  means  bread  sold  at  the  time  of  the 
alleged  offence  as  fancy  bread,  we  were  right  in  holding  the 
bread  in  question  could  not  be  properly  described  on  the  18th 
day  of  October,  1895,  as  fancy  bread  within  the  meaning  of  the 
proviso. 

If  our  ruling  on  either  of  these  points  was  wrong,  the  con- 
viction  is  to  be  quashed ;  if  not,  the  conviction  is  to  stand. 

Sect.  4  of  the  private  Act,  3  Geo.  4,  c.  106,  is  identical  with 
sect.  4  of  the  Bread  Act,  1836  (6  &  7  Will.  4,  c,  37),  which  is  as 
follows : 

From  and  after  the  commencement  of  this  Act  aU  bread  sold  beyond  the  limits 
aforesaid,  shall  be  sold  by  the  several  bakers  or  sellers  of  bread  respectively  beyond 
the  said  limits  by  weight,  and  in  case  any  baker  or  seller  of  bread  beyond  the  said 
limits  aforesaid  shall  sell  or  cause  to  be  sold  bread  in  any  other  manner  than  by 
weight,  then  and  in  such  case  every  such  bakor  or  seller  of  bread  shall  for  every  such 
offence  forfeit  and  pay  any  sum  not  exceeding  forty  shillings,  which  the  magistrate  or 
magistrates,  justice  or  justices,  before  whom  such  offender  or  offenders  shall  be  con- 
victed, shall  order  and  direct :  Provided  always,  that  nothing  in  this  Act  contained 
shall  extend  or  be  construed  to  extend,  to  prevent  or  hinder  any  such  baker  or  seller 
of  bread  from  selling  bread  usually  sold  under  the  denomination  of  French  or  fancy 
bread,  or  rolls,  without  previously  weighing  the  same. 

Lord  Coleridge,  Q.C.  (with  him  Biron)  for  the  appellant 
company. — As  to  the  first  question  here  involved  the  decisions 
are  at  variance.  In  Reg.  v.  Wood  (20  L.  T.  Rep.  654;  L.  Rep. 
4  Q.  B.  559)  it  was  held  that  the  words  "  bread  usually  sold 
under  the   denomination   of  French  or  fancy  bread  '^    did  not 
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inclade  bread  so  sold  at  the  passing  of  the  Act^jit  not  so  sold  at    Thb  V.  v. 
the  time  of  the  alleged  offence ;  while  in   The  Aerated  Bread       Bbbad 
Company  Limited  v.  Ghregg  (28  L.  T.  Rep.  816  ;  L.  Rep.  8  Q.  B.       ^"^^^^ 
355)^  this  view  was  dissented  from.     The  questions  here  pro-      Stubbs. 
pounded  by  the  justices  seem  to  indicate  that  the  bread  here  in        ~r 

question  would  have  been  fancy  bread  at  the  passing  of  the  Act^        ' 

but  is  not   now^  since  they  declare  their   conviction   is  to  be  Bale  of  bread 
quashed  if  the  words  of  the  Act  refer  to  fancy  bread  as  so  sold  at  —*'^rwich  or 
the  passing  of  the  Act.    It  is  submitted  that  this  is  fancy  bread  at  sJ^eMhenoiee 
the  present  time.     It  is  made  of  different  materials  from  ordinary      than  by 
household  bread,  and  is  of  superior  quality  to  household  bread,     weight  — 
The  appellants  cannot  possibly  sell  it  at  the  same  price  as  house-    ^  io6*'i  4  • 
hold  bread  ordinarily  is  sold.     The  nature  of  the  materials  used  6^7  Will.  4, 
is  given  by  Lord  Blackburn  in  the  Aerated  Bread  Company  case    c.B7, «.  4. 
as  a  test  for  deciding  whether  bread  is  or  is  not  fancy  bread. 

H,  Avory,  for  the  respondent,  contended  that  the  object  of  the 
Act  was  to  prevent  buyers  of  bread  being  misled  as  to  the 
amount  of  bread  they  were  receiving.  For  this  purpose  it  is  all 
important  that  if  bread  is  sold  in  pieces  which,  in  size,  shape, 
and  appearance,  resemble-  quartern  or  half-quartern  loaves,  they 
should  be  of  that  weight.  The  justices  have  found  that  these 
loaves  resemble  quartern  and  half-quartern  loaves.  Such  being 
the  case,  it  is  submitted  that,  whatever  their  quality,  they  were  not 
fancy  bread.  Fancy  bread  means  bread  so  different  in  appear- 
ance from  ordinary  bread  as  to  suggest  nothing  as  to  its  weight. 
Lord  Coleridge,  Q.C.  in  reply. 

Cave,  J. — I  am  of  opinion  that  in  this  case  the  conviction 
must  stand.  The  first  point  which  the  magistrates  decided  they 
were  warranted  in  deciding  as  they  did  by  the  Aerated  Bread 
Company  v.  Gregg,  and  no  question  arises  upon  that,  or  no  real 
substantial  question.  But  with  regard  to  the  second  point  the 
question  arises  whether  this  particular  bread  was  fancy  bread 
within  the  meaning  of  this  clause,  or  of  this  proviso.  Although 
the  magistrates  have  expressed  themselves  oddly,  I  take  it  that 
what  they  meant  to  say  was  this :  The  loaves  which  the 
appeUants  sold  were  in  size,  shape,  and  appearance  similar  to 
ludf-quartem  loaves,  and  the  only  difference  between  them  and 
the  half-quartern  loaves  of  the  ordinary  kind  was  that  they  were 
alleged  to  be  made,  and,  we  will  take  it,  were  made,  with  yeast  of 
a  superior  quality.  The  article  produced,  however,  resembled  a 
half-quartern  loaf  in  size,  shape,  and  appearance.  Now  it  seems 
to  me  that  when  the  article  produced,  no  matter  what  may  be  the 
materials  used  in  the  production — of  course  if  they  made  it  of  the 
materials  used  in  making  a  plum  cake  it  would  not  be  bread  at 
all,  but  assuming  it  is  made  of  the  ordinary  materials  of  which 
ordinary  household  bread  is  made  with  an  improved  kind  of  yeast 
used  for  the  purpose — is  the  same  in  shape,  size,  and  appearance 
to  the  ordinary  half-quartern  loaf,  it  is  not  fancy  bread,  and  to 
come  within  the  proviso  as  to  fancy  bread  it  must  be  made  of  a 
different  shape,  size,  and  appearance,  so  that  anyone  will  see  at 

z    2 
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The  V.  V.    once  that  it  is  not  the  ordinary  half-qaartem  loaf  of  commerce. 
Bread       jjqj.  jg  there  any  hardship  in  holding  that  they  are  boand  to  do 
I,.  this^  if  this  is  the  trae  view  of  the  law^  because  all  that  follows  is 

Stdbbs.      that  they  must  sell  it  by  weight.      It  does  not  at  all  follow  that 
they  are  boand  to  sell  it  at  the  same  price  per  pound  as  the 
other  household  bread  is    sold  at.     If  they  like  to  tell   their 
Sale  of  bread  customers^  "  We  are  charging  you  a  penny  or  a  halfpenny  in  the 
—"  ^^Jf^o*"  pound  more  because  our  half-quartern  loaf  is  made  of  a  superior 
Sc^eatherwise  ^^^^  ot  yoast  to  that  used  in  the  common  loaves/'  why  they  are 
themhy      perfectly  justified  in  doing  so  and  no  offence  is  committed;  but 
^^^^  7"     it  seems  to  me  that,  so  long  as  they  do  manufacture  their  loaves 
c.  106^  «.i-   ^^  *^®  ^^^®'  shape,  and  appearance  of  half-quartern  loaves,  they 
6^7  WiU  4,  must  sell  them  by  weight ;  and  that  they  are  not  to  run  them 
e,  37, 8.  4.     against  the  ordinary  half -quartern  loaf  so  to  speak  by  selling  not 
by  weight,  and  by  so  making  a  gain  get  back  some  of  the  extra 
expenditure  on  the  improved  yeast  by  a  reduction  in  the  weight 
of  the  loaf  sold.     I  think  that  is  really  what  the  magistrates 
intended  to  ask  us — ^if  it  is,  in  shape,  size,  and  appearance,  to  all 
intents  and  purposes,  a  half-quartern  loaf,  is  it  to  be  called  fancy 
bread  because  it  is  made  of  a  superior  kind  of  yeast  ?     I  think 
the  proper  answer  to  that  is  no ;  it  is  not  to  be  called  fancy  bread 
under  these  circumstances.     If  you  want  to  sell  it  as  fancy  bread 
make  it  in  fancy  bread  shape,  or  at  any  rate,  if  there  is  no  shape 
that  can  be  called  fancy  bread  shape,  make  it  in  a  shape  which  is 
different  in  appearance  from  the  half-quarfcem  loaf,  so  that  no 
one  when  he  buys  it  will  be  under  the  impression  that  he  is 
getting  an  ordinary  half-quartern  household  loaf.     As  long  as 
you  do  that  you  will  be  right ;  but  as  long  as  on  the  contrary 
you  make  it  of  the  size,  shape,  and  appearance  of  a  half-quartern 
loaf  (which  is  the  important  matter),  though  you  may  use  an 
improved  process  as  in  the  Aerated  Bread  Oompany's  case,  or  a 
more  expensive  kind  of  yeast  as  in  this  case,  still  it  is  not  fancy 
bread.     It  is  merely  an  ordinary  half-quartern  loaf,  and  you  must 
sell  it  by  weight,  and  not  sell  it  by  the  lump. 

Wills,  J. — I  am  of  the  same  opinion.  With  regard  to  the  first 
point  I  really  do  not  know,  after  reading  the  case  again,  what 
the  magistrates  did  decide,  and  I  do  not  think  it  is  of  very  great 
consequence,  because  whichever  way  you  read  the  Act  the  test 
which  is  laid  down  in  the  Aerated  Bread  Company's  case  is  the 
one  to  be  applied,  and  that  is  that,  in  order  to  make  it  fancy 
bread,  the  bread  in  question  must  be  something  which  to  the  eye 
is  so  distinct  from  oi^dinary  household  bread  that  it  is  not  liable 
to  be  confounded  with  it  by  those  who  did  not  know  the 
intricacies  of  the  trade.  The  state  of  the  authorities  with  regard 
to  the  question  of  whether  the  test  to  be  applied  is  what  was 
fancy  bread  in  1823,  or  what  was  fancy  bread  at  the  time  of  the 
offence,  is  this :  The  case  of  Reg.  v.  Wood  is  an  express  authority 
that  the  proper  test  is  what  is  fancy  bread  at  the  time  of  the 
transaction  which  is  called  in  question.  The  subsequent  case 
intimated  a  doubt  as  to  whether  this  was  right,  but  it  has  never 
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been  overraled^  and  as  the   authorities   stand   it    is   the    law.  Thb  v.  Y. 

I  must  add  that  it  seems  to  me  a  far  more  practical  view  of  the  o^^^nt 

statute  than  the  notion  that  the  enactment  is  to  be  interpreted  9. 

&s  setting  up  a  standard  of  comparison  which  as  time  went  on  Stdbbs. 

iwras   perfectly  certain  to   be   incapable   of  proof,  and   that  in  jrrr 

reference  to  a  matter  which  would  be  of  perpetual  recurrence.  ' 

It  appears  to  me^  therefore^  that  the  magistrates  have  arrived  at  Sale  of  bread 

the  right  conclusion.  —^'Freneh^or 

Appeal  dismissed.        Sale  otherwise 

Solicitors  for  the  appellants,  Carr  and  Son.  than  by 

Solicitor  for  the  respondent,  Blaxland.  ^^i?^*T 

^  '  3  Geo.  4, 

c.  106,  s.  4  ; 

6^7.m«.  4, 

c.  37,  8.  4. 


QUEBN^S  BENCH  DIVISION. 

Tuesday,  April  21,  1896. 

(Before  Lord  Russell,  C.J.,  and  Wright,  J.) 

Thb  Commissioners  of  Police  v.  Cartman.  (a) 

Licensing  Acts — Intoxicating  liquor — Sale  by  barman  to  drunken 
person  contrary  to  instructions — Liability  of  licensee — Licensing 
Act,  1872  (35  ^  36  Vict.  c.  94),  s.  13. 

The  licensee  of  a  licensed  house  gave  instructions  to  his  barmen 
not  to  sell  drink  to  drunken  persons.  A  barman,  during  the 
absence  of  his  master,  sold  drink  to  a  drunken  person, 
although  his  attention  wa^  called  to  the  fact  that  the  man  was 
drunk. 

Held,  that,  as  the  act  of  the  barman  in  selling  the  drink  was  within 
the  ordinary  scope  of  his  employment,  the  licensee  was  liable 
for  such  act,  and  was,  therefore,  guilty  of  the  offence  under 
sect.  13  of  the  Licensing  Act,  1872,  of  selling  intoxicating 
liquor  to  a  drunken  person. 

CASE  stated  by  Mr.  Vaughan,  inetropolitan  police  magistrate^ 
sitting  at  Bow-street. 
The  respondent,  the  landlord  of  the  Coach  and  Horses  Public- 
house,  323  and  325,  Strand,  was  summoned  for  that,  being  a 
licensed  person,  he  did  on  the  14th  day  of  October,  1895,  unlaw- 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barrister-^t-Law. 
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The  CoiDiiB-  fully  sell  intoxicating  liqnor  to  a  drunken  person,  contrary  to 
%3,^'    sect.  18  of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94). 

V.  It  appeared    in   the  evidence  that  a   quarter   before   twelve 

Oabtman.     o^clock  on  the  night  of  the  14th  day  of  October  a  man  named 

J^        Evans,   who  was  undoubtedly  drunk,  entered  the  public-house 

— *        with  two  women,  that  a  police  constable  called   the   attention 

Licensing     of  the  door-porter  to  the  fact  that  the  man  was  drunk ;  that  the 

^i^oaiaiUng^  porter  went  and  spoke  to  the  barman,  who  drew  and  placed  one 

Uquor  to      glass  of  beer  before  the  drunken  man,  who  took  it  and  paid  for 

drunken     it ;  that  the  porter  took  it  from  his  hand  and  placed  it  before 

|^^*°^*T     the  barman,  who  replaced  it  before  Evans,  who  again  took  it, 

liability  for   ^^^  drank  it  up.      The  police  constable  thereupon  said  to  the 

act  0/ servan  ^  barman,   "You  could  see  that  he  was  drunk;''  to  which  the 

v-^t  ^  94     barman  replied  :  ''  If  you  saw  that  he  was  drunk,  why  did  you 

«.  18.    *    ^^^  P^^  ^^™  ^^^  ^ '' 

The  landlord,    who  was  not   present,  was   sent   for  by    the 

constable,  and  on   making  his  appearance  he  inquired    of  the 

porter  why  he  had  admitted  the  drunken  man ;  upon  which  the 

porter  replied,  as  the  fact  was,  that  he  had  spoken  to  the  barman 

twice. 

The  defendant  was  called,  and  he  stated  that  at  the  time  of 
the  occurrence  he  was  at  a  considerable  distance  away,  and  out 
of  sight  of  the  bar,  and  that  he  had  given  precise  instructions  to 
the  door-porter  and  the  barmen  to  refuse  drink  to  drunken 
persons  or  to  persons  in  a  state  of  semi-intoxication. 

Upon  this  state  of  facts  the  magistrate  was  of  opinion  that,  as 
the  landlord  was  not  present  and  was  ignorant  of  the  act  of  his 
barman,  and  as  there  had  been  no  delegation  of  authority  to  the 
barman  to  supply  drink  to  a  drunken  person,  but  on  the  con- 
trary he  had  been  prohibited  from  so  doing,  and  as  the  door- 
porter,  who  was  equally  in  charge  of  the  premises  with  the 
barman,  had  exercised  his  authority  in  endeavouring  to  prevent 
the  supply  of  drink  to  Evans,  he  was  not  guilty  of  the  offence 
charged  against  him,  and  he  dismissed  the  summons. 

The  question  which  the  magistrate  submitted  to  the  Court  was 
whether  he  was  absolutiely  bound  to  convict  upon  the  authority 
of  the  cases  of  Cundy  v.  Le  Cocq  (51  L.  T.  Rep.  265 ;  13  Q.  B. 
Div.  207)  and  Bond  v.  Evans  (16  Cox  C.  C.  461 ;  59  L.  T.  Rep. 
411),  or  whether  he  was  at  liberty  to  take  into  consideration  the 
circumstances  hereinbefore  set  out,  as  the  circumstances  were 
considered  in  the  case  of  Somerset  v.  Hart  fl2  Q.  B.  Div.  360). 

Sect.  13  of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94), 
provides : 

If  any  licensed  person  permits  drunkenness,  or  any  violent,  quarrelsome,  or  riotous 
conduct  to  take  place  on  his  premises,  or  sells  any  intoxicating  liquor  to  any  drunken 
person,  he  shall  be  liable  to  a  penalty  not  exceeding  for  the  first  offence  ten  {Munds, 
and  not  exceeding  for  the  second  and  any  subsequent  offence  twenty  pounds. 

Danckwerts  for  the  appellants. — The  learned  magistrates  ought 
to  have  convicted  the  respondent.  The  sale  by  the  barman  to 
the  drunken  person  was  an  act  done  within  the  scope  of  his 
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ordinary  employment  and  authority,  and  the  licensee  is  liable  for  The  Comhu- 
what  the  barman  does  within  the  ordinary  scope  of  his  employ-    *^p^L^' 
ment:   (Gundy  v.  Le  Gocq,  51  L.  T.  Rep.  265;  13   Q.  B.  Div.  v. 

207) .     That  case  decides  that,  where  liquor  is  sold  to  a  drunken     Carthan. 
person,  it  is  immaterial  whether  the  person  who  sold  it  knew,  or        TTTl 

did  not  know,  whether  the  person  to  whom  it  was  sold  was  or        ' 

was  not  drunk,  and  that  the  prohibition  to  sell  to  a  drunken     Licmsing 
man  is  absolute.     The  contention  is  that  this  is  one  of  a  class  of  ^c^^—;  Sale  of 
things  which  is   absolutely  prohibited.     Under    the    Licensing  ^\^!^i^ 
Acts  it  has  always  been  held,  even  where  knowledge  is  a  neces-      drunken 
sary  ingredient,  that,  if  a  thing  is  done  by  a  servant  contrary  to     P^;^*^  - 
the  Act,  it  is  sufficient  if  the  servant  has  a  guilty  mind.    There    uahm^for 
is  also  another  principle  on  which  a  conviction  in  this  case  might  act  of  servant 
be  based,  namely,  that  where   a  duty  is  cast  upon  a  man  by    — ^^  4*  36 
statute  he  cannot  get  rid  of  that  duty  by  delegating  it  to  another.        g'l^    * 
If  a  publican  goes  away  from  his  house  altogether  and  leaves  a 
barman  in  the  bar,  and  gives  the  barman  general  instructions  not 
to  do  particular  acts,  that  does  not  relieve  the  publican  from 
liability  for  those  acts  ;  and  in  fact  the  only  person  who  can  be 
punished  in  such  cases  is  the  licensed  person  himself:  sect.  62. 
In  Reg.  v.  Stephens  (14  L.  T.  Rep.  593;  L.  Rep.  1  Q.  B.  702), 
an  owner  of  certain  works  was  convicted  for  a  nuisance  caused 
by  his  servants   without  his   knowledge,   and    contrary  to  his 
orders.      So,   in  Bond  v.  Evans  (16  Cox  0.  0.  461 ;  59  L.  T. 
Rep.  411),  a  licensed  person  was  convicted  under  sect.  17  of  this 
Act,  and  was  held  to  be  liable  for  gaming  that  was  allowed  to 
be  carried  on  in  his  skittle-alley  by  the  person  in  charge  of  the 
same,   although  such  gaming  was    contrary  to  the  instructions 
of  the  master.     Orabtree  y.Hole  (43  J.  P.  799)  is  to  the  same 
effect.      Cockburn,    C.J.   there  says :   '^  If  the  licensed   holder 
employs  one  who  does  not  do  his  duty,  it  is  the  same  as  if  he 
himself  did  not  do  the  duty.^^     He  also  referred  to  Sherras  v. 
De  Rutzen  (18  Cox  C.  C.  157 ;  72  L.T.  Rep.  839 ;  (1895)  1  Q.B. 
918).      [He  was  stopped  by  the  Court.] 

8.  Lynch  for  the  respondent,  submitted  that  the  view  taken 
by  the  learned  magistrate  was  right.  The  true  construction  to 
l>e  placed  on  the  section  was  that,  although  it  states  that  the  act 
shall  not  be  done,  yet  the  fact  that  the  act  has  been  done  does  no 
more  than  raise  a  prima  facie  case  against  the  publican  which 
he  may  rebut,  and  which  the  magistrate  had  held  that  he  had 
rebutted.  The  barman  sold  the  liquor  not  only  outside  the 
scope  of  his  authority,  but  against  the  express  instructions  of 
the  master,  which  instructions  were  to  exclude  all  drunken  or 
semi-drunken  persons.  In  Newmanv.  Jones  (55  L.  T.  Rep.  327 ; 
17  Q.  B.  Div.  132),  where  liquor  was  sold  by  the  steward  of  a 
club  who,  in  selling  it,  acted  contrary  to  the  orders  of  the  appel- 
lants and  without  their  knowledge,  it  was  held  that  the  convic- 
tion of  the  appellants  was  wrong,  as  they  were  not  responsible 
for  the  act  of  their  steward.  That  case  was  exactly  similar  to  the 
present.     So,  in  Somerset  v.  Hart  (12  Q.  B.  Div.  860),  which 
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The  Gommts-  was  a  prosecution  under  sect.  17  for  allowing  gaming  on  licensed 

8KWBR8  OF    premiscs.  Lord  Coleridge,  C.J.  said  :  '^  Where  no  actual  know- 

^  ledge  is  shown  there  must,  as  it  seems  to  me,  be  something  to 

Cabtman.     show  either  that  the  gaming  took  place  with  the  knowledge  of 

TTTT        some  person  clothed  with  the  landlord's  authority,  or  that  there 

!        was  something  like  connivance  on  his  part.''     [Lord  Russell, 

Licensing  C.J. — These  gaming  cases  obviously  fall  under  an  entirely  diflTe- 
'^f*f~:^jf**'-^  rent  category,  and  really  throw  no  light  on  this  question.]  It 
*Wguor*to"^  ^^^  competent  for  the  magistrate  to  find,  as  he  has  really  done 
drunken  here,  that  the  barman  was  acting  outside  the  scope  of  his 
person—  authority;  and  if  the  barman  gets  express  instructions  not  to 
Uahiluyfor  ®®^^  ^  ^^7  person  or  class  of  persons,  if  he  sells  to  that  class  of 
act  of  servant  persons,  he  ceases  to  act  within  his  authority. 
— 354-36  Lord  Russell,  C.J. — The  question  that  arises  in  this  case  is 
«  13  whether  or  not  the  learned  magistrate  was  bound  to  convict  the 
respondent  of  the  offence  of  selling  intoxicating  liquors  to  a 
drunken  person  contrary  to  the  13th  section  of  the  Licensing 
Act  of  1872.  In  considering  that  question  one  has  to  observe 
what  is  the  object  of  this  Act,  and  to  consider  how  far  its  object 
would  be  affected  or  defeated  if  the  construction,  which  the 
learned  magistrate  seems  to  have  been  inclined  to  put  upon  it> 
were  to  be  given  to  it.  It  is  intended,  in  the  interests  of  public 
order,  to  prevent  the  sale  of  intoxicating  liquor  to  drunken 
persons.  That  is  the  object.  The  persons  from  whom  the 
drunken  persons  can  alone  get  the  intoxicating  liquor  are 
licensed  persons.  How  do  they  carry  on  their  business  ?  From 
the  very  nature  of  the  case  they  must  to  a  large  extent  carry  on 
their  business  by  and  through  other  persons.  In  some  cases  no 
doubt  the  actual  licensee  may  be  iu  the  actual  control  and 
conduct  of  his  own  business,  but  in  the  great  majority  of  cases 
that  is  not  so.  They  depute  their  business,  beyond  a  very 
general  supervision,  to  other  persons.  Are  they  or  are  they  not 
to  be  liable  for  the  acts  of  those  other  persons  ?  They  are ; 
subject  to  this  qualification,  that  such  acts  must  be  within  the 
scope  of  their  employment  to  render  the  principal  liable ;  and 
the  scope  of  the  authority  receives  limitation  from  the  scope  of 
the  employment,  and  it  seems  to  me  that  within  the  scope  of  the 
employment  authority  is  given  to  the  employe.  Does  it  make 
any  difference  for  the  purpose  of  this  section  that  by  private 
instructions,  in  the  interest  of  good  order,  the  licensee  says  to 
the  servant,  ''  Observe  the  law ;  do  not  sell  to  drunken  persons  "  ? 
I  do  not  think  it  does.  I  think,  if  that  effect  were  to  be  given  to 
it,  this  section,  addressed  to  the  achievement  of  a  very  proper 
object,  would  be  entirely  defeated.  To  take  this  illustration — a 
very  common  one — of  a  sporting  publican  who  spends  much  the 
greater  part  of  his  time  attending  race  meetings  all  over  the 
country,  who  leaves  behind  him  a  barman  or  manager  iu  charge 
of  the  business  of  the  public-house,  is  it  to  be  said  that  there  is 
no  remedy  under  the  Act  if  drink  is  sold  by  the  person  so  charged 
with  the  responsible  duty  of  managing  the  place  to  any  number 
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of  drunken  persons  ?     It  is  apparently  clear  that  there  is  no  The  Oommis- 
machinery  by  which  the  person  actually  selling  (being  the  agent    "^^^*  ^'^ 
or  servant  of  the  licensee)  can  be  convicted  of  that  offence ;  and  ^ 

the  penalty  which  the  statute  fixes  is  recoverable^  as  I  under-     Cartman. 
standi  from  the  licensee  only.     It  seems  to  me  it  is  impossible  to 
give  to  this  section  the  narrow  construction  contended  for  by  the 
respondent.     In  one   sense^    no   doubt,   this   offence  is  on  the     Licensing 
confines  of  a  criminal  offence,  but  I  think,  looking  to  the  whole  ^pu— Sale  of 
scope  and  object  of  this  Act,  and  to  the  framing  of  this  section,      u^^to^ 
that,  wholly  apart  from  authority,  which  I  think  is  absolute  upon      drunken 
the  point,  it  was  intended  that  the  responsibility  should  be  put     P^^on  — 
directly  upon  the  licensee  for  any  of  the  acts  there  mentioned,    uahiliUtfar 
done  within  the  scope  of  the  authority  of  the   employe.     I  do  act  of  servant 
not  think  it  necessary  to  refer  to  the  authorities  beyond  saying    — ^^  ^  36 
this,  that  some  of  those  which  have  been  referred  to  on  behalf  of      *Vl^3     ' 
the  respondent  in  my  judgment  have  no  bearing  upon  this  point 
— I  mean  the  cases  coming  under  the  Gtiming  Acts.     Nobody  can 
contend  that  a  barman,  or  person  in  charge  of  a  public-house, 
has  as  part  of  his  implied  authority  any  sanction  from  the  master 
to  the  carrying  on  of  gaming  in  any  form.  I  may  say  that  I  do 
not  think  there  is  any  real  hardship  in  this  case,  because  if,  as 
apparently  was  the  case,  the  magistrate  was  convinced  that  the 
publican   honestly    endeavoured  to    comply  with  the  law,  and 
intended  that  it  should  be  fulfilled,  and  if  he  has  only  been  made 
liable  for  the  acts  of  his  servant,  he  (the  magistrate)  can  take 
that  into  account  by  imposing  a  small  fine,  and  he  can  also,  if  he 
regards  it  as  a  case  in  which  the  moral  responsibility  is  not  with 
the  master,  abstain  from  directing  that  the  conviction  shall  be 
recorded  against  the  man.     But  I  think  it  would  be  indeed  a 
thing  of  very  evil  consequence  if  we  felt  ourselves  obliged  to 
hold  in  the  circumstances  of  the  case  that  the  respondent  ought 
to  be  held  not  to  be  guilty  of  the  offence  charged  by  the  section. 
Upon  that  ground  I  think  the  case  should  go  back  to  the  learned 
magistrate. 

Weight,  J. — I  am  entirely  of  the  same  opinion  as  regards  the 
construction  to  be  placed  upon  this  section  of  this  Act  of 
Parliament. 

Appeal  allowed  with  costs.     Case  remitted  to  the  magistrate 
to  convict. 

Solicitors  for  the  appellants,  Wontnei'  and  Sons. 

Solicitor  for  the  respondent,  G.  P.  R.  Burgess. 


346  CRIMINAL   LAW   CASES. 


CROWN  CASES  RESERVED. 
April  25  and  June  16,  1896. 

(Before  Lord  Russell,  C.J.,  Pollock,  B.,  Hawkins,  Cave, 

and  Wills,  JJ.) 

Reg.  v.  William  Lillyman.  {a) 

Practice — Indecent  assault — Evidence — Complaint  by  prosecutrix 
made  in  absence  of  prisoner — Particulars  of  complaint  admis^ 
sible — Gfrov/nd  on  which  admissible. 

On  the  trial  of  an  indictment  for  an  assault  on  a  female,  not  only 
the  fact  that  the  prosecutrix  made  a  complaint  immediately  after 
the  occiirrence,  but  the  particulars  of  her  statement,  even  if 
made  in  the  prisoner's  absence,  are  admissible.  The  fad  that 
the  prosecutrix  made  a  complaint  is  admissible  as  evidence 
negativing  consent  on  her  part  ;  and  therefore  the  whole  state' 
ment  ought,  in  the  interest  of  the  prisoner,  to  be  given  in 
evidence. 

/^ASE  stated  by  Hawkins,  J. 

The  prisoner  was  tried  before  me  at  the  last  Nottingham 
Assizes  npon  an  indictment  containing  three  counts :  the  first 
charging  him  with  an  attempt  to  have  carnal  knowledge  of  one 
Florence  Sevestre  Green,  a  girl  above  the  age  of  thirteen  and 
under  the  age  of  sixteen  years ;  the  second,  with  an  assault  upon 
the  same  girl  with  intent  to  ravish  and  carnally  know  her ;  the 
third,  with  an  indecent  assault  upon  the  same  girl. 

The  girl,  Florence  Green,  was  called  in  support  of  these 
charges.  She  deposed  to  the  acts  complained  of  having  been 
done  without  her  consent. 

Counsel  for  the  Crown  tendered  evidence  in  chief  of  a  com- 
plaint made  by  the  girl  to  her  mistress  in  the  absence  of  the 
prisoner  very  shortly  after  the  commission  of  those  acts,  and 
proposed  to  ask  the  details  of  that  complaint  as  made  by  the 
girl. 

Counsel  for  the  prisoner  objected  to '  the  admission  of  such 
evidence.  I  overruled  the  objection  and  admitted  it,  and  the 
girl's  mistress  then  deposed  to  all  the  girl  had  said  respecting 
the  prisoner's  conduct  towards  her. 

The  jury  found  the  prisoner  guilty  on  the  first  count,  and  I 
sentenced  him  to  one  month's  imprisonment  with  hard  labour 

(a)  Reported  by  A.  A.  Betbxjse,  Esq.,  Barrister-at-Law. 
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subject  to  the  opinion  of  this  Court  upon  the  question^  was  the        Res- 
evidence  so  admitted  rightly  admitted  ?     If  it  was,  the  conviction     wujljam 
is  to  be  affirmed,  otherwise  it  is  to  be  quashed.  Lullimlh 

I  respited  the  execution  of  the  sentence,  and  admitted  the         

prisoner  to  bail,  pending  the  decision  of  the  Court.  * 

N.B. — ^The   cases  bearing   upon  this  question   are  all   to   be    Praetiee— 
found  collected  in  Roscoe's  Criminal  Evidence  under  the  head      Indecent 
"  Hearsay/' and  in  Archbold'  Criminal  Pleading  and  Evidence.    ^^!^_ 
They   are  cooflicting ;  I  have  therefore  reserved  this  case  for  Compl<Unt  by 
consideration,  in  the  hope  that  the  law  may  be  settled  upon  a    prosecutrix 
point  which  is  of  daily  occurrence.  ***  pr%eoner's 

J.  E.  Fox  for  the  prisoner. — The  fact  that  the  prosecutrix  ^^^^^^^^^ 
made  a  complaint  was  admissible  in  evidence,  not  as  part  of  the  of  particulars 
res  gestcBj  for  it  was  made  after  the  event,  but  because  whether  *>/  complaint. 
what  was  done  to  her  was  done  with  or  without  her  consent  was 
a  material  issue  on  the  counts  charging  assault.      This  principle 
admitted,  however,  the  fact  only  that  a  complaint  was  made,  and 
not  the  details  of  the  statement  made  by  the  prosecutrix  in  the 
absence  of  the  prisoner.      He  cited  22.  v.  Brazier  (1  East  P.  C. 
444) ;  R.  V.  Clarke  (2  Starkie,  243) ;  R.  v.  Wink  (6  C.  &  P.  397)  ; 
K.  V.  Megson  (9  C.   &  P.  420) ;  R.  v.  Oshome  {C.  &   M.  622) ; 
R,  V.  Nicholas  (2  C.  &  K.  246) ;  Reg.  v.  Qutieridge  (9  C.  &  P. 
471)  ;  Reg.  v.  Beddingfield  (14  Cox  C.  C.  341) ;  Reg.  v.   Walker 
(2  M.  &  K.  212)  ;  Reg.  v,  Uttle  (15  Cox  C.  C.  319) ;  Aveson  v. 
Ijord  Kinnaird  (6  East,  at  p.   193)  ;    Reg.  v.  Foster  (6  C.  &  P. 
325)  ;  and  Reg.  v.  Wood  (14  Cox  C.  C.  47). 

Sir  R.  Finlay  (S.-6.),  H.  Sutton,  and  Cracroft  for  the  Crown. 
— The  whole  of  the  prosecutrix's  statement  was  properly 
admitted.  It  was  admissible  as  negativing  consent  by  the  girl 
to  what  was  done,  for  the  utterances  of  a  woman  under  such 
circumstances  were  as  much  the  natural  expression  of  outraged 
virtue  as  the  groans  of  a  wounded  man  were  the  natural  expres- 
sion of  physical  pain.  The  question  was,  of  what  did  the  woman 
complain  ?  To  admit  evidence  of  the  fact  that  she  made  a  com- 
plaint without  its  being  disclosed  what  the  complaint  really  was, 
would  be  to  place  a  dangerous  weapon  in  the  hand  of  an 
unscrupulous  prosecutrix,  for  a  jury  would  always  infer  the 
fullest.  The  statement  in  Hale  P.  C,  vol.  1,  663,  was  the 
foundation  of  the  rule.  He  referred,  in  addition  to  the  cases  . 
already  cited,  to  Thompson  v.  Trevanion  (Skinn.  402) ;  Wright 
V.  Doe  (7  Ad.  &  B.  314) ;  R.  v.  Ridsdale  (Starkie  on  Evidence, 
p.  469) ;  Reg.  v.  Lunny  (6  Cox  C.  C.  477) ;  R.  v.  B!yre  (2  F.  & 
P.  579) ;  Reg.  v.  Pook  (13  Cox  C.  C.  172)  ;  Reg.  v.  Wainwright 
(13  Cox  C.  C.  171);  Reg.  v.  Beddingfield  (14  Cox  C.  C.  341)  ; 
Reg.  V.  Ooddard  (15  Cox  C.  C.  7) ;  Wharton's  Criminal 
Evidence,  8th  edit.,  s.  691 ;  Phillips  on  Evidence,  10th  edit., 
vol.  1 ;  Stephen's  Digest  of  the  Law  of  Evidence,  p.  159. 

/.  F.  Fox  in  reply. 

June  16. — The  judgment  of  the  Court  (Lord  Russell,   C.J., 
Pollock,  B.,  Hawkins,  Cave,  and  Wills,  JJ.)  was  delivered  by 


18U6. 


318  CRIMINAL  LAW   CASES. 

Bbo.  Hawkins,   J. — The    prisoner    was    tried    before    me  at   the 

WiixLiM     Nottingham  Assizes  upon  an  indictment  containing  three  coants. 

LiLLTMAN.    ^1^6  fii*st  charged  him  with  an  attempt  to  have  carnal  knowledge 

of  one  Florence  Sevestre  Green,  a  girl  above  the  age  of  thirteen 

and  under  the  age  of  sixteen ;  the  second,  with  an  assanlt  on 

Practice—  ^^^  same  girl  with  intent  to  ravish  her;  the  third,  with  an 
Indecent  indecent  assault  upon  the  same  girl.  The  girl  was  examined  as 
Eviden^^  a  witness  in  support  of  these  charges,  and  deposed  to  the  acts 
Complaint  hy  ^^^  Complained  of  having  been  committed  without  her  consent. 
prosecutrix  For  the  Crown  evidence  was  tendered  in  chief  of  a  complaint 
in  prisoner's  made  by  the  girl  to  her  mistress  in  the  absence  of  the  prisoner 
AdmUsihiUty  ^^^7  shortly  after  the  commission  of  the  acts  charged,  and  it  was 
of  particulars  proposed  to  ask  the  witness,  called  for  that  purpose,  to  state  the 
of  complaint,  details  of  the  complaint  in  the  language  used  by  the  girl- 
Counsel  (Mr.  Fox)  for  the  prisoner  objected,  first,  that  the  com- 
plaint could  not  be  given  in  evidence  at  all ;  and  secondly,  that 
even  if  the  fact  of  a  complaint  having  been  made  was  admissible, 
the  particulars  of  it  could  not  be  elicited  in  the  examination  in 
chief.  I  overruled  both  objections,  and  the  complaint  with  full 
particulars  was  deposed  to  by  the  witness.  The  jury  found  the 
prisoner  guilty  on  the  first  count  only.  That,  however,  does  not 
affect  the  question  we  have  to  decide,  because,  although  to 
establish  guilt  upon  that  count  it  was  not  essential  to  prove  want 
of  consent,  yet,  as  the  girl  had  emphatically  stated,  that  whatever 
was  done  was  against  her  will,  the  reasons  which  in  our  opinion, 
as  it  will  appear,  made  the  complaint  evidence  upon  the  second 
and  third  counts  were  equally  applicable  to  the  first.  It  is 
necessary  in  the  first  place  to  have  a  clear  understanding  as  to 
the  principles  upon  which  evidence  of  such  a  complaint  not  on 
oath,  nor  made  in  the  presence  of  the  prisoner,  nor  forming  part 
of  the  res  gestce,  can  be  admitted.  It  clearly  is  not  admissible  as 
evidence  of  the  facts  complained  of ;  those  facts  must  therefore 
be  established,  if  at  all,  upon  oath  by  the  prosecutrix  or  other 
credible  witness.  And,  strictly  speaking,  evidence  of  them 
ought  to  be  given  before  evidence  of  the  complaint  is  admitted. 
The  complaint  can  only  be  used  as  evidence  of  the  consistency  of 
the  conduct  of  the  prosecutrix  with  the  story  told  by  her  in  the 
witness-box,  and  as  being  inconsistent  with  her  consent  to  that 
of  which  she  complains.  In  every  one  of  the  text-books  proof 
of  complaint  is  treated  as  a  most  material  element  in  the  esta- 
blishment of  a  charge  of  rape  or  other  kindred  charge.  In 
Hawkins'  Pleas  of  the  Crown,  book  1,  c.  41,  s.  3,  it  is  said  :  "  It 
is  a  strong  but  not  a  conclusive  presumption  against  a  woman 
that  she  made  no  complaint  in  a  reasonable  time  after  the  fact,'' 
and  in  Blackstone's  Commentaries,  vol.  4,  c.  15,  p.  21 1,  referring  to 
the  time  when  Bracton  wrote  in  Henry  III.'s  reign,  it  is  said^'^  But 
in  order  to  prevent  malicious  accusations  it  was  then  the  law  that 
the  woman  should  immediately  after,  dum  recenafuerit  malefidum, 
go  to  the  next :  town  and  there  make  discovery  to  some  credible 
persons  of  the  injury  she  has  suffered.''      Later  on,  at  p.  213,  it 
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said  :  "  And  first  the  party  ravished  may  give  evidence  upon  oath^        Rw. 
and  is  in  law  a  competent  witness,  but  the  credibility  of  her      ^  ^• 
testimony  and  how  far  forth  she  is  to  be  believed  must  be  left  to    lilltman. 

the  jury  upon  the  circumstances  of  fact   that  occur  in  that         

testimony.      For  instance,  if  the  witness  be  of  good  fame ;  if  she        ^^^- 
presently  discovered   the    offence,    and    made   search   for   the    practice— 
offender     .     .     .     these  and   the  like   are   concurring  ciroum-      Indecent 
stances,  which  give  greater  probability  to  her  evidence.     But,     o^tsauit— 
on  the  other  side,  if  she  be  of  evil  fame,  and  stand  unsupported  c<>mpiaint~by 
by  others,  if  she  concealed  the  injury  for  any  considerable  time    prosecutrix 
after  the  opportunity  to  complain ;  if  the  place  where  the  fact  was  *^  prisoner^e 
alleged  to   be  committed  was  where  it  was  possible  she  might  ^dmUsibiiitv 
have  been  heard,  and  she   made  no  outcry,  these  and  the  like  of  particulars 
circumstances  carry  a  strong,  but  not  conclusive  presumption,  of  compl^iint. 
that  her  testimony  is  false  and  feigned.^^     It  is  too  late,  there- 
fore,   now  to   make   serious   objection   to   the  admissibility  of 
evidence  of  the  fact  that  a  complaint  was  made,  provided  it  was 
made  as  speedily  after  the  acts  complained  of  as  could  reason- 
ably be  expected.     We  proceed  to  consider  the  second  objection, 
which  is  that  the  evidence  of  complaint  should  be  limited  to  the 
fact  that  complaint  was  made  without  giving  any  of  the  par- 
ticulars of  it.      No  authority  binding  upon  us  was  cited  during 
the  argument,  either  in  support  of  or  against  this  objection.    We 
must  therefore  determine  the  matter  upon  principle.     That  the 
general  usage  has  been  substantially  to  limit  the  evidence  of  the 
complaint  to  proof  that  the  woman  made  a  complaint  of  some- 
thing done  to  her,  and  that  she  mentioned  in  connection  with  it 
the  name  of  a  particular  person,  cannot  be  denied;  but  it  is 
equally  true  that  judges  of  great  experience  have  dissented  from 
the  limitation ;  and  those  who  have  adopted  the  usage  have  ever 
carefully  discussed  or  satisfactorily  expressed  the  ground  upon 
which   their  views  have  been  based.     Rex  v.  Brazier,  decided 
in     1779,    is    the    earliest    authority     I    propose    to    cite     as 
throwing     any     valuable     light     upon     the     subject.      Before 
that    case     there     existed    in    the     minds     of    some    of    the 
judges    an    impression    that,    although    a    child    incapable    of 
understanding  the  natui*e  and  obligation  of  an  oath  was  not  a 
competent  witness,  nevertheless,  upon  a  charge  of  rape  or  assault 
with  intent  to  commit  that  crime,  she  might  and  ought  to  be 
heard  without  oath  to  give  the  court  information  ;  and  that  upon 
unsworn  information  the  accused  person  might  be  convicted. 
In  Rex  V.  Brazier,  tried  before  BuUer,  J.,  and  reported  in  East 
P.  C.  443,  and  Leach  C.  C.  198,  that  learned  judge  went  still 
further,    and    admitted    as  evidence  such    information  as  the 
testimony  of  third  persons  to  whom  it  was  first  given.    There  the 
prisoner  was  indicted  for  an  assault  with  intent  to  commit  a  rape 
upon  a  girl  under  seven  years  of  age.  The  girl  herself,  by  reason 
of  her  then  presumed  incompetency  to  be  sworn,  was  not  pro- 
duced as  a  witness  on  the  trial ;  inasmuch,  however,  as  she  had 
on  the  afternoon  of  the  day  on  which  the  outrage  was  charged  to 
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itBo        have  been  committed^  immediately  on  her  coming  home  made  a 

^  ^*  statement  to  her  mother  (though  not  in  the  presence  of  the 

Jallymav,    prisoner)  of  the  full  particulars  of  the  alleged  assault^  her  mother 

was  allowed  to  prove  this  statement^  and  it  was  left  to  the  jury 

^^'  as  evidence  of  the  facts  complained  of^  and  practically  upon  it 
Practice—  *^®  prisoner  was  convicted.  The  case  was  afterwards  twice  con- 
Indecent  sidered  by  the  judges ;  upon  the  first  occasion  two  of  them 
J"^JJ~  (Gould  and  Willes,  J  J.)  expressed  a  view  that  the  girPs  state- 
C(mimia%nt~by  ™®^^  w*8  admissible  as  part  of  the  transaction  itself;  this  view 
proseciUtix  was  not^  however^  adopted  by  the  rest  of  the  judges^  and  on  the 
inprU<mer*8  gecond  occasion  they  were  all  unanimously  of  opinion  that  no 
Ad^s^iUty  ^stimony  whatever  could  legally  be  received  except  upon 
of  particulars  oath,  and  that  no  evidence  on  oath  of  the  commission  of  the 
of  complaint,  crime  having  been  given^  the  evidence  of  the  girl's  statement  to 
her  mother  ought  not  to  have  been  received.  This  case,  there- 
fore, in  effect,  decided  that  the  mere  complaint  is  no  evidence  of 
the  facts  complained  of,  and  that  the  admissibility  of  the  evidence 
of  the  complaint  is  dependent  upon  proof  of  the  facts  or  other 
legalised  testimony.  It  is  obvious,  however,  that^  upon  the 
assumption  that  the  complaint  was  admissible  in  evidence,  it  was, 
in  the  case  referred  to^  admitted  with  all  its  details.  When  and 
for  what  reason  the  proof  of  the  complaint  was  first  limited  to 
answers  to  such  questions  as  these  :  '^  Did  she  make  a  com- 
plaint ?  *'  "  Did  she  mention  a  name  ?  "  "  Whose  name  ?  ^'  &c.,  I 
have  not  been  able  to  discover.  Rex  v.  Clarke  (2  Stark.  243)  is 
cited  in  several  text-books  on  Criminal  Evidence  as  an  authority, 
that  in  proving  the  complaint  the  particulars  of  it  cannot  be 
given  in  evidence^  but  the  ruling  of  Holroyd,  J.  certainly  does 
not  go  to  that  extent.  That  learned  judge  ruled^  indeed,  that  the 
fact  of  the  woman  having  made  a  complaint  was  admissible  in 
evidence,  as  also  a  description  of  her  state  and  appearance  at  the 
time.  But  he  did  not  rule  that  the  particulars  of  such  complaint 
could  not  be  given  in  evidence.  He  only  ruled,  and  in  our 
opinion  correctly  ruled,  that  they  were  not  evidence  of  the  truth 
of  her  complaint  or  of  the  statements  of  fact  on  which  it  is  based. 
In  this  sense  the  ruling  is  cited  in  Phillips  on  Evidence,  p.  204  ; 
and  in  this  sense  we  adopt  it  as  settled  law.  That  case  is  clearly 
not  an  authority  for  the  limitation  of  the  evidence  of  the  complaint. 
In  Reg.  v.  Walker,  18S9  (2  Moo.  &  R.  212),  on  the  trial  of 
a  person  for  assaulting  a  female  with  intent  to  commit  a  rape, 
Parke,  B.  permitted  a  relative  of  the  woman  to  whom  she  had 
made  immediate  complaint  to  give  evidence  generally  that  such 
complaint  was  made ;  but  refused  to  allow  the  witness  on 
examination  in  chief  to  state  the  particulars  of  it,  upon  the 
ground  that^  according  to  the  usage  which  had  been  obtained, 
such  particulars  should  not  be  given^  but  that  it  should  be  left  to 
the  prisoner's  counsel  to  bring  the  details  of  the  complaint  before 
the  jury  if  he  thought  fit  so  to  do.  It  is  clear,  however,  that  the 
learned  Baron  did  not  approve  of  that  usage,  for  he  prefaced  his 
ruling  by  saying,  "  The  sense  of  the  thing  certainiy  is  that  the 
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jury  should^  in    the  first  instance^   know   the    natare   of   the        R>o. 
complaint  made  by  the  prosecutrix,  and  all  that  she  then  said,      w,^ 
but  for  reasons  which  I  never  could  understand  the  usage  has     Lilltmaw. 

obtained/'     Beg.  v.  Megson  and  others,  1840   (9  0.  &  P.  420),        

was  an  indictment  against  the  prisoner  for  a  rape  on  a  woman        ]^' 
who  had  since  died  without  having  made  any  admissible  deposi-    Practice— 
tions  which  could  be  laid  before  the  jury.     That  she  had  been     Indecent 
ravished  by  somebody  was  beyond  all  question.     On  the  part  of    ^fV^'^ 
the  prosecution  it  was  sought  to   put   in  evidence   a  detailed  compla^t  by 
account  of  the  transaction  in  the  shape  of  a  complaint  by  the    prosecutrix 
woman  with  a  view  by  it  alone  to  show  the  prisoners  to  be  the  *n  prisoner's 
guilty  persons.     Rolfe,  B.  rejected  it,  saying,  ''  There  is  a  wide  j^dn^^l^ility 
difference  between  receiving  such  statements  as  confirmatory  of  of  particulars 
the  prosecutrix's  credibility  in  a  charge  of  rape  on  which  she  is  ^f  complaint. 
examined  as  a  witness,  and  a  case  like  the  present,  where  the 
complaint  made  is  to  be  received  as  independent  evidence/'     In 
summing  up  he  added,  ''In  ordinary  cases   of  rape,  when   a 
witness  describes  the  outrage  in  a  witness-box,  evidence  of  her 
complaint  soon  after  the  occurrence  of  the  outrage  is  properly 
admissible  to  show  her  credit  and  the  accuracy  of  her  recollec- 
tion."     This   case  is   in   our   opinion  improperly   cited   as   an 
authority  for  excluding  the  particulars  of  the  complaint.     We 
look  upon  it  only  as  a  ruling  that  the   particulars  could  not 
be  used  as  independent  evidence  of  the  facts  alleged  to  the  same 
effect  as  was,  according  to  our  interpretation,  the  ruling  in  Bex 
V.    Clarice.      The   last   few  words  of  the  summing  up   rather 
indicate  that  Baron  Bolfe's  view  was,  that  for  the  purpose  of  con- 
firmation merely  the  details  ought  to  be  given ;  how  otherwise, 
one  might  ask,  could  the  '^  woman's  credit  and  the   accuracy 
of  her  recollection  "  be  tested  by  it  ?     Bex  v.  Gutteridge  and 
others,   1840   (9  C.  &  P.  471),  was  a  very  similar  case.     The 
prosecutrix  was  absent  when  the  trial  took  place.    It  was  sought 
to  put  in  her  complaint  made  on  the  following  day  after  the 
alleged   outrage.      Parke,   B.   thought    it   safer  to  reject   the 
evidence  on  the  ground  that  it  was  not  part  of  the  res  gestce,  but 
only  confirmatory   evidence   which  could   not   be  used,   as   the 
prosecutrix  had  given  no  evidence.     There  is  nothing  in  that 
case  to  suggest  that  the  learned  baron  intended  to  rule  that,  if 
evidence  of  the  complaint  were  admissible,  the  particulars  ought 
to  be  excluded.     In  Beg.  v.  Osborne,  1842  (2  C.  &  M.  622),  on  an 
indictment  for  rape,  the  prosecutrix  on  oath  stated  that  soon 
after  the  alleged  outrage,  and  as  she  was  returning  home,  she 
made  complaint  to  a  Mrs.  Partridge,  who  was  called  as  a  witness 
to  confirm  her  statement.     The  counsel  for  the  prosecution  was 
allowed  to  ask,  "  Did  the  prosecutrix  make  any  complaint  ?  "  to 
which  the  answer  was  "  Yes  ? "     He  was  then  allowed  to  ask, 
''  Did  she  name  any  particular  person  ?  "  to  which  she  also  said 
''  Yes."      It  was  then  proposed  by  the  counsel  to  ask,  "  Whose 
name  was  mentioned  V     To  this  it  was  objected  that  the  ques- 
tion was  inadmissible  upon  the  ground  that,  though  the  fact  of 
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Rbo.        the  complaint  was  admissible  as  showing  that  the  prosecutrix  was 

William      ^^*  ^^  assenting  party,  the  name  was  an  important  particular  as 

LiLLTMAN.    against  the  prisoner,  and  therefore  could  not  be  asked,  and  the 

ruling  of  Patteson,  J.  in  the  case  of  Bex  v.  Wink  (6  0.  &  P.  397) 

(hereinafter  referred  to)  was  cited  in  support  of  the  objection. 

Practice—    ^^  support  of  the  question  it  was  urged  that  the  whole  complaint 
Indecent     was  admissible  as  part  of  the  res  gestce,     Cresswell^  J.  ruled  that 
b'^^^^I.   ^^®  statement  of  the  prosecutrix  did  not  form  part  of  the  res  gesfce 
Complaint  by  (treating  Bex  v.  Wink  as  a  direct  authority  against  the  question). 
prosecutrix    In  the  ruling  we  agree^  but  if  it  had  been  pressed  upon  that 
inpri9oner^8  learned  judge  that  the  complaint  in  all  its  details  was  neverthe- 
Adn^eibiUty  ^®^^  ^  ^^^^  admissible  for  the  purpose  of  showing  consistency  of 
of  particulars  couduct  ou  the  part  of  the  woman,  we  doubt  if  he  would  have 
of  complaint,  rejected  the  evidence.     At  all  events  the  case  cannot  be  taken  as 
a  ruling  upon  the  point  now  under  discussion,  for  the  decision 
was  founded  entirely  upon  the  statements  not  being  part  of  the 
res  gestae.     In  support  of  the  view  that  all  the  particulars  of  a 
complaint  are  admissible,  it  was  pointed  out  that  the  late  Sir 
James  Fitzjames  Stephen,  in  his  Digest  of  the  Law  of  Evidence, 
note  to  art.  8,  says  :  ''  I  heard  Willes,  J.  rule  that  they  were,  on 
several  occasions^  vouching  Parke,  B.  as  his  authority .''     And, 
after    saying    that    Bramwell^   B.   had   been  in    the   habit  of 
admitting  the  whole  of  the  complaint,  adds  his  own  view  that 
such  practice   is  certainly  in  accordance  with  common   sense. 
Two  reported  cases  were  brought  to  our  attention  in  which  such 
view  was  acted  upon.     In  Beg.  v.  Eyre  (2  F.  &  F.  579),  tried 
before  Byles,  J.,    on  a   trial   for  rape  the   prosecutrix,   being 
examined  in  chief,  was  asked  whether  she  had  made  any  com- 
plaint,  and   what    she   said.      To  an   objection   made  by  the 
prisoner's    counsel,  Byles,  J.   said  :    "  Whatever   she  said  imme- 
diately after  the  occasion,  and  what  was  said  to  her  in  answer,  is 
equally   evidence ;  ^'    the  latter  part  of  this  ruling  is   open  to 
question.      In  Beg,  v.  Frederick  Wood  (14  Cox  0.  C.  46),  tried 
before  Bramwell,  L.J.  at  Chester,  the  prosecutrix  gave  evidence 
that  the  prisoner  came  to  a  room  in  an  inn  where  she  was  barmaid, 
when  she  was  alone,  committed  a  rape  upon  her,  and  then  left 
the  house,  and  that  an  hour  and  a  half  afterwards  a  customer 
came  in  to  whom  she  made  a  complaint,  mentioning  the  prisoner's 
name  in  connection  with  it ;   it  was  proposed  for  the  prosecution 
to  ask    her  what   she  said    to    the    customer    and  his   reply. 
Bramwell,  L.J.  said :  ''I  shall  admit  the  conversation;   you  give 
evidence  of  a  complaint  being  made,  and  use  the  name  of  the 
prisoner,  leaving  it  to  the  jury  to  infer  that  the  girl  said  he  had 
committed  the  offence  we  are  now  trjring  him  for ;  I  do  not  see 
why  you  should  not  give  in  evidence  all  she  said  when  she  did  so 
complain,  leaving  it  to  the  jury  to  judge  of  the  value  of  such 
testimony.''    The  girl  then  told  in  minute  detail  the  particulars  of 
all  that  had,  as  she  alleged,  been  done  to  her  by  the  prisoner  and 
the  customer's  replies  to  her  story.    This  customer  was  also  called^ 
and  spoke  again  in  detail  as  to  the  complaint.    I  am  not  aware  of 
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any  other  cases  directly  bearing  upon  the  question  before  us.         Rbq. 
Many   others  were  cited,  all  of  which  we  have  examined,  but     ^j^^j*^,, 
finding  they  were  decided  upon  other  principles  of  the  laws  of    lilltman. 
evidence  than  that  which  governs  the  present  case,   and  that 

they  render  no  assistance  to  us  in  our   consideration  of  it,  we        

abstain  from  any  discussion  or  expression  of  opinion  upon  them.     Practice- 
After  very  carefiil  consideration,  we  have  arrived  at  the  conclusion      Indecent 
that  we  are  bound  by  no  authority  to  suppose  the  existing  usage    ^^•V^^^^_ 
of  limiting  evidence  of  the  complaint  to  the  bare  fact  that  a  com-  Convplaint  by 
plaint  was  made,  and  that  reason  and  good  sense  are  against  our    prosecutriae 
doing  so.     The  evidence  is  admissible  only  upon  the  ground  that  ^^p^^^^ 
it  was  a  complaint  of  that  which  is  charged  against  the  prisoner  AdmUeibiUinf 
and  can  be  legitimately  used  only  for  the   purpose  of  enabling  of  paHicuiara 
the  jury  to  judge  for  themselves  whether   the  conduct  of  the  ^f  cornpiaint. 
woman  was  consistent  with  her  testimony  on  oath,  given  in  the 
witness  box,  negativing  her  consent,  and  affirming  that  the  acts 
complained  of  were  against  her  will,  and  in  accordance  with  the 
conduct  they  would  expect  in  a  truthful  woman  under  the  circum- 
stances detailed  by  her.     The  jury,  and  they  only,  are  the  persons 
to  be  satisfied  whether  the  woman^s  conduct  was  so  consistent  or 
not.      Without  proof  of  her  condition,  demeanour,  and  verbal 
expressions,  all  of  which  are  of  vital  importance  in  the  considera- 
tion of  that  question,  how  is  it  possible  for  them  satisfactorily 
to  determine  it  f      Is  it  to  be  left  to  the  witness  to  whom  the 
statement  is  made  to  determine  and  report  to  the  jury  whether 
what  the  woman  said  amounted  to  a  real  complaint  ?      And  are 
the  jury  bound  to  accept  the  witness'  interpretation  of  her  words 
as  binding  upon  them  without  having  the  whole  statement  before 
them  and  without  having  the  power  to  require  it  to  be  disclosed 
to  them,  even  though  they  may  feel  it  essential  to  enable  them  to 
form  a  reliable  opinion  ?      For  it  mast  be  borne  in  mind  that  if 
such  evidence  is  inadmissible  when  offered  by  the  prosecutrix, 
the  jury  cannot  alter  the  rules  of  evidence  and  make  it  admis- 
sible by  asking  for  it  themselves.     In  reality  affirmative  answers 
to  such  stereotyped  questions  as  these — "  Did  the  prosecutrix 
make  a  complaint "   (a  very  leading  question,  by  the  way)  "  of 
something  done  to  herself?^'     ''Did  she  mention  a  name?'' — 
amount  to  nothing  to  which  any  weight  ought  to  be  attached — 
they  tend  rather  to  embarrass  than  assist  a  thoughtful  jury,  for 
they  are  consistent  either  with  there  having  been  a  complaint  or 
no  complaint  of  the  prisoner's  conduct.     To  limit  the  evidence  of 
the  complaint  to  such  questions  and  answers  is  to  ask  the  jury  to 
draw    important    inferences  from   imperfect  materials,   perfect 
materials  being  at  hand  and  in  the  cognisance  of  the  witness  in 
the  box.      In  our  opinion  nothing  ought  unnecessarily  to  be  left 
to  speculation  or  surmise.     It  has  been  sometimes  urged  that  to 
allow  the  particulars  of  the  complaint  would  be  calculated  to  pre- 
judice the  interests  of  the  accused,  and  that  the  jury  would  be 
apt  to  treat  the  complaint  as  evidence  of  the  facts  complained  of. 
Of  course,  if  it  were  so  left  to  the  jury,  they  would  naturally  so 
VOL.  xvni.  A  A 
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Rbo.       treat  it.     Bnt  it  never  could  be  legally  so  left^  and  we  tliink  it  is 
Wnl  ^^®  ^^^^  ^^  ^^^  j^^g®  *o  impress  upon  the  jury  in  every  case  that 

LiLLTMAN.    ^^^7  ^^®  ^o^  entitled  to  make  use  of  the  complaint  as  any  evidence 

whatever  of  those  facts^  or  for  any  other  purpose  than  that  we  have 

^^^        stated.     With  such  a  direction  we   think  the   interests   of  an 
Practice-^    innocent  accused  would  be  more  protected  than  they  are  under 
Indecent     the  present  usage.     For  when  the  whole  statement  is  laid  before 
v^^^^l-.   the  jury,  they  are  less  likely  to  draw  wrong  and  adverse  inferences 
Oomplainrby  ^^^  ™*y  Sometimes  come  to  the  conclusion  that  what  the  woman 
proaecutrim    said  amounted  to  no  real  complaint  of  any  offence  committed  by 
%npr%8oner*8  tj^e   accused.      Moreover,    the  present  usage  and  consequent 
Adn^t^liiy  ii^^certainty  in  practice  (for  the  usage  is  not  universal)  provokes 
of  partieviare  many  objections  to  the  evidence  on  the  part  of  the  prisoner's 
of  complaint,  counsel,  and  these  are  generally  looked  upon  with  disfavour  by 
the  jury ;  and  the  very  object  of  confining  the  evidence  of  the 
complaint  to  the  few  stereotyped  questions  we  have  referred  to 
is  often  defeated  by  a  device,  not  to  be  encouraged,  by  which  the 
name  of  the  accused,  though  carefully  concealed  as  an  in  admissible 
particular  of  the'  complaint,  is  studiously  revealed  to  the  jury  by 
some  such  question  and  answer  as  the  following  .  ^'  In  conse- 
quence of  that  complaint  did  you  do  anything  ?  '^     ''  Yes ;  I  went 
to  the  house  of  the  prisoner's  mother,  where  he  lives,  and  accused 
him.''     This  seems  to  us  an  objectionable  mode  of  introducing 
evidence  indirectly  which  if  tendered  directly  would  be  inadmis- 
sible.    We  are  aware  that  Patteson,  J.  is  reported  in  Bex  v. 
Wink  (6  0.  &  P.  397)  to  have  suggested  that  such  a  mode  of 
obtaining   the  evidence  might  be  adopted,  but  we  cannot  help 
thinking  that  there  must  be  some  inaccuracy  in  the  report,  and 
the  suggestion  did  not  meet  with  the  approval  of  Cresswell,  J.  in 
Bex  V.  Osborne  (2  0.  &  K.  624),  nor  of  Brett,  J.  in  Beg.  v.  Thomas 
(13  Oox  C.  0.  77),  nor  can  we  approve  of  it.     In  the  result,  our 
judgment  is  that  the  whole  statement  of  a  woman  containing  her 
alleged  complaint  should,  so  far  as  it  relates  to  the  charge  against 
the  accused,  be  submitted  to  the  jury  as  a  part  of  the  case  for 
the  prosecution,  and  that  the  evidence  in  this  case  was  therefore 
properly  admitted.     The  conviction  must  be  affirmed. 

Conviction  affi/rmed. 
Solicitor  for  the  Crown,  The  Solicitor  to  the  Treasury. 
Solicitors  for  the  prisoner,  WilUams  and  Son,  Lincoln. 
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QUEBN^S  BENCH  DIVISION. 
May  2  and  June  2,  1896. 

(Before  Lord  Russell,  O.J.,  Pollock,  B.,  Hawkins,  Cayb,  and 

Wills,  JJ.) 

Reg.  v.  Ebdheim.  (a) 

Evidence — Admissibility — Bankruptcy  Act,  1883  (46  ^  47  Vict. 
c.  52) — Bankrwptcy  Act,  1890  (58  &  54  Vict,  c,  71) — Bankruptcy 
examinMion — Admissions — Proof — Oral  evidence  as  to  state- 
ments made  on  banhru/ptcy  examination. 

Hie  statements  which  a  bankrupt  makes  in  the  cowrse  of  his  exami- 
nation in  bankruptcy  are  not,  though  he  is  examined  under  com- 
pulsion, to  be  regarded  fl»  induced  by  undue  influence.  They 
are,  therefore,  admissible  in  evidence  against  him,  unless 
&tcluded  by  the  provisions  o/58  ^  54  Vict.  c.  71,  s.  27  (2). 

The  provision  contained  in  46  8f  47  Vict,  c  52,  s.  17,  that  the 
notes  of  the  examination  when  read  over  to  and  signed  by  the 
bankrupt  may  be  used  in  evidence  against  him,  provides  merely 
a  con/venient  method  of  proof,  and  does  not  exclude  oral  evidence 
of  the  statements  made  by  the  bankrupt  in  the  course  of  such 
examination. 

Semble  ^'  conduct,*^  in  the  Bankruptcy  Act,  1883,  s.  17  (1)  refers 
to  the  matters  specified  in  sect.  28  of  that  Act, 

CASE  stated  for  the  opinion  of  this  Court  by  the  Depaty 
Recorder  for  the  city  of  Leeds  as  follows  : — 
1.  Max  Erdheim  was  tried  before  me  at  the  Epiphany  Quarter 
Sessions  of  the  Peace  for  the  city  of  Leeds,  on  the  7th  day  of 
January,  1896,  upon  an  indictment  charging  him  with  the  com- 
mission of  the  following  misdemeanours  under  the  Debtors  Act, 
1869  (32  &  33  Vict.  c.  62),  s.  11,  viz. :— In  the  first  count  with 
not  discovering  part  of  his  property  to  the  trustee  in  his  bank- 
ruptcy (sub-sect.  1).  In  the  second,  third  and  fourth  counts  with 
fraudulently  removing  goods  to  the  value  of  lOZ.  within  four 
months  before  the  presentation  of  a  bankruptcy  petition  against 
him  (sub-sect.  5) .  In  the  fifth  count  with  making  a  material 
omission  irom  a  document  relating  to  his  affairs,  to  wit,  a  cash 
account  for  the  period  of  four  months  before  his  bankruptcy 
(sub-sect.  6).  In  the  sixth  count  with  making  a  material  omis- 
sion from  a  document  relating  to  his  affairs,  to  wit,  a  goods  account 
for  the   same  period  (sub-sect.  6.)     In  the  seventh  count,  with 

(a)  Reported  by  A.  A.  BsiHUira,  Esq.,  Barrister-at-Ijaw. 
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RifiG.  attempting  to  aocoant  for  his  property  by  fictitioas  expenses 

Ebd^  (sub-sect.  12). 

'  2.  On  the  3rd  day  of  May,  1895,  a  petition  in  bankruptcy  was 

1896.  filed   against  the  prisoner  in  the  County  Court  of  Yorkshire, 

.T~~  holden  at   Leeds,  and  a  receiving  order    duly    made  thereon; 

AdmiaaibiUty  ^^^  ^^  ^^^  ^^^^  ^^7  ^^  M!ay,  1895,  the  prisoner  was  adjudged 
—BtcLtem&nt  bankrupt. 

in  bankruptcy      3.  Pursuant  to  the  Bankruptcy   Act,   1883    (46   &  47  Vict. 
^^!!!^Orai^  c.  52),  8.  17  the  public  examination  of  the    prisoner  was  held 
evidence  as  to  before  the  Said  County  Court  on  the  25th  day  of  June,   1895, 
—Banhrwptcy  and  by  adjournment  on  the  9th  day  of  July,  the  23rd  day  of  July, 
1890-46*^47  *^^®  2^^^  ^*y  ^*  September,  and  the  19th  day  of  Norember,  1895, 
Viet,  e,  52 ;    respectively,  upon  which  last  day  the  examination  was  adjourned 
53  ^  54  Viet,  sine  die,  and  had  not  been  resumed  at  the  date  of  the  said  trial. 
^-  ''^-  4.  Under  sub-sect.  8  of  the  said  sect.  17  and  rule  07  of  the 

Bankruptcy  Rules  1886,  the  said  County  Court  appointed  William 
Foster  Greenhalgh  to  take  down  in  shorthand  the  evidence  of 
the  prisoner  at  the  said  public  examination,  and  to  make  tran- 
scripts of  the  questions  and  answers  put  to  and  given  by  the 
prisoner  at  the  said  public  examination,  and  those  transcripts 
were  to  be  the  notes  of  the  examination  under  the  said  sect.  17. 

5.  On  each  of  the  five  days  of  the  public  examination  of  the 
prisoner,  Grreenhalgh  took  down  at  the  said  County  Court,  in 
shorthand,  the  evidence  of  the  prisoner,  and  made  transcripts 
of  the  said  questions  and  answers.  None  of  the  said  transcripts 
were  read  over  to  or  signed  by  the  prisoner. 

6.  Greenhalgh  was  called  as  a  witness  for  the  prosecution  at 
the  said  trial,  and  proved  formally  the  various  matters  stated  above 
in  paragraphs  4  and  5.  As  the  notes  of  the  public  examination 
could  not  be  used  in  evidence  against  the  prisoner,  the  counsel 
for  the  Grown  proposed  to  give  parol  proof  of  admissions  made 
by  the  prisoner  in  the  course  of  the  public  examination  of  facts 
tending  to  establish  the  charges  contained  in  the  indictment,  and 
for  that  purpose  tendered  the  further  evidence  of  Greenhalgh  that 
he  might  prove  those  admissions  verbally. 

7.  It  was  objected  by  the  counsel  for  the  prisoner  that  the 
further  evidence  of  Greenhalgh  was  not  admissible  on  two 
grounds.  First,  that  the  public  examination  never  having  been 
completed,  the  prisoner  might  not  have  had  an  opportunity  to 
make  a  complete  statement  and  explanation  with  regard  to 
everything  charged  against  him;  and,  secondly,  that,  inasmuch 
as  all  the  requirements  of  the  said  sect.  17,  viz.:  ''Such  notes 
of  the  examination  as  the  court  thinks  proper  shall  be  taken 
down  in  writing,  and  shall  be  read  over  to  and  signed  by  the 
debtor,  and  may  thereafter  be  used  in  evidence  against  him,'' 
had  not  been  complied  with  no  other  evidence  could  be  given 
of  any  admission  made  by  the  prisoner  at  the  said  public 
examination. 

8.  I  overruled  both  these  objections.  With  regard  to  the 
first,  that  it  could  only  appear  when  proof  was  tendered  of  it 
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whether  the  statement  were  incomplete  or  not^  and  as  to  this  I        Rbo. 
find  as  a  fact  that  no  incomplete  statement  was  given  in  evidence     ^^^j^ 

before  me.    And  as  to  the  second  objection^  that  since  the  public        

examination  and  the  notes  of  the  prisoner's  evidence  then  given        1896. 
had  been  properly  taken  in  accordance  with  the  said  sect.  17^        7ZiZ> 
and  that  by  law  the  prisoner  was  compelled  to  answer  at  the  said  Admissihility 
pablic  examination  upon  oath  all  questions  the  Court  might  put  —Statement 
or  allow  to  be  put  to  him,  whether  tending  to  criminate  him  or  ***  bankruptcy 
not,  and  that  the  statute  was  permissive  only  as  to  making  the  ^^^qJ^/^** 
notes  evidence,  the  fact  that  those  notes  bad  not  been  read  over  evidence  as  to 
to  and  signed  by  the  prisoner  did  not  exclude  the  ordinary  rule  —Bankruptcy 
of  law  that  parol  admissions  made  by  a  prisoner  might  be  proved  tsto^e^i? 
by  the  parol  evidence  of  some  person  who  heard  them,  and  I    vict.  c.  52 ; 
permitted  the  further  evidence  of  Greenhalgh  to  be  given.  53  4-  54  Vict. 

9.  That  further  evidence  was  the  verbal  proof  by  Greenhalgh        ^•^^' 
of  such  of  the  several  questions  to  and  answers  by  the  prisoner 
daring   the   said  pablic   examination  as   were   required  to   be 
deposed  to  at  the  said  trial  on  behalf  of  the  prosecution  and  of 

the  defence.  Such  proof  consisted  for  the  prosecution  of 
admissions  of  fact  made  by  the  prisoner  against  himself  material 
to  the  whole  of  the  charges  in  the  indictment,  and  for  the 
defence  of  matters  tending  to  show  there  was  no  intent  to 
defraud. 

10.  In  addition  to  Greenhalgh  the  prosecution  called  other 
witnesses  and  put  in  evidence  the  file  of  proceedings  in  the 
bankruptcy  of  the  prisoner,  and  except  what  was  elicited  in 
cross-examination  of  the  witnesses  for  the  prosecution  no  evi- 
dence was  given  on  behalf  of  the  prisoner. 

11.  I  left  all  the  facts  proved  by  Greenhalgh  and  the  other 
witnesses  and  evidence  to  the  jury,  and  they  found  the  prisoner 
guilty  on  all  the  counts  of  the  indictment.  I  then  discharged 
the  prisoner  on  recognisance  of  bail  of  himself  and  two  sufficient 
securities  conditioned  to  appear  at  the  next  quarter  sessions  for 
the  city  of  Leeds  to  receive  judgment. 

The  question  of  law  I  have  reserved  for  the  consideration  of 
and  determination  by  the  Court  of  Crown  Cases  Reserved  is 
whether  the  further  evidence  of  Greenhalgh  was  legally  admis- 
sible at  the  said  trial.  If  it  was,  the  conviction  is  to  be  affirmed, 
if  not,  to  be  quashed. 

C.  MelloT  for  the  prisoner. — First,  the  statement  made  by  a 
debtor  on  his  examination  in  bankruptcy  is  a  continuous  narra- 
tive, and  part  only  cannot  be  used,  for  the  debtor  has 
a  right  to  an  opportunity  to  explain  or  qualify  any  state- 
ment or  admission  which  he  may  have  made  in  the  course 
of  his  examination.  The  fact  that  the  notes  were  not 
signed  shows  that  the  examination  was  never  completed, 
and  that  this  opportunity  was  not  afforded  to  the  prisoner. 
Secondly,  the  principle  of  the  common  law  being  that 
no  person  can  be  c^led  to  incriminate  himself,  statements 
made  by  a  bankrupt  upon  his  compulsory  examination  would  not 
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Rk«        be  admissible  as  evidence  against  him^  but  for  the  express 
j^"-         enactments  to  that  effect.     In  Beg.  v.  Scott  (15  L.  J.  128,  M.  C.) 

*     the   notes   taken   apon  the   examination   of  a    bankrupt   were 

1896.        admitted  as  evidence  against  a  prisoner  because  such  notes  had 
~-        been  taken  in  strict  conformity  with  the  Bankruptcy  Act   of 
AdmissSiUty  ^^^  >  Mid  SO  in  Reg.  V.  Sloggett  the  examination  was  regular, 
—Statement  and  the  notes  thereof  had  been  read  over  to  and  signed  by  the 
in  hankrwptcy  bankrupt  as  provided  by  the  Act,  and  although  the  matter  in 
^^^^^^Om^**  question  in  that  case  was  not  matter  which  he  could  have  been 
evidence  ae  to  compelled  to  answer  under  sect.  117  of  the  Bankruptcy  Act  of  1849 
—Banlmuptcy  (12  &  13  Vict.  c.  106),  yet,  as  the  bankrupt  had  not  objected  to 
1890—46^47*°®^®'^^  ^^^  statement  was   considered  to  have  been  voluntary. 
Vict,  c.  52 ;    A  bankrupt  may  now,  however,  be  examined  as  to  his  "  conduct " 
58  #  54  Vict  by  virtue  of  sect.  17  of  the  Bankruptcy  Act  of  1888  (46  &  47 
c.  71.        Vict.  c.  52),  and  not  only  as  to   matters  which  concern   the 
disposal  of  his  property  :  {Re  a  Solicitor,   25  Q.  B.  17.)     He 
cannot  refuse  to  answer  any  question  which  may  be  put  to  him, 
and  it  is  therefore  necessary  that  compliance  with  the  conditions 
under  which  the  notes  of  the  examination  are  admissible  should 
be  strictly  enforced.     To  permit  the  shorthand  writer  to  give 
parol  evidence  of  what   the  prisoner  said  and   to  refresh  his 
memory  from   the  notes  made  at   his   examination,  would,  in 
effect,  admit  the  notes  themselves,  although  none  of  the  con- 
ditions prescribed  by  the  statute  had  been  fulfilled.     The  only 
evidence  of  what  is  said  by  a  debtor  on  his  examination  in  bank- 
ruptcy are  notes  taken  in   accordance  with  the  provisions   of 
sect.    17   of   the   Bankruptcy  Act,   1888,  and  read  over  to  or 
by  and  signed  by  the  debtor  as  described  by  that  section  as 
amended  by  the  Bankruptcy  Act,  1890,  sect.  2  (1)  (53  &  54  Yict. 
c.  71).     The  Bankruptcy  Act,  1890  (58  &  54  Vict.  c.  71),  by 
s.  27  (2)  repeals  sect.  85  of  the  Larceny  Act  (24  &  25  Vict, 
c.  96),  and  prohibits  the  admittance  of  even  a  properly  authenti- 
cated statement  in   proceedings  in  respect  of  any  of  the  mis-> 
demeanours  referred  to  in  that  section.      The  inference  to  be 
drawn  from  this  provision  is  that  it  was  intended  to  restore  to  the 
debtor  that  protection  which  he  enjoyed  at  common  law,  but  of 
which,  as  it  appeared  from  the  decision  in  Reg.  v.  Scott,  he  had 
been  deprived  by  the  Bankruptcy  Act  of  1849. 

Sir  Robert  B.  Finlay  (Solicitor-Greneral)  {H.  Sutton  and 
G.  Banks  with  him)  for  the  Crown. — This  case  found  as  a  fact 
that  no  incomplete  statement  was  admitted  in  evidence  against 
the  prisoner.  Each  answer  made  by  the  prisoner  upon  his 
examination  in  bankruptcy  was  a  statement  complete  in  itself, 
and  he  might  have  qualified  any  statement  by  another  statement. 
At  the  most,  incompleteness  could  but  affect  the  weight  to  be 
attached  to  the  evidence,  and  that  an  answer  might  tend  to 
incriminate  the  debtor  was  no  reason  for  permitting  him  to 
refuse  to  answer  a  question  which  might  properly  be  put 
to  him  in  his  examination  under  the  Bankruptcy  Act  of 
1849:  {Elx  parte  Cossens,  Buck's  Bk.  Cas.  531).     The  Bank- 
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mptcy  Act  of  1849  contained  no  express  provision^  as  does  the        Rig. 
Act  of  1883.  that  the  notes  of  the  examination  of  a  debtor  shall     „    ^' 
be  admissible ;  yet  it  was  decided  in  the  case  of  Reg,  v.  Scott 
{ubi  sup,),  a  case  which  is  binding  on  the  Conrt^  that  an  exami-        1896. 
nation  taken  nnder  that  Act  was  admissible  as  evidence  against       ^Z~ 
the  debtor.     The  provision  that  the  notes  taken  id  accordance  AdmisHbiUty 
with  sect.  17  of  the  Bankruptcy  Act  of  1883  was  only  a  pro-  —Statement 
vision  as  to  the  convenience  of  proof.     If  the  conditions  of  the  *"  bankrv^tcy 
section  were   complied  with,   the  notes  themselves   would   be  **^!!!*^i^^ 
evidence,  bnt  where  they  have  not  been  read  over  to,  or  by,  evidence  as  to 
and  sicrned  by  the  debtor,  other  evidence  as  to  the  statements  —Bankruptcy 
made  by  the  debtor  is  necessary.       Anything  that  a  prisoner  jgdO-^eTi? 
says  is  evidence  against  him,  unless  it  is  excluded  by  a  statutory    vict.  c.  52 ; 
enactment.      In   Bex   v.    Christopher  Taylor  (16  State   Trials,  53  4- 54  Fict. 
p.  214)  it  was  held  that  a  statement  made  by  a  person  upon  his        ^'  ^^' 
examination  by  the  Privy  Council  was  evidence  against  him,  as 
also  was  a  voluntary  confession  reduced  to  writing,   but  not 
signed  by  the  prisoner:  {Bex  v.  Lamb,  2  Leech,  625).     In  the 
case  of  Beg.  v.  8kem  (Bell,  C.  0.  97 ;  28  L.  J.  91,  M.  C.)  the 
Court  was  divided  as  to  the  admissibility  of  the  examination  in 
bankruptcy  of  a  prisoner,   but  in  that  case  the  prisoner  was 
indicted  for  an  offence  created  by  5  &  6  Vict.  c.  39,  sect.  6  of 
which  statute  provided  that  a  person  should  not  be  convicted  by 
any  evidence  in  respect  of  an  act  done  by  him  if  he  should, 
previously  to  his  being  indicted  for  such  offence,  have  disclosed 
the  same  in  any   examination  or   deposition   before   any  com- 
missioner of  bankruptcy ;  and  the  question  for  the  consideration 
of  the  Court  was  whether  the  prisoner  had  made  a  disclosure 
previously  to  being  indicted.     A  similar  proviso   was  contained 
in  the  Larceny  Act  (24  &  25  Yict.  c.  85),  and  this  proviso  is 
repealed  by  sect.  27  of  the  Bankruptcy  Act,  1890,  which  enacts 
that  "  a  statement  or  admission  made  by  any  person  in   any 
compulsory  examination  or  deposition  before  any  court  on  the 
bearing  of  any  matter  in  bankruptcy,  shall  not  be  admissible 
as  evidence  against  that  person  in  any  proceeding  in  respect  of 
any  of  the  misdemeanours  referred  to  in  the  said  sect.  85.'^     If 
the  contention  on  behalf  of  the  prisoner  was  right,  that  enact- 
ment was  unnecessary,  for  a  debtor  would  be  protected  by  the 
common  law. 

C.  Mellor  in  reply. 

Lord  Russell,  C.J.  delivered  a  written  judgpnent  as  follows : — 
The  defendant  was  charged  with  certain  misdemeanours  under 
the  Debtors  Act,  1869.  On  the  20th  day  of  May,  1895,  he  had 
been  duly  adjudicated  bankrupt,  and  under  the  Bankruptcy  Act, 
1883,  sect.  17,  he  had  been  duly  examined  on  oath  on  five 
different  days,  and  on  the  last  of  those  days — ^namely,  the  19th 
day  of  November,  1895 — ^the  examination  was  adjourned  sine  die. 
During  his  examination  a  shorthand  writer  had  taken  down  in 
shorthand  the  evidence  of  the  defendant  and  made  a  transcript 
of  it,  but  the  transcript  was  not  read  over  to  or  by  or  signed  by 
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Rho.        the  defendant.     At  the   trial   parol  evidence  of  the  shorthand 
.,    ••  writer  was  tendered  and  received  of  statements  or  admissions 

^ made  by  the  defendant  in  the  course  of  his  examination  of  facts 

1896.        tending:  to  establish   the   misdemeanours   with   which  he   was 
' — _    charged.     The  question  is,  was   that  parol   evidence  properly 
Admisa^uty  admitted  ?     It  was  argued  that  it  was  improperly  admitted — 
—Statement  first^  on  the  ground  that  the  examination,  having  been  adjourned 
inbanirrupecy  ^12^  die,  was  not  completed,  and  therefore   the  prisoner  might 
^^—OrdT^  not  have  had  the  opportunity  of  making  a  complete  statement 
evidence  aa  to  and  explanation.     As  to  this,  it  is  to  be  observed  that  the  deputy 
—Bankruptcy  recorder  has  in  the  case  before  us  found  as  a  fact  that  no  incom- 
1890^464^47  P^®*®  statement  was  given  in  evidence,  by  which  I  understand 
Vict.  c.  62 ;    him  to  mean  that  the  statements  of  which  evidence  was  given 
53  4-  54  Vict,  were  not  fragmentary,  but  were,  as  far  as  the  particular  facts 
^'  ^^-        dealt  with  by  them,  complete.     This,  however,  is  not,  I  apprehend, 
the  character  of  the  objection  in  fact  urged.     That  objection  I 
understand  to  be  that,  even  if  otherwise  admissible,  the  parol 
evidence  of  the  statements  made  was  not  admissible,  because  the 
examination  was  adjoarned  sine  die    and  was  not  in  that  sense 
complete.     In  my  judgment,  whichever  form  the  objection  takes, 
it  is  one  which  goes  only  to  the  effect  and  weight  of  the  evidence^ 
»nd  not  to  its  admissibility.     If  the  jury  thought  that  the  state- 
ments were  fragmentary  or  incomplete  it  would  properly  affect 
the  weight  they  would  think  it  just  to  attribute  to  Uiem,  but  their 
admissibility  would  not  be  thereby  affected.     The  second  and 
main  objection  urged  is  that  upon  the  true  construction  of  the 
17th  section  of  the  Bankruptcy  Act,  1883,  the  only  evidence  which 
can  be  received  of  the  statements  made  by  the  bankrupt  is  the 
transcript  taken  down  in  writing  and  read  over  to  and  signed  by 
the  debtor  under  that  Act,  or  read  over  by  the  debtor  and  signed 
by  him  under  the  later  Act  of  1890.     A  further  objection  urged 
was  that  any  such  transcript,  even   if  read  over  and  signed, 
would  not  be  admissible  in  a  criminal  prosecution,  and  that  d 
fortiori  parol  evidence  of  statements  made  during  the  examination 
was  not  admissible  in  such  a  prosecution.     In  support  of  these 
objections  the  principle  nemo  tenetur  aeipsv/m  accvsare  was  relied 
upon.     I  proceed  to  consider  these  contentions.     The  principle 
referred  to  has  undoubtedly  been  regarded  as  an  important  one. 
Lord  Eldon*  described  it  as  one  of  the  most  sacred  principles  of 
the  law:  {Ex  parte  Cossens;  Re  Worrell,  Buck's  Bk.  Cas.,  p.  540). 
But  he  proceeds  to  point  out  that  he  has  always  understood  that 
proposition  to  admit  of  a  qualification  with  respect  to  the  juris- 
diction in  bankruptcy — namely,  that  a  bankrupt  cannot  refuse  to 
discover  his  estate  and  effects  and  particulars  relating  to  them, 
though,  in  the  course  of  giving  information  to  his  creditors,  that 
information  may  tend  to  show  that  he  has  committed  a  criminal 
offence.     He  points  out  that,  under  the  law  then  existing,  while 
the  commissioners  would  not  compel  a  bankrupt  to  answer  a 
question  directly  aimed  at  incriminating  him,  they  would  compel 
him  to  answer  questions  which  might  tend  in  that  direction.     I 
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am,  however^  relieved   from  the  necessity  of  considering   old        Rao. 
aathorities  on  this  subject  as  express  statutory  provisions  have     „    ^' 

taken  the  place  of  usage  and  judicial  authority^  and  the  latter  are         ' 

only  useful  in  so  far  as  they  may  throw  light  upon  the  proper        1896. 
principle  of  construction  to  be  applied  to  the  Acts  of  the  Legis-        '      _ 
lature.     By  the  Bankruptcy  Act,  1849,  sect.  117,  it  was  provided  Admissibility 
that  the  Court  might  summon  the  bankrupt  before  it,  and,  if  —8tatement 
necessary,  compel  his  attendance  by  warrant,  and  that  it  should  *•*  ^(^^^^ptey 
be  lawful  for  the  court  to  examine  the  bankrupt  (after  he  had  *'"^q^J^ 
made  a   solemn  declaration  to   speak  the  truth)    touching   all  evidence  aa  to 
matters  relating  to  his  trade,  dealings,  or  estate,  or  wbich  might  —Bwnkruptcy 
tend  to  disclose  any  secret  grant  or  concealment,  and  to  reduce  i89o-l46(f-47 
his  answers  into  writing,  which  examination  when  reduced  into    viet.  c.  52  ; 
writing  the  bankrupt  should  sign  and  subscribe.     The  construe-  53  4r  54  Vict. 
tion  and  effect  of  that  section  were  carefully  considered  in  the        ^'  ^^' 
case  oi  Beg.  v.  Scott,  decided  in  1856,  and  reported  in  25  L.  J., 
M.  C.  128.     In  that  case  the  answers  of  the  bankrupt  had  been 
reduced  into  writing  and  signed  by  him.     Questions  were  put 
to  the  bankrupt  and  answered  by  him,  under  threat  of  committal, 
in  relation  to  his  trade  books,  and  these  are  stated  in  the  case 
framed  by  Willes,  J.,  for  the  opinion  of  the  Court  for  Crown 
Cases  Reserved,  to  have  influenced  the  jury  against  the  prisoner, 
and  tended  to  cause  his  conviction.     It  was  objected  in  that  case 
that  the  statements,  being  made  after  a  declaration  tantamount 
to  an  oath,  they  were  inadmissible ;  secondly,  that  they  were  not 
voluntary ;  and,  thirdly,  were  made  after  threats  from  a  person 
in  authority ;  but  the  Court  (Coleridge,  J.  dissenting)  held  that 
the  signed  statement  was  admissible.     As  to  the  first  objection, 
the  court  held  that,  if  the  examination  was  taken  under  oath 
administered  by  proper  authority,  it  is  admissible.     As  to  the 
objection  that  the  statements  were  not  voluntiary,  it  was  held 
that  such  an  objection  does  not  apply  to  a  lawful  examination  in 
the  course  of  a  judicial  proceeding,  and,  as  to  the  alleged  threats, 
two  or  three  were  no  more  than  a  warning  to  the  defendant  of 
the  consequences  which  in  point  of  law  would  follow  from  his 
refusing  to  give  a  true  answer  to   the  questions  put  to  him. 
Lastly,  as  to  the  arguments  based  upon  the  principle  nemo  tenetur 
seipsum  accusare,  the  Court  held  that  the  statute  of  1849  had  in 
the  case  in  question  taken  away  this  privilege,  by  enacting  that 
he  must  answer  touching  all  matters  relating  to  his  trade  or 
estate  without  any  qualification.     It  is  to  be  observed  that  in  this 
case  there  was  no  express   provision  that  the  answers  of  the 
bankrupt  should  be  admissible  in  evidence  against  him.     In  my 
judgment  the  principles  enunciated  in  this  case  (with  the  decision 
in  which  I  entirely  agree)  practically  determine  the  present  case, 
but  as  the  precise  question  here  reserved  turns  upon  a  later 
statute,  it  is  necessary  to  examine  that  later  statute.     The  exami- 
nation in  question  took  place  under  the  Bankruptcy  Act  of  1883, 
sect.  17  of  which  provides  that  the  Court  may  appoint  a  day  for 
the  examination  of  the  debtor,  at  which  he  shall  be  examined  as 


362  CRIMINAL  LAW  CASKS. 

Rbg.        to  his  conduct^  dealings^  and  property.     It  provides  that  the 
iBwnwimyf      Court  maj  adjonm  the  examination  from  time  to  time^  that  the 

'     official  receiver  may  take  part  in  the  examination  and^  if  authorised^ 

1896.        may  employ  a  solicitor  with  or  without  coansel;  a  trustee^  if  ap- 
EviUnL—    pointed  before  the  examination  conclades^  may  take  part  in  it^  the 
AdmianbiUty  Court  may  put  such  questions  to  the  debtor  as  it  may  think 
—Statemmt  expedient^  and  lastly  it  is  provided  in  these  terms^  sub-sect.  8 : 
in  hankrv^tcy  "  rfx^Q  debtor  shall  be  examined  upon  oath,  and  it  shall  be  his 
—Oral      d^^y  ^  answer  all  such  questions  as  the  court  may  put  or  allow 
evidence  as  to  to  be  put  to  him.     Such  notes  of  the  examination  as  the  court 
—Bankruptcy  thinks  proper  shall  be  taken  down  in  writing,  and  shall  be  read 
1890-^6^47  ^^®^  ^^  ^^^  signed  by  the  debtor,  and  may  thereafter  be  used  in 
Viet.e,  52 ;   ovideuce  against  him.     They  shall  also  be  open  to  the  inspection 
58  4-  54  Vict,  of  any  creditor  at  all  reasonable  times."     Finally,  by  sub-sect.  9, 
*•  ^^-        when  tlie  Court  is  of  opinion  that  the  affairs  of  the  debtor  have 
been  sufficiently  investigated,  it  shall  declare  the  examination 
concluded.     As  to  the  subjects  upon  which  the  debtor  may  be 
examined,  it  is  to  be  observed  that  his  ''  conduct  '*  is  included, 
a  word  not  found  in  the  117th  section  of  the  Act  of  1849.     In 
my  judgment  this  makes  no  difference,  and  I  think  that  under 
the  former  Act  the  matter  intended  to  be  covered,  as  I  conceive 
by  that  word  in  the  latter  section,  could  have  been  made  the 
subject  of  examination  under  the  former  Act.     It  seems  to  me 
that  "  conduct "   there  relates   to   the  matters   referred  to  in 
sect.  28  dealing  with  the  considerations  which  the  Court  ought 
to  weigh  as  to  granting  or  refusing  an  order  of  discharge,  or  as 
to  the  terms  on  which  such  order  may  be  granted.     To  return 
to  the  construction  of   this   section,  it   will   be    seen  that  the 
examination,  if  authenticated  as  provided  in  sub-sect.  8,  may 
thereafter  be  used  in  evidence  against  the  bankrupt  without  any 
qualification   pointing  to  its  exclusion  in  the  case  of  criminal 
proceedings.     Indeed,  seeing  that  a  bankrupt  is  not  likely  to  be 
the  subject  of  civil  proceedings,  it  is  more  difficult  to  suppose 
that   the   exclusion   of  criminal  proceedings   could   have   been 
intended.     I  think,  therefore,  it  must  be  taken  as  clear,  con- 
formably  with    the    decision   in    Reg.   v.    Scott,   that,   if  duly 
authenticated  as  provided  by  sub- sect.  8,  the  examination  could 
properly  be  used  against  the  defendant  on  a  criminal  charge. 
It  is  equally  clear   that,  not  being  regularly  authenticated,  it 
cannot  be  put   in   evidence.     If  it  could,  it  would  become  in 
itself,  without  further  proof  than  compliance  with  the   formal 
provisions  of  the  Act,  substantive  evidence,  but  the  point  that 
we  have  here  to  decide  is — Is  such  authenticated  examination  the 
sole  evidence  which  can  be  given  of  statements  or  admissions  of 
the  defendant  during  his  examination  ?     I  am  clearly  of  opinion 
that  it  is  not.     In  the  first  place,  the  statute  does  not  say  that 
it  shall  be  the  only  evidence  of  his  statements.     In  the   next 
place,  his  statements  have  been  made  on  an  occasion  when  he 
was  under  lawful  examination  on  oath,  and  therefore  are  not  to 
be  regarded  as  induced  by  threats  or  promises,  or  under  undue 
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inflaence^  circamstances  which  would  properly  caase  them   to        Rso. 
be  regarded  as  not  being  voluntary,  and  therefore  inadmissible.  *'* 

I  regard  the  statutory  provision,  therefore,  as  one  intended  to        

provide  only  for  the  most  authentic  way  of  presenting  to  the        1896. 
Court   the  statements   made,    but    not   at   all   as   intended    to        T~~ 
exclude  all  other  modes  of  giving  evidence  of  statements  made  AdmisHbiUty 
by  the  defendant  in  the  course  of  his  examination.     We  cannot  —8tat&merU 
give  effect  to  the  objection  made  without  construing  the  statute  *^  bankruptcy 
as  if  it  had   said,  which  it   does   not,  that  the   authenticated   *^*^!!!!^j**^** 
examination  shall  alone  be  received  as  evidence  of  the  state-  evid&nce  at  to 
ments  so  made.     If  then,  this  view  is  correct,  is  there  any  rule  —Bankru^ptcy 
of  law  by  which  his  evidence  should  be  excluded  ?     I  know  of  iggo^l^^^iy 
none.     I  take  the  general  rule  to  be  (apart  from  any  express    Vtct.  c.  52 ; 
statutory  exceptions)  that  any  statement  made  by  a  party  rele-  ^3  ^  54  Vict. 
vant  to  the  matter  in  hand  may  be  given  in  evidence  against       ^'  ^^* 
him  in  any  civil  case  and  also  in  any  criminal  case,  except  where 
such  statement  is  made  upon  oath  improperly  administered^  or 
where  such  statement  is  not  voluntary  within  the  principle  to  which 
I  have  already  referred.     I  think  this  view  is  strengthened  by 
the  provisions  in  the  Bankruptcy  Act,  1890,  which  by  sect.  27  (1) 
repeals  so  much  of  sect.  85  of  24  &  25  Vict.  c.  96  as  provides 
that  no  person  shall  be  liable  to    be  convicted  of  any  of  the 
misdemeanours  mentioned  in  sects.  75  and  84  of  that  Act  (being 
frauds  by  agents,  bankers,  or   factors),  if  he   shall   have  first 
disclosed  the  same  in  any  compulsory  examination  or  deposition 
before  any  Court  on  the  hearing  of  any  matter  in  bankruptcy  or 
insolvency,   and   which   further   provides,   in  sub-sect.   2,   that 
a  statement  or  admission  made  by  any  person  in  any  compulsory 
examination  in  bankruptcy  shall  not  be  admissible  as  evidence 
against  that  person  in  any  proceeding  in   respect  of  the  mis- 
demeanours referred  to  in  sect.  85.     It  is  noticeable  that  sub- 
sect.  2  does  not  speak  of  a  signed  statement  or  examination,  but 
of  a  statement  or  admission^  the  latter  a  word  which  can  hardly 
be  taken  to  be  descriptive  of  a  formal  statement  read  over  to  or 
by   and  signed  by  the  bankrupt  or  other  person.     But  more — 
while  it  expressly  negatives  the  admissibility  of  a  statement  or 
admission  made  in  any  compulsory   examination  or  deposition 
before  any  court  on  the  hearing  of  any  matter  in  bankruptcy 
where   the   proceedings  are    in    respect    of   any   of    the    mis- 
demeanours referred  to  in  sect.  85  of  the  Larceny  Act,  1861,  it 
is  wholly  silent  as  to  any  procedings  in  respect  of  misdemeanours 
(such  as  are  here  in  question)  outside  the  Act  of  1861.     It  has 
been  objected  that  the  broad  principle  which  I  have  expressed 
would  recognise  the  admissibility  of  tbe  evidence  of  any  person 
as  well   as    the    shorthand    writer    as    to    the    statements   or 
admissions  made  by  a  bankrupt  during  his  examination.     This 
is  quite  true ;  it  would.     But  this  seems  to  me  to  be  only  an 
objection  to  the  weight  and  reliability  of  the  evidence,  not  to  its 
admissibility,   and    I  have  no  fear  that,  in  the  application   in 
practice  of  the  principle  enunciated,  both  judges  and  juries  may 
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not  well  be  trasted  to  discriininate  between  evidence  of  state- 
ments accaratelj  recorded  and  formally  aathenticated  and  evi- 
dence of  statements  which  do  not  fall  within  that  category.  In 
the  result^  therefore^  the  conviction  will  be  affirmed. 

CotmcUon  affirmed. 

Solicitor  for  the  prosecution^  Solicitor  to  the  Treasury. 

Solicitor  for  the  prisoner,  E.  F.  S.  Pearson,  Leeds. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  May  19,  1896. 

(Before  Lord  Russbll,  C.J.  and  Wilis,  J.) 

Poster  (app.)  v.  Fyfe  and  anothbb  (resps.).  (a) 

Mines — Inspector  of  mines — Authorising  agent  to  lay  information 
— Metalliferous  Mines  Regulation  Act,  1872  (35  ^  36  Vict, 
c.  77),  ss.  33  and  35. 

An  inspector  of  mines  u/nder  the  Metalliferous  Mines  Regulation 
Act,  1872,  having  determined  to  prosecute  for  an  offence  under 
the  Act  which  can  be  prosecuted  before  a  Court  of  summary 
juHsdiction,  is  entitled  to  authorise  an  agent  to  lay  the  vnforma- 
tion  in  his  name. 

M,,  an  inspector  of  police  in  the  county  of  M.,  laid  an  information 
against  the  respondents  for  an  offence  under  sect.  13  o/  the 
Metalliferous  Mines  Regulation  Act,  1872  (35  8f  36  Vict.  c.  77). 
In  such  information  he  described  himself  as  the  duly  authorised 
argent  on  that  behalf  for  F.,  an  inspector  of  mines  under  the  Act, 
m  whose  na/me  the  information  was  laid.  At  the  hearing  F. 
appeared  to  support  the  information,  but  the  respondents  raised 
the  objection  thai  the  information  was  bad  on  the  ground  that 
under  sect.  2b  of  the  Act  it  should  be  laid  by  the  inspector  in 
person.  Them/ogistrates  adopted  this  view,  and  declined  to  hear 
the  case.     At  F.'s  request  a  case  was  stated. 

Held,  that  once  the  inspector  himnelf  had  decided  thai  the 
prosecution  should  be  instituted,  he  had  the  same  right  to  lay  his 
information  by  an  a^ent  as  any  other  prosecutor  v/nder  sect.  10 

{a)  Reported  by  J.  A.  Stbauan,  Kbq«,  Barrister-ut-Law. 
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of  the  Summary    Jurisdiction  Act,   1848,  which    is  incorpo-  Foster 

rated  with  the  Metalliferous  Mines  Regulation  Act,   1872,   by  p„g'^i,„ 

sect,   33.  AKOTBKR. 


/^ASB  stated  by  the  justices  of  the  county  of  Merioneth.  1896. 

•mm'  ■ 

In  December,  1895,  one  Morgan  appeared  before  a  justice  of   prolecuUon 
the  county  and  laid   an  information   against   the   respondents,        under 
which  commenced  in  these  words  :  Metalliferous 

Minei  Act — 
The  information  of  Olement  Le  Neve  Foster,  of,  ^.,  Her  Maje8ty*8  Inspector  of    Information 
Metalliferous  Mines,  by  David  Thomas  Morgan,  of,  &c ,  inspector  of  police,  his  daly  laid  by  agent 
authorised  agent  in  that  behalf,  who  upon  oath  states  that,  &c.  — Povoer  of 

The  information  went  on  to  charge  the  respondents  with  **^^!f^g  ^ 
having  unlawfully  failed  to  cause  the  top  of  the  shaft  of  an  authority— 
abandoned  mine  of  which  they  were  owners  to  be  and  to  be  kept  36  4'  86  Viet. 
securely  fenced  for  the  prevention  of  accidents,  contrary  to  the  '^'  '^^35**  ' 
provisions  of  sect.  14  of  the  Metalliferous  Mines  Regulation  Act, 
1872  (35  &  36  Vict.  c.  77). 

At  the  hearing  of  the  information  before  the  justices  in  petty 
session  Mr.  Foster  appeared  with  his  solicitor  in  support  of  the 
charge  set  out  in  the  information.  The  respondents,  however, 
took  the  objection  that,  the  offence  here  being  one  which  could 
be  prosecuted  before  a  Court  of  summary  jurisdiction  under 
sect.  35  of  the  Act,  the  information  could  not  be  laid  by  anyone 
except  the  inspector  himself,  save  with  the  consent  in  writing  of 
a  Secretary  of  State.  Here  it  was  admitted  that  there  was  no 
such  consent,  and  the  information,  being  on  the  face  of  it  laid 
not  by  the  inspector  but  by  an  agent  of  the  inspector,  it  was 
bad. 

Sect.  35  of  the  Metalliferous  Mines  Regulation  Act,  1872,  is  as 
follows : 

No  prosecution  shall  be  instituted  against  the  owner  or  agent  of  a  mine  to  which 
this  Act  applies  for  any  ofiFence  under  this  Act  which  can  be  prosecuted  before  a  court 
of  summary  jurisdiction,  except  by  an  inspector  or  with  the  consent  in  writing  of 
a  Secretary  of  State ;  and  in  the  case  of  any  offence  of  which  the  owner  or  agent  of 
a  mine  is  not  guilty,  if  he  proves  that  he  had  taken  all  reasonable  means  to  prevent 
the  commission  thereof,  an  inspector  shall  not  institute  any  prosecution  against  such 
owner  or  agent,  if  satisfied  that  he  had  taken  sach  reasonable  means  as  aforesaid. 

Sect.  88.  All  offences  and  penalties  under  this  Act,  and  all  money  and  costs  by  this 
Act  directed  to  be  recovered  as  penalties,  may  be  prosecuted  and  recovered  in  manner 
directed  by  the  Summary  Jurisdiction  Acts  before  a  court  of  summary  jurisdiction. 

The  Summary  Jurisdiction  Act,  1848  (Jervis^s  Act,  11  &  12 
Vict.  c.  48j,  enacts  : 

Sect.  10.  Every  such  complaint  upon  which  a  justice  or  justices  of  the  peace  is  or 
are  or  shall  be  authorised  by  law  to  make  an  order,  and  every  information  for  any 
offence  or  act  punishable  upon  summary  conviction  .  .  .  may  be  laid  or  made 
by  the  complainant  or  informant  in  person,  or  by  his  counsel  or  attorney,  or  other 
person  authorised  in  that  behalf. 

The  justices  being  of  opinion  that  the  information  was  not 
properly  laid^  refused  to  hear  it^  and  Mr.  Foster,  being  dissatis- 
fied with  this  decision  in  point  of  law,  the  justices  at  his  request 
stated  a  case  for  the  opinion  of  the  High  Uourt. 
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Foster  Henry  Sutton  for  the  appellant.^The  short  point  was  whether 

Ftfb  AMD    *^  inspector  of  mines  can,  under  the  Metalliferoos  Mines  Begala- 
ANOTHER,     ^lon  Act,  1872,  lay  an  information  by  an  agent  f     This  depended 

on  sects.  33  &  35  of  the  Act  and  sect.  10  of  Jervis's  Act  (11  & 

l^'       12  Vict.  c.  43).     It  was  admitted  that  sect.  35  preclndes  ordinary 

Mines—     members  of  the  public  from  initiating  prosecutions  under  the 

Prosecution   Act  save  with  the  written  consent  of  the  Home  Secretary ;  but  it 

f^-T       ^^s  submitted  that,  when  the  prosecutor  is  an  inspector,  there  is 

Min^Iei^  nothing  in  that  section  to  take  away  from  him  the  right  given  to 

Iriiformation  every  prosecutor  by  sect.  10  of  Jer vis's  Act,  to  lay  his  infor- 

laidby  agent  mation   by   an  agent.      If  the  justices'   decision  was   right  an 

insp^OorU   inspector  under  the  Act  would  be  unable  to  lay  an  information 

delegate      even  by  his  solicitor.     All  the  Act  reqaires  is  that  the  inspector 

authority--  shall  determine  when  a  prosecution  shall  be  initiated,  and  once 

c  n^M^83*  ^®  ^^^  determined  to  prosecute  he  has  the  same  rights  under 

35.'     '  sect.  10  of  Jervis's  Act  as  other  prosecutors. 

Macaskie  for  the  respondents. — The  first  point  was  that  there 
was  no  evidence  here  that  in  fact  the  inspector  did  authorise  the 
prosecution.  The  subsequent  appearance  of  the  inspector  in 
support  of  the  charge  was  quite  consistent  with  the  prosecution 
having  been  instituted  by  Morgan,  and  subsequently  ratified  by  the 
appellant.  The  objection  to  informations  being  laid  by  agents  was 
that  it  would  be  impossible  to  prevent  sabsequent  ratification  of  an 
unauthorised  prosecation.  Parliament  had  insisted  on  a  written 
consent  being  given  by  the  Secretary  of  State  in  authorising 
prosecutions  in  order  to  prevent  such  subseqaent  ratification.  If 
it  had  intended  that  the  agents  of  inspectors  might  lay  informa- 
tions, it  would  have  insisted  on  the  authority  to  lay  them  being 
written  too.  The  second  point  was,  that  Parliament,  if  it  had 
intended  informations  to  be  laid  by  agents,  would  have  said  so. 
The  third  point  was,  that,  under  sect.  16  of  Jervis's  Act,  in  the  case 
of  an  unsuccessful  prosecution  costs  may  be  given  against  the 
prosecutor.  If  these  informations  by  agents  were  permitted  the 
inspector,  in  case  the  prosecution  failed,  might  repadiate  the  agent, 
and  so  the  defendant  might  be  unable  to  recover  his  costs.  [Lord 
Russell,  C.J. — ^AU  these  difficulties  as  to  costs — ^assuming  they 
are  difficulties — arise  equally  in  all  cases  of  information  by  agents 
under  sect.  10  of  Jervis's  Act.]  In  every  case  of  agency  the 
CO  art  insists  on  the  authority  of  the  agent  being  strictly  proved : 
{Anderscm  v.  Hamlin,  63  L.  T.  Rep.  168 ;  25  Q.  B.  Div.  221 ; 
Kyis  V.  Barber,  58  L.  T.  Rep.  229). 

Lord  Russell,  C.J. — This  case  must  be  remitted  to  the  justices 
with  an  intimation  that,  in  the  judgment  of  this  Court,  the  view 
they  took  of  the  construction  of  sect.  35  of  the  Metalliferous 
Mines  Regulation  Act,  1872,  was  wrong.  The  information  was 
laid  in  the  name  of  Mr.  Le  Neve  Foster — ^an  inspector  of  mines 
under  the  Act.  The  person  laying  it  was  Morgan,  who  is  stated 
in  the  information  to  be  the  duly  authorised  agent  for  that 
purpose  of  the  inspector.  The  charge  against  the  respondents 
was,  that  they,  being  the  owners  of  a  metalliferous  mine,  the 
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working  whereof  was  discontinned^  did  on  the  day  named  in  the      Fostir 
information^  unlawfully  fail  to  oanse  the  top  of  a  shaft  to  be  and     p^g'^^m, 
to  be  kept  securely  fenced,  contrary  to  sect.  13  of  the  Act.     One     anothbb. 
point  only  was  taken  at  the  hearing,  and  that  was,  that  under 

sect.  35  the  information  must  be  laid  by  the  inspector  himself        

and  by  no  one  else — that  he  could  not  authorise  anyone  to  lay      Mines— 
the  information  in  his,  the  inspector's,  name.     That  was  the   Prosecution 
point,  and  the  only  point,  discussed  before  the  magistrate,  and  so       )*?^ 
we  cannot  go  into  the  question  whether  there  was  or  was  not  Mines  Ad— 
sufficient    evidence  that  Morgan  was  duly   authorised    by   the  Information 
inspector,  though,  if  it  were  necessary  to  express  an  opinion,  I  ^^^  «^«»* 
believe  there  was  ample  evidence,  and  that  altogether  apart  from  ^!J^J^^  ^ 
any  ratification.     That  point,  however,  has  not  been  submitted  to      delegate 
us,  and  I  will  not  deal  with  it,  but  with  the  real  contention  before   auihority— 
the   magistrates,   that  the    information    must   be   laid    by    the   c,llssZZ 
inspector  himself,  and  that  he  could  not  authorise  an  agent  to     '    35.' 
lay  it  for  him.     On  this  contention  the  magistrates  decided  in 
the  respondent's  favour,  and  the  question  is,  was  their  decision 
right  ?     In  my  opinion  their  decision  was  right.      I  agree  with 
the  contention  of  the  respondents'  counsel  that  the  scheme  of  the 
Act   is  to  prevent  any  save  a  limited   class   of  persons   from 
initiating  prosecutions  under  the  Act.      I  agree  also  that  the 
scheme  of  this  Act  is,  that  the  inspector  shall  use  his  own  judg- 
ment as  to  whether  prosecutions  should  or  should  not  be  initiated. 
But  I  see  nothing  in  the  scheme  of  sect.  35  of  the  Act  to  exclude 
the  application  of  sect.  10  of  Jervis's  Act,  which  is  incorporated 
in  this  Act.     I  think  here  that  this  was  a  prosecution  instituted 
by  an  inspector  of  mines,  because  the  inspector  did  authorise 
Morgan   to  institute  the  proceedings  in  his  name.      That  dis- 
poses of  the  case.     But  counsel  has  suggested  that  difficulties 
might   arise  as  to  costs  in  case  the  information  is  laid  by  an 
agent,  as,  if  the  prosecution  failed,  the  defendant  might  find  it 
hard  to  prove  that  the  agent  was  authorised  to  prosecute  should 
the  authority  to  do  so  be  repudiated  by  the  inspector.     As  I 
pointed  out  during  the  argument,  the  same  kind  of  difficulties 
might  arise  in  other  cases  of  informations  laid  by  an  agent  under 
sect.  10  of  Jervis's  Act,  and,  as  my  brother  Wills  pointed  out, 
no  such  difficulties  have  in  fact  arisen.     Two  cases  have  been 
cited  by  counsel,  which  I  will  shortly  refer  to.     As  to  the  first — 
ATiderson  v.  Hamlm — ^it  was  necessary  to  prove  an  authority  to 
prosecute,  and  the  point  being  distinctly  raised,  it  was  held  by 
the  Court  that  there  was  not  sufficient  evidence  to  prove  it.     As 
to  Kyle  V.  Barber,  I  need  merely  say  it  has  no  application  to 
the  present  case.     For  these  reasons  I  am  of  opinion  that  our 
judgment  must  be  for  the  appellant  on  the  point  raised  by  the 
case,  which  must  therefore  be  remitted  to  the  magistrates. 

Wills,  J. — I  am  of  the  same  opinion.  Sect.  35  of  the 
Metalliferous  Mines  Regulation  Act,  1872^  gives  a  very  important 
protection  to  mine-owners.  It  provides  that  the  mental  act  of 
deciding  to  institute  proceedings  must  be  the  act  of  the  inspector 
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FosTSB  himself^  and  that  he    cannot  delegate  it  to   an   agent.      No 

„    *•  question  of  ratification  by  him  of  a  prosecution  can  arise  nnless 

ANOTHBB.  ^^3  mental  act  of  instituting  it  was  not  his,  and  as  to  this,  when 

the  information  is  not  laid  by  him,  it  is  the  duty  of  the  magis- 

^^-  trates  to  satisfy  themselves  whether  he  did  decide  to  institute 

Mines—  ^^^  prosecution,  and  whether  he  did  authorise  the  person  who 

Prosecution  laid  the  information  to  lay  it.     But  assuming  it  was  the  inspector 

x^fi^  ^ho  instituted  the  prosecution,  I  can  see  no  reason  at  all  why 

Mines  Act—  ^®^*'  15  of  Jervis^s  Act,  which  is  incorporated  in  the  Metalliferous 

Information  Mines  Regulation  Act,  1872,  by  sect.  38,  should  not  apply,  and 

laid  by  agent  ^}jy  ^j^q  inspector  cannot  have  the  same  facilities  as  to  laying 

his^t^to  informations    as    other    prosecutors.     Obviously    it    would    be 

delegate  extremely  inconvenient  if  the  inspector  had  in  every  case  to  go 

authority—  ^  petty  sossious  to  lay  an  information  in  person.     It  would  take 

^^tr^t^^'  up  valuable  time,  and  I  see  no  reason  for  holding  that  sect.  35 

c.  77,88.69,     .  r-  /      1  T       J.'  !• 

35.         imposes  any  such  obligation  upon  him. 

Case  remitted  to  magistrates 
Solicitor  for  the  appellant.  Solicitor  to  the  Treasv/ry. 
Solicitors  for  the  respondents,  James  Neale,  agent  for  Lloyd, 
George,  and  Lloyd,  Portmadoc. 


QUEEN^S  BENCH   DIVISION. 

Friday,  May  15,  1896. 

(Before  Lord  Russell,  O.J.  and  Wills,  J.) 

BoBBOw  (app.)  V,  HowLAND  (resp.).  (a) 

Obstruction  of  sanitary  authority — Removal  of  house  refuse — 
Refusal  to  allow  scavengers  to  enter  house  for  removal  of  refuse 
— *'  Wilful  obstruction^' — Public  Health  {London)  Act,  1891 
(54^  55  Vict.  c.  76),  ss.  16,  30,  31,  116. 

Under  the  provisions  of  sect,  16  of  the  Public  Health  (London)  Act, 
1891,  the  London  County  Council  made  a  bye-law  that  the 
sanitary  authority  should  remove,  at  least  once  in  every  week  the 
house  refuse  on  premises  within  their  district,  but  they  had  made 
no  bye-law  as  to  the  duties  of  occupiers  of  houses  for  the  purpose 
of  facilitating  the  removal  of  such  refuse,  and  an  authority  under 
this  bye-law  appointed  a  certain  day  in  each  week  for  the  removal 
of  such  refuse,  and  gave  due  notics  of  the  same.     The  respon- 

(a)  Beported  by  W.  W.  Orb,  Esq.,  Barrister-at-Law. 
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dent  objected  to  the  weekly  removal  of  refuse  as  being  an  unnecss-  Bobbow 

sa/ry  annoyance^  and  on  a  certain  day  he  refused  to  allow  the  „    ^* 

scavengers  of  the  authority  to  enter  his  house  for  the  purpose  of  

removvng  the  refuse  :  1896. 

Held^  that  the  respondent,  in  so  refusin^g,  was  guilty  of  ^^  wilfully  ~T 

obstructing  ^'  the  officers  of  the  authority  in  the  execution  of  the  Ja^^^j^ 

Act  within  the  meaning  of  sect.  116  of  the  Act,  and  was  liable  to  auth<miy— 

the  penalty  imposed  by  that  section.  Removal  of 

CASE  stated  by  a  metropolitan  police  magistrate  sitting  at  the  gi^^^^n^sc, 
Clerkenwell  Polioe-conrt.  to  he  entered 

A    complaint  was  ppeferred    by   the    appellant^   a   foreman    —**W%l(fui^ 
soayenger  in  the  employment  of  the  vestry  of  the  parish  of  St.  ^^^^^^^^ 
Mary,  Islington,  onder  the  Pablio  Health  (London)  Act,  1891,      Health 
against  the  respondent,  for  that  on  the  31st  day  of  January,  1896,  (London)  Act, 
at  his  honse,  in  the  said  parish,  he  wilfully  obstructed  the  appeU  ^^^]T^^^^ 
lant  and  others,  being  officers  of  the  vestry,  which  is  the  sanitary  m.  16,  30,  31, 
authority  of  the  parish,  or  being  persons  employed  in  the  execu-        116.* 
tion  of  the  Public  Health  (London)  Act,  1891,  contrary  to  the 
provisions  of  the  Act. 

The  magistrate  dismissed  the  complaint  and  stated  this  case. 

The  following  facts  were  proved  and  were  not  disputed  by  the 
respondent. 

Under  the  provisions  of  sect.  16  of  the  Public  Health  (London) 
Act,  1891,  the  London  County  Council  had  made  certain  bye-laws 
as  to  the  removal  and  disposal  of  house  refuse,  and  by  No.  7  of 
such  bye-laws  it  was  provided. 

The  sanitary  authority  shall  cause  to  be  remoyed  not  less  frequently  than  onoe  in 
every  week  the  house  refuse  produced  on  all  premises  within  their  district. 

The  county  council  had  not  made  any  bye-laws  nnder  such 
section  as  to  the  duties  of  the  occupier  of  any  premises  in  con- 
nection with  honse  refuse  so  as  to  facilitate  the  removal  of  it  by 
the  scavengers  of  the  sanitary  anthority.  The  vestry  is  the  sani- 
tary authority,  and  the  premises  were  occupied  by  the  respondent 
as  a  dwelling-house. 

In  compliance  with  the  bye-law  the  vestry,  as  the  sanitary 
anthority,  made  arrangements  for  a  weekly  collection  of  house 
refuse  within  their  parish,  commencing  on  the  17th  day  of  June, 
1895,  and  a  notice  was  served  by  the  vestry  upon  the  respon- 
dent, that,  to  meet  the  requirements  of  the  county  council,  they 
had  decided  to  institute  a  weekly  collection  of  house  refuse,  and 
that  the  scavengers  appointed  by  the  vestry  would  call  at  his 
premises  on  Friday  in  each  week  to  remove  the  house  refuse. 

The  respondent  objected  to  the  weekly  removal  of  his  house 
refuse  as  an  unnecessary  annoyance,  and  ne  refused  to  allow  the 
appellant  and  his  assistants  to  remove  the  house  refuse  from  his 
premises  on  the  proper  days  for  the  weekly  removal,  and,  in  con- 
sequence of  such  refusals,  written  notice  was  sent  to  him  on 
behalf  of  the  vestry. 

On  Friday,  the  5lst  day  of  January,  1896,  the  appellant  with 

VOL.  mn.  B  B 
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BoBBow     two  other  men,  all  three  being  persons  dnly  employed  by  the 
„    ^'         vestry  in  the  execution  of  the  Act  so  far  as  regards  the  removal 

'    of  house  refuse,  attended  at  the  respondent's  premises  and  asked 

1896.       to   be  allowed  to  remove  the  house  refuse,  but  the  respondent 
— :        repeatedly  refused  to  allow  the  dustman  to  enter  his  premises^  and 
saHvUwy     refused  to  allow  and  did  not  permit,  the  removal  of  the  house 
cvuthorily-^  refuse  on  his  premises  by  the  scavengers,  who  did  not  attempt  to 
Rsmovai  of   remove  the  same  by  force. 
^EtfjOTHT"      There  were  abont  one  and  a  quarter  baskets  of  house  refuse 
aliowpremMes  (consisting  of  ashes)  on  the  respondent's  premises  at  the  time,  bat 
to  he  entered  it  was  not  suggested  that  such  refuse  caused  any  nuisance. 
— -"  WilM^       On  the  part  of  the  appellant  it  was  oontended  that,  inasmuch 
—  Public     ^  by  sect.  30  of  the  Pnblic  Health  (London)  Act,  1891,  it  is 
Health      enacted  that  ^^  it  shall  be  the  duty  of  every  sanitary  authority  to 
iflSi— ^i/?5  ^®^°'*®  *^®  ^^^  removal  at  proper  periods  of  house  refuse  from 
Victe.  76,    premises,''  and  that  by  sect.  31  of  the  same  Act,  it  is  enacted 
88. 16,  30,  31,  that ''  every  sanitary  authority  shall  employ  a  sufficient  number  of 
11^*        scavengers     ...     for  the    execution    of    the  duties  of   the 
sanitary  authority  under  this  Act  in  respect  to  {inter  alia)  the 
collection  and    removal    of    .     .     .     house    refuse;"    and    by 
sect.  16  of  the  same  Act  it   is  enacted  that  ^'it  shall  be  the  duty 
of  every  sanitary  authority  to  observe  and  enforce  any  bye-laws 
made  under  this  section ;  "  and,  inasmuch  as  the  above-mentioned 
bye-law  directs  a  weekly  removal  of  house  refuse,  the  conduct  of 
the   respondent  in  refusing  to  allow   and   not  permitting  the 
removal  of  the  house  refuse  amounted  to  a  wilful  obstruction 
under  sect.  116  of  the  Act,  which  imposed  a  penalty  not  exceed- 
ing bl.  upon  any  person  who   ''  wilfully  obstructs  any  member  or 
officer  of  a  sanitary  authority  or  any  person  duly  employed  in  the 
execution  of  this  Act ; "  and  that,  if  such  refusal  were  not  covered 
by  such  section,  there  is  no  provision  under  which  an  occupier 
conld   be   compelled   to  allow  his  house  refuse  to  be  removed 
unless  and  until  it  became  a  nuisance  as  defined    by  the  Act, 
when  he  conld  be  proceeded  against  under   the  sections  of  the 
Act  relating  to  abatement  of  nuisances. 

The  respondent  appeared  in  person  before  the  magistrate,  and 
merely  submitted  that  it  was  an  unnecessary  annoyance  to  him  to 
have  his  dust  removed  weekly. 

The  magistrate  was  of  opinion  that  the  mere  refusal  to  permit 
house  refuse  to  be  taken  away  was  not  an  offence  under  the  Public 
Health  (London)  Act,  1891,  and  that  the  refusal  of  the  respondent 
did  not  amount  to  a  wilful  obstruction  of  an  officer  of  a  sanitary 
authority  or  of  a  person  duly  employed  in  the  execution  of  the  Act 
and  he  dismissed  the  summons. 

The  learned  magistrate  stated  his  reasons  as  follows  :  Sect.  123 
of  the  Metropolis  Management  Act,  1855,  which  is  repealed 
by  the  Public  Health  (London)  Act  1891,  is  not  re-enacted 
by  the  last-mentioned  Act.  Such  section  is  as  follows  :  '^  Any 
occupier  of  any  house  or  land  or  other  person  who  refuses  or 
does  not  permit  any  soil,  dirt,  ashes,  or  filth  to  be  taken  away 
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by  the   scavengers  appointed  by  the  vestry     ...     or   who      Bohbow 
obstrncts  the  said  scavengers  in  the  performance  of  their  duty    h^^^^^j, 

shall     .     .     .     forfeit  and  pay  a  sum  of  51"     By  sect.  142  of  the        

Pablic  Health  Act^  1875^  it  is  enacted  that  the  Acts  specified  in        1896. 
the  4th  schedule  are  thereby  repealed  to  the  extent  specified  in  ^^.     "j: 
the  third   column   to  that   schedule  as   from  the   date  in  that     sanitary 
schedule  mentioned.      By  such  schedule  sect.  126  was  repealed   authority— 
as  from  the  coming  into  operation  of  any  bye-law  made  for  the  j^^^^^^jf 
like  object;  but  by  sub-sect.  4  of  sect.  142  of  the  Public  Health    ^tf/UMlto^ 
(London)  Act,  1891,  it  is  provided  that  any  enactment  expressed  allowpremiHs 
in  the  4tfa  schedule  to  that  Act  to  be  repealed  as  from  the  coming  ^  ^^f  mt^red 
into   operation   of  any  bye-law  made   for  the  like  object  shall^  ^strue^n" 
although  no  such  bye-law  is  made,  be  repealed  on  the  expiration     _  PubUe 
of  twelve  months  next  after  the  commencement  of  that  Act,  and      Health 
sect.  126  of  the  Act  of  1855  wastherefore  repealed  on  the  1st  day  ^^$^4  f  55 
of  January  1893.  vict.  c  76, 

The  mi^strate  was  of  opinion  that  the  provisions  of  the  Public  m-  16,  80,  81, 
Health  (London)  Act,   1891,  evidently  contemplated  that   the        ^^^* 
county   council  would  make   bye-laws  as  to  the  duties  of  the 
occupiers  of  any  premises  in  connection  with  house  refuse,  and  in 
the  absence  of  such  bye-laws  the  respondent  ought  not  to  be 
convicted  of  a  different  offence. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
magistrate  came  to  a  correct  decision  in  point  of  Law  in  dis- 
missing the  complaint  as  not  coming  within  the  terms  of 
sect.  116. 

Macmarran,  Q.C.,  for  the  appellant,  was  stopped. 

The  respondent  appeared  in  person. 

Lord  RnssiLL,  C.«f.— I  am  of  opinion  that  the  magistrate  was 
clearly  wrong  in  the  decision  to  which  he  came  in  this  case.  The 
diflBcnlty  which  he  appears  to  have  felt  arose  from  the  fact  that 
there  was  in  the  Metropolis  Management  Act,  1855,  a  pre- 
vious dealing  in  express  terms  with  the  offence  which  is  alleged 
to  have  occurred  here;  but  the  London  County  Council  in 
making  their  bye-laws  did  not  think  it  right  to  make  a  bye-law 
directed  in  express  terms  to  the  same  object  as  sect.  126  of  the 
Act  of  1855.  1  have  no  doubt  the  County  Council  had  not  done 
80,  because  they  considered  that  the  law  as  it  stood  was  sufficient 
for  the  purpose.  [His  Lordship  having  stated  the  facts  and  read 
the  sections  above  set  out  proceeded :]  It  is  perfectly  obvious 
that,  if  this  work  of  the  removal  of  house  refuse  is  to  be  done  with 
regularity,  economy,  and  efficiency,  it  must  be  done  on  some 
system,  and  it  would  be  impossible  to  carry  out  the  work  satis- 
factorily if  each  particular  person  were  to  be  at  liberty  to  say  : 
"  I  have  not  a  sufficient  quantity  of  refuse  in  my  house  to-day  to 
justify  you  in  coming  into  my  house  to  remove  it  but  if  you  will 
come  later  I  shall  have  some  which  you  may  remove.'^  It  would 
be  impossible  to  carry  out  the  work  if  this  were  permitted,  and 
accordingly,  after  information  of  the  respondent's  refusal  had 
been    received,  a    very  courteous  letter  of  remonstrance  was 
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BoBBow      sent  to  him^  pointing  out  that  lie  ought  to  allow  the  dnst  to  be 
„  J^  removed.  Then  after  that  letter  came  the  refusal  now  complained 

'    of.    My  brother  Wills  seems  to  think  that  the  magistrate  must 

1896.       have  been  under  the  impression  that  because  the  scavengers  did 
ObgtmluMt  f  ^^*  attempt  to  force  their  way  into  the  house^  and  their  entrance 
tanita/ry     ^^^  ^^^  resisted  by  violence,  no  offence  had  been  committed.  If 
authoriiy—  the  magistrate  took  the  view  that  unless  the  performance  of  such  a 
Bemovai  of   ^xxtv  as  this  is  resisted  by  physical  force  no  offence  is  committed 
Befu^Tu    ^®  ^^  ^®T  wrong.     But  I  do  not  myself  take  that  view  of  the 
aUotopfwnwM  ground  upon  which  he  based  his  decision.     My  opinion  is,  that 
io  he  erUsred  the  magistrate  rather  took  the  view  that  because  there  was  no 
ohistr^u^*'  express  penalty  provided  for  by  a  bye-law  such  as  was  provided 
^PubUe     for  by  the  Metropolis  Management  Act,  1855,  no  penalty  could 
Health      be  enjporced.     I  think  he  was  wrong  in  that  view.     The  duty  of 
1891^*5*5  ^^^^S  ^^^  *^®  Public  Health  Act  of  1891  is  clearly  cast  upon 
Viet,  c.  '^,    the  local  authority,  and  sect.  116  of  that  Act  expressly  provides 
8B,  16,  30,  81,  that  any  person  who  wilfully  obstructs  any  officer  of  a  sanitary 
11^*        authority  in  the  execution  of  his  duty  shall  be  liable  to  this  fine 
of  5Z.     The  question  then  is,  do  the  facts  here  show  that  the 
respondent  wilfully  obstructed  the  officers  of  the  authority  in  the 
execution  of  a  duty  under  the  Act  f    There  is  no  doubt  that  the 
respondent  took  an  utterly  unreasonable  objection  to  the  per- 
formance of  their  duty  by  the  persons  employed  by  the  local 
authority.    Because  his  house  refuse  was  not  in  his  opinion  so 
much  as  his  neighbours,  and  did  not  constitute  a  nuisance,  he 
said  he  ought  not  to  be  subject  to  what  he  called  the  annoyance 
of  having  the  dustmen  coming  into  his  house,  and  he  refused 
to  admit  them  to  remove  the  refuse.     It  is  clear,  therefore,  that 
what  he  did  was  done  wilfully.     Did  it  amount  te  obstruction  7 
Most  undoubtedly  it    did;      because    the    scavengers    cannot 
perform  their  duties  unless  they  have  access  to  the  receptacles 
containing  the  house  refuse,  and  if  a  man  stands  in  the  doorway 
of  his  house  and  refuses  to  allow  the  scavengers  to  enter,  it  is 
most  certainly  an  obstruction.     I  come,  therefore,  to  the  con- 
clusion that  the  magistrate  was  clearly  wrong ;  that  there  was 
wilful  obstruction,  and  that  the  case  must  be  remitted  to  him 
with  that  intimation  of  the  opinion  of  the  Court. 

Wills,  J. — I  am  of  the  same  opinion.  My  only  difficulty  is  to 
understand  the  ground  upon  which  the  magistrate  has  decided 
the  case.  The  magistrate  says  that  he  considers  the  mere 
refusal  to  allow  the  refuse  to  be  taken  away  does  not  amount  to 
wilful  obstruction,  and  was  not  an  offence  within  the  PubUo 
Health  Act  of  1891,  not  being  wilful  obstruction  of  a  person 
employed  by  the  sanitary  authority,  or  of  an  officer  of  that 
authority,  in  the  execution  of  his  duty.  Certainly  I  was 
inclined  to  look  upon  that  decision  as  meaning  that  something 
more  than  a  mere  refusal,  something  in  the  nature  of  force,  was 
necessarv  to  constitute  the  offence  of  obstruction,  which  would 
of  course  be  wholly  wrong.  If  the  magistrate  did  not  mean 
that,  I  agree  entirely  with  the  Lord  Chief  Justice.     The  respon- 
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dent  has  brought  himself  within  the  section  of  the  Act  by  his      Bobbow 
refusal  to  allow  these  persons  to  enter  his  house  for  the  purpose     „    ''* 

of    removing    the    refose^  and    by    such    refusal    he    wilfully 

obstmcted  them  in  the  execution  of  their  duty.  1896. 

Appeal  allowed.     Case  remitted  to  magistrate.      ry^g^IZI' 
Solicitor  for  the  appellant,  A.  M.  BramalL  sanitary 

authority — 

Bmnoval  of 

house  rt^ftue- — 

Refusal  to 
aUowprmMses 
to  he  entered 
— "  Wilful 

obstruction" 

—  Public 

Health 

{London)  Act, 

1891—54  4*  55 

Vict,  c,  76, 

WORCESTERSHIRE  WINTER  ASSIZES.  «•  le,  so.  si. 

116. 

Monday,  Februa/ry  10,  1896. 
(Before  Grantham,  J.) 

Reg.  v.  Waldbon  and  Others,  (a) 

Goats  of  prosecution  upon  conviction  for  a  com/mon  assault — Power 
of  Court  to  order  payment  of — 24  Sjc  25  Vict.  c.  100,  ss.  47, 

77. 

The  Court  has  power  to  make  an  order  under  24  ^  25  Vict.  c.  100, 
s.  77,  for  tlis  payment  of  the  costs  of  the  prosecution^  in  cases  of 
indictment  for  common  assault  as  well  as  i/n  cases  of  indictment 
for  assaults  occasioning  actual  bodily  harm. 

THE  prisoners  were  tried  upon  an  indictment  containing 
counts  for  (1)  being  on  land  armed  by  night  in  pursnit 
of  game ;  (2)  assault  upon  a  gamekeeper  under  9  Geo.  4i,  c.  69 ; 
and  (3)  common  assault. 

The  case  was  opened  to  the  jury  and  was  conducted  throughout 
on  the  footing  that  the  gist  of  the  offence  against  the  prisoners 
was  the  assault. 

The  prisoners  were  convicted  upon  the  third  count  of  the 
indictment  for  the  common  assault. 

Upon  application  to  the  Court  to  make  an  order  for  payment  of 
the  costs  of  the  prosecution,  the  officer  of  the  Court  objected  that 
the  Court  had  no  power  to  make  such  an  order,  pointing  out  that 
sect.  3  of  14  &  15  Vict.  c.  55,  which  gave  power  to  the  Court 
to  allow  costs  upon  indictments  for  common  assault  had  been 
repealed  by  the  Statute  Law  Revision  Act,  1875  (38  &  39  Vict. 
c.  66). 

Richard  Harington  for  the  prosecution^  contra. — The  Court  has 

(d)  Reported  by  Stajoobd  Hutton,  Eeq.  Bftrrister-at-Law 
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Rio.       power  to  make  the  order.    It  is  true  thatisect.  3  of  14  &  15  Vict. 

^      *'  0.  55,  has  been  repealed,  bat  reference  to  the  preamble  of  the 

OTHKBs.      repealing  Act  shows  that  the  repealed  section  had  '' become 

unnecessary .'^     It  had  become  unnecessary  by  reason  of  the 

^^-       enactment  of  the  sabsequent  Act,  24  So  25  Vict.  c.  100,  by 

Practice—    ®®^*'   ^^  ^^  which  Act  the   costs   of  the  prosecution  in  mie- 

Oogta—      demeanours  under  that  Act  may  be  allowed  in  the  same  manner 

Ftoaecuiium   as  in   cases   of   felony,  and  assaults  occasioning  actual  bodily 

a«Mm^^  harm  and  common  assaults  are  dealt  with  in  one  and  the  same 

Foww  of     section  of  that  Act  (sect.  47).     It  is  admitted  that  the  Court  can 

cowrt  to      make  an  order  for  payment  of  costs  of  the  prosecution  in  cases 

°^^2aT^  of  conviction  upon  an  indictment  for  occasioning  actual  bodily 

Vict,  0. 100,  harm,  and  there  is  therefore  the  same  power  in  cases  of  conviction 

M.  47, 77.     upon  an  indictment  for  common  assault. 

Obaktham,  J.  held  that  the  Court  had  power  under  24  k  25 
Vict.  c.  100,  s.  77  to  make  the  order  asked  for. 

Order  made  for  the  coats  of  the  prosecution  to  be  allowed. 


NORTHERN  CIRCUIT. 

Manohbstbs  Summss  Assizss. 

Tuesday,  July  14,  1896. 

(Before  J.  S.  Duodale,  Q.C,  Special  Commissioner.) 

Rio.  V.  HiBST.  (a) 

Evidence  —  AdmissibiUty  of  confessior^ — Statement  of  fellow 
prisoner  read  and  acknowledged  by  her  in  prisoner's  presence, 
and  prisoner's  statement  thereupon. 

Where  one  of  two  prisoners  in  custody  on  a  charge  against  fhem 
jointly  has  voluntarily  made  and  signed  a  statement  implicating 
the  other,  and  such  statement  is  read  over  to  the  prisoner 
implicated,  and  the  latter,  after  being  cautioned,  makes  a  con- 
fession which  is  taken  down  in  writing,  and  signs  it  when  so 
written,  the  statement  of  the  one  prisoner  and  the  admission  of 
the  other  may  be  gvoen  in  evidence  on  the  trial  of  the  latter. 

ABILL^was  preferred  against  Joseph  Hirst  and  Martha  Ann 
Groddard  jointly  for  murder.     The  grand  jury  found  a  true 

(a)  Reported  by  Hibbbbx  Stspbiv,  Beq.,  Bftrruter.at-Law. 
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bill  against  Hirst,  and  no  true  bill  against  Goddard.     They  also        Bjeo. 
presented  an  indictment  which  charged  that  Hirst  was  guilty  of       „^' 

murder,  and  Goddard  accessory  after  the  fact.      Goddard  was         ' 

acquitted  on   the  latter  indictment,  the  prosecutiou  offering  no        1896. 

evidence,  and  ezpressinfif  the  intention  of  calling  her  as  a  witness  „  ~" 

.   rr-     i.        '^  ®  ®  Practice—' 

agamst  Hirst.  Evidtmce- 

It  was  proved  in   evidence  that  Goddard,  after  her   arrest,  Oonfenicn— 
offered  to   make  a  statement,  and  after   being  cautioned   that  ^dmiatibUity 
what  she  said  would  be  taken  down  in  writing  and  might  be  ^7"£!fi!I^l 

I'l  1  i«i  iiT-iV  prisoner  xn 

used  against  her,  made  a  statement  which  was  taken  down  and     atmoer  to 
signed  by  her,  incriminating  Hirst.      Hirst  having  been  charged       feUow^ 
and  cautioned  in  the  same  manner  as  Goddard,  Goddard's  written     ^'^^^JJtlJ 
statement  was  read  to   him   in   her  presence.     He   asked   her 
whether  she  had  made  it  of  her  free  will,  and  she  said  she  had, 
and  Hirst  thereupon  made  a  confession  which  was  taken  down  in 
writing  and  signed  by  him.     When  it  was  proposed  to  prove 
Hirst's  confession, 

Cottingham,  for  the  prisoner,  objected  that  to  read  such  a 
statement  to  a  prisoner  in  custody  was  virtually  putting  a 
question  to  him,  and  that  what  he  said  on  hearing  it  was 
equivalent  to  an  answer  elicited  by  a  question,  and  that  the 
police  had  no  right  to  question  a  prisoner  in  custody.  He  relied 
upon  Reg.  v.  Oavin  (15  Cox  0.  0.  656),  Reg.  v.  Male  and 
Cooper  (17  Cox  C.  C.  689),  Reg.  v.  Morgan  (59  J.  P.  827). 

Sir  /.  F.  Leese,  Q.C.  {Byrne  with  him),  for  the  prosecution, 
urged  that  the  confession  and  Ooddard's  statement  which  had 
been  read  to  the  prisoner  before  he  made  the  confession  were 
admissible. 

DuoDALE,  Q.C.  (Special  Commissioner),  after  conferring  with 
Cave,  J.,  held  that  Hirst's  confession,  having  been  made  after  he 
was  cautioned,  and  having,  when  written  down,  been  read  and 
signed  by  him,  was  voluntary,  and  that  evidence  of  it  was 
admissible. 

Verdict — Guilty . 

Solicitor  for  the  prosecution.  The  Town  Clerk  of  Manchester. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  May  18,  1896. 
(Before  Grantham  and  Collins,  JJ.) 

KiLUCK  (app.)  V.  Graham  (reap.) ;  Lintsbn  (app.)  v,  Bubchrll 

(resp.).  (o) 

Inland  Revenue — Excise  licence — Secretary  to  '^ watch  club" — 
Soliciting  orders  for  watches — Liability  to  penalty — '*  Bod4 
fide  traveller''— Revenue  Act,  1867  (30  ^  31  Vic,  c.  90),  ss.  1, 
3,17. 

The  respondents  formed  and  were  secretaries  of  two  "  watch 
clubs,"  the  proprietors  of  which  were  in  one  case  a  watchmaker 
in  Lond(m,  and  in  the  other  case  a  licensed  dealer  in  plate  in 
London.  The  respondents  indvjced  persons  to  join  these  clubs, 
and  the  members  paid  a  weekly  subscription  to  the  respondents, 
and  at  certa/i/n  intervals  a  ballot  was  held,  and  the  successful 
member  became  entitled  to  a  silver  watch.  The  respondents  did 
not  keep  watches  in  stock,  but  they  com/municated  the  order  to 
the  principals  in  London,  and  the  watch  was  sent  to  the  memher 
entitled  to  it.  The  respondents  received  a  commission  on  each 
transaction,  and  all  the  transactions  were  carried  on  in  the 
pkices  where  the  respondents  resided. 

Held,  that  the  respondents  came  within  the  prohibition  of  sect.  17 
of  the  Revenue  Act,  1867,  as  ^^  persons  soliciting,  taking,  or 
receiving  orders  "for  excisable  articles  without  having  a  proper 
licence,  and  that  they  did  not  come  within  the  exemption  in 
that  section  as  *'  bon&  fide  travellers," 

Killice  (app.)  V.  GsAHAM  (resp.). 

CASE  stated  by  justices  of  the  peace  for  the  borough  of 
Bedford. 

At  the  petty  sessions  for  the  borough  of  Bedford,  held  on  the 
9th  day  of  December,  1895,  an  information  was  preferred  by  the 
appellant,  an  officer  of  Inland  Revenue,  against  the  respondent, 
stating  that  the  respondent,  in  July,  1895,  in  the  town  of 
Bedford,  did  deal  in  plate  without  having  in  force  a  proper 
licence  as  by  the  statute  was  required.  The  justices  dismissed 
the  information. 

The  facts  were  as  follows  : 

The  penalty  sought    to   be    recovered  was   the  penalty   of 

(a)  Reported  by  W.  W.  Obb,  Esq.,  BaiTi8ter-at.Law. 
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50Z.  imposed  by  sect.  8  of  the  Bevenae  Act,  1867  (30  &  31      Kiujck 
Vict.  0.  90).  Q,JJ^ 

The  respondent,  a  clerk  in  the  post-ofElce  at  Bedford,  was 
secretary  to  the  City  of  London  Watch  Clnb  Company,  of  which     Lnmaur 
Mr.  Henry  Peck  was  the  proprietor,  and  Mr.  Peck  was  a  watch-    ^  ^^„^, 

maker  in  London.     One  (jannt,  a  telegraph  messenger,  was  a      ^ 

member  of  the  club,  and  had  a  watch  from  the  respondent  under       l89e. 
the  foUowing  circamstances :    Gaunt  received  a  card  from  the       .  ~'77^^ 
respondent  when  he  entered   the    clnb    on    the  2nd  day  of  ^soUeUing 
February  and  paid  the  first  subscription.     He  was  accepted  as  a     ord^nfor 
member  on  that  day,  and  he  paid  the  subscriptions  marked  on    J^J^^*^ 
the  card  one  shilling  each  time,  and  in  consequence  of  having  ^paUkdub^ 
paid  subscriptions  he  received  a  watch  from  the  respondent  to     Bond  fids 
whom  he  paid  his  subscriptions.    The  respondent  asked  Qaunt    traveller-^ 
what  he  snould  want,  and  the  latter  said  a  silver  watch,  which  ^^  ^  y^^' 
he  received  before  he  completed  payment.      Gtaunt  said  he  had        '17! 
paid  about  five  subscriptions  since  he  had  received  the  watch. 
The  members  had  to   ballot  avery  month;    Gaunt    was    not 
successful  at  the  first  or  second  ballot,  but  was  at  a  later  one. 
The  entries  of   subscriptions   were  signed  by  the  respondent, 
and    when     Gkunt    paid    his     last    subscription    the     words, 
"  Settled  the  31st  day  of  August,  1895,  E.  F.  G.  (the  respon- 
dent) for  H.  Peck,^'  were  written  across  the  card,  and  about 
a  week  after  Gtiunt  was  successful  at  the  ballot  he  received 
the  watch. 

Gaunt  knew  that  the  respondent  was  not  a  watchmaker  or 
dealer  in  watches,  but  the  respondents  simply  received  the  sub- 
scriptions on  behalf  of  Peck.  Gaunt  would,  when  entitled  under 
the  baUot,  receive  the  watch  or  other  article  from  Peck,  and  he 
was  entitied  to  receive  any  article  he  liked,  such  as  a  microscope, 
or  a  bag  for  clothes,  and  nothing  was  said  about  a  watch  until 
after  his  successful  draw.  The  respondent  did  not  ask  Gtiunt 
to  order  a  watch  or  anything.  The  respondent  kept  nothing  in 
stock,  but  Gannt's  wish  would  simply  be  communicated  from 
respondent  to  Peck,  and  the  respondent  told  Gaunt  that  he 
would  get  the  watch  for  him,  and  when  asking  G^unt  to  join  the 
club  he  stated  that  he  could  have  what  he  liked. 

The  respondent  stated  to  the  appellant  that  he  acted  as 
secretary  to  the  club  and  as  agent  to  Peck  for  the  supply  of 
watches,  microscopes,  bags,  and  other  articles,  and  that  he 
received  a  small  commission  from  Peck  for  any  article  supplied 
through  him. 

On  the  part  of  the  respondent  it  was  claimed  that  he,  being 
secretary  to  the  club,  was  not  within  sect.  17  of  30  So  SI  Vict. 
c.  90,  and  the  justices  dismissed  the  information  upon  the  ground 
that  the  respondent  as  secretary  of  the  club  was  not  within 
sect.  17  of  30  &  31  Vict.  c.  90. 

The  question  for  the  Court  was,  whether  the  respondent,  being 
secretaiy  to  the  club,  was  a  person  requiring  a  licence  as  a  dealer 
in  plate. 
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V. .  LiNTKBN  (app.)  V.  BuBCHBLL  (resp.). 

Case  stated  by  jastices  of  the  peace  for  the  oounty  of  Soath- 
Lumour      anmton. 
Bimmmx  ®  respondent  appeared  before  the  justices  on  the  4th  day  of 

*    January^  1896,  to  answer  an  information  exhibited  by  the  appel- 

1896.       lant,  an  officer  of  Inland  Bevenae,  for  recovery  of  the  penalty  of 
. — t:        501.  imposed  by  sect.  3  of  the  Bevenae  Act,  1867,  for  dealing 
^^^B&Uciiif^  in  plate,  at  the  parish  of  Havant,  in  the  coanty  of  Soathampton, 
ordenjor     without  having  in  force  a  proper  licence. 
tUver-^         The  justices  dismissed  the  information. 
wafcfc^clMft^      The  facts  were  these  :  The  respondent  lived  and  was  employed 
Band  fide     as  a  fellmonger  at  Havant.     Early  in  1895  he  was  requested  by 
tra^veUer--    James  Yabsley,  of  Ludgate-hill,   London,  a  licensed  dealer  in 
c^90^u^l^i  P^*^>  ^  form  a  club  amongst  his  fellow  workmen  upon  certain 
'i7.'   '   '  rules  printed  upon  the  card  of  membership,  which  was  produced 
at  the  hearing,  and  is  annexed  to  this  case. 

The  respondent  formed  the  club  as  requested,  and  it  was 
agreed  that  Yabsley  should  allow  him  for  the  management  and 
the  collection  of  the  subscriptions  of  the  members  a  commission 
of  20  per  cent,  upon  the  amount  collected  by  him  and  remitted 
to  Yabsley.     The  number  of  members  was  unlimited. 

In  the  course  of  carrying  out  the  arrangement,  the  respondent 
suggested  to  a  fellow- workman,  named  Cole,  that  he  should 
become  a  member.  Cole  assented,  and  thereupon  the  respondent 
gave  him  a  card  of  membership,  and  Cole  made  the  first  payment 
of  Is.  to  the  respondent  on  the  27th  day  of  April,  1895,  and 
paid  Is.  weekly  to  the  respondent  until  the  18th  day  of  November, 
when  the  last  payment  was  made.  In  August  a  '^  draw  *'  was 
held,  and  Cole  was  declared  the  successful  member,  and  from  an 
illustrated  catalogue  of  articles  on  sale  by  Yabsley,  which  was 
shown  to  him  by  the  respondent,  he  selected  a  silver  watch  at 
the  price  of  11.  16s.,  and  a  few  days  afterwards  the  respondent 
handed  him  a  watch  and  a  warranty  purporting  to  come  from 
Yabsley. 

A  number  of  other  persons — ^from  twenty  to  twenty-four — 
paid  contributions  of  1^.  a  week  to  the  respondent  upon  the 
same  terms  and  conditions  as  Cole,  and  constituted  the  club  of 
which  the  respondent  was  the  manager  and  collector. 

The  respondent  received  his  commission  from  Yabsley,  but 
Cole  had  no  direct  communication  whatever  with  Yabsley,  and 
the  transactions  with  the  respondent  took  place  on  the  premises 
where  the  respondent  was  employed,  which  consisted  of  an 
inclosed  yard  with  shed,  but  the  '^  draw ''  took  place  at  the 
respondent's  house. 

The  watch  was  produced,  and  it  was  proved  that  the  weight 
of  the  case  was  twenty-eight  peimyweights,  and  that  the  respon- 
dent did  not  hold  any  licence  to  deal  in  plate. 

On  behalf  of  the  appellant  it  was  contended  that  upon  the 
facts  the  respondent  had  sold  the  watch  to  Cole  at  Havant,  and 
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that  he  required  a  licence  to  deaJ  in  plate  to  enable  him  to  sell      Kiujok 

such  watch.  GBiSiAii. 

For  the  respondent  it  was  contended  that  the  respondent^  as 
secretary  of  the  dab^  was  not  a  dealer  in  plate^  and  therefore     Limtsbk 
was  not  a  person  who  required  a  licence  as  such.  BuaciraLL. 

The  justices  were  of  opinion  that  the  respondent  was  not  the        

seller  of  the  watch  within  the  meaning  of  the  statute,  and  they        1896. 
accordingly  dismissed  the  information.  EMsiMlHimw 

The  questions  for  the  opinion  of  the  Court  were  (1)  Whether,  ^soUoiUng 
upon  the  facts,  the   decision    was  right   in  point  of  law;    (2)     wrdtnf&r 
Whether,  by  reason   of  the  transactions  between   himself  and   «I*JT^~. 
Cole,  the  respondent  incurred  the  penalty  imposed  by  sect.  8.         voaichMb^ 

The  duty  upon  a  licence  to  deal  in  plate  is  imposed  by  sect.  1  BanAjidB 
of  the  Revenue  Act,  1867  (30  &  31  Vict.  c.  90),  whieh,  as  far  ^^"^^ 
as  is  material,  is  as  follows  :  ^  9*  ^  ^\ 

There  ahidl  be  charged  and  paid  the  foUoivmg  excise  datiee  on  licences  to  deal  in  17, 

plate  to  be  taken  oat  yearly  in  the  United  Kingdom  by  the  persons  hereinafter 
mentioned  (that  is  to  Bay)~By  every  person  who  shall  trade  in  or  sell  any  article 
composed  wholly  or  in  part  of  gold  or  silver  in  respect  of  every  house,  shop,  or  other 
place  in  which  his  trade  or  business  shall  be  carried  on— Where  the  gold  shall  be 
above  two  pennyweights  and  under  two  ounces  in  weight,  or  the  silver  above  five 
ponuyweights  and  under  thirty  ounces  in  weight,  the  sum  of  2/.  6«. 

The  penalty  sought  to  be  recovered  is  imposed  by  sect.  3, 
which  provides : 

Every  person  who  shall  do  any  act,  or  carry  on  any  trade  or  business  for  which  a 
licence  to  deal  in  plate  is  required  by  this  Act,  without  having  in  force  a  proper 
licence  authorising  him  so  to  do,  shall  for  every  ofiFence  forfeit  the  sum  of  fifty 
pounds,  and  in  any  proceeding  for  the  recovery  of  such  penalty  it  shall  be  sufficient  to 
allege  that  the  defendant  did  deal  in  plate  without  a  proper  licence  in  that  behalf, 
and  it  shall  not  be  necessary  further  or  otherwise  to  describe  the  offence. 

Sect.  17  provides: 

If  any  person  shall  solicit,  take,  or  receive  any  order  for  spirits,  wine,  or  other 
article,  for  the  dealing  in,  retailing  or  selling  whereof  an  excise  licence  is  by  law 
required,  without  having  in  force  a  proper  excise  licence  authorising  him  so  to  do,  he 
shall  forfeit  the  penalty  imposed  by  law  upon  a  person  dealing  in,  retailing,  or  selling 
such  article  without  having  an  excise  hcence  in  force  authorising  him  so  to  do. 
Provided  that  nothing  herein  contained  shall  be  deemed  ...  to  impose  a 
penalty  upon  a  6ond  fiat  traveller  ti^ng  orders  for  goods  which  his  employer  is  duly 
licensed  to  deal  in  or  sell. 

Sir  Robert  Fmlay  (S.-6.)  and  Danckweris  for  the  appellant. 
— ^The  respondents  who  had  got  up  these  watch  clubs  were 
clearly  liable  and  ought  to  have  been  convicted.  The  effect  of 
the  statute  is  that  a  person  conducting  any  so-called  club  or 
branch  falls  within  sect.  9  of  the  Customs  and  Inland  Revenue 
Act;  1890  (53  Vict.  c.  8)^  by  which  an  excise  licence  to  carry  on 
any  trade  only  authorises  the  licensee  to  carry  on  that  trade  in 
one  set  of  specified  premises.  Whether  we  look  at  sect.  1  or 
sect.  17;  the  respondents  in  both  cases  are  liable.  They  come 
within  sect.  1  as  having  '^  sold  or  traded  in  silver;  "  and  within 
sect.  17  as  having  ^'solicited  or  taken  orders '^  for  articles  for 
the  sale  of  which  an  excise  licence  is  required.  The  case  is  one 
of  a  dealer  in  London  who   has  this  club  got  up^  and  whose 
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KiuiGK      manager  is  trading  in  and  selling  these  articles  in  the  place 

Q-^        where  the  manager  lives,   and^  iJthongh  the  institntiona   are 

'''     called  clabs  they  are  merely  places  for  selling  on  the  spot.    The 

LnuBN     respondents  are  clearly  brought  within  sect.  17^  and  that  brings 

^^^^     the  case  back  to  sect.  3^  which  imposes  the  penalty.    The  point  as 

to  who  is  the  seller^  and  as  to  the  effect  of  a  sale  by  a  servant, 

1896.       was  considered  in  the  case  of  Hotchm  v.  Hindma/rsh  (65  L.  T. 
.— _^Rep.  149;    (1891)   2  Q.   B.  181),   where  it  was   held  that  a 
^^^li^fM  servant  of  a  dairy  company,  who  had  sold  milk,  was  the  seller 
ordan  for    within  the  Sale  of  Food  and  Dmgs  Act,  1875,  showing  that  to 
siivw^      have  a  sale  it  is  not  necessary  that  a  person  shonld  sell  as 
wS^Siih^  principal.     The  present  is  the  case  of  a  dnb,  and  in  this  con- 
Bond  yWe     nection  I  cite  Bowyer  v.  The  Percy  Supper  Club  Limited,  69  L. 
traveller---    T.  Rep.  447;  (1893)  2  Q.  B.  154.     There  are  two  recent  cases 
^f  ^^  ^^'  with  reference  to  the  sale  of  beer  which   throw  light  on  the 
c.  »u,  «.  1,  8,  p^.^^     j^  p^^^^  ^  Campbell  (73  L.  T.  Rep.  344;  (1895)  2  Q.  B. 

229)  it  was  held  that  a  brewer  sold  certain  beer,  the  sale  of 
which  was  in  qaestion,  at  the  door  of  the  customer  and  not  at  the 
licensed  premises ;  bat  in  Pletts  v.  Beattie  (74  L.  T.  Rep.  148 ; 
(1896)  1  Q.  B.  519)  the  brewer  seems  to  have  studied  the  law, 
as  there  was  an  appropriation  of  the  beer  at  the  brewery  before 
the  beer  was  sent  out.  These  cases  show  that  the  sale  of  the 
watches  here  was  at  the  places  where  the  watches  were 
delivered,  which  brings  the  cases  within  sect.  1 ;  but  in  any  case 
sect.  17  removes  any  difficulty  there  may  be  as  to  sect.  1. 

Joseph  Walton,  Q.C.  {Hextall  with  him)  for  the  respondents  in 
both  cases. — The  justices  were  right.  No  question  arises  here 
such  as  arose  in  these  club  cases.  There  was  no  sale  here  by  the 
club  in  any  sense,  and  there  is  no  analogy  between  an  ordinary 
club  and  what  is  here  called  a  club.  The  cases  cited,  therefore, 
do  not  refer  at  all  to  such  cases  as  these.  Here  there  was  no 
buying,  no  order  given  for  anything  at  all.  There  was  nothing 
selected,  nothing  ordered,  and  nothing  sold  until  after  the  draw ; 
so  that  the  transaction  was  not  a  purchase  of  watches,  and  what 
is  called  a  club  is  simply  a  number  of  persons  who  join  together 
and  buy  watches.  There  are  four  classes  of  persons  who  require 
licences  under  sect.  1,  the  first  being  persons  who  trade  in  or  sell 
articles  of  gold  or  silver.  This  case  does  not  come  within  sect.  1, 
because  the  section  contemplates  a  trading  or  business  carried 
on  at  some  place  of  business,  and  under  sect.  1  these  respondents 
commit  no  offence.  They  do  not  trade  in  or  sell  any  watches ; 
they  do  not  sell  at  all ;  they  merely  induce  people  to  join  together 
and  buy  watches.  Then  sect.  17  was  intended  to  prevent  a  man 
who  has  a  licensed  place  in  London  sending  out  agents  to  set  up 
and  carry  on  business  somewhere  else.  If  such  agents  did  so, 
then  the  case  would  fall  within  sect.  17.  It  cannot  be  contended 
that  the  respondents  did  that  here ;  all  that  they  did  was  to  get 
a  number  of  persons  to  buy  watches.  A  "  traveller"  must  be 
acting  not  on  his  own  account,  but  he  must  be  acting  bond  fide  as 
the  agent  or  representative  of  another,  then  he  cannot  be  brought 
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within  fleet.  17 :  (StucHbery  v.  Spencer,  55  L.  J.  141,  M.  C. ;  J.  P.      Kiluck 
181.)     Sects.  1  and  3  are  confined  to  cases  where  a  man  carries     ^  ^* 
on  his  business  in  any  defined  place.     The  Act  is  not  satisfied 
with  that,  for  it  goes  on  in  sect.  17  to  say  that  a  man  shall  not      LnrrxRN 
solicit  or  take  orders  except  for  a  person  or  place  duly  licensed.     ^    ^^ 

The  respondents  do  not  solicit  orders  within  the  meaning  of  this        

section.  1896. 

Sir  B.  Finlay  (S.G.)  in  reply.  . — JT^ 

Grantham,  J. — In  this  case  I  have  had  considerable  difficulty  !!!^ueiUng 
in  coming  to  a  conclusion,  and  my  learned  brother  has  had  the  ord&rsfor 
same  difficulty.  But  we  have  now  both  come  to  the  conclusion  nh^r^ 
that,  whatever  may  be  the  liabilities  of  these  two  persons  under  ^^t^^^Zb^ 
the  1st  and  3rd  sections  of  the  Act,  we  cannot  get  them  out  of  Bond  fide 
the  liability  imposed  by  the  17th  section.  That  section  seems  to  traveller--- 
have  been  intended  to  sweep  in  general  cases  of  this  kind,  where  ^\^  ^  ^**3 
people — I  will  not  say  have  adopted  improper  precautions,  but —  *  'n.  ' 
have  endeavoured  to  extend  their  business  for  the  sale  of  excisable 
goods  without  paying  the  proper  licences.  Finding  that  people 
did  solicit  orders  throughout  England,  and  that  in  the  course  of 
their  business  they  very  largely  did  so  in  that  way,  and  that  they 
paid  only  a  small  licence  for  the  privilege  they  were  enjoying, 
the  Legislature  thought  it  necessary  to  prevent  that  and  to  make 
such  persons  liable  when  they  did  obtain  orders  for  such  goods  in 
any  other  place.  Whether  the  persons  who  obtained  the  orders 
had  a  residence  in  the  place  or  not,  the  liability  was  to  be  the 
same  as  if  they  had  been  dealing  with  the  goods  in  a  certain 
house.  That  was  the  general  provision  of  sect.  17.  Then,  as 
the  Legislature  knew  that  certain  persons  had  legitimate  travellers, 
and  that  the  trade  of  a  commercial  traveller  was  a  well-known 
trade  in  this  country,  they  put  in  a  proviso  that  the  section  should 
not  apply  to  a  bond  fide  traveller  taking  orders  for  goods  which 
his  employer  was  duly  licensed  to  deal  in,  or  to  sell.  I  cannot 
bring  these  respondents  within  the  term  '^  bond  fide  travellers.'' 
I  think  the  term  '^  bond  fide  traveller''  is  a  term  well  known  in 
trade  to  mean  a  man  who  does  travel  and  go  about  the  country 
soliciting  orders,  which  are  sent  up  to  the  employer.  I  have 
come  to  the  conclusion  that  these  respondents  are  not  travellers, 
and  that  they  do  solicit,  take,  or  receive  orders  for  watches. 
Their  business  is  to  go  to  these  men  and  ask  them  to  join  a  club 
by  which  they  may  obtain  a  watch.  I  quite  admit  that  the  thing 
chosen  may  not  necessarily  be  a  watch,  for  they  may  obtain  some 
other  articles;  but  primarily  and  generally  they  are  watches, 
because  the  club  is  kept  up  by  a  watchmaker^  and  I  can  only  look 
at  the  bag  or  other  articles  as  being  introduced  for  the  purpose 
of  throwing  people  o£F  their  guard,  and  of  preventing  this  Act 
from  applying.  Watchmakers  do  not  deal  in  bags ;  and  in  this 
case  these  persons  are  described  as  '^  chronometer,  watch  and 
clock  manufacturers,  goldsmiths,  diamond  merchants,"  &c.  They 
do  not  deal  in  bags,  and  I  can  only  assume  that  that  statement 
was  put  in  for  the  purpose  of  endeavouring  to  get  out  of  the 
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KnuGK      diffioalty  of  the  Act.     I  therefore  deal  with  these  cases  as  if  it 

^'         were  a  watch  which  had  been  ordered.     An  agent  was  employed 

by  Peck  in  the  one  case^  and  by  Yabsley  in  the  other,  to  go 

Lmmir     aboat  to  solicit  these  people  to  pay  money  in  for  a  watch  to  cost 
^'         30«. ;  to  pay  Is.  a  week  for  thirty  weeks,  for  what  purpose  f     To 

^^^""""^    get  a  watch,  or  something  else  which  these  men  sell  of  an 

1896.        excisable  character.     The  respondents,  therefore,  do  receive  an 

. — 7        order  for  the  watch  by  taking  this  money  weekly.     It  is  true  that, 

— 5ol»>SSi^  ^  induce  people  to  join,  a  ballot  is  introduced  by  which,  if  there 

ord&rsfor    are  thirty  members,  the  lucky  member  can  get  his  excisable 

mXver—     article  of  the  value  of  ZOs.  at  once.     How  does  he  get  it  f     The 
^^X^Mb^  agent,  having  received  the  money  for  it,  gets  the  oider  for  it,  the 

BonAfidB  excisable  article  is  sent  through  the  agent  and  to  the  agent,  and 
WaveOsr-^  the  agent  hands  it  to  the  particular  person.  Under  these  circam- 
^^90  ^^  ^^8  ^^^^^®^  ^  hsbYQ  come  to  the  conclusion  that  he  is  a  person  solicit- 
'17'  ' ' '  ing,  taking,  or  receiving  orders  for  these  particular  goods.  In 
the  one  case  he  is  a  telegraph  clerk  and  in  the  other  case  he  is  a 
fellmonger,  and  I  cannot  see  how  it  can  be  said  that  he  is  a 
traveller.  He  does  not  cease  to  be  a  fellmonger,  and  he  works 
in  a  fellmonger's  yard,  and  never  goes  from  that  place.  The 
place  where  the  collecting  takes  place  is  in  the  yard,  and  the 
ballot  takes  place  in  his  house,  and  it  cannot  be  said  that  he 
comes  within  the  exception  of  the  "  bona  fide  traveller,''  and  in 
my  judgment  he  is  not  brought  within  it,  but  he  clearly  is  a 
person  who  has  solicited,  taken,  or  received  an  order  for  an 
excisable  article.  This  is  a  penal  Act,  and  I  consequently  do 
not  wish  to  extend  it  beyond  what  I  think  it  ought  to  be 
extended,  or  to  limit  legitimate  trade  in  any  way;  but  this 
section  was  passed  in  order  to  sweep  within  the  operation  of  the 
Act  people  who  do  a  large  trade  in  excisable  articles  in  this  way 
— a  way  which  ought  not  to  be  sanctioned  without  an  extra 
licence  taken  out. 

Collins,  J. — 1  am  of  the  same  opinion.  My  mind  has  vacillated 
a  great  deal  in  this  case,  because  I  think  it  is  essential  that  the 
Crown,  in  taking  penal  proceedings,  should  make  their  case 
absolutely  clear,  and,  so  far  as  their  case  rests  on  sects.  1  and  3 
of  the  Act,  I  am  not  satisfied  that  they  have  made  out  that  the 
respondent  in  either  case  did  trade  in,  or  sell,  any  of  the  excisable 
articles  under  sect.  1 ;  neither  do  they  make  out,  in  my  judgment, 
that  he  carried  on  a  trade  or  business  under  sect.  3.  But  when 
I  come  to  sect.  17  1  have  much  greater  difficulty,  and  my  mind 
vacillated  a  good  deal,  because  I  am  not  at  all  clear  that  what 
the  respondents  do,  though  it  may  be  within  the  letter,  is  really 
within  the  spirit  of  the  Act.  It  seems  to  me  that  it  would  have 
been  perfectly  possible  for  the  watchmaker  in  London  to  have 
done  all  that  he  has  done  here  had  he  employed  some  person  to 
go  round  week  by  week,  and  do  week  by  week  what  is  now  done 
by  a  person  living  on  the  spot.  It  seems  to  me  it  would  be 
nothing  more  than  soliciting  orders  in  such  a  way  as  travellers 
solicit  them^  and  that  a  person  who  did  solicit  them  would  be,  in 
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point  of  facty  a  person  who  spends  the  greater  part  of  his  time      EnuoK 
in  so  doing.     Then  there  would  be  nothing  the  Crown  could  lay     q^^,( 
hold  of  in  the  case.     Does  it  come  within  sect.  17  7     I  thinks 
when  we  look  at  what  is  done  in  the  formation  of  these  clubs^  it      Lintbkn 
really  is  rather  an  elaborate  piece  of  machinery  for  bringing    RyrBmu. 

about  an  order  from  some  person^  who  is  ultimately  chosen,  to        

the  watchmaker  for  a  watch.     The  agent — that  is,  the  respondent        1896. 
— is  paid  a  commission  for  which  he  undertakes  to  organise  a  „    .     T 
club,  and  to  induce  persons  to  subscribe  to  it,  and  to  establish  ^SolieiUng 
rules  whereby  automatically  a  fund  is  procured  lar^e  enough  to     ordsrsfcr 
result  in  an  order  for  a  watch  for  a  particular  person,  a  member    «***T^~. 
of  the  club ;  and  when  that  order  is  given  and  the  money  sent,  ^^^J  dub^ 
and  not  till  then,  the  agent  receives  remuneration  in  the  shape  of     Bond,  fide 
commission,  and  the  hope  of  such  remuneration  on  his  part  keeps  ^{T^J??*!^ 
the  club  moving.     In  point  of  fact,  it  is  an  elaborate  piece  of  ^  ^  ^^  ^^ 
machinery  for  bringing  about  a  sale  by  the  watchmaker  to  a         17.    *   ' 
member  of  the   club   through   the   agency  of  the   respondent. 
Therefore,  it  seems  to  me,  the  case  does  come  within  the  first 
part  of  sect.  17,  as  that  of  a  person  who  solicits  an  order  for  an 
excisable  article.     That  section  seems  to  have  been  primarily 
addressed  to  the  case  of  a  man  having  a  good  licence  himself  who 
possibly  could  not  be  hit  under   sects.  1  and  3  as  trading,  or 
sellings  or  soliciting  orders  without  a  licence;  and  such  persons 
come  directly  within  the  provision  of  the  section,  but  the  words 
are  large  enough,  and  the  Legislature  say  they  are  large  enough, 
to  embrace  prima  fade  a  person  who  was  soliciting  orders  on 
behalf  of  another   person,  which   other  person   had   himself  a 
licence.     Therefore  at  the  end  of  the  section  they  have  excepted 
the  case  of  a  bond  fide  traveller  taking  orders  for  goods  which 
his  employer  is  duly  licensed  to  deal  in  or  sell.     I  was  somewhat 
impressed  by  Mr.  Walton^s  argument  on  that  part  of  the  case, 
because  I  think  the  mischief  which  the  Legislature  aimed  at  is 
not  really  what  appears  in  this  section.     Obviously  they  contem- 
plated as  lawful  that  a  man  who  took  out  a  licence  in  one  part 
of  the  kingdom  should  be  at  liberty  to  send  round  agents  to 
other  parts  of  the  kingdom  to  solicit  orders.     That  case  is  not 
to  be  hampered  by  the  necessity  of  taking  out  a  licence.     Here 
the  place  where  the  orders  are  solicited  is  a  place  other  than 
where  the  man's  business  is  carried  on,  and  the  orders  are  solicited 
by  a  person  who  casually  meets  at  his  workshop  the  different 
workmen  whom  he  induces  to  join  the  club.     In  that  sense  the 
thing  done  is  little,  if  at  all,  more  than  would  be  ordinarily  done 
by  a  traveller,  if  the  person  who  solicited  the  orders  could  be  so 
described.     I  think,  however,  the  facts  are  too  strong  in  this 
case  to  admit  of  the  agent  here  being  called  a  '^  traveller."     In 
one  case  he  lives  at  a  place  where  his  work  as  a  fellmonger  is 
carried  on,  and  his  only  travelling  consisted  in  soliciting  the 

r arsons  who  worked  in  the  same  shop  to  join  the  club.    Therefore 
think  it  would  be  straining  the  words  "  bond  fide  traveller ''  too 
far  to  hold  that  he  came  within  the  exception.     Not  coming 
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within  the  exception,  he  falls  under  the  general  prohibition  of 
the  other  part  of  sect.  17.  I  am  of  opinion,  therefore,  that 
these  cases  must  go  back  to  the  magistrates. 

Appeals  allowed  with  costs.     Cases  remitted  to  the  magis' 
trcUes. 
Solicitor  for  the  appellant,  The  Solicitor  of  Inland  Revenue. 
Solicitor  for  the  respondents,  H.  E.  Thidor,  for  Conquest  and 
Clare,  Bedford. 


QUEEN'S  BENCH  DIVISION. 

Monday,  May  18,  1896. 

(Before  Grantham  and  Collins,  JJ.) 

DiCEiNs  (app.)  V.  Gill  (resp.).  (a) 

Inland  Revenue— Prosecution — Die  for  making  fictitiotis  stamp — 
Possession  of  die  for  starnping  illustrations  on  newspaper — 
"  Lawful  excuse  ''—Post  Office  {Protection)  Act,  1884  (47  ^  48 
Vict.  c.  76),  s.  7. 

Sect.  7  of  the  Post  Office  {Protection)  Act,  1884,  imposes  a  penalty 
upon  any  person  who,  '^  wfiless  he  shows  a  lawful  excuse,"  has 
in  his  possession  any  die  for  making  any  fictitious  stamp. 

The  respondent  had  in  his  possession,  without  the  licence  or 
authority  of  the  Crown,  a  die  which  was  capable  of  making  a 
representation  of  a  current  colonial  postage  stamp.  This  die 
was  made  abroad  for  the  respondent,  and  the  only  purpose  for 
which  he  had  the  same  in  his  possession  was  for  making  upon  an 
illustrated  stamp  catalogue  illustrations  of  the  stamp  in  question 
to  appear  on  the  catalogue  with  illustrations  of  other  stamps 
chiefly  for  sale  to  stamp  collectors.  The  die  was  capable  of 
making  a  fictitious  stamp,  but  it  was  found  that  the  facets 
proved  absolute  bona  fides  on  the  part  of  the  respondent,  and 
that  there  was  a  certainty  that  he  would  not  use  tits  die  for  any 
improper  purpose : 

Held,  that  the  circumstances  under  which  the  respondent  had  the 
die  in  his  possession  did  not  constitute  a  "  lawful  excuse/*  and 


(a)  Reported  by  W.  W.  Obb,  Esq.,  Barrister-at-tiaw. 
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that  the  respondent  was  therefore  liable  to  the  penalty  vmposed  by      Dickiks 

the  section,  ^^' 

Gill. 

CASE  stated  by  Sir  John  Bridge^  chief  metropolitan  magis-        {j^^ 
trate,  sitting  at  Bow-street.  

The  respondent  appeared  on  the  7th  day  of  November,  1895,  to   ^^^f^^~ 
answer  an  information  exhibited  by  the  appellant,  an  officer  of  gt;a^>p  ^ 
Inland  Bevenne,  for  that  he  between  the  17th  day  of  May  and  Fostmsion-' 
the  8th  day  of  June,  1895,  had  in  his  possession  a  certain  die  and  ^^^^  eacwM 
instrument  for  making  a  fictitious  stamp,  contrary  to  the  form  of  Tp^^c^^JnT 
the  statute.     The  magistrate  dismissed  the  information.  Adt,  1884— 

The  proceedings  upon  the  information  were  for  the  recovery  of  47  4-  48  Vict. 
the  penalty  of  20Z.  imposed  by  sect.  7  of  the  Post  Office  (Pro-     ''•  '^^'  **  ^' 
tection)  Act,  1884  (47  &   48   Vict.  c.  76),  which  section  is  as 
follows : 

A  person  shall  not :  (a)  Make,  knowingly  ntter,  deal  in,  or  sell  any  flotitions  stamp, 
or  knowingly  nse  for  any  postal  purpose  any  fictitioos  stamp ;  or  (6)  have  in  his 
possession,  unless  he  shows  a  lawf  ol  excose,  any  fictitious  stamp ;  or  (c)  make,  or 
unless  he  shows  a  lawful  excuse,  have  in  his  possession  any  die,  plate,  instrument,  or 
materials  for  making  any  fictitious  stamp. 

Any  person  who  acts  in  contraTention  of  this  section  shall  be  liable  on  summary 
conviction  on  a  prosecution  by  order  of  the  Commissioners  of  Inland  Revenue  to  a 
fine  not  exceeding  20/L,  subject  to  the  like  right  of  appeal  as  in  the  case  of  a  penalty 
under  the  Acts  relating  to  the  excise. 

Any  stamp,  die,  plate,  instrument,  or  materials  found  in  the  possession  of  any 
person  in  contravention  of  this  section  may  be  seized  and  shall  be  forfeited. 

For  the  purposes  of  this  section  ^  fictitious  stamp "  means  any  fac-simile,  or 
imitation,  or  representation,  whether  on  paper  or  otherwise,  of  any  stamp  for 
denoting  a  rate  of  postage  of  any  of  Her  Majesty's  colonies  or  of  any  foreign 
country. 

The  penalty  sought  to  be  recovered  was  for  contravention  of 
that  part  of  sect.  7,  viz.,  sub-sect,  (c),  which  prohibits  a  person 
from  having  in  his  possession  unless  he  shows  a  lawful  excuse, 
any  die  for  making  any  fictitious  stamp. 

It  was  proved  that  the  respondent  was  a  newspaper  proprietor 
and  printer  carrying  on  business  at  170,  Strand,  the  offices  of 
the  newspaper  known  as  The  Bazaur,  the  Exchange  and  Mart,  It 
was  also  proved  that  on  the  8th  day  of  June,  1895,  and  previously  he 
had  in  his  possession  a  die  or  instrument  received  by  him  from  one 
Van  Hoytema,  who  had  received  it  from  the  continent  of  Europe, 
and  that  the  respondent  had  ordered  it  to  be  made  for  him  for 
use  in  illustrating  the  philatelist^s  supplement  of  The  Bazaar,  the 
Exchange  and  Mart  newspaper,  and  that  it  had  been  made  and 
delivered  accordingly.  It  was  proved  that  with  the  said  die  or 
instrument  imitations  or  representations  of  a  2\d.  Cape  of  Good 
Hope  current  postage  stamp  could  be  produced.  An  original 
and  two  such  imitations  or  representations  printed  in  colour  by 
way  of  test  by  Messrs.  De  la  Rue  and  Co.  were  produced  before 
the  magistrate  and  were  exhibits  in  this  case.  Mr.  Gates,  who 
superintends  on  behalf  of  the  Government  of  the  Cape  of  Good 
Hope  the  transmission  by  Messrs.  De  la  Rue  of  the  genuine  Cape 
of  Good  Hope  stamps,  swore  that  the  impressions  produced  were 
a  very  fair  imitation  of  his  genuine   stamps.      It  was  proved^ 

VOL.   XVIII.  c   c 
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DicKiNB      however^  on  behalf  of  the  respondent,  or  admitted,  that  the  only 
^^         purpose  for  which  he  had  ordered  and  had  in  his  possession  the 

'        said  die  was  for  making  upon  the  pages  of  an  illustrated  stamp 

1896.        catalogue  or  newspaper  illustrations  in  black  and  white,  and  not 

P  TIL  _   ill  colours,  of  the  Cape  of  Good  Hope  stamp  in  question ;  and 

^titunu     ^h&^  such  illustrations  were  intended  to  appear  thereon  together 

Btcmp  dier—   with  illustrations  of  other  stamps,  and  that  such  catalogues  were 

Po9M88ion—  intended  for  sale  only  to  stamp  collectors  and  others,  and  as  part 

Lawful  excuse     «  -li-  r    ji?j.T_'i.i"  j  j.     ^ 

—Post  ogice  ^*  *  newspaper  published   for  the  instruction  and  amusement  of 

{Protection)   readers  of  and  persons  baying  such  paper. 

^^i  Ift^^  ^^  ^^^  contended  on  behalf  of  the  appellant  that  the  posses- 
c  76  s  7^  ^^^^  ^^  ^^®  ^i®  ^^  instrument  without  licence  or  authority  from 
the  Crown  was  a  contravention  of  the  statute,  and  that  the  pur- 
pose for  which  the  respondent  had  the  die  in  his  possession  did 
not  constitute  a  lawf  al  excuse  within  the  meaning  of  the  statute. 
It  was  contended  on  behalf  of  the  respondent  that,  inasmuch  as 
it  had  been  proved  or  admitted  that  the  die  was  used  only,  and 
intended  to  be  used  only  for  the  purposes  aforesaid,  the  respon- 
dent had  shown  a  lawful  excuse  for  the  possession  of  the  die. 

The  learned  magistrate  found  that  the  respondent  did  have  in  his 
possession  a  die  or  instrument  capable  of  making  a  fictitious 
stamp.  That  there  were  facts  which  showed  absolute  bona  fides 
in  the  respondent,  and  that  there  was  a  certainty  that  the  respon- 
dent would  not  use  the  die  for  any  improper  purpose.  The 
magistrate  thought  that  this  was  evidence  of  a  lawful  excuse, 
and  found  as  a  fact  that  there  was  a  lawful  excuse  and  dismissed 
the  information. 

The  question  for  the  Court  was  :  Whether  it  appeared  on  the 
evidence  as  a  matter  of  law  that  there  was  no  lawful  excuse,  and 
that  consequently  the  magistrate  was  not  entitled  to  find,  as  a 
fact,  that  there  was  a  lawful  excuse. 

Sir  Robert  Finlay  (S.-G-.),  {Danckwerts  with  him)  for  the 
appellant. — The  decision  of  the  learned  magistrate  really  changes 
the  words  of  the  section.  "  Without  lawful  excuse  "  does  not 
mean  with  guilty  knowledge,  as  the  magistrate  has  read  the  section. 
He  has  read  it  in  this  way,  "  makes  or  for  any  unlawful  purpose 
has  in  his  possession  any  die,^^  &c.  That  is  not  the  enactment. 
A  die  of  this  kind  which  is  capable  of  making  imitations  of 
stamps  is  a  most  dangerous  thing,  and  the  intention  of  the 
Legislature  was  to  prohibit  absolutely  the  making  of  it  in  this 
country,  and  to  prohibit  absolutely  the  possession  of  it  in  this 
country  without  lawful  excuse.  There  is  no  qualification  in  the 
prohibition  as  to  making — "  a  person  shall  not  make,'*  &c. — and 
any  person  making  such  a  die  in  this  country  beyond  all  question 
incurs  the  penalty.  The  Legislature  had  also  in  view  the  case 
where  a  die  might  be  made  abroad,  and  might  be  found  in  the 
possession  of  a  person  in  this  country,  and,  to  meet  the 
case  where  a  die  is  found  in  the  possession  of  a  person 
in  this  country  without  its  being  shown  that  he  was 
the  maker,    they    provide    that  ^'a    person    shall  not,    unless 
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lie   shows  a  lawful   excuse^     have   in    his    possession  any  die      Diokins 
or  materials  for  making  any   fictitious   stamp/'      These  words  ''• 

*'  without  lawful  excuse  '^  were  intended  to  cover  any  case  of  a        ^' 

custom-house  officer  who  properly  in  the  execution  of  his  duty        1896. 
seizes  such   articles  of  import^    or  the  case  of  a  constable  who        r^cL_ 
seizes  them,  or  the  case  of  a  magistrate  who  had  them  in  his     B^tUiout 
possession  while  investigating  a  case.     The  contention  for  the    »tamp  die- 
respondent  must  be  that  '^  without  lawful  excuse  '^  means  "for  a  Pos8«$sion- 
guilty  purpose/'  and  it  would  amount  to  this,  that  unless  posses-  ^p^gt  o^ 
sion  were  for  a  guilty  purpose  there  would  be  no  liability  under    {Protection) 
the  section.     That  is  contrary  to  the  plain  meaning  of  the  section   ^^^>  1884— 
and  it  is  perfectly  incredible  that  the  making  should  be  a  matter    r  76  s  ^. 
which  admits  of  no  justification  under  this  section,  but  that  the 
possession   should   by    virtue   of  these  words    "without  lawful 
excuse "  be  rendered  not  obnoxious  to  any  punishment  so  long 
as  there  was  no  guilty  intent. 

Charles  Mathews    for  the  respondent  submitted  in  the  first 
place,  that  what  was  decided  here  was  a  question  of  fact,  and  of 
fact  only,  that  question  of  fact  being  whether,  upon  the  circum- 
stances proved  or  admitted,  there  was  lawful  excuse,  and  the  learned 
magistrate  had  found  as  a  fact,  as  he  said  in  express  terms,  that 
there  was  "  lawful  excuse ''  within  the  section.      There  was  no 
question  of  law  involved,  and,  the  question  being  one  of  fact,  the 
decision  of  the  magistrate  could  not  be  reviewed  here.     In  the 
second  place  'Hawful  excuse''  does  not  mean  merely  the  authority 
of  the  Crown.     The  contention  of  the  Solicitor-General  came  to 
this  that  lawful  excuse  means  the  authority  of  the  Crown,  and  that 
only.     But  that  was  not  the  true  reading  of  this  section,  or  of  the 
other  sections  in  which  the  words  "  lawful  authority  "  and  "  law- 
ful excuse"  occur.     The  words  "  authority  "  and  "  excuse  "  have 
different  meanings   generally,  and  they  are   intended  to   have 
different  meanings  in  this  very  Act,  because,  turning  to  sect.  6 
of  the  Act,  it  would  be  found  that  persons  are  prohibited  from 
doing  certain  things  without  "  due  authority."    Turning  to  sect.  7 
— the  section  now  in  question — the  Court  would  not  find  the  word 
"  authority  "  at  all,  and  the  word  "  authority  "  does  not  occur  in 
the  section.    There  there  was  a  different  word  altogether,  the  word 
"  excuse,"  and  it  was  submitted  that  not  only  in  the  English  lan- 
guage have  these  two  words  different  meanings,  but  that  also  in 
this  very  Act  it  is  recognised  that  they  have  different  meanings. 
That  went  to  show  that  "  excuse  "  being  a  different  thing  from 
"  authority,"  it  is  not  necessary  under  sect.  7  to  produce  the  autho- 
rity of  the  Crown  for  the  having  in  possession  any  fictitious  stamp. 
He  admitted  that  sect.  7  did  absolutely  prohibit  the  making  of 
fictitious  stamps  or  dies ;  but  with  regard  to  uttering,  dealing  in, 
or  selling  of  any  fictitious  stamp,  it  was  not  an  offence  under  sub- 
sect,  (a)  unless  done  knowingly.      Passing  to  sub-sect.  (6),  that 
snb-section  said  that  a  person  shall  be  liable  if  he  have  in  his 
possession  any  fictitious   stamp — not  "  knowingly  "  or  "  fraudu- 
lently," or  with  a  guilty  mind,  but — unless  he  shows  a  "  lawful 

c  c  2 


388  CRIMINAL   LAW   CASES. 

DiGKiNs  excuse/^      So  under  sub-sect,  (c) — except  as  to  the  making — a 

J^'  person  was  liable^  unless  he^showed  a  ''  lawful  excuse."     It  could 

.'  not  be  tlie  meaning  of  these  sub-sections  that  a  person  must  be 

1896.  convicted  unless  he   shows  the   authority  of  the  Crown  for  the 

~Z  possession  which  is  complained  of.     In   the   case  of  a    stamp 

FLtiHouT  collector  who  has  in  his  possession  a  very  large  number  of  stamps 

stamp  die—  if  he  has  one  which  is  fictitious^  but  which  he  does  not  know  to 

Poasesnon^  be  fictitious^   according  to  the  contention  of  the  Crown  he  is 

_P^  (m!m^  defenceless  and  must  be  convicted,  unless  he  can  show  that  he 

{Protustion)  has  that  fictitious  stamp  in  his  possession  on  the  authority  of  the 

Act,  1884—  Crown.  That  was  not  the  meaninsf  of  the  section,  but  it  was  that  if 

47  rf"  48  Viet.  ...  .  •  •       x i_  '        x i_    ^    l      •       • 

c  76  «  7  ^PGi'so^^s  m  innocent  possession,  m  the  sense  that  he  is  in 
unconscious  possession,  of  a  fictitious  stamp,  that  is  a  perfect 
defence,  and  that  was  precisely  what  the  magistrate  had  found  in 
this  case.  If  the  possession  of  the  respondent  under  sub-sect,  (c) 
was  a  perfectly  innocent  possession  that  was  a  good  answer,  and 
if  it  were  not  so  many  innocent  persons  would  be  liable  to  these 
penalties,  which  they  would  be  powerless  to  resist.  It  was  clear 
that  innocent  possession  was  a  perfectly  good  defence  under  the 
section.  There  were  a  number  of  statutes  relating  to  coining  and 
forgery,  and  in  all  of  them  was  to  be  found  the  distinction  drawn 
as  between  "  authority  "  and  "  excuse^'  showing  that  ^'  excuse  " 
does  mean  something  different  from  authority,"  and  less  than 
"authority."  As  illustrating  the  above  distinction  between 
''  lawful  authority  "  and  ''  lawful  excuse,"  he  referred  to  2  Will.  4, 
c.  34,  s.  10  (dealing  with  offences  relating  to  coining  tools) ;  1 
Will.  4,  c.  6,  8. 19  (dealing  with  the  possession  of  foreign  bank 
notes) ;  24  &  25  Vict.  c.  99,  s.  24  (as  to  making  or  having  in 
possession  coining  tools)  ;  33  &  34  Vict.  c.  58,  s.  5  (as  to  forgery 
of  stock  certificates) ;  and  54  &  55  Vict.  c.  38,  s.  13. 
Sir  iJ.  Finlay  (S.-G.)  in  reply. 

Grantham,  J. — In  our  judgment  the  respondent  has  failed  to 
uphold  the  decision  of  the  learned  magistrate,  and  the  appellant 
is  entitled  to  succeed.  The  case  is  one  of  very  considerable 
importance^  and  has  been  argued  at  length;  but  I  confess  I 
have  not  altered  the  opinion  I  formed  when  the  case  was  first 
read,  that  the  learned  magistrate  had  mistaken  the  meaning^ 
of  the  words  '^  lawful  excuse  "  in  the  determination  at  which  he 
arrived.  Practically  what  the  magistrate  has  held  was  this^ 
that  in  his  judgment  belief  on  the  part  of  the  respondent  that  he 
was  not  doing  wrong  was  a  "  lawful  excuse,"  and  that  was  the 
contention  for  which  the  respondent  has  so  strenuously  argued. 
I  cannot  think  that  that  view  is  well  founded.  I  cannot  think 
that  the  respondent's  belief  that  he  thought  that  he  was  not 
doing  wrong  when  he  was  doing  wrong  is  a  '^  lawful  excuse." 
What  the  Legislature  has  said  is,  that  you  are  not  to  make 
a  die  that  will  make  a  fictitious  stamp,  and  if  you  do  make 
it  you  shall  be  liable  to  a  penalty.  In  this  case  the  respondent 
cannot  rely  on  the  ground  taken  for  him  in  argument,  namely, 
that  he  believed  he  was  not  doing  wrong,  because  he  must  admit 
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that  he  knew  he  was   doing  wrong.      I  will   assume   that   he       Diokimb 
believed  that  if  he  could  only  get  the  die  he  would  not  be  doing        q^^ 

wrong;    but  in  order  to  get   it   he   was   bound  to  do  wrong.         * 

Knowing  that  it  could  not  be  made  in  this  country^  he  went^  or  1896. 
sent^  abroad  and  had  it  made  there,  for  the  very  purpose  of  p  ^f^Z^_, 
evading  the  penalties  which  he  would  have  incurred  under  the  Fictitious 
Act  if  he  had  made  it  here.  That  being  so,  he  was  acting,  in  stamp  die— 
my  judgment,  illegally  and  unlawfully  in  having  this  die  made,  ^*^^^'~ 
and  I  think  he  could  have  been  made  liable  under  that  part  of  —Post^q^ 
the  section ;  but  it  was  found  and  admitted  that  he  had  not  {PtotBction) 
made  it.  [Jnder  the  circumstances  it  would  be  very  difficult  for  ^^j*  ^^ 
him  to  show  any  innocence  after  that  die  came  into  his  pos-  ^^^  ^  ^ ' 
session,  and  he  has  had  it  in  his  possession  for  the  purpose  of 
showing  what  the  stamp  was,  and  for  that  purpose  he  makes 
upon  his  paper  illustrations  of  the  stamp  in  question.  It  is 
true  he  does  not  put  the  same  colours  on,  but  that  could  be 
done  afterwards  without  any  difficulty.  Therefore  he  has  in  his 
possession  a  die  which  can  be  used  for  the  purpose  of  making  a 
fictitious  stamp.  That  is  admitted ;  but  he  says  :  ^'  I  want  to 
show  people  what  the  original  stamp  is;  that  is  my  object.'^ 
I  think  that  is  not  a  lawful  excuse,  because  it  is  wrong  to  have 
the  die  at  all.  But  it  was  argued  that  this  may  not  be  illegal, 
because,  in  some  cases,  there  are  the  words,  ''  wihout  authority/' 
so  that  authority  could  be  given  for  having  the  die,  and  it 
was  endeavoured  to  be  shown  that,  as  the  word  '^ authority" 
was  omitted  in  this  section,  and  the  word  ^^  excuse  ^'  put  in,  for 
some  reason  or  other,  an  innocent  motive  must  be  an  "  excuse/' 
I  confess  I  cannot  see  the  analogy,  because  iu  all  these  statutes 
to  which  our  attention  has  been  called,  the  word  "  authority '' 
is  used  where  it  is  the  ^'making''  of  the  thing  which  is  in 
question.  I  can  well  conceive  many  instances,  and  there  may 
be  many  cases,  where  it  would  be  very  hard  for  persons  to  be 
punished  for  being  in  possession  of  a  thing  the  possession  of 
which  they  did  not  know  to  be  illegal,  and  that,  to  my  mind, 
would  be  a  '^  lawful  excuse."  For  instance,  under  sub-sect,  (i) 
if  a  person  bought  a  fictitious  stamp,  it  would  be  hard  that 
that  person  should  be  punished  and  made  liable  to  pay  a  fine 
because  his  knowledge  was  not  sufficient  to  enable  him  to  know 
whether  it  was  good  or  bad ;  and  that,  I  think,  would  be  a 
''  lawful  excuse ; "  but  the  mere  fact  that  he  believed  he  had 
authority  to  have  it  would  not  be  a  lawful  excuse.  I  do  not 
think  that  the  case  of  Reg,  v.  Harvey  (23  L.  T.  Rep.  856 ; 
L.  Rep.  1  C.  C.  284)  referred  to  by  the  Solicitor-General,  where 
it  is  said  that  ^'  excuse  *'  is  equivalent  to  belief  of  *'  authority," 
is  of  any  assistance  to  the  respondent.  I  give  a  wider  interpre- 
tation to  the  word  '^  excuse,"  and  the  respondent  cannot  rely 
on  that  because  he  could  not  believe  that  he  had  authority  to 
have  a  fictitious  stamp  in  his  possession,  as  though  he  had  been 
taken  in  in  the  purchase  of  it.  If  he  had  been  able  to  excuse 
himself  for  having  the  stamp  by  saying  that  he  believed  it  was 
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DioKiHg      genuine  and  not  fictitioas^  that  that  would  seem  to   me  to  be 
^^'  an  excuse  in  law,  and  therefore  a  "  lawful  excuse/'     When  we 

1        come  to  sub-sect,  {c),  can  it  be  said  that  the   respondent  can 

1896.        excuse  himself  for  having   this  die   made   abroad   because   he 

P   r~mc  —  ^*°*^  ^  have  a  fictitious  stamp  made  here,  knowing  that  he 

Fictitiovs     could  not  havo  an  instrument  to  make  a  fictitious  stamp  made  in 

itamp  die—   this   country  ?      It   seems   to   me,    therefore,    that — the   words 

/*^T*r*^~~  "  "^^^o^^^  authority ''  being  absent  from  the  word  "  make  " — 

—^08t  ^C^ce  *^®   words  "  lawful   excuse  '^  must   be  construed  more  strictly 

{Protection)   than  they  would  be  if  we  had  the  words  '*  without  authority  '^  as 

^7^''  ^ft^r^   ^®  have  in  the  earlier  Acts.     In  ray  judgment,  therefore,  the 

c.^«,  $.  7.     appellant  is  entitled  to  judgment. 

Collins,  J. — I  am  of  the  same  opinion.  I  think  the  act  done 
by  the  respondent  was  clearly  within  the  mischief  which  this 
Act  of  Parliament  strikes  at.  It  is  obvious  that  the  purpose  of 
the  ^ctis  in  every  way  to  make  it  illegitimate  for  persons  to 
do  that  which  by  the  policy  of  the  law  can  only  be  done  with 
the  authority  of  the  Crown.  Therefore  it  deals  with  as  many 
possible  ways  of  interfering  with  the  monopoly  of  the  Crown  in 
these  matters  as  occurred  to  the  draughtsman  of  the  Act.  The 
section  begins  by  saying,  '^  A  person  shall  not  make,''  that  is  an 
absolute  prohibition  against  making.  Then  it  introduces  the 
word  "  knowingly  ''  with  respect  to  '*  uttering,"  because  that  is 
something  which  might  be  done  quite  innocently,  and  therefore 
it  is  necessary  to  introduce  the  word  "  knowingly "  there, 
whereas  it  is  not  necessary  in  the  case  of  the  word  "  make/' 
which  in  itself  involves  a  conscious  act  on  the  part  of  the  person 
who  does  it.  Then  the  sub-section  goes  on,  "  knowingly  utters, 
deals  in,  or  sells,"  &c.  Those  are  conscious  acts.  Then  we 
come  to  sub-sect,  (h) :  *'  Have  in  his  possession  unless  he  shows 
a  lawful  excuse '  any  fictitious  stamp."  There,  again,  that 
must  be  a  conscious  act,  and  what  is  struck  at  is  a  person  having 
these  things  consciously  in  his  possession,  aud  therefore  being 
obliged  to  defend  that  possession  by  making  an  excuse ;  and, 
as  a  practical  matter,  I  think  it  would  be  impossible  to  divide 
the  innocent  from  the  culpable  part  of  the  act  of  a  person  who 
is  challenged  with  being  in  possession  of  a  fictitious  stamp.  It 
would  not  be  pertinent  for  him  to  say  "  I  can  explain  how  I 
came  to  get  possession  of  it,"  unless  he  was  prepared  to  defend 
the  retaining  possession  of  it,  and  the  moment  the  proper 
authority  intervened  he  would  be  compelled  to  hand  it  back 
under  the  later  paragraph  of  the  section.  Therefore,  even  if  he 
came  by  it  unconsciously,  his  attention  would  be  drawn  to  the 
fact  that  he  was  in  possession  of  it,  and  then,  if  he  could  not 
give  a  lawful  excuse,  I  think  he  would  have  to  give  it  up,  and  I 
do  not  think  that  the  fact  that  he  got  it  unconsciously  could  be 
considered  a  "  lawful  excuse "  for  his  retaining  it  after  the 
proper  authority  had  intervened.  Then  we  come  to  the  next 
paragraph  (c),  under  which  this  charge  is  made,  and  it  is  open 
to   exactly  the   same  observations  that   I   have  already  made. 


I 
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1/Vhat  we  are  dealing  with  here  is,  andoabtedly^  on  the  facts      DiouNg 
«  conscious  possession  of  a  die  for  making  a  fictitioas  stamp^        ^^ 

within    the  meaning   of   sub-sect,    (c),   and   it   would  be   very        ' 

4iiBcnlt  and  almost  impossible   to  suppose  a  case   of  a  person        1896. 
unconsciously  getting  possession  of  a  die  for  making  a  fictitious    p  T"^b--_ 
stamp.     A  die  a  person  might  get  hold  of^  but  a  die  for  making     Piditiow 
a  fictitious  stamp  it  is  almost  impossible  to  suppose  anybody  »tamp  die— 
could  get  possession  of  without  knowing  that  it  was  for  making  /^**1^****^~ 
a  fictitious  stamp.     If  it  is  not  for  making  a  fictitious  stamp  the   .^^^  Q^oT 
offence  is  not  committed ;  if  it  is  for  making  a  fictitious  stamp  it   (ProUetion) 
is  very  difficult  to  suppose  anybody  could  unconsciously   have  .4^1' ?f^r~ 
possession   of  it^  and  therefore   could   be   relying   on   that  as    ^^^  ^  ^  ' 
an  answer  to  the  charge.     But  even  supposing  it  were  possible^ 
as  was  suggested^   for  a   person  to  buy  a   die   for   making   a 
fictitious  stamp  without  knowing  that  he  was  doing  so^  it  is  very 
difficult   to  suppose  it^  because  his  object  in   getting  it  is  to 
enable  him  to  complete  his  collection^  and  therefore  it  would  be 
no  use  to  him  unless  it  was  a  die  for  the  purpose  of  making  a 
fictitious  stamp.     Supposing  he  could  get  it  into  his  possession 
innocently  and  the  executive  asks  him  to  give  it  up^  then^  if  not 
before^  it  seems  to  me^   he  is  acting  in  contravention  of  the 
section  if  he  claims  to  keep  it  without  making  a  "lawful  excuse.'^ 
What  is  the  excuse  the  respondent  avers  here  ?     The  excuse  is 
that  he  wanted  it  for  his  own  purposes  in  order  to  print  /oc- 
similes,  not  in  colours^  on  his  paper.     It  seems  to  me  that  is 
not  a  'lawful  excuse. ^^      It   may  be  a  proper  motive   on   his 
part^  but  it  is  not  one  the  Act  can  tolerate^  and  it  would  certainly 
be  within  the  mischief  of  the  Act.     If  any  person^  whether  a 
«tamp  collector  or  not^  were  at  liberty  to  import  dies  for  the 
purpose   of   making  fictitious   stamps^  simply   for   the  purpose 
of  curiosity  or  antiquarian  interest^  it  is  obvious  that  the  mischief 
of  the  Act  would  arise  if  that  were  not  in  contravention  of  the 
law.      Therefore   I   entirely   agree   that   this   appeal   must  be 
■allowed. 

Appeal  aUowed  with  costs.     Case  remitted  to  the  magistrate 
with  a  direction  to  convict. 

Solicitor  for  the  appellant^  The  Solicitor  of  Inland  Revenue, 

Solicitors  for  the  respondent^  Powell  and  Shoes. 


392  GBIMINAX  LAW   CASES. 


TRIAL    AT    BAR. 

July  20  and  21,  1896. 

(Before  Lord  Russell,  C.J.,  Pollock,  B.  and  Hawkins,  J.) 

Req.  v.  Jameson  and  otsebs.  (a) 

Comtituiional  law — British  subject  out  of  jurisdiction — Appli^ 
cation  of  statute — Construction  of  statutes  —  Foreign  Enlists 
ment  Act,  1870  (33  ^  34  Vict  c.  90) — Preparing  military 
expedition  against  friendly  State  —  Proclamation  of  Act — 
Coming  into  operation  of  Act — Criminal  law — Indictment — 
Necessary  averment — Matter  of  inducem^^  —  Sufficiency  of 
general  allegation — Conclusion  contra  pacem — Allegations  of 
allegiance. 

A  British  subject  is  capable  of  committing  a  crime  within  the 
jurisdiction,  while  lie  is  himself  without  Her  Majesty' 9 
dominions. 

A  British  subject  who  is  outside  Her  Majesty's  dominions 
commits  an  offence  <igainst  the  Foreign  EnUsi/ment  Act,  1870^ 
if  he  assists  in  the  preparation  or  fitting  out  of  an  expedition, 
unlawful  under  that  Act,  which  is  prepared  or  fitted  out 
within  Her  Majesty's  dominions, 

8einble,  a  British  subject  commits  an  offence  against  the  Foreign 
Enlistment  Act,  1870,  if  he  is  employed  in  an  unlawful 
expedition  against  a  friendly  State,  even  if  he  be  so  employed 
outside  Her  Majesty's  dominions, 

A  statute  is  to  be  construed  prima  facie  to  apply  only  to  the 
United  Kingdom,  but  a  statute  applicable  to  Her  Majesty's 
dominions  is,  if  the  context  permits,  to  be  construed  as  applying 
to  all  British  subjects  wherever  they  may  be. 

Where  it  is  provided  that  a  statute  shall  come  into  operaiion 
in  a  certain  a/rea  after  the  occurrence  of  a  certain  event,  it  is 
sufficient  in  an  indictment  for  an  offence  against  the  statute  to 
allege  generally  that  the  statute  was  in  operation  at  the  tims 
when,  and  in  the  place  where,  the  offence  is  alleged  to  have  been 
committed. 

The  conclusion  of  an  indictment  that  the  offence  is  against  the 
peace  of  the  Queen,  is  an  allegation  that  the  person  charged 
therein  is  a  British  subject, 

AN  indictment  was  foand  by  the  grand  jury  at  the  Central 
Criminal  Court    charing    Leander   Starr  Jameson,   Sir 
John  Christopher  Willoughby,  Bart.,  the  Hon.  Henry  Frederick 

(a)  Reported  by  A.  A.  Bbthunb,  Esq.,  BArriater-at-Law. 
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White,  Raleigh  Grey,  the   Hon.  Robert  White,  and  the  Hon.        Rw. 
Charles  John  Coventry,  with  certain  offences  against  the  Foreign  ^       ^' 
BnUstment  Act,  1870  (33  &  34  Vict.  c.  90).  ^km^'''' 

The  indictment  having,  on  the  motion  of  the  Attorney-General,        

been  moved  into  the  Queen^s  Bench  Division  by  certiorari,  and        ^^^^' 
the  defendants  having  by  their  solicitors  pleaded  "  Not  Guilty,''      Foreign 
on  the  motion    of    the  Attorney- General   a    trial   at   bar   was    Enlistment 
ordered.  ^^^>  1870— 

The  first  coant  of  the  indictment  charged  that  the  defendants,    e*j^eic^ 
"  on  the  first  day  of  November,  in  the  year  of  our  Lord  1895,      agaimt 
and  on  divers  days  and    times  between  that  day  and  the  30th /*"*<^^  ^^*» 
day  of  December  in  the  year  aforesaid,  within  the  limits  of  Her  ^  ^Act^ 
Majesty's  dominions,  and  after  the  coming  into  operation  therein    Practice— 
of  the  Act  called  '  the  Foreign  Enlistment  Act,  1870,'  and  without  Indictment  — 
the   licence  of  Her  Majesty,  were  unlawfully  engaged  in   the  averment^ 
preparation   of    a  military   expedition   to   proceed   against   the  Sufficiency  cf 
dominions  of  a  certain  friendly  State,  to  wit,  the  South  African      general 
Republic."  ^Aiu^at^  ^ 

The  second  count  charged  that,   "  within  the   limits  of  Her  allegiance-- 
Majesty^s  dominions,  and  after  the  coming  into  operation  therein    Conclusion 
of  the  Act  called  '  the  Foreign  Enlistment  Act  1870,'  a  military  «^**«  p«^^t 
expedition  was  prepared  to  proceed  against  the  dominions  of  a 
friendly  State,  to  wit,  the  South  African  Republic." 

And  that  the  above-named  defendants  ^^on  the  said  1st 
day  of  November  in  the  year  aforesaid,  and  on  divers  days  and 
times  between  that  day  and  the  30th  day  of  December  in  the 
year  aforesaid,  within  the  limits  of  Her  Majesty's  dominions, 
and  after  the  coming  into  operation  therein  of  the  said  Act 
called  'the  Foreign  Enlistment  Act,  1870,'  and  without  the 
licence  of  Her  Majesty,  were  unlawfully  engaged  in  the  prepara- 
tion of  such  military  expedition,  &c." 

The   third,   fourth,   fifth,   sixth,  seventh,  and  eighth   counts 
similarly  charged   that   the   defendants  were  engaged  '^in  the 
fitting   out "   of  the  expedition,  '^  assisted  in  the   preparation  " 
of  the  expedition   and   ''  assisted  in   the  fitting  out "   of  the  * 
expedition." 

The  ninth  and  tenth  counts  were  similar  in  terms  to  the 
second  count,  but  did  not  charge  that  the  defendants  were 
within  Her  Majesty's  dominions  at  the  time  when  they  assisted 
in  the  preparation  of  and  assisted  in  fitting  out  the  expedition. 

The  eleventh  count  charged  that  the  defendants  '^  were  within 
the  limits  of  Her  Majesty's  dominions  and  without  the  licence 
of  Her  Majesty  unlawfully  employed  in  certain  capacities,  to 
wit^  as  officers  in  such  expedition." 

The  twelfth  count  was  similar  to  the  eleventh,  but  did  not 
charge  that  the  defendants  were  within  the  limits  of  Her 
Majesty's  dominions  when  so  employed,  nor  that  the  Foreign 
Enlistment  Act,  1870,  was  in  operation  at  the  place  where  the 
defendants  were  so  employed. 

Sir  E.  ClarUy  Q.C.,  Coram,  Q.C.,    C.  F.  Gill,    Hon.  Alfred 
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Rbo.        Lyttelton,  and  Howard  Spensley,  for  L.    S.  Jameson,   Sir  J.  C. 
-      ^-  WaioDghby,  H.  P.  White,  and  R.  White ;  Sir  Frank  Lockwood, 

JAMB80N  AND  q^^  j  p  j^^n^^  ^^^  J  jg^^y^u^  for  R.  Groy  and  J.  C.  Coventry. 

— ^The  whole  of  the  indictment  is  bad.     In  every  count  is  alleged 

generally  that  at  some  place  within  Her  Majesty^s  dominions  the 

Foreign      Foreign  Enlistment  Act,  1870,  was   in  operation,  and   this   is 

Enlistment    insufficient.     If  the  word  ^'  within  ^'  is  to  be  taken  as  meaning 

Act,  1870—   "  in  some  part  '*  the  counts  are  void  for  uncertainty ;  if  as  mean- 

ai^^Uion    ^^S  "  ^^  every  part  '^  then  the  Crown  must  prove  that  the  Act 

against      was  proclaimed  in  every  part  of  Her  Majesty's  dominions,  for 

friendly  State  until  proclaimed  the  Act  is  not  in  operation  in  any  part  of  Her 

Hond'^^cT'^  Majesty's  dominions  outside  the  United  Kingdom.     Every  fact 

Practice—    that  is  to  be  proved  must  be  stated  in  the  indictment,  the  charge 

Indictment  —  must  be  laid  positively :   (Hawkins,  P.  C,  bk.  2,  c.  25,  s.  60  ; 

av^^u-    ^'  ^-  (^"^owhurst,  2  Ld.  Raym.  1363.)     To  allege  that  the  Act 

Sufficiency  cf  was  in  operation  is  to  allege  a  conclusion  of  law  without  alleging 

general      the  facts  upon  which  that  conclusion  must  depend,  whereas  every 

^u^*Sl"7  '*^^  necessary  to  make  the  act  committed  a  criminal  ofEenoe  must 

aV^giance--  ^®   affirmatively  and   distinctly  alleged.     In    the   case   of  R.  v. 

Conclusion    Woolcock  (5  C.  &  P.  516)  the  defendants  were  indicted  under  the 

<ontra  pacem.  jjjq^  ^q^  (J  Qqq   j^  ^  2,  8.  1)  for  remaining  together  one  hour 

after  the  making  of  proclamation  under  that  statute,  but  because 
the  count  containing  this  allegation  did  not  affirmatively  allege 
that  proclamation  under  the  statute  had  been  made  it  was  held 
to  be  bad.  So  in  B,  v.  Everett  (8  B.  &  C.  114)  a  count  in  an 
information  charged  that  Robert  Hooper  was  a  person  employed 
in  the  service  of  the  Customs,  and  that  it  was  his  duty  as  such 
person  employed  in  the  Customs  to  seize  forfeited  goods.  Objec- 
tion was  made  to  the  count,  and  Lord  Tenterden,  C.  J.,  in  holding 
that  the  objection  must  prevail,  said :  ^'  The  allegation  that 
Hooper  was  a  person  employed  in  the  service  of  the  Customs  is 
an  allegation  of  fact.  The  allegation  that  it  was  his  duty  to  seize 
goods  which  upon  importation  were  forfeited  is  an  allegation  of 
law.  That  being  so,  the  fact  from  which  that  duty  arose  ought 
to  have  been  stated  in  the  count.''  By  1 1  &  12  Vict.  c.  2,  s.  2, 
an  Act  applying  only  to  Ireland,  it  was  enacted  that  the  Act 
should  apply  to  a  county  after  the  Lord-Lieutenant  had  so  declared 
by  proclamation.  The  Court  of  Criminal  Appeal  in  Ireland  held 
that  the  act  of  proclamation  was  a  necessary  averment  in  an 
indictment  for  an  offence  under  the  Act :  (Reg,  v.  Otway,  1  Ir. 
Com.  Law  R.  69.)  And  again,  with  regard  to  the  Criminal  Law 
and  Procedure  (Ireland)  Act,  1887  (50  &  51  Vict.  c.  20),  sect.  5 
of  which  provides  that  the  Lord-Lieutenant  may  by  proclamation 
declare  the  Act  to  be  in  force  within  any  specified  part  of  Ireland; 
sect.  6,  that  the  Lord-Lieutenant  might  by  proclamation,  to  be 
called  a  special  proclamation,  declare  certain  associations  to  be 
dangerous  ;  and  sect.  7  that  from  and  after  the  date  of  a  special 
proclamation  the  Lord- Lieutenant  might  by  Order  in  Council,  to 
be  published  in  the  prescribed  manner,  suppress  any  association 
named  in  the  special  proclamation  and  that  from  and  after  the 
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date  of  such  order,  and  daring  the  continuauce  thereof,  a  person  Reo- 
pablishing  the  proceedings  at  a  meeting  of  a  suppressed  associa-  •  j^JJjj^ 
tion  shoald  be  guilty  of  an  offence,  the  Court  of  Queen's  Bench      othbub. 

in  Ireland  held  that,  in  order  to  establish  the  guilt  of  a  person         

charged  with  the  commission  of  such  an  offence,  it  was  necessary        ^^* 
to  prove  the  due  publication  of  the  Order  in  Council :   ( WaUh  v.      Foreign 
The  Queen  {Somerville,  respondent),  L.  R.  Ir.  22  Q.  B.  &  Ex.  814.)    Enlistment 
The  rule  is  correctly  stated  in   Stephen's  Digest  of  the  Law  of  -^ff'  1870— 
Criminal    Procedure,   at  p.   156:    "An   indictment   must   state    ej^^Uon 
explicitly  and  directly,  and    not   by  way  of  recital,   every  fact      agcvingt 
necessary  to  constitute  the  offence  charged,  whether  such  fact  is /'^^^y  fi^*»*^ 
an  external  event  or  an  intention,  or  other  state  of  mind,  or  a  ^^  ^^  ^^^  _ 
circumstance  of  aggravation  affecting  the  legal  character  of  the    Practice— 
offence  alleged,  unless  any  such  fact  is  necessarily  implied  by  Indictment  — 
what  is  so  expressly  stated,  and  the  contrary  of  everything  not  so   aJn^!^!^— 
expressed  or  implied  will  be  presumed  in  favour  of  the  person  SufUdeney  of 
accused.''     The   effect  of  proclaiming   the  Foreign  Enlistment      general 
Act,  1870  (33  &  34  Vict.   c.  90)  in  a  colony  is  to  make  that^^J^^^ 
statute  a  colonial  statute,  and  the  passing  of  a  colonial  statute  aUegiance-- 
has  to  be  proved  aa  a  fact.     By  alleging  generally  that  the  Act    ConduHon 
was  in  operation  the  Crown  avoid  stating  a  fact  which  the  jury  ^'^^^^^  pacem, 
can  try  and  endeavour  to  make  it  a  matter  for  the  Court  to 
decide  as  a  matter  of  la\v,  whether  what  the  Crown  intends  to 
prove  amounts  to  a  proclamation.     By  the  allegation  that  the  Act 
was  in  operation  the  proclamation  of  the  Act  can  no  more  be 
necessarily  implied  than  the  proclamation  of  the  Kiot  Act  could 
from   the  allegation   in  the  count  in  R,  v.  Woodcock  {sup.)     A 
further  objection  to  the  ninth  count  is  that,  while  it  alleges  that 
the  expedition  was  prepared  within  Her  Majesty's  dominions,  it 
does  not  allege  that  the  defendants  assisted  within  Her  Majesty's 
dominions.     The  Act  does   not  apply   to   persons   outside  Her 
Majesty's  dominions ;    the  limitation  to  the  dominions  of  Her 
Majesty  is  a  limitation  which  is  implied  in  every  Act  of  Parlia- 
ment.    This  is  laid  down  by  Pollock,  C.B.  in  Rosaeter  v.  Gahlman 
(22  L.  J.  128,  Ex.).     But  even  if  this  were  not  the  rule  of  con- 
struction, sect.  2  of  the  Foreign  Enlistment  Act,  1870  (38  &  34 
Vict.  c.  90)   expressly  limits  its  operation  to  the  dominions  of 
Her  Majesty.     In  every  case  in  which   it   is   intended   that  a 
statute  shall  apply  to  British  subjects  when  beyond  the  bounds 
of  the  Queen's  dominions,   that   intention  is   expressed  in  the 
statute ;  thus  it  was  held  that  a  man  committing  bigamy  outside 
the  dominions  of  the  Crown  could  not  be  convicted  under  1  Jac.  1, 
c.  11.     The  statutes  12  Geo.  3,  c.  II ;  59  Geo.  3,  c.  69;  11  Vict, 
c.  12  ;  24  &  26  Vict.  c.  100,  s.  9 ;  the  Explosives  Act   (46  &  47 
Vict.  c.  3),  s.  3  j  the  Criminal  Law  Amendment  Act  (48  &  49 
Vict.  c.  69),  s.  2 ;  the  Official  Secrets  Act   (52  &  53  Vict.  c.  52), 
s.  6;  the  Merchant  Shipping  Act,   1894  (57  &  58  Vict.  c.  60), 
£.  712,  are  all  expressly  extended  to  offences  committed  outside 
the  jurisdiction.     In  order  to  extend  the  operation  of  5  Geo.  4, 
€.  113    (the    statute  consolidating   the    statutes  relating  to  the 
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slave  trade)  to  British  subjects  out  of  the  jurisdiction^  it  waa 
necessary  to  pass  6  &  7  Vict.  c.  98^  which  statates  were  con- 
oTHBuT"  sidered  in  Santos  v.  Ulidge  (3  L.  T.  Rep.  155 ;  8  C.  B.  N.  S.  861.) 
The  Foreign  Enlistment  Act,  1870   (33  &  34  Vict.  c.  90)  repeals 

and  is  substituted  for  59  Geo.  3,  c.  69,  of  which  Act  only  certain 

Foreign      Sections  applied,  and  then  by  express  words  to  British  subjects 

EniiMtment    abroad.     The  ninth  and  tenth  counts  did  not  allege  that  what  was 

iici,  1870—   done  was  done  within   the  Queen's  dominions.     The   eleventh 

^t^^diHcm,    coi^^^  did  not  allege  that  at  the  place  where  the  things   were 

against      done  the  Act  was  in  operation ;  and  the  twelfth  count  alleged 

/n«ndly  5tote  neither    that   the   things   done  were  done   within   the  Queen's 

tion  of  Act^  dominions,  nor  that  at  the  place  where  they  were  done  the  Act 

PraeUce—    was   in   operation.     And,    if  the   Act    did  apply    outside  the 

Indictment  —  Queen's  dominions,  it  could  only  apply  to  British  subjects,  and 

avlnmenU^  there  was  no  allegation  in  any  count  of  the  indictment  that  the 

8yffi4:iency  of  defendants  were  British  subjects. 

general  The  Attorney -Oeneral  (8ir  Richard  E.  Webster),  the  Solicitor^ 

I^^Vf  ^^^^^  (Sir  Robert  B.  Finlay),  H.  Sutton,  C.  W,  Matthews, 
aUegtance—  SoTOAX  Avory,  and  /.  jF.  p.  Bawlinson  for  the  Crown. — ^The 
Concliuion  argument  for  the  defendants  confused  the  facts  which  had  been 
contra  paeem.  proved  because  they  constituted  the  offence,  and  those  matters  of 
inducement  which  are  not  material  for  the  purpose  of  proving 
the  offence.  It  was  sufficient  to  allege  generally  that  the  offence 
was  committed  within  Her  Majesty's  dominions,  and  was  when 
committed  contrary  to  the  law  of  Her  Majesty's  dominions.  This 
was  provided  for  by  sect.  17  of  the  Act.  Mere  matters  of  induce- 
ment need  not  be  stated  with  so  much  certaintv  as  the  statement 
of  the  gist  of  the  offence :  (Archbold's  Pleading  and  Evidence 
in  Criminal  Cases,  21st  edit.,  p.  62).  The  authority  for  this  pro- 
position was  B.  V.  Bidwell  (1  Den.  222).  In  the  case  of  B.  v. 
Everitt  (swp,)  it  was  necessary  to  allege  as  a  matter  of  fact  the 
particular  duty  of  the  officer,  because  it  was  one  of  the  facts  con- 
stituting the  offence.  The  allegation  that  the  Foreign  Enlist- 
ment Act,  1870  (33  &  34  Vict.  c.  90)  was  in  operation  was  an 
allegation  that  any  person  doing  acts  contrary  to  the  statute  in 
the  territory  within  which  the  acts  were  committed  commits  an 
offence ;  it  was  not  an  aUegation  of  any  particular  duty  on  the 
part  of  any  particular  individual.  The  specific  allegation  of  facts 
constituting  the  offence  was  that  without  the  licence  of  Her  Majesty 
the  defendants  were  unlawfully  engaged  in  the  preparation  o 
fitting  out  of  a  military  expedition.  In  each  of  the  counts  of  the 
indictment  the  facts  necessary  to  constitute  the  offence  were^ 
aUeged,  and  these  only  were  material.  If  the  sense  was  clear,  nice 
exceptions  to  an  indictment  should  not  be  allowed  :  (per  Lord 
Ellenborough,  B,  v.  Stevens,  5  East,  at  p.  260).  As  to  the 
objections  to  the  ninth,  tenth,  eleventh,  and  twelfth  counts,  the 
contention  of  the  Crown  was  that,  if  an  unlawful  expedition  has 
been  prepared,  it  is  an  offence  to  assist  in  or  engage  in  the 
preparation  of,  or  to  be  employed  in  any  capacity  in,  that  expedi- 
tion, though  the   acts   are  done  outside  the  jurisdiction.     Thia 
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point  arose  in  the  case   of  Beg,  v.  Sandoval  and  others  (56  L.  T.        Hio. 
Rep.  526;  16  Oox.  C.  C.  206 ;  3  Times  L.  Rep.  436)  :  (Wheeler's  ^      ''' 
Bnglish  and  American  Foreign  Enlistment  Acts.)      As  to  the      othbrb 

objection  to  the  twelfth  coant   that   connt   alleged  the   state  of         

things  to  which  it  was  intended  that  sect.  11  of  the  Act  should        ^^^ 
apply,  the  joining  of  an  unlawful  expedition  by  persons  who  have       Foreign 
gone  outside  Her  Majesty's   dominions  to  do  so ;    and  that  the     Enlistment 
counts  concluded  "  against  the  peace  of  our  Sovereign  Lady  the    ^*»  1870— 
Queen,  &c./'  was  sufRcient  to  show  that  the  defendants  were  British     eJ^^iti^n 
subjects :  (E.  v.  Sawyer,  R.  &  R.  294.)  ^  ,         ,  against 

Sir  E,  Clarke,  Q.C.  in  reply.  ^^"^^  '^^'  ^"^"^      fn^^  8taU 

July  21  .—Lord  Russell,  C.J. — We  have  now  to  deal  with  an  ii^n'^'i^ 
application  made  on  the  part  of  the  defendants  to  quash  the  indict-    Practice— 
ment,  or,  in  the  alternative,  to  quash  the  seven  counts  in  the  indict-  Iridictment  — 
ment.     The  position  of  the  case  is,  that  the  defendants  have  not  ^^^^^^__ 
demurred   to  the  indictment,  nor  to  any  count  in   it,  but  have  Sujfieieney  of 
put  themselves    upon  their  country  by   a  general  plea  of  not       general 
guilty.     The  application  to  quash  the  indictment,  or  the  counts  ^^j}2**r""T 
of  the  indictment,  is  one  the  granting  of  which  is,  within  certain  (oSgiance--- 
limits,  in  the  discretion  of  the  Court.     If  the  Court  should  be  of    Qonclueion 
opinion  that  the  indictment  is  clearly  bad,  or  that  any  counts  in  cow^i^^pac^w. 
the  indictment  are  clearly  bad,  it  would  be  the  duty  of  the  Court 
to  quash  one  or  the  other  or  both,  as  the  case  might  be.     But  if 
the  matter  were  even  one  of  doubt,  if  the  opinion  of  the  Court 
were  not  clear,  but  the  construction  of  the  indictment  was  such, 
or  the  presence  of  certain  counts  in  the  indictment  was  such, 
as  to  cause  the  embarrassment  of  the  defendants  in  their  defence, 
so  that  it  could  be  said  that  the  condition  of  the  indictment,  or 
some  counts  in  it,  interfered  with  the  fair  justice  of  the  case,  then, 
equally^  the  Court  would  have  a  discretion  to  quash  one  or  the 
other.     When  these  objections  were  yesterday  taken  and  urged 
in  an  able  argument,  the  Court  thought  it  right  to  take  time  to 
consider  their  judgment,  not  because  of  any  real  difficulty  that, 
the  Court  entertained  as  to  the  view  that  ought  to  be  taken  of 
these  objections,  but  because  of  the  far-reaching  consequences 
which  they  entail  had  those  objections^  or  any  of  them,  prevailed. 
We  have  come  to  the  conclusion  that  none  of  the  objections  either 
to  the  indictment  as  a  whole,  or  to  any  of  the  counts  in  that 
indictment  ought  to   prevail,  so  as   to  induce   us  to  make  the 
order  to  quash  one  or  the  other  of  them.     The  first   objection 
taken  was  one  which  went   to  the  entire  indictment ;  that  is  to 
say,  if  it  were  a  good  objection  to  the  first  count,  with  reference 
to  which  it  was  Argued,  it  is  equally  an  objection  to  the  remaining 
counts.      The  objection  divides  itself  into  two  divisions.     It  was 
said  first   that  it  did  not  state  that  the  place  in  which  it  was 
alleged  that  the  illegal  preparation  of  the  expedition  took  place 
was  within  the  limits  of  Her  Majesty's  dominions,  and  in  a  part 
within  the  limits  of  Her  Majesty's  dominions  as  to  which  the  Act 
was  in  operation.     The  Act  in  question  provides  that :  ''  If  any 
person  within  the  limits  of  Her  Majesty's  dominions,  and  without 
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Rbg.        the  licence  of   Her  Majesty,  prepares  or  fits  out   any  naval  or 

J  MEg^  military  expedition  the    following    consequences    shall  ensue/^ 

OTHERS.       ^Q<1  i^  ^^^  third  section  of  the  Act  it  is  provided  that  it  shall 

come    into  operation    only  in   British   possessions   outside  the 

^^*        United  Kingdom  when  proclaimed  in  the   manner  provided  in 
Foreign      ^^^^  section.     The  words  of  the  indictment  upon  which  the  ques- 
Enlistment    tion  tums   are  these  :     ''  Within  the   limits  of  Her   Majesty^s 
Act,  1870—   dominions  and  after  the  cominff  into  operation  therein  of  the  said 
ex^ition    ^^^  called  'the  Foreign  Enlistment  Act,  1870,^  and  without  the 
against      licence  of  Her  Majesty,  were  unlawfully  engaged  in  the  fitting 
friendUf  State  q^^  ^f  gydj  military  expedition   to  proceed  against  the  dominions 
Hon  0/  Act  —  ^^  ^^^  ^*^^  friendly  State.     Now  it  is  said  in  argument  that  that 
Practice-—    may  mean  either  of  two  things.      It  may  either  mean  that  there 
Indictment  —  ^ag  some  place  within  the  limits   of  Her  Majesty's  dominions, 
avwrnents-—  ^^^  necessarily  the  place  where  the  preparation  of  the  expedition 
Suflffiency  of  took    place,    in    which   the    Act  was  in  operation ;    or   it  may 
general       mean  that    it     was    in    operation     in     all     places   within   Her 
^AM^aUonTf  ^^jesty's    dominions.        Now,    in    considering   a    question    of 
aUegiance—  ^his   kind,    even    in    considering   the    question  of  the   validity 
Conclusion   of  pleading,  one  must  have    some  regard   to    ordinary   under- 
contra  pacem.  standing    of  language,   and    apply  some    measure  of  common 
sense    to  its   construction;    and   applying  that  test    I    cannot 
doubt    that      that     states     reasonably     and    intelligibly    that 
the  defendants,  in  a  place  within  Her  Majesty's  dominions^  and 
in  which  the  Act  of  1870  was  in  operation,  were  engaged  in  the 
preparation  of  an  expedition  which  would  be  an  offence  against 
the  Act.     What  the  prosecution  must  establish  at  the  trial  is, 
not  that  in  some  place  within  the  Queen's  dominions  the  Act  was 
in  operation^  but  as  the  initial  basis  of  their  prosecution,  that  in 
the  place  in  which    the  expedition  was  prepared  within    Her 
Majesty's  dominions  the  Act  was  in  operation.      If  they  fail  to 
prove  that,  the  objection  will  be  fatal.     I  therefore  think  that 
that  first  objection  cannot  prevail.     The  second  objection  was 
this,  that  as  the  3rd  section  of  the  Act  provides  that  the  Act  is 
to  come  into  operation  outside  the  United  Kingdom,   i.e.,   in 
British  possessions  outside  the  United  Kingdom,  only  on  pro- 
clamation, the  count  is  bad,  and  each  of  the  counts  has  the  same 
fault,  if  it  be  a  fault,  in  not  stating  that  there  was  such  a  procla- 
mation.    I  think  that  objection  is  not  valid.       If  in  the  result  it 
be  necessary,  in  order  to  show  that  the  Act  is  in  operation  in  the 
British   possessions,   to  prove   that  a   proclamation  took  place^ 
then  that  fact  of  the  proclamation   must  be  proved ;    but  the 
statement  that  the  Act  was  in  operation  is  a  sufficient  statement 
to  the  effect  that  the  law  existing  in  the  place  where  you  com- 
mitted the  offence  was,  amongst  others,  this  Act  of  1870,  and 
against  that  Act  you  have  offended.      I  therefore  think  that  the 
allegation  that  the  Act  was  in  operation  is  enough,  and  when  the 
question  arises  it  will  be  determined  whether,  if  proclamation 
were   necessary,  the  proclamation  took  place,  and  whether  that 
proclamation  validly  and  properly  took  place.      I  was  struck  by 
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one  of  the  argaments  suggested  by  the  learned  counsel,  that  this        ^^sa. 
mode  of  pleading  was  resorted  to  by  the  Crown  because  it  might  j^„^' 
have — and  it  was  suggested  indeed  that  that  was  its  object — Jhe       othkrs. 

effect  of  withdrawing  certain   questions   from   the  jury   which        

would  otherwise  be  for  the  jury,  and  to  cause  those  questions  to        ^f^' 
come  within  the  domain  of  fche  Court,  and  exclude  the  jury  from      Foreign 
them.     I  hare  tried  to  follow  that  argument,  but  I  have  failed  to    Enlistment 
understand  it.     In  any  case  it  will  be  for  the  Court,  upon  its   -^p*  1870~ 
responsibility,  to  lay  down  what  will  be  necessary  to  cause  the     eitpediti^ 
Act  in  question  to  be  operative  in  the  given  place.     That,  in       against 
any  view  of  the  pleading,  must  be  for  the  Court.     But  it  must  f^^h  state 
also  remain,  in  any  view  of  the  pleading,  for  the  jury  to  deter-  ^^  ITld^-^ 
mine  the  fact  whether  the  conditions  which  the   Court  have  laid    Practice- 
down  as  matter  of  law  as  necessary  to  be  complied  with  have  or  Indictmetu  — 
have  not,  in  fact,  been  complied  with.       I  pass,  therefore,  from    J^^l^ls— 
this  first  objection,  as  to  which  I  have  intimated  that  that  objec-  Sufficiency  of 
tion  does  not  prevail  either  as  to  the  first  count  or  any  of  the       general 
counts  in  this   indictment.     The  remaining  counts,  I  think,  I  ^l^^'^^^'Z 
may  briefly  deal  with  ;  but,  in  order  that  I  may  do  so  intelligibly,  I  allegiance- 
should  like  to  make  a  general  observation  or  two  upon  the  rules    Concussion 
of  constrnction  applicable  to  statutes  such  as  this.      It  may  be  ^^^^^^  pacejn, 
said  generally  that  the  area  in  which  a  statute  is  to  operate,  and 
that  the  persons  against  whom  it  is  to  operate,  are  matters  of 
construction  upon  the  statute  itself.     The  object  of  construction 
is  to  arrive  at  what  the  Legislature  meant  by  the  language  that 
they  have  used  in  their  enactments.     But  there  may  be  sug- 
gested  some   general   rules,   for  instance,    if  there  be   nothing 
which  points  to  the  contrary  intention  the   statute  will  prima 
facie  be  taken  to  apply  only  to  the  United  Kingdom.  Where,  as  here, 
it  is  applicable  to  the  Queen's  dominions,  it  will  betaken  to  apply  to 
all  the  persons  in  the  Queen's  dominions,  including  those  who  owe 
temporary  allegiance,   foreigners  living   in  the  country  during 
their  residence  in  the  country ;  and  according  to  its  context  it 
may  be  taken  to  apply  to  the  Queen's  subjects  everywhere.    One 
other  general  canon  of  construction,  and  that  is  this  :  that,  if  any 
construction  otherwise  be  possible,  an  Act  would  not  be  con- 
strued as  applying  to  foreigners  in  respect  to  Acts  done  by  them 
outside  the  dominions  of  the  sovereign  power  enacting.     That 
is  a  rule  based  upon  international  law,  by  which  one  sovereign 
power  is  bound  to  respect    the   subjects   resident   in    its   own 
territory  of  every  other  sovereign  power.      Now,  applying  those 
considerations   in    the   present   case,    here   not    only  does   the 
2nd  section  provide  ^^  this  Act  shall  extend  to  all  the  dominions 
of  Her  Majesty  including  the  adjacent  territorial  waters,"  which 
means  that  the  ^^preparations"   mentioned  in  the  11th  section 
apply  to  preparations  which  may  take  place  within  a  part  of  the 
dominions  of  Her  Majesty,  but  it  is   also  clear  from  subsequent 
provisions  that  it  is  intended  to  apply  to  subjects  of  the  Queen 
anywhere ;  and,  therefore,  it  follows  that  it  applies  to  foreigners 
within  the  Queen's  dominions,  because  you  have,  in  considering 
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Rw        that    pointy   to   consider  the   mischief  aimed    at   by   the  Act. 
,      ^'  Bearinfif  those  considerations  in  mind,  it  seems  to  me  that  the 

JAKKSON  AMD  ^ 

OTHBB8.      objections  upon  the  ninth,  tenths  eleventh,  and  twelfth  counts 

may  be  shortly  disposed  of.     They  seem  to  me  to  be  all  based 

^^*       on  a   construction  of  the   statute,   both   as   to  the   area  of  its 

Foreign      Operation  and  as  to  the  class  of  persons  to  whom  it  is  applied. 

Enlistment    that  we  cannot  indorse.     It  is  clear  that  there  must  come  within 

Act,  1870—   the  Act  under  this  11th  section  the  preparation  in  the  Queen's 

ea^edition    dominions ;  but  we  are  not  prepared  to  say  that  there  may  not  be 

against      assistance  in  preparation,  and  so  forth,  constituting  an  offence  in 

/n«M%  State  gueh  place  within  the  Queen's  dominions  in  which  the  Act  is  in 

Hon  ^  Jut^  operation,  by   a   person   outside   the   Queen's   dominions,    and 

Practice—    outside  (if  within  the  Queen's  dominions)  a  place  in   which  the 

Indictment—  particular  Act  operates,  and  we  are  further  not  prepared  to  say 

a^ffrn^nJts—  ^^^  there  might  not  be  employment,  constituting   an   offence 

Sufficiency  of  nuder  the  Act,   even  outside  the  Queen's  dominions,  so  as  to 

general      make  any  of  the  Queen's  subjects  so  acting  liable  under  the  Act. 

^J^M^UonTf  ^®  other  point  is  made,  and  there  is  an  end  of  the  matter.      I 

allegiance— '  ^^  ^^^^  ^^^^  ^^  ^^  ^ot  alleged  in  these  later  counts,  and  especially 

Conclusion'  in  the  twelfth  count,   that  the  defendants  are  subjects  of  the 

contra  paeem.  Queen.     The  count  concludes  with  the  allegation  that  the  offence 

is  against  the  form  of  the  statute,  and  against  the  peace  of  the 

Queen.      In  our  judgment,  it  is  not  necessary  to  state  that  the 

defendants  are,  in  fact,  if  they  be  so,  subjects  of  the  Queen.     I 

will  only  say  that,  if  it  turns  out  in  the  course  of  this  case  that 

the  defendants,  or  any  of  them,  are  foreigners,  there  will  be 

every  opportunity  for  their  learned  counsel  to  take  any  objection 

that  is  open  to  them,  and  to  give  legal  effect  to  any  defence  that 

is  attributable  to  that  fact.      One  word  more.      We  have  not 

thought  it  necessary  to  go  through,  though  we  have  considered, 

the  various  cases  which  have  been  cited.      Many  of  them  belong 

to  a  time  when  the  right  and  justice  and  substance  of  the  thing 

was  sacrificed  to  the  science  of  artificial  statement.     By  many  of 

the  cases  that  have  been  cited  we  should  not  consider  ourselves 

bound,  but  we  arrive  at  the  conclusion  that  none  of  them  throw 

any  real  light  on  the  question  we  have  here  to  consider ;  none  of 

them  lay  down  any  canon  or  rule  of  conduct  applicable  to  the 

present  case.     The  result,  therefore,  will  be  that  the  application, 

both  as  to  quashing  the  whole  of  the  indictment^  and  as  to  any 

counts  of  it,  will  be  refused. 

Pollock,  B. — I  entirely  agree  with  the  judgment  that  has  been 
delivered  by  the  Lord  Chief  Justice,  and  with  the  reasons  which 
he  has  given  in  support  of  his  judgment,  and  I  desire  to  add 
nothing. 

Hawkins,  J. — I  also  agree  with  the  judgment  of  the  Lord 
Chief  Justice,  and  I  have  nothing  to  add. 

A  special  jury  was  then  empanelled,  and  the  trial  proceeded. 
Solicitor  for  the  Crown,  The  Solicitor  to  the  Treasury, 
Solicitors   for   the   defendants,    Hollama,    Son,    Coward,    and 
Hawksley. 
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CROWN  CASES  RESERVED. 
Saiv/rday,  August  1,  1896. 

{Before  Lord  Rusbkll,  C.J.,  Pollock,  B.,  Hawkins,  Geantham, 

and  Lawbance,  JJ.) 

Reg.  17.  Chambers,  (a) 

Indictment — Necessary  averment — Offence  not  originally  ind/ictable 
— Claim  to  be  tried  by  a  jury — Summary  Jurisdiction  Act,  1879 
(42  ^  43  Vict.  c.  49),  «.  17. 

Where  an  indictment  is  preferred,  in  a^ccordance  with  the  pro- 
visions  of  sect,  17  of  the  Summary  Jurisdiction  Act,  1879, 
against  a  person  who,  when  charged  before  a  court  of  summary 
jurisdiction  with  the  commission  of  an  offence  punishable  sum- 
marily, claimed  to  be  tried  by  a  jury,  the  Court  has  jurisdiction 
to  deal  with  the  indictment  as  if  the  offence  had  been  originally 
indictable,  and  the  fact  that  the  indictment  is  preferred  in  con- 
sequence  of  the  defendants  claim  to  be  tried  by  a  jury  is  not  a 
necessary  averment, 

CASE    stated    by    the    ohairman    of    the    Norfolk    Quarter 
Sessions.    . 

The  prisoner  being  charged  before  a  court  of  sammary  juris- 
diction with  the  commission  of  an  offence  punishable  under  24 
A  25  Yict.  c.  97,  s.  41,  on  summary  conviction,  claimed,  in 
accordance  with  the  provisions  of  the  Summary  Jurisdiction 
Act,  1879  (42  &  43  Vict.  c.  49),  to  be  tried  by  a  jury,  and  an 
indictment  against  him  was  accordingly  preferred  at  quarter 
flessions. 

The  indictment  charged  that  he  "  unlawfully  and  maliciously 
did  kill  one  dog,  to  wit,  a  greyhound,  the  property  of  Robert 
Hewlett  and  ordinarily  kept  in  a  state  of  confinement,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity.^' 

Upon  the  prisoner  being  arraigned,  counsel  on  his  behalf 
objected  to  the  indictment  on  the  ground  that,  inasmuch  as  the 
offence  was  not  originally  indictable  and  it  was  not  set  out  in  the 
indictment  that  the  prisoner  had  claimed  before  the  Court  of 
Bummary  jurisdiction  to  be  tried  by  a  jury  in  accordance  with 
the  provisions  of  sect.  17  of  the  Summary  Jurisdiction  Act^  1879 
(42  &  43  Vict.  c.  49),  the  indictment  did  not  on  the  face  of  it 

(a)  Reported  by  A.  A.  Bbthune,  Esq,,  Barrister-at-Lsw. 
VOL.  ZVIII.  D  D 
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Haa.        show  that  the  Court  of  Quarter  Sessions  had  jurisdiction  to  tty 
Ohaioibs     ^®  prisoner  for  the  offence  for  which  he  was  indicted. 

*        The  prisoner^  acting  on  the  advice  of  his  counsel^  refused  to* 

1896.        pleads  but^  the  Court  having  directed  a  plea  of  not  guilty-  to  be 
P  I^ffcj       entered,  he  was  tried  and  convicted. 
JiwZt«em«ni—      ^^  counsel  appeared  on  either  side. 

iftfCMMry         Lord  BussBLL,   C.J. — The  case  states  that  at    the  quarter 

««^ml&ir*/^  sessions  for  the   county  of   Norfolk,  holden   at  Norwich,  the 

iri$d  by  a    P™oner  was  charged  with  killing  a  dog.     The  indictment  was 

jwry  *'—     in  the  following  words :  **  That  Arthur  Chambers,  on  the  29th 

Summary     j^y  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

jJcT^iflTO      *^^  ninety-six,  unlawfuUy  and  maliciously  did  kill  one  dog,  to 

42  j^'  48  VicL  wit,  a  greyhound,  the  property  of  Robert  Hewlett  and  ordinarily 

c.  49,  ff.  17.   kept  in  a  state  of  confinement,  against  the  form  of  the  statute, 

&o.     The  case  further  states  that  upon  arraignment  the  prisoner 

refused  to  plead,  and  that  it  was  objected  on  his  behalf  that  to 

give  the  Court  of  Quarter  Sessions  jurisdiction  to  try  the  case  it 

was  necessary  that  the  indictment  should  show  on  its  face  that 

he  had  claimed  to  be  tried  by  a  jury.     The  short  point  which  we- 

have  to  decide  is,  was  it  necessary  that  the  indictment  should 

on  its  face  show  that  the  man  had  claimed  to  be  tried  by  a  jury  P 

It  is  provided  by  sect.  17  of  the  Summary  Jurisdiction  Act,  1879 

(42  &  43  Yict.  c.  49)  that  a  person  when  charged  before  a  court 

of  summary  jurisdiction  with  an  offence  in  respect  of  the  com> 

mission  of  which  an  offender  is  liable  on  summary  conviction  to 

be  imprisoned  for  a  term  exceeding  three  months,  and  which  i» 

not  an  assault,  may,  on  appearing  before  the  Court  and  before 

the  charge  is  gone  into,  but  not  afterwards,  claim  to  be  tried  by 

a  jury,  and  thereupon  the  Court  shall  deal  with  the  case  in  all 

respects  as  if  the  accused  were  charged  with  an  indictable  offence, 

and  not  with  an  offence  punishable  on  summary  conviction.   Upon* 

the  facts  stated  in  the  case  I  am  of  opinion  that  the  Court  of 

Quarter  Sessions  had  jurisdiction  to  try  the  case,  and  that  there 

is  neither  substance  nor  sense  in  the  objection.     The  conviction 

must,  therefore,  be  affirmed. 

Pollock,  B.,  Hawkins,  Grantham,  and  Lawranob,  JJ.  con* 
curred. 

Convictum  affvrmed. 

Editw^$  Not€, — The  aboT«  decision  aooords  with  that  in  Bisg,  t.  Broiwn^  anU^  p»  81 ; 
72  L.  T.  Rep.  N.  S.  22 ;  (1896)  1  Q.  B.  119.  It  wm  there  held,  the  defendant  having 
claimed  under  sect.  17  of  the  Summary  Jnrisdiction  Aot^  1879,  to  be  tried  by  a  Jury, 
that  the  o£Fence  with  which  he  was  charged  before  the  conrt  of  snmmary  joriedictioa 
being  one  to  which  the  Yexatioos  Indictments  Acts  applied,  the  prosecmtion  could 
present  an  indictment  alleging  or  containing  counts  alleging  offences  other  than  th» 
offence  in  respect  of  which  the  defendant  was  committed  for  trial. 
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COURT  OP  APPEAL. 

July  27  and  28. 

(Before  Lord  Esheb^  M.R.^  Eay  and  Smith,  L.JJ.) 

Seaman  (app.)  v.  Sublet  (reap.),  (a) 

APPEAL  FBOM  THE  QUEBN's  BENCH  DIVISION. 

Practice — Appeal — Court  of  Appeal — Jurisdiction  —  "  Criminal 
cause  or  matter  ^' — Ca^e  stated  on  appeal  from  order  granting 
distress-warrant  in  respect  of  poor  rate — Judicatv/re  Act,  1878 
(36  ^  37  Vict.  c.  66,  s.  47). 

A  case  stated  by  justices  on  appeal  from  an  order  granting  a 
distress-warrant  to  enforce  payment  of  a  poor  raie  is  a 
"  criminal  cause  or  matter  ^'  within  the  meaning  of  sect,  47  of 
the  Judicature  Act,  1873,  and  no  appeal  lies  to  the  Court  of 
Appeal  from  the  decision  of  the  Queen's  Bench  Dirnsion  upon 
such  case. 

THIS  was  an  appeal  by  the  appellant,  Seaman,  from  an  order 
of  the  Qaeen's  Bench  Division  (Day  and  Lawrance,  JJ.) 
upon  a  case  stated  by  justices  under  20  &  21  Vict.  c.  43,  s.  2, 
and  42  &  48  Yict.  c.  49,  s.  33. 

Seaman  was  the  owner  of  premises  in  the  parish  of  Paddington, 
which  were  oocapied  as  tenement  houses,  and  Burley  was  a  rate 
oollector  of  the  parish. 

The  yestry  of  the  parish  of  Paddington  made  a  poor  rate  for 
the  parish,  under  the  powers  conferred  by  the  local  Act  5  Geo.  4, 
c.  cxxvi.,  and  Seaman  was  ultimately  rated  as  owner  of  the 
premises. 

The  rates  were  duly  demanded  from  Seaman,  but  he  refused 
to  pay  the  same. 

A  summons  was  then  issued,  pursuant  to  sect.  120  of  the 
local  Act,  5  G^.  4,  c.  cxxvi.,  upon  the  complaint  of  Burley 
as  a  collector  of  the  parochial  rates,  against  Seaman  for  non- 
payment  of  the  rates. 

Upon  the  hearing  of  the  summons  before  two  justices.  Seaman 
contended  that  the  rate  was  not  a  valid  rate.  The  justices 
decided  against  this  contention,  and  ordered  a  distress-warrant 
to  issue.  Upon  the  application  of  Seaman  the  justices  stated  & 
case  for  the  opinion  of  the  Queen's  Bench  Division. 

(a)  Reported  by  J.  H.  Williams,  Esq.,  Barriitar-at-Lftw, 

]>  »  s 
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Sbaman         The  local  Act  (5  Geo.  4,  c.  oxxvi.)  provided : 

V, 

BusLBT.  Seot.  120.  And  be  it  further  enacted  that  in  ease  any  person  or  persons  charged 

—^  with  any  snoh  rate  or  rates,  assessment  or  assessments,  shall  refose  or  neglect,  after 

1896.        demand  made  by  the  collector  or  collectors  for  the  time  being,  to  pay  the  money  rated 

or  assessed  npon  him,  her,  or  them  reapeotiTely,  it  shall  be  lawfol  for  any  one  of  His 

Practice—     Bfajesty's  justices  of  the  peace  for  the  said  county,  and  he  is  hereby  authorised  and 

ApptaH —     required  to  summon  by  writing  under  his  hand  each  and  every  person  so  charged, 

JvHsdicUon  and  who  shall  haye  so  refused  and  neglected  as  aforesaid,  on  oath  being  made  before 

of  Court  of    such  justice  by  the  collector  for  the  time  being  of  his  haying  attended  at  the  place  of 

Appeal —     abode  of  each  and  CTery  such  person  then  intended  to  be  summoned,  and  demanded 

Crimindl      the  rate  or  rates,  and  of  each  and  OTory  such  person  having  so  refused  or  neglected  to 

caufs  or      P&y  the  same,  to  appear  before  such  justice  at  a  time  and  place  to  be  mentioned  in 

fnatter B^oh  summons;  and  if  any  person  or  persons  so  summoned  shall  refuse  or  neglect  to 

Di§tr§8$  for    attend  at  the  time  and  place  mentioned  in  such  summons,  or  if  he,  she,  or  they  do  or 

pofyf  rateg "^^  attend,  and  shall  not  make  it  appear  to  such  justice  that,  he,  she,  or  they  is  or 

Oate  gtated  hy  *^^  ?^t  chargeable  with  such  rate  or  rates,  under  the  said  recited  Acts  or  this  Act, 
Uigtiee§-^  then  all  and  every  the  person  and  persons  who  shall  have  been  so  summoned  shall  pay 
86  ^  87  Vict.  *"  ^®^^  ^^^^  "^^  ^  ^^*  reasonable  costs  and  charges  of  such  summons,  and  in  all 
e  66  «.  47  '  ^'^'^^  where  the  said  rate  or  assessment,  costs  and  charges,  shall  not  be  paid  upon  the 
*  *  '  return  of  such  summons,  it  shall  be  lawful  to  and  for  such  justices,  who  shidl  have 
issued  the  same,  or  any  other  justice  of  the  said  county,  and  he  is  hereby  authorised 
and  required  (on  oath  being  niade  before  him  of  the  due  service  of  such  summons  as 
aforesaid,  or  in  case  such  person  or  persons  so  refusing  to  pay  as  aforesaid  shall  have 
removed  out  of  the  said  parish,  then  on  proof  of  such  summons  having  been  duly 
issued  as  aforesaid)  to  grant  a  warrant  or  warrants  under  his  hand  and  seal,  autho- 
rising and  directing  such  collector,  or  any  constable  or  constables,  headborough  or 
headboroughs,  beadle  or  beadles  of  the  said  parish,  to  levy  such  rate  or  assessment, 
rates  or  assessments  respectively,  and  all  arrears  thereof,  and  the  expenses  of  the 
summons  and  of  the  warrant,  by  distress  of  the  goods  and  chattels  of  the  party  so 
neglecting  or  refusing;  and  if  within  five  days  after  such  distress  or  distresses  shall 
be  made,  the  said  respective  rates  and  assessments  and  all  arrears  thereof  shall  not  be 
paid,  together  with  the  costs  and  charges  of  taking  and  keeping  the  same,  it  shall  be 
lawful  for  such  collector,  constable  or  constables,  headborough  or  headboroughs, 
beadle  or  beadles,  to  cause  the  said  goods  and  chattels,  or  a  sufficient  part  thereof  to 
be  appraised  and  sold,  rendering  to  the  said  person  or  persons  the  surplus,  if  any 
there  be,  after  deducting  the  said  rates  or  assessments,  and  all  arrears  thereof,  and  the 
reasonable  costs  and  charges  attending  such  distress  and  sale;  which  costs  and 
charges,  in  case  of  dispute,  shall  be  settled  and  ascertained  by  one  of  His  Majesty's 
justices  of  the  peace  for  the  said  county  of  Middlesex ;  and  in  default  of  such  distress, 
it  shall  be  lawful  for  any  such  justice  or  justices  to  commit  any  such  person  or 
persons  to  the  common  gaol  or  house  of  correction  for  the  said  county,  there  to 
remain,  without  bail  or  mainprize,  for  any  term  not  exceeding  six  oalendiu:  months, 
unless  payment  shall  be  sooner  made  of  such  sum  or  sums  of  money  as  shall  have 
been  found  to  be  due  and  in  arrear,  npon  all  or  any  such  assessment  or  assessments 
as  aforesaid,  together  with  all  costs,  charges,  and  expenses  attending  the  reoovery 
thereof,  such  costs,  charges,  and  expenses  to  be  ascertained  and  determined  by  the 
said  justice  or  justices  respectively. 

The  Divisional  Court  (Day  and  Lawrance^  JJ.)  affirmed  the 
order  of  the  justices  and  dismissed  the  appeal. 

Seaman  appealed. 

B.  Cunningham  Olen  for  the  respondent. — ^There  is  a  prelimi- 
nary  objection  to  this  appeal.  The  judgment  of  the  High  Coart 
is  a  judgment  in  a  criminal  cause  or  matter  within  sect.  47  of  the 
Judicature  Act^  1873,  and  therefore  no  appeal  lies  to  this  court. 
A  distress- warrant  has  been  issued  for  the  recovery  of  a  poor 
rate,  and,  under  12  &  13  Yict.  c.  14,  it  may  be  enforced  by 
imprisonment.  The  provisions  of  sect.  120. of  the  Local  Actio 
this  case  are  practically  identical.  To  show  that  this  is  a 
*' criminal  cause  or  matter^'  within  the  decided  cases,  it  is 
enough  to  show  that  a  step  has  been  taken  which  may  result  in 
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imprisonment :  {Mellor  v.  Denham,  47  T.  Rep.  493 ;  5  Q.  B.  Div.      Sbamak 
467 ;  Beg.  v.  Whitchurch,  45  L.  T.  Rep.  379;  7  Q.  B.  Div.  534;      -^• 
Ex  parte  Schofield,  64  L.  T.  Rep.  780 ;  (1891)  2  Q.  B.  428 ;      ^^' 
Payne  v.  Wright,  66  L.  T.  Rep.  148.)  1896. 

Channell,  Q.C.  (Naldrett  with  him)  for  the  appellant. — ^Poor        "TT 
rate  is  a  debt  which  is  barred  by  bankruptcy :    {Be  Wetherell,     Appeal- 
Id  L.   J.   115^   M.  G.)      Bankruptcy  cannot  put   an  end  to   a  JunadicUon 
criminal  offence.      Therefore   this  is   not  a  ^'criminal  cause  or    of  Cawrt^ 
matter.'^   The  distress  warranty  though  it  may  result  in  imprison-     oS^S^^ndl 
ment^  is  merely  a  means  of  enforcing  the  debt.     Poor  rate  is      catue  or 
not  a  fine  imposed   for  punishing  a  criminal  offence.     All  the     nwtUr— 
cases  cited  in  Bupport  of  this  preliminary  objection  are  cases  ^I^Z 
where  a  pecuniary  penalty  has  been  imposed,  and  the  reason  Caae  giated  by 
why  penalties  have  been  held  to  be  criminal  matters  is  the  fact  of    justicea^ 
their  having  been  enforceable  by  imprisonment :  (Beg,  v.  Masters  ^®  |g^^  ^?*' 
and  others,  L  Rep.  4  Q.  B.  285.)    Keg.  v.  Wliitchurch  {uhi  8up.)     '     *  '     ' 
had  reference  to  a  nuisance  which,  being  an  indictable  offence, 
is  clearly  a  criminal  matter.     The  Summary  Jurisdiction  Acts  do 
not  apply  to  the  issuing  of  distress  warrants  for  the  recovery  of 
poor  rate  :  (Beg.  v.  Price,  42  L.  T.  Rep.  439 ;  5  Q.  B.  Div.  300). 
These  proceedings  are  not  criminal,  because  no  crime  or  offence 
has  been  committed ;  these  are  merely  proceedings  to  recover 
a  civil  debt.     Proceedings  before  justices  to  enforce  civil  obli- 
gations are  not  criminal  proceedings.       For  instance,  bastardy 
proceedings  (Beg.  v.  Lighffoot,  6  E.  &  B.  822 ;  25  L.  J.  115, 
M.  C),  where  Lord  Campbell,  C.J.  said :  "  The  matter  here  in 
dispute   was  entirely  of  a  civil  nature,  viz.,  the  obligation   to 
maintain  a  child,  and  the  defendant  might  have  been  examined 
as  a  witness  on  his  own  behalf.^'     The  same  observations  apply 
entirely  to  the  present  case.     In  Sweetman  v.  Guest  (18  L.  T. 
Rep.  53 ;  L.  Rep.  3  Q.  B.   262)  it  was  held  that  Jervis^s  Act 
(11    &   12   Vict.  c.   43)    did   not   apply   to  proceedings  before 
justices  for  enforcing  a  rate  by  the  mere  issuing  of  a  distress- 
warrant,  and  that  the  duty  of  the  justices  was   merely  minis- 
terial.    Though   the   statement   that   the  justices  were  merely 
acting    ministerially    was    qualified     in    Fourth     City  Mutual 
Building   Society  v.    Churchwardens,  8fc,,  of  East  Ham  (1892) 
1   Q.  B.  661),  the  case  does  not  say  that  the  proceedings  are 
criminal.     All  proceedings  which   may  result  in  imprisonment 
are  not  necessarily  criminal  proceedings.     The  true  test  is^  what 
is  the  nature  of  the  matter  in  respect  of  which  the  proceedings 
are  taken.     The  general  expressions  in  the  judgments  in  some  of 
the  cases  in  this  court  are  too  widely  stated. 

B.  Ourmingham  Glen  in  reply.  —  The  proceeding  in  the 
present  case  may  result  in  imprisonment,  and  is,  therefore,  a 
criminal  proceeding.  In  Beg.  v.  Tyler  (60  L.  T.  Rep.  662; 
(1891)  1  Q.  B.  588)  the  Court  held  that  an  application  to  a 
magistrate  for  a  summons  against  a  company  to  recover  penalties 
for  not  forwarding  a  list  of  its  members  to  the  registrar,  was  a 
criminal  proceeding,  because  there  was  a  breach  of  a  public  duty 
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SiuMAH      imposed  by  statute.      In    (yShea  v.    (yShea  (62  L.   T.   Rep. 

•^  713;    15    P.  Div.  59)    Cotton,    L.J.    explained    his   judgment 

^IT'      in    Beg.  v.    Bamardo  (61   L.   T.    547;    23   Q.   B.   Div.   805) 

1896.        and  it  was  held  that  an  attachment  of  a  person,  not  a  party  to 

PraebU        *^  actiou,  for  Contempt  of  court  was  a  criminal  proceeding.     In 

Appeal Payne  v.  Wright  {ubi  sup,)  it  was  distinctly  laid  down  that,  if 

Jurisdietion  the  proceeding   might   end  in   punishment,   it  was  a  criminal 
**A^^^^^   proceeding.     If  a  person  objects  to  the  validity  of  a  rate  he  has 
Q^ia^inal     *  ^^^^  remedy  by  appeal  to  quarter  sessions. 
ea^uaeor  Lord   EsHES,   M.R. — It   seems   to  me   that   the   question  is 

matter-—  entirely  one  as  to  procedure,  and  is  whether  the  proceedinfir 
poorratM—  ^'^^^'^  "^^^^  g^mg  on  in  this  case  was  a  criminal  proceeding  or 
Case  Hated  by  not.  Now,  it  can  easily  be  seen  that  it  is  entirely  a  question  as 
juHices'—  to  procedure  if  we  take  the  case  of  an  assault.  An  assault  may 
e,ee\^4!?  ^®  made  the  subject-matter  of  a  civil  proceeding  and  of  a 
criminal  proceeding.  An  action  may  be  brought  in  respect  of  an 
assault  either  before  or  after  a  criminal  proceeding  has  been 
instituted.  If  a  man  sues  in  respect  of  an  assault  he  may 
recover  damages,  and  questions  of  fact  which  have  arisen  at  the 
trial  may  come  before  this  Court  upon  an  appeal.  But,  if  the 
same  matter  is  brought  before  a  criminal  Court,  though  the 
subject-matter  is  precisely  the  same,  and  the  witnesses  and 
evidence  the  same,  yet,  because  the  proceeding  is  a  criminal 
proceeding,  no  appeal  whatever  can  be  brought  to  this  Court, 
and  until  lately  there  was  no  appeal  to  the  Queen's  Bench.  That 
shows  that  the  qaestion  is  not  what  was  the  nature  of  the 
original  act  or  thing  complained  of.  In  the  case  of  an  assault 
the  act  or  thing  complained  of  is  the  same  in  each  case,  whether 
it  is  dealt  with  by  a  civil  proceeding  or  by  a  criminal  proceeding. 
Even  if  the  argument,  that  in  this  case  it  is  a  debt,  were  true, 
nevertheless  if  there  is  a  legal  enactment  that  the  debt  may  be 
recovered  by  a  criminal  proceeding,  then  in  that  criminal  pro* 
ceeding  no  appeal  will  lie  to  this  Court.  It  seems  to  me,  how- 
ever, to  be  wrong  to  say  that  this  was  a  debt  at  all  in  the  ordinary 
sense.  To  whom  is  the  debt  due  ?  To  no  one.  No  one  can 
sue  for  it.  It  is  in  truth  a  payment  to  be  made  in  obedience  to 
a  public  duty.  It  is  not,  I  think,  a  debt  at  all.  Now,  what  is 
the  proceeding  in  this  case  which  is  to  be  taken  to  enforce  that 

Eayment  7  The  payment  cannot  be  enforced  by  action ;  it  can 
e  enforced  only  by  a  proceeding  before  a  magistrate.  It  is  true 
that  a  magistrate  has  some  civil  jurisdiction  in  respect  of  which 
an  appeal  will  lie  to  this  court.  Is  this  proceeding  a  civil  pro- 
ceeding within  the  rule  which  has  been  laid  down  in  this  Court  ? 
Many  cases  have  been  cited,  decided  before  the  passing  of  the 
Judicature  Acts,  in  which  this  particular  point  could  not  arise. 
The  question  is,  whether  this  case  is,  within  the  definition  laid 
down  by  this  Court  in  the  decided  cases,  a  '^  criminal  cause  or 
matter.''  This  court  has  held  in  several  cases  that,  where 
certain  conditions  are  fulfilled,  a  case  is  to  be  treated  as  a 
criminal  proceeding.     The  definition  is  not  exhaustive.     It  is 
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•only  a  rule  that^  where  certain  oonditions  are  falfiUed^  the  pro-      SBnoir 
•ceeding  is  a  criminal  proceeding,  and  is  a  '^  criminal  cause  or      nmH^ 

matter ''  within  the  meaning  of  sect.  47  of  the  Judicature  Act^        * 

1873.     The  rule  is  that,  where  the  proceeding  is  taken  before  a        1896. 
magistrate  and  is  a  proceeding  which,  at  the  end  of  the  proceed-    «  "TT 
ing,  may   end  in  imprisonment,  then  the  proceeding  is  to  be     App$al^ 
considered  to  be  a  criminal  proceeding,  and  there  is  no  righir  of  JwntdicHan 
appeal  to  this  Court.      What,  then,  is  the  proceeding  which  was   ^f  Oowrt^ 
taken  in  this  case  ?     Proceedings  were  taken  before  magistrates     o^tinoi 
to  enforce  payment  of  a  poor  rate.     Before  the  proceedings  to      cau§$or 
•enforce  payment  were  taken,  the  person  alleged  to  be  liable  to    ^^^l^!!"" 
pay  might  have  objected  to  the  rate,  and  the  question  might   p^qr  ratu 
have  been  tried  in   a   civil  proceeding  and   might   have    been  Com  Btat§d  6y 
•carried  to  this  Court  and  to  the  House  of  Lords.     In  this  case  a    it^ticet-- 
summons  was  issued  for  the  purpose  of  enforcing  payment  of  a  ^^  |g^^  ^^ 
poor  rate.      What  is  that  proceeding  f     The   magistrate  is  to 
have  the  parties  before  him,  and,  if  the  rate  is  not  paid,  is  to 
issue  a  warrant  of  distress  for  enforcing  payment  of  the  poor  rate. 
That  is  the  commencement  of  the  proceedings  to  enforce  pay- 
ment of  the   poor  rate.     If  that   proceeding  does   not  enforce 
payment,  the  next  thing  is  that  the  person  liable  to  pay  may  be 
sent  to  prison.      The  cases  which  have  been  cited — Mellor  v. 
Denham   (uhi  sup.),  Reg.  v.    Whitchurch   {ubi  sup.),  Ex  parte 
Schofield  {uhi  sup.),   and  Payne  v.    Wright  {ubi  sup.) — all  say 
that  the  question  is  not  whether  the  proceedings  must  end  in 
imprisonment ;  that  is  not  necessary  in  order  to  bring  the  case 
within  the  rule.     It  is  sufficient  if  the  proceeding  may  end  in 
imprisonment.     The  judgments  in  the  above  cases  are  distinct 
npon  that  point.      The  doctrine,  therefore,  is  that,  if  a  proceed- 
ing is  taken  before  a  magistrate,  and  that  proceeding  may  end, 
ly  way  of  procedure,  at  the  last  step,  in  imprisonment,  then,  for 
the  purpose  of  an  appeal   to  this  Court,  that  proceeding  is  a 
^'  criminal  cause  or  matter ''  within  sect.  47  of  the  Judicature 
Act,  1873,   and  no  appeal  will    lie  to  this  Court.      This  case 
comes  within  that  definition  and  no  appeal  lies  to  this  Court. 
I  wish  again  to  say  that  the  above  definition  is  not  exhaustive, 
and  that  there   may  be  a  right  of  appeal  if  the  proceedings 
before  magistrates  are  really  civil  proceedings.     In  this  case  the 
preliminary  objection  that  there  is  no  right  of  appeal  is  fatal, 
and  the  appeal  must  be  dismissed. 

Kay,  L.J. — This  is  an  appeal  upon  a  case  stated  by  a  magis- 
trate upon  which  the  Queen's  Bench  Division  have  given  their 
decision.  A  preliminary  objection  has  been  taken  that,  by 
reason  of  the  provisions  of  sect.  47  of  the  Judicature  Act,  1873, 
the  appeal  is  not  competent.  That  section  provides  that,  '^  no 
appetd  shall  lie  from  any  judgment  of  the  High  Court  in  any 
criminal  cause  or  matter  save  for  some  error  of  law  apparent 
upon  the  record.''  The  miestion,  therefore,  is  whether  this 
case  which  has  been  stated  is  a  step  in  a  '^  criminal  cause  or 
matter."      Prima  facie,  looking  at  sect.  47,  it  does  not  refer  to 
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Sbakan      the  origin  of  the  application  to  a  magistrate.    Whether  it  is  witii 
BuuBT      reference  to  a  civil  debt  or  a  criminal  act  is  not  the  question. 
-  *      The  question  is  whether  the  proceeding  is  a  ''  criminal  canse  or 
1896.        matter.^'     The  facts  in  this  case  are  that  a  poor  rate  was  made^ 
Pt^tfT"        ^^^  ^^^^  ^^®  appellant  resisted  that  rate.     The  poor  rate  can  be 
Appeal—     enforced  under  the  local    Act    (5  Geo.    4,  c.  cxxvi.,  s.  120), 
JwriadMion  which  provides  that  if  the  rate  is  not  paid  upon  demand  the 
^  Oouf^/   person  liable  to  pay  may  be  summoned  before  a  magistrate^  who 
(j^^^^li^l     may  issue  a  distress-warranty  and  that  in  default  of  distress  the 
cause  or      magistrate  may  commit   such  person  to  gaol  for   a   term  not 
matter —-     exceeding  six  months.      Now  that  is  the  proceeding  which  haa 
poorraUih^  been  taken  in  this  case.     An  application  was  made  to  the  magis- 
Caee  stated  by  trate  for  a  distress-warrant  to  enforce  payment  of  the  poor  rate,. 
jusHeee--     and  the  magistrate  granted  the  distress-warrant,  but  stated  a 
^c  66^^^*   ^*®®  which  raised  the  question  whether  the  rate  was  good  or  not. 
'  '     *    That  is  not  the  only  way  in  which  a  person  alleged  to  be  liable 
to  pay  the  rate  could  dispute  the  goodness  of  the  rate.     He 
could   appeal   to   quarter   sessions,    and  carry  the   case  to  the 
House  of  Lords.     Here  the  appellant  did  not  take  that  course^ 
but  he  took  the  objection  when  he  was  summoned  to  show  cause 
why  a  distress-warrant  should  not  be  issued.     The  magistrate  and 
the  Queen's  Bench   Division  have   decided  against   him.     The 
question  now  is   whether  he  can  appeal  to  this   Court.     That 
depends  upon  whether  this  is  a  step  in  a  "  criminal  cause  or 
matter.'*     In  the  case  of   Mellor  v.   Denham   {uhi  sup)  it  was 
decided  that  the  Court  of  Appeal  has  no  jurisdiction  to  hear  an 
appeal  from  a  decision  of  the  High  Court  of  Justice  upon  a  case 
stated  by  justices  as  to  an  information  for  contravening  the  bye- 
laws   of  a  school  constituted  under  the  Elementary  Education 
Act,  1874.      The   same  has  been  held   in  several  other  cases 
where  a  case  has  been  stated.      Therefore  the  fact  that  a  case 
has  been  stated  does  not  alter  the  position.     It  has  been  argued 
that  it  does  not  follow  from  a  proceeding  under  sect.  120  of  the 
local  Act  that  the  person  summoned  must  go  to  prison,  because 
he    can   only  be  imprisoned   if  there  is  no  sufficient  distress, 
and    that     therefore    this    proceeding     was     not     a    criminal 
proceeding.      That    point   was    before    the    Court    of  Appeal 
in  Ex  parte   Schojield    {ubi  8up.)  and   Payne  v.    Wright    {ubi 
sup.).      In    the    latter    case    Lord    Esher,    M.B.    said:    ^'In 
Ex  parte  Schojield  {ubi  sup),  a  magistrate  having  declined  to 
state  a  case  on  a  point  of  law,  a  Divisional  Court  refused  to  grant 
a  rule  nisi  for  a  mandamus  to  him  to  do  so ;  and  this  Court  there- 
upon, held  that,  as  the  decision  of  the  High  Court  was  a  pro- 
ceeding or  step  in  a  case  the  result  of  which  might,  but  not 
necessarily  must,  end  in  a  penalty  being  imposed,  there  was  no 
jurisdiction  to  entertain  an  appeal  from  that  decision.''     We  are 
therefore  bound  by  authority  upon  that  point.     Although  it  does 
not  necessarily  follow  that  the  person  summoned  must  go  to 

E risen,  yet,  if  the  proceeding  may  have  the  result  of  sending 
im  to  prison  if  there  is  no  sufficient  distress,  that  is  enough  to 
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show  that  the  proceeding  is  in  the  nature  of  a  criminal  proceeding      Sbimak 
in  respect  of  which  no  appeal  will  lie  to  this  Court.      It  was      _.  ^* 
strennously  argued  that    nonpayment  of  the  rate  was    not  a      ^!^- 
criminal  offence^  and  that  the  liability  to  pay  the  rate  was  only  a        1896. 
debt,  and  that  although,  if  it  were  a  criminal  act,  the  proceedings    pS^^L^ 
wouldbe  criminal,  yet  these  proceedings  are  not  criminal  if  they  are     A^peal-^ 
merely  to  enforce  payment  of  a  civil  debt  or  liability.     It  is  not  at   JwrisdicHon 
all  clear  that  this  is  only  a  debt.     But  if  it  is  provided  by  statute    ^f  Cowrt^ 
that  payment  of  a  debt  may  be  enforced  by  criminal  proceedings     o^inal 
under  Jervis's  Act,  the  proceedings  are  none  the  less  criminal      catue  or 
because  they  are  taken  to  enforce  payment  of  a  debt.     Suppose    y^****^ 
that  the  statutory  remedy  were  given  merely   by  reference  to  poor  wSaJ^ 
Jervis^s  Act,  are  the  proceedings  any  less  criminal  proceedings  Caw  Hated  by 
because  intended  only  to  enforce  a  civil  obligation  ?     I  think  not.     jusHcet— 
If  the  proceeding  is  in  its  nature  a  criminal  proceeding,  when  ^^  |^^^  Jl^* 
such  proceeding  has  been  commenced  there  cannot  be  an  appeal     '     '  '     ' 
to  this  Court  by  reason  of  sect.  47  of  the  Judicature  Act,  1873. 
The  distinction  has,  in  my  opinion,  been  drawn  by  Cotton,  L.J. 
in  Beg.  v.  Bamardo  {ubi  sup.),  where  he  said  :  ''The  question  is, 
whether  the  order  appealed  from   was  made  '  in  any  criminal 
cause  or  matter '  within  sect.  47.      Sect.  47  does  not  mean  that 
no   appeal   shall  lie  when   the   act  which  originates   the    pro- 
ceeding in  which  the  order  was  made  is  a  crime,  but  it  means 
that  no  appeal  shall  lie  when  the  cause  or  matter  in  which  the 
order  was  made  is   in  the  nature  of  a  criminal  proceeding.     In 
Ex  parte  BelUCox  (58  L.   T.  Eep.  323 ;  20  Q.  B.  Div.  1)  it  was 
held  that  an  appeal  lay  from  the  granting  of  a  habeas  corpus, 
because  the  proceeding  in  which  it  was  granted  was  a  civil  pro- 
ceeding.     In  JEx  parte  Alice  Woodhall  (59  L.  T.  Rep.  841 ;  20 
Q.  B.  Div.  832)  it  was  held  that  the  refusal  of  a  habevs  corpus 
could  not  be  appealed  from  because  the  refusal  was  in  a  criminal 
proceeding.      This  shows  the  distinction.     In  my  opinion,  the 
question  is  not  whether  the  act  which  is  said  to  have  been  done 
by  Dr.  Bamardo  was  one  for  which   he  was  liable  to  be  indicted 
but  whether  the  proceeding  in  which  the  order  was  made  was  a 
'  criminal  cause  or  matter.'  '^      I  think  that  that  is  the  true  dis- 
tinction.    It  does  not  matter  whether  nonpayment  of  the  poor 
rate  is  or  is  not  a  criminal  act.     If  the  proceeding  to  be  taken  is 
a  criminal  proceeding,  then  no  appeal  will  lie  to  this  Court  in  that 
proceeding.     That  is  well  settled  law  according  to  the  decisions, 
and  I  do  not  object  to    that  rule.     There  is  no  appeal  to  this 
Court  in  "  any  criminal  cause  or  matter.''      It  does  not  matter 
what  is  the  obligation  sought  to  be  enforced,  but  only  whether 
the  proceeding  is  a  '*  criminal  cause  or  matter."     In  the  present 
case  the  proceeding   is  a  proceeding  in  a  ''  criminal  cause  or 
matter,"  and  therefore  there  cannot  be  an  appeal  to  this  Court 
in  that  criminal  proceeding.      The   preliminary  objection  must 
prevail,  and  the  appeal  must  be  dismissed. 

Smith,  L.J. — I  am  of  the  same  opinion.     If  this  is  a  "  criminal 
cause  or  matter  "  there  is  no  right  of  appeal.     The  question,  then^ 
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SiAMAN  is  whether  this  proceeding  is  a  ^'  criminal  cause  or  matter/'  This 
BuBLiT      ^®  *^  attempt  to  appeal  from  the  decision  of  the  Queen's  Bench 

'      Division  upon   a   case  stated   by  justices    under  the  Summary 

189«.        Jurisdiction  Act,  1879,  and  under  20  &  21  Vict.  c.  43,  s.  2.     A 

p  "T7^  rate  was  made  upon  a  person  who  refused  to  pay,  Proceedings 
Appeal—     were  taken  before  justices  under  the  local  Act,  5  Geo.  4,  c.  cxxvi., 

Jwriadictum   to  enforce  payment.     The  justices  were  asked  to  issue  a  distress 

A   ^^^l^   warrant  upon  the   goods   of  the  person  who  would  not  pay  the 

^ll^ffyaX     rate.      If,  after  issue  of  the  distress-warrant,  that  person  still 

C9MMW      did  not  pay,  and  there  was  no  sufficient  distress,  the  justices 

"J**^—     would  havre  been  asked   to  send  him  to  prison  and  would  hare 

9f>oTT^Jt^  done  so.  The  question  then  arises  whether  the  justices  had  a 
ikm  tiaUA  by  criminal  cause  or  matter  before  them.      It  has  been  pointed  out 

Jyutiee^--    that  the  rate  might  have  been   objected  to  in  a  civil  proceeding 

e  66  «  47     ^^  ^^^  quarter  sessions.     The  question  now  is  whether  a  criminal 

Eroceeding  was  going  on  before  the  justices  in  which  this  case 
as  been  stated.  I  think  that  the  issue  of  a  distress-warrant  need 
not  be,  per  se,  a  criminal  proceeding.  But  when  that  proceed- 
ing may  end  in  a  committal  to  prison  by  the  justices  it  is,  in  my 
opinion,  a  criminal  proceeding.  It  has  been  argued  that  the 
decided  oases,  from  Mellor  v.  Denham  {ubi  sup,)  down  to  the 
present  time,  have  decided  that,  if  the  original  matter  might 
be  either  civil  or  criminal,  then  the  question  is  material  whether 
imprisonment  might  follow  ;  but  that  in  this  case  the  original 
cause  of  complaint  was  not  a  criminal  matter,  and  that  the  pro- 
ceeding to  enforce  payment  is  not  a  criminal  proceeding.  I  do 
not  agree  with  that  argument.  In  Mellor  v.  Denham  {ubi  «up.) 
it  was  held  that  a  proceeding  against  a  parent  for  not  sending 
his  child  to  school  was  a  criminal  proceeding.  The  father  in  that 
case  was  not  a  criminal.  But,  because  the  penalty  was  to  be 
summarily  recovered  under  Jervis^s  Act  (11  &  12  Vict, 
c.  43),  and  because  the  person  liable  could  be  sent  to  gaol  if  the 
penalty  were  not  paid,  the  proceeding  was  held  to  be  a  criminal 
proceeding,  and  an  appeal  would  not  lie  to  this  Court.  The 
cases  before  that  decision  were  dissimilar  :  {Beg,  v.  Steel,  35  L.T. 
Rep.  534 ;  2  Q.  B.  Div.  37 ;  Beg.  v.  Fletcher,  35  L.  T.  Rep.  588 ; 
2  Q.  B.  Div.  43 ;  and  BlaJce  v.  Beech,  36  L.  T.  Rep.  723 ;  2  Ex. 
Div.  335).  In  Mellor  v.  Denham  {ubi  sup.)  it  was  attempted  to 
say  that  it  was  not  a  criminal  matter  at  all,  but  it  was  held 
that,  because  a  criminal  proceeding  was  given  by  statute,  the 
matter  was  therefore  a  '*  criminal  cause  or  matter.''  Prom  that 
time,  in  Beg.  v.  Whitchurch  {ubi  sup,),  Ex  parte  Schqfield  {ubi 
sup.)  Payne  v.  Wright  {ubi  sup.),  and  other  cases,  this  Court  has 
always  considered  whether,  in  the  result,  a  committal  to  prison 
may  follow.  If  that  may  be  the  result^  it  has  always  been  held 
that  the  proceeding  is  a  '^  criminal  cause  or  matter,''  and  that  no 
appeal  lies  to  this  Court.  As  to  the  case  of  Beg.  v.  Masters  {vhi 
sup.),  the  Court  did  hold  that  non-payment  by  an  overseer  of  a 
balance  found  to  be  due  from  him  was  not  an  offence,  though  the 
amount  was  recoverable  under  4  &  5  Will.  4,  c.  76,  s.  99,  which 
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provided  that  a  distress  warrant  might  issue,  and  that  in  defaalt 
of  distress  there  might  be  a  committal  to  prison.  In  my  opinion 
that  case  is  in  antagonism  to  the  whole  series  of  cases  in  this 
Court.  If  it  were  necessary,  I  should  consider  whether  it  could 
be  followed.  It  is  not,  however,  necessary,  for  we  have  over- 
whelming authority  in  this  Court  that,  if  imprisonment  may  follow, 
then  the  proceeding  is  a  '*  criminal  cause  or  matter .''  This  case 
is,  in  my  opinion,  clearly  within  sect.  47  of  the  Judicature  Act, 
1873,  and  the  preliminary  objection  must  succeed.  The  appeal, 
therefore,  fails,  and  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant.  Underwood,  Son,  and  Piper. 

Solicitor  for  the  respondent,  J.  Hortin. 
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QUEEN'S  BENCH  DIVISION. 

June  27  cmd  Aug.  5,  1896. 

(Before  Lord  Russell,  C.J.) 

Jones  v.  Gebman.  (a) 

Justices  —  Jurisdiction  —  Search-warrant  —  Information — Suffi- 
ciency of — Necessity  of  specifying  goods  in  warrant. 

To  justify  a  magistrate  in  granting  a  search  warrant  to  search  for 
stolen  goods  the  information  before  him  need  not  allege  that  the 
goods  have  been  actually  stolen,  but  is  sufficient  if  it  can  be 
fairly  understood  as  alleging  reasonable  grounds  for  suspecting 
that  the  goods  have  been  stolen  ;  and  such  search-warrant  need 
not  specify  the  goods  for  which  search  is  desired. 

FURTHER  CONSIDERATION  by  Lord  RusseU,  C.J.  in  an 
action  tried  before  him  with  a  jury. 
The  facts,  as  stated  in  the  judgment,  were  as  follows  : — 
The  action  was  an  action  for  illegal  arrest,  false  imprisonment, 
and  trespass  to  goods. 

The  plaintiff  was,  at  the  times  material  in  the  action,  employed 
as  butler  and  bailiff  to  one  Thomas  Wood,  at  Brasted,  in  Kent ; 
and  the  defendant  is  a  justice  of  the  peace  for  the  county  of 
Kent. 

(a)  Reported  by  W.  W.  Obb,  Esq.,  BarriBter-At-Law. 
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JoMBs  On  the  8th  day  of  June^  1895,  Thomas  Wood  swore  an  infor- 

Gbuian.      ^a*io^  before  the  defendant  that ''  he  hath  just  and  reasonable 

'      canse  to  saspect,  and  doth  saspect,  that  William  Jones  of  Brasted 

1896.       has  in  his  possession  certain   property  belonging   to   the   said 

JugUeeTof  the  ^^^™^  Wood,  who  upon  his  oath  does  depose  and  say  that  the 

peaee^      ^^  William  Jones  has  been  in  his  employ  for  five  years,  and  is 

JwriadieHon  now  under  notice  to  quit,  and  that  he  has  requested  the  said 

— Smw^^    William  Jones  to  allow  him  to  search  several  boxes  which  the 

Sufficiency  cf  ^^  William  Jones  has  had  packed  ready  to  be  taken  away,  but 

alUgaUonB.    which  he  refused  to  be  looked  through/' 

On  the  same  day  the  defendant  granted  a  search-warrant  for 
the  said  goods,  authorising  the  constable  of  the  parish  of  Seven- 
oaks,  in  the  following  terms : 

With  proper  asaistance  to  enter  the  said  premieeB  occupied  by  the  emid  WiUiam 
JoneB,  in  the  day-time,  and  there  diligently  search  for  the  aaid  goods,  and  if  the 
same,  or  any  part  thereof,  shall  be  foand  upon  such  search,  that  you  bring  the  goods 
BO  found,  and  also  the  body  of  the  said  William  Jones,  before  me,  or  some  other  of 
Her  Majesty's  justioeB  of  the  peace  in  and  for  the  said  county  of  Kent,  to  be  disposed 
of  and  dealt  with  according  to  law. 

In  pursuance  of  the  warrant  a  search  for  the  property  of 
Thomas  Wood  was  made  in  the  presence  of  the  plaintiff  and 
Thomas  Wood,  and  Thomas  Wood  then  identified  and  claimed  as 
his  property  certain  articles,  all  of  which  articles  were  found 
packed  in  the  boxes  of  the  plaintiff,  and  the  plaintiff  was  there- 
upon charged  by  Thomas  Wood  with  stealing  them  and  taken 
into  custody. 

Subsequently  the  plaintiff  was  in  due  course  of  law  charged 
before  the  defendant  with  stealing  the  said  goods,  and  was  com- 
mitted for  trial  at  the  quarter  sessions,  and  the  grand  jury 
returned  a  true  bill. 

Subsequently  it  was  agreed  between  the  plaintiff  and  Thomas 
Wood  that,  in  consideration  of  Thomas  Wood  not  offering  any 
evidence  against  the  plaintiff^  certain  of  the  articles  should  be 
given  up  to  Thomas  Wood,  and  that  the  plaintiff  would  take  no 
proceedings  for  false  imprisonment,  or  malicious  prosecution, 
against  Thomas  Wood. 

In  pursuance  of  the  terms  of  this  agreement  no  evidence  was 
offered  on  the  part  of  the  prosecution,  and  a  verdict  of  not  guilty 
was  returned. 

The  plaintiff  then  brought  the  present  action  against  the 
defendant,  alleging  that  the  warrant  was  granted  illegally  and 
without  jurisdiction,  because  the  information  did  not  charge  the 
commission  of  any  criminal  offence,  and  did  not  specify  the  goods 
for  which  search  was  desired. 

The  jury  assessed  the  plaintiff's  damages  at  151,,  if  the  defen- 
dant was  liable  only  in  respect  of  the  search,  and  at  75Z.  if  he 
was  liable  for  the  arrest  and  imprisonment  until  committed  for 
trial — subject,  however,  to  the  question  which  was  subsequently 
argued  before  the  learned  judge,  whether  the  defendant  was  liable 
at  all. 
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Lawson  Walton,  Q.O.  and  A.  E.  Oill  for  the  plaintiff. — The       Jones 
plaintiff  is  entitled  to  recover  on  two  groands :  first,  that  the     q  ^^  *« 

information  upon  which  the  search-warrant  was  granted  did  not         

contain  a  positive  statement  npon  oath  that  a  felony  had  been  1896. 
committed  in  respect  of  the  goods,  and,  secondly,  that  the  search-  .^  .  , 
warrant  was  a  general  warrant,  and  did  not  specify  the  particular  paoca^ 
goods  in  respect  of  which  it  was  granted.  The  information  Juriidiction 
merely  states  that  the  deponent  has  just  and  reasonable  caase  to  Sewrch- 
suspect  that  the  plaintiff  had  in  his  possession  certain  property  suMekmcyof 
belonging  to  the  deponent,  but  it  does  not  state  that  that  property  allegatunu, 
had  been  stolen.  The  real  purport  of  the  information  was  to 
obtain  evidence  of  a  felony  committed,  but  that  is  not  sufficient 
to  justify  the  magistrate  in  issuing  a  warrant.  The  authorities 
show  that  there  must  be  an  allegation  of  fact  either  expressed  or 
implied,  before  the  magistrate,  that  some  property  had  been 
stolen  (2  Hale^s  Pleas  of  the  Grown,  149,  150,  where  it  is  said 
that  a  search-warrant  is  not  to  be  granted  without  oath  of  a 
felony  committed) ;  but  there  is  no  such  allegation  of  fact  here, 
either  expressed  or  implied ;  and  it  would  not  be  a  fair  construc- 
tion of  this  information  to  say  that  Mr.  Wood  accepted  the 
responsibility  of  making  any  such  statement  that  his  goods  had 
been  stolen.  In  Barn's  Justice  of  the  Peace,  vol.  5,  p.  1179,  it 
is  said,  as  to  the  granting  of  search-warrants  :  '^  In  the  case  of  a 
complaint  and  oath  made  of  goods  stolen,  and  that  the  party 
suspects  that  goods  are  in  such  house,  and  shows  the  cause  of 
his  suspicion,  the  justice  of  the  peace  may  grant  a  warrant  to 
search  in  those  suspected  places  mentioned  in  his  warrant,  &o," 
So  Abbott,  C.J.  in  Elsee  v.  Smith  (1  D.  &  R.  97),  says:  "I  am 
of  opinion  that  upon  a  representation  to  the  magistrate  that  a 
person  has  reason  to  suspect  that  his  property  has  been  stolen, 
or  is  concealed  in  a  certain  place,  the  magistrate  may  lawfully 
issue  his  warrant  to  search  the  place.''  That  case,  therefore, 
which  is  still  the  law,  shows  that  there  must  be  at  all  events  a 
statement  of  the  suspicion  that  goods  have  been  stolen,  and  it 
shows  also  that  the  requisites  there  laid  down  have  not  been 
complied  with  here.  The  same  principle  is  borne  out  by  Candle 
V.  Seymour  (1  Q.  B.  889) ;  Entick  v.  Ca/rrington  (19  Howell's 
State  Trials,  1029,  at  p.  1067,  where  the  case  of  searching  for 
stolen  goods  is  dealt  with) ;  and  by  other  authorities.  By  sect.  2 
of  22  Geo.  3,  c.  58,  a  justice  was  empowered  to  grant  search- 
warrants  to  discover  stolen  goods,  ''  upon  complaint  made  before 
him  on  oath  that  there  is  reason  to  suspect  that  stolen  goods  are 
knowingly  concealed  in  any  dwelling-house,  &c. ; "  and  now  by 
sect.  103  of  the  Larceny  Act,  1861,  'Mf  any  credible  witness 
shall  prove  upon  oath  before  a  justice  of  the  peace  a  reasonable 
•cause  to  suspect  that  any  person  has  in  his  possession  or  on  his 
premises  any  property  whatsoever  on  or  with  respect  to  which 
any  offence  .  .  .  shall  have  been  committed,  the  justices 
may  grant  a  warrant  to  search  for  such  property,  as  in  the  case 
of  stolen  goods."     The  earliest  form  of  a  search-warrant  we  can 
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JoNSB       find  is  given  in  Barnes  Justice  of  the  Peace  (17tli  edit.  1793, 
Qm^      vol.  4,  p.  146).     That  was  after  the  22  Geo.  8,  c.  58,  but  before 

'     the  Act  of  1861.     The  forms  and  the  authorities  bear  out  that 

1896.        the  information  must  allege  (1)  that  certain  goods  had  been  lost; 
JuMtiZT'f  ths  ^^^  *^*^  ^^  *^®  belief  of  the  party  deposing  the  lost  goods  had 
pMee--     been  the  subject  of  felony ;  (3)  that  the  goods  were  in  the  house 
Jwritd/ietwn  of  a  certain  specified  person,  and  that  they  were  concealed  in 
"^Steof^    ^l^a^  house.     As  to  the  second  objection,  anything  more  general 
8^ffici€ncy  of  *^*"^  ^^^^  warrant  is  it  is  impossible  to  conceive ;  and,  as  there 
alUgaitum$.  cannot  be  a  general  warrant  as  to  the  person,  so  there  is  not  a 
single  authority  for  the  proposition  that  you  can  have  a  search- 
warrant  which  is  general  as  to  goods ;  that  is,  as  to  goods  which 
the  deponent  cannot  describe,  but  which  he  says  may  be  in  the 
possession  of  a  third  person,  so  that  the  whole  of  the  goods  of 
the  suspected  person  may  be  ransacked  to  find  out  if  there  be 
amongst  them  any  goods  of  the  deponent :  {Entick  v.  Oarringtan 
(ubi  sup.) ;  Wilkes  v.  Wood,  19  Howell's  State  Trials,  1158.) 

Oarson,  Q.C.  and  Hohler  for  the  defendant. — ^It  is  conceded  that, 
on  the  authorities,  the  validity  of  this  warrant  must  depend  on 
whether  by  a  reasonable  intendment  you  can  find  in  the  infor- 
mation a  statement  of  the  suspicion  of  the  charge :  {Cave  v. 
Mountain,  1  M.  &  G.  257).  If  so,  there  is  sufficient  to  relieve 
the  defendant  in  this  case.  The  warrant  is  good  if  it  states  the 
suspicion  of  an  offence  within  the  Act ;  in  other  words,  if  the 
magistrate  might  draw  the  conclusion  that  there  was  a  suspicion 
in  the  mind  of  the  deponent  that  a  felony  had  been  committed* 
We  draw  attention  to  sect.  67  of  the  Larceny  Act,  1861,  which  deals 
with  larceny  by  servants,  and  it  seems  clearthatthe  charge  brought 
against  the  plaintiff  was  in  relation  to  his  character  of  servant. 
Then,  coming  to  the  information,  there  is  a  clear  statement  of  the 
suspicion  in  the  mind  of  the  deponent,  and  that  is  sufficient  under 
sect.  103  of  the  Larceny  Act,  1861 ;  and  if  the  allegation,  when 
averred  as  a  matter  of  fact,  would  be  sufficient,  then  the  state- 
ment of  the  suspicion  is  also  sufficient  within  the  authorities* 
Abbott,  G.J.  says,  in  JElsee  v.  Smith  {ubi  sup,),  that ''  upon  a 
representation  to  a  magistrate  that  a  person  has  reason  to 
suspect  that  his  property  has  been  stolen,  or  is  concealed  in  a 
certain  place,  the  magistrate  may  lawfully  issue  his  warrant  to 
search  the  place,  and  Cave  v.  Mountain  {ubi  sup,)  is  to  the  same 
effect.  Cave  v.  Mountain  {ubi  sup.)  has  never  been  questioned, 
and  it  has  been  referred  to  with  approval  in  the  Irish  case  of 
Lavyrenson  Y.Hill  (10  Ir.  C.  L.  Rep.  177),  1860,  where  the  whole 
matter  was  very  fully  discussed.  Upon  the  face  of  this  informa- 
tion quite  sufficient  is  averred  to  justify  the  magistrate  in  coming 
to  the  conclusion  that  the  goods  of  the  deponent  had  been 
stolen.  As  to  the  warrant  itself  it  is  not  necessary  to  state  the 
specific  goods  in  respect  of  which  the  warrant  is  issued,  and  ne 
authority  can  be  cited  to  show  that  it  is  necessary.  The  forma 
that  have  been  cited  from  Bum  and  other  books  are  no  doubt 
the  complete  forms,  but  that  does  not  mean  that  other  forma 
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may  not  be  ased ;  and  there  is  a  form  in  Dalton's  Justioe  of  the       Jorai. 
Peace  (edit,  of  1727),  p.  597,  which  bears  ont  this  view.     The     g^^^ 

latter  part  of  the  warrant  mnst  be  looked  npon  as  a  warrant        

for  secnring  the  appearance  of  the  party  before  the  magistrate,        1896. 
within  the  meaning  of  sect.  2  of  the  Justices  Protection  Act,  ,   «^I~/tv^ 
1848  (11  &  12  Yict.  c.  44),  which  says  that  no  action  shall  be      peaee^ 
broQght  against  the  justice  in  the  c§se  of  a  warrant  '*  which  shall  Juritdiction 
have  been  issued  by  such  justice  to  procure  the  appearance  of    — Search- 
such  party,  and  which  shall  have  been  followed  by  a  conviction  Buffieiencf  of 
or  order  in  the  same  matter,  until  such  conviction  or  order  shall   alUgaHom. 
have  been  quashed.^'    The  appearance  of  the  accused  before  the 
magistrate  in  this  case  was  followed  by  an  order  sending  him 
forward  for  trial,  and  no  action  will  lie,  as  this  order  has  not 
been  quashed.     This  matter  was  discussed  in  the  Irish  case  of 
McDonald  v.  Buhoer  (13  Ir.  C.  L.  Rep.  549),  1862,  where  it  was 
held  that  no  action  was  maintainable  against  a  justice  in  respect 
of  what  was  done  under  a  warrant  for  procuring  the  attendance 
of  the  plaintiff  at  the  petty  sessions  until  certain  subsequent 
orders  had  been  quashed.     We  submit  that  the  action  is  not 
maintainable  against  the  defendant  at  all ;    but,  even  if  he  is 
liable,  he  is  not  liable  beyond  the  15Z.     They   also  referred  to 
nolroyd  v.  Breare  (2  B.  &  Ad.  473) ;  Rati  v.  Parkinson  (20  L.  J. 
208,  M.  C);    Lucas  v.    Mason   (33  L.    T.  Rep.   13;   L.   Rep. 
lOBq.  251). 

Lawson  Walton,  Q.O.  in  reply. — With  regard  to  the  point 
raised  under  sect.  2  of  the  Justices'  Protection  Act,  1848,  it  is 
said  that  this  action  is  not  maintainable  until  some  order  is 
quashed,  and  reliance  is  placed  on  that  section.  If  the  prose- 
cution of  the  plaintiff  had  resulted  in  a  conviction,  it  would 
have  been  necessary  to  quash  the  conviction  before  bringing 
an  action;  but  the  prosecution  resulted  in  an  acquittal,  and 
there  is  therefore  no  order  to  be  quashed.  The  only  order  here 
was  the  warrant,  and  it  is  not  suggested  that  a  search-warrant 
can  be  quashed.  The  order  of  committal  cannot  be  said  to  be 
an  order  within  the  section.  A  form  of  warrant  of  commitment 
is  given  in  11  &  12  Yict.  c.  42,  schedule,  form  T.  I ;  then  we 
have  in  the  schedule  to  the  Summary  Jurisdiction  Act,  1879, 
a  form  of  commitment  on  an  order  in  the  first  instance  (No.  84), 
which  shows  that  a  warrant  of  commitment  is  not  an  ''  order" 
within  sect.  2.  [Lord  Russell,  C.J. — Is  there  any  case  to  show 
that  an  order  for  committal  can  be  quashed  f ]  None ;  but  in 
Beg.  V.  The  Justices  of  Roscommon  (1894)  2  I.  R.  158,  it  was  held 
that  a  decision  of  justices  committing  a  defendant  for  trial 
cannot  be  brought  up  by  certiorari.  In  these  Summary  Juris- 
diction Acts  " order *'  is  correlative  to  ''complaint/'  and 
proceeds  from  a  complaint,  but  cannot  refer  to  a  committal  for 
trial  (sects.  1  and  18  of  the  Summary  Jurisdiction  Act,  1848). 
*'  Conviction  or  order  *'  in  sect.  2  means  a  conviction  or  order 
determining  the  subject-matter  of  the  complaint,  and  a  warrant 
of  this  kind  would  not  fall  within  the  meaning  or  mischief  of 
the  Act.  Our.  adv.  vult. 
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Joirn  Attg.  5. — Lord  Busssll,  C.J.  read  the  following  judgment.-^ 

OnufA        U^^^  Lordship  stated  the  facts  as  above  set  oat,  and  proceeded :] 

'     I  will  deal  with  these  two  objections  in  the  above-mentioned 

1896.  order.  Now,  it  seems  clear  that  at  common  law  a  justice  has 
: —  the  general  power  to  issue  a  search-warrant  for  stolen  goods 
'*5^  (se®  2  Hale's  Pleas  of  the  Crown,  113,  149,  150;  Enti6k  y. 
JwriadieHon  Carrmgton,  19  Howell's  State  Trials,  at  p.  1067;  Barn's  Justice 
Seareh-  of  the  Peace,  vol.  5,  p.  1180),  and  although  the  earlier  autho- 
B^^^^I^^Qf  rities  are  not  clear  on  the  subject  it  was  expressly  decided  by  a 
oUc^otiofM.  strong  Court  in  Elsee  v.  Smith  (1  B.  &  B.  97)  that  an  allegation 
of  the  actual  commission  of  a  felony  is  not  necessary  to  justify  a 
magistrate  in  granting  a  distress  warrant.  Abbott,  C.J.,  in 
giving  jadgment  in  that  case,  said  :  *'  It  need  not  be  a  positive 
and  direct  averment  upon  oath  that  the  goods  are  stolen,  in 
order  to  justify  the  magistrate  in  granting  his  warrant.  There 
are  many  cases  in  which  a  cautious  man  might  not  choose  to 
swear  that  his  property  is  stolen,  nevertheless  he  might  have 
great  reason  to  suspect  a  particular  party,  and  the  magistrate 
would  be  well  warranted  in  granting  his  search-warrant. 
Suppose  the  case  of  a  horse,  which  has  been  lost  by  its  owner, 
and  it  is  found  in  the  possession  of  another  person,  the  owner  in 
that  case  might  not  like  to  take  upon  himself  to  swear  that  the 
horse  had  been  stolen,  for  it  may  have  strayed ;  but  when  he 
finds  his  horse  is  concealed  in  the  stable  of  another  person,  he 
may  very  naturally  conclude  that  it  must  be  stolen,  from  the 
circumstance  of  the  concealment;  and  therefore  he  may  very 
conscientiously  swear  that  he  suspects  it  to  have  been  stolen. 
If,  under  such  circumstances,  the  magistrate  is  not  authorised 
in  issuing  his  search-warrant,  it  might  happen  in  many  cases 
that  felonies  would  go  undetected."  It  seems  to  me,  therefore, 
that  on  this  part  of  the  case  the  question  is,  whether  the 
information  can  be  fairly  understood  as  alleging  reasonable 
CTounds  for  suspecting  that  the  goods  were  being  feloniously 
dealt  with  by  the  defendant.  I  think  it  can.  Supposing  (to 
take  the  illustration  put  by  the  defendant's  learned  counsel)  the 
same  language  to  be  the  subject  of  an  action  of  libel,  with  the 
innuendo  suggested,  it  would  be,  in  my  judgment,  wrong  to  rule 
that  the  words  complained  of  were  not  capable  of  bearing  that 
innuendo.  But  it  is  said  that  this  warrant  is  granted  under 
sect.  103  of  24  &  25  Vict.  c.  96,  which  says  :  "  If  any  credible 
vnitness  shall  prove  upon  oath  before  a  justice  of  the  peace  a 
reasonable  cause  to  suspect  that  any  person  has  in  his  possession 
or  on  his  premises  any  property  whatsoever  on  or  with  respect  to 
which  any  offence  punishable  either  upon  indictment  or  upon 
summary  conviction  by  virtue  of  this  Act  shall  have  been 
committed,  the  justice  may  grant  a  warrant  to  search  for  such 
property  as  in  the  case  of  stolen  goods."  I  greatly  doubt 
whether  this  section  applies  to  stolen  goods,  and  at  any  rate, 
I  do  not  think  it  was  meant  to  alter  the  law  in  respect  of  search- 
warrants  for  goods  supposed  to  be  stolen.     The  language  of  the 
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secfcion  suggests   to  my  mind  that   its   object   is  to  apply  the       Jonss 
practice  as  regards  search-warrants  for  stolen  goods  to  goods  in      Q^^tj^ 

respect  to  which  some  offence  under  the  Act  (other  than  larceny)         ' 

has  been  committed.     The  conclusion^  therefore,  that   I   have        1896. 
come  to  on  this  point  is  that,  on  the  authority  of  Elsee  v.  Smith  ,  ^"^  -. 
{ubi  sup.)  the  information  was  good  at  common  law,  and  was      peace— 
sufficient  to  justify  the  warrant.     The  second  objection  taken  is.    Jurisdiction 
that  the  information  should  have  specified  the  goods  for  which     ""^^^n*— 
search  was  desired,  and  that  the  warrant  was  a  general  warrant  sufficiency  of 
because  it  did  not  specify  the  goods,  and  that  it  was  therefore  allegationB. 
bad.     As  to  this  I  cannot  find  it  anywhere  laid  down  that  a 
search-warrant  must  specify  the  goods,  and  indeed  it  is  easy  to 
suggest  many  cases  where  it  might  be  impossible  for  the  person 
laying  the  information  to  do  so.     Probably,  in  most  cases,  there 
is  no  difficulty  in  the  matter,  and  for  that  reason  the  usual  forms 
for  the  information  and  the  warrant  are  drawn  up  in  that  way. 
I  think,  therefore,  both  objections  fail,  and  my  judgment  is  for 
the  defendant. 

Judgment  fm*  defendant. 

Solicitors  for  the  plaintiff,  Everett  and  Hodgkinson. 

Solicitors  for  the  defendant,  Routh,  Stacey,  and   Castle,  for 
Knocker,  Knocker,  and  Holcroft,  Sevenoaks. 


QUEEN'S  BENCH  DIVISION. 

Monday,  June  22,  1896. 

(Before  Oavb  and  Wills,  JJ.) 
GoDFBBY  (app.)  V.  Radpobd  (resp.).  (a) 

Weights  and  measures — Sale  of  coal — Weight  ticket — Delivery  of 
total  quantity  expressed  in  ticket —  Weights  and  Measures  Act 
1889  (52  &  53  Vict.  e.  21)  s.  21. 

A  quantity  of  coal  exceeding  two  hundredweight  was  in  course  of 
being  deli/vered  from  a  vehicle  to  a  purchaser,  and  the  ticket 
delivered  therewith  expressed  that  the  purchaser  would  receive 
two  tons  of  coal  in  twenty  sacks  each  containing  2cwt8.  When 
eleven  of  the  sacks  had  been  delivered  the  remaining  sacks  were 

(n)  Reported  by  W,  W.  Orr,  £8%  Barri8ter.aULaw. 
VOL.    XVIII.  E    E 
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QcfDwan  weighed,  and  same  were  found  to  contain  less  and  some  more  than 

Radvobd  2cwte.   each,  but  the  deficiency  in  those  weighed  exceeded  the 

'  excess.     The  magistrate  found  as  a  matter  of  fad  that  the  whole 

1896.  quantity  of  two  tons  was  delivered  : 
j«/TT"    ,   Reld^  that,   as  the   whole   quantity  expressed  in  the  ticket  had  in 

Meaturea  Act,  f^^^  been  delivered,  the  seller  could  not,  by  reason  of  some  of 
1889 — Sale  of     the  so^ks  containing  less  than  2cwL  each,  be  convicted  under 

ItSLV-T^kd      ^^^^'  ^^   ^f  ^*^  Weights   and  Measures  Act,  1889,  of  having 
vmghi  and        delivered  a  less  quantity  of  coal  than  the  quantity  exipressed  in 

weight  in.  each       the  ticket, 
sack  stated — 

iMrdit       /^-AlSE  stated  by  Mr.   Pen  wick,  metropolitan  police  magistrate 
delivered—    ^^     sitting?  at  Southwark  Police-coart. 

Dejiciency  in       On  the  11th  day  of  Feb.,  1896,  a  complaint  was  preferred  by 

f*^»/^'^^Mf  the  appellant,  on  behalf  of  the  London  County  Council,  against 

—52  4-58     ^'   ^*  Uadford  (the  respondent),  trading  as  D.  Radford  and  Co., 

Vict.  c.  21,    for  that   on  the  22nd  day  of  January,   1896,  a  quantity  of  coal 

8.21.        exceeding    2cwts.    was  delivered   by  means  of  a  vehicle  to  a 

purchaser  at  U ill-street.  Friar-street,  in  the  parish  of  St.  George 

the-Martyr,  Southwark,  and  that  the  quantity  so  delivered  was 

less  than  the  quantity  expressed  in  the  ticket  or  note  delivered 

therewith,  whereby   he  (the  seller)  became  liable  to  the  penalty 

in  such  case  provided  by  sect.  21  of  the  Weights  and  Measures 

Act,  1889  (52  &  53  Vict.  c.  21). 

Upon  the  hearing  of  the  complaint  the  following  facts  were 
proved : 

(a)  On  the  22nd  day  of  January,  1896,  a  quantity  of  steam 
coal,  the  property  of  the  respondent  exceeding  2cwt.  was  in 
course  of  being  delivered  from  a  vehicle  at  the  premises  of  the 
purchasers  of  the  same. 

(b)  In  accordance  with  the  provisions  of  sect.  21  of  the  Act, 
the  respondent  at  or  before  the  delivery  of  the  coal  had  duly 
delivered  or  caused  to  be  delivered  to  the  purchasers  a  ticket  or 
note  according  to  the  form  in  the  third  schedule  to  the  Act.  The 
ticket  or  note  was  in  the  following  form  : 

Messrs.  G.  Rice  and  Co.,  Friar-street. — Take  notice  that  you  are  to  reoeire  here- 
with two  tons  of  small  coals  in  twenty  sacks  each  containing  2cwkB.— Jan.  22,  1896. — 
D.  Radfobd  and  Co.,  Sellers. 

(c)  When  eleven  out  of  the  twenty  sacks  had  been  duly 
delivered  to  the  purchasers  one  of  the  London  County  Council  coal 
officers  appeared  and  weighed  the  remaining  nine  sacks.  The 
officer  found  seven  of  the  nine  sacks  to  be  deficient  in  weight, 
the  total  deficiency  being  801b.  Each  of  the  two  remaining  sacks 
contained  101b.  overweight,  and  thus  the  general  deficiency  in 
weight  upon  the  nine  sacks  was  601b. 

(d)  After  the  officer  had  weighed  the  nine  sacks  and  had  oom- 
mnnicated  the  result  to  the  purchasers,  the  purchasers  gave  the 
respondent  a  receipt  for  two  tons  of  coal.  The  appellant  did  not 
satisfy  the  learned  magistrate  that  the  total  quantity  of  coal 
delivered  was  other  than  xhat  mentioned  in  the  ticket  or  note. 
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namely^  two  tons,  and  the  magistrate  fonnd  as  a  fact  two  tons     Godfbbt 

were  delivered.  Radiord 

The  appellant^B  contention  was  that  the  words  '^  each  con-        

taining  2cwts/'  were  a  necessary  part  of  the  ticket  or  note,        1896. 
having  regard  to  the  form  of  the  ticket  or  note  set  out  in  the  ^  -'ht^and 
third  schedule,  and  that  it  was  sufficient,  in  order  to  establish  an  Measures  Act, 
offence  under  sect.  21,  to  prove  that  some  of  the  sacks  had  been  18S9— Sale  of 
weighed  and  found  to  contain  a  less  quantity  than  that  repre-  J?*!,^ TZ^^r^tai 
seuted  in  the  ticket  or  note,  namely,  2cwts.  each.  weight  and 

The  respondent's  contention  was  that  the  words  "  each  con-  weight  in  each 
taining  2cwts."  in  the  ticket  or  note  were  mere  surplusage,  and  »a<J*  **atecl  — 
need  not  have  been  inserted,  and  that  although  a  certain  number  qumUity 
of  the  sacks  contained  less  than  2cwts.  each,  yet,  as  it  had  not  delivered— 
been  proved  that  the  total  quantity  in  fact  delivered  in  the  twenty  l>ejlciency  in 
sacks  was  less  than  two  tons,  no  offence  under  sect.  21  had  been  ^^iJI!'^ack$ 
committed.  —52  ^  53 

The  magistrate  decided  that  no  offence  under  sect.  21  had  Viet,  e.  21, 
been  committed,  and  he  stated  that  in  his  opinion  that  section  ''^^* 
contemplated  two  modes  of  delivery  (1)  in  bulk,  which  necessi- 
tates the  ascertainment  of  the  tare  weight  of  the  vehicle ;  (2) 
otherwise  than  in  bulk,  and  in  that  case  the  form  in  the  schedule 
indicates  that  the  weight  of  each  sack  of  coal  must  be  stated, 
as  well  as  the  aggregate  weight  of  the  several  sacks ;  but  he 
held  that  if  the  aggregate  weight  be  correctly  stated,  as  it  was 
in  this  case,  the  respondent  could  not  properly  be  convicted 
under  sect.  21  of  having  delivered  a  less  quantity  of  coal  than  the 
quantity  expressed  in  the  ticket  or  note. 

The  magistrate  also  stated  that  he  did  not  agree  with  the 
respondent's  contention  that  the  statement  in  the  ticket  or  note 
as  to  the  weight  of  each  individual  sack  was  mere  surplusage, 
but  that,  on  the  contrary,  he  was  of  opinion  that  if  proceedings 
had  been  taken  under  sect.  29,  for  selling  coal  of  less  weight 
than  that  represented  by  the  seller,  possibly  the  respondent 
might  have  been  convicted,  as  under  that  section  the  coal  officer 
may  weigh  any  sack  of  coal  in  course  of  delivery,  and  if  the 
weight  prove  to  be  less  than  that  represented  an  offence  is  com- 
mitted. He  also  stated  that,  in  dealing  with  a  complaint  under 
sect.  21,  the  coal  must  either  be  treated  as  a  whole,  or  each  sack 
separately  treated;  if  the  former  method  be  adopted,  in  this 
case  the  weight  was  correct;  if  the  latter,  the  sack  does  not 
purport  to  contain  more  than  2cwts.,  and  sect.  21  only  applies 
"  where  any  quantity  of  coal  exceeding  2cwt.  is  delivered.'' 

The  question  for  the  opinion  of  the  Court  was  whether,  upon 
the  facts  above  stated,  the  decision  of  the  learned  magistrate  was 
right  in  law. 

Sect.  21  of  the  Weights  and  Measures  Act,  1889  (52  &  53 
Vict.  c.  21)  provides  : 

(1.)  Where  any  quantity  of  coal  exceeding  two  hundredweight  Ib  delivered   by 
niMns  of  any  vehicle  to  a  pnrohaeer,  the  seller  of  the  coal  shall  therewith  deliver,  or 
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Ooomr  caoM  to  be  deliTered,  or  to  be  aent  by  poet  or  otherfrise,  to  the  purchaeer  or  to  his 

{>.  eerrant,  before  any  part  of  the  coal  ia  unloaded,  a  ticket  or  note  according  to  the  form 

ftAOFOBD.  Ill  ^^^  third  echedole  to  this  Act,  or  aocording  to  a  form  to  the  like  effect. 

(2.)  If  defaalt  is  made  in  complying  with  the  reqairemente  of  this  section  with 

1896.  respect  to  the  delivery  or  sending  of  a  ticket  or  note,  or  if  the  quantity  of  coal 

delivered  is  less  than  the  quantity  expressed  in  the  ticket  or  note,  the  seller  of  the 

WeighU  and  ^^^  ^^^^^^  ^  liable  to  a  fine  not  exceeding  five  pounds. 
Measures  Act, 

1889— fifale  of     The  form  of  "  Weight  ticket  or  coasigamoDt  note  on  delivery 
ifk^—riai  ^^  ^^^  ^^®^  ^^^  hondredweight/'  is  thus  given  in  the  third 
weight  and    Schedule: 

weight  in,  each     Mr.  A.  B.  (the  name  of  the  buyer). 

Take  notice  that  you  are  to  receive  herewith        tons, 
[when  sold  in  sacks,  add] 

cwt. 


Back  etated  — 

Total 

quantity 

delivered^ 

Deficiency  in 

tomCf  ewrplne 

in  other  eacha 

—52  4*53 

Viet  e.  21, 

f.21. 


cwts.         lb.  of  coal. 


m 


sacks,  each  containing 

[when  sold  in  bulk,  add] 

Weight  of  coal  and  vehicle 

Tare  weight  of  vehicle    ... 

Net  weight  of  coal  herewith 

delivered  to  purchaser... 


tons, 
tons, 


cwts., 
cwts., 


tons,        cwts.. 


lb. 
lb. 

lb. 

G.  D.  (the  name  of  the  seller). 


Horace  Avory  for  the  appellant. 

Spokes  for  the  respondent. 

Caye^  J. —  [His  Lordship^  after  reading  sect.  21,  proceeded  :] 
The  learned  magistrate  found  that  a  ticket  was  sent  or  delivered, 
and  that  ticket  expressed  that  the  purchaser  would  receive  two 
tons  of  coal  in  twenty  sacks  of  2cwts.  each ;  and  that  when  some 
part  of  the  coal  had  been  delivered  the  remainder  of  the  sacks 
were  weighed.  Some  were  found  to  contain  101b.  less  than 
2cwt8.  each,  and  some  were  found  to  c6ntain  101b.  more  than 
2cwts.  each,  but  the  deficiency  was  greater  than  the  excess. 
The  magistrate,  however,  found  as  a  fact  that  two  tons  of  coal 
were  delivered.  The  appellant^s  contention  was  that  the  words 
''  each  containing  2cwts.''  were  a  necessary  part  of  the  ticket  or 
note,  having  regard  to  the  form  of  the  ticket  or  note  set  out  in 
the  third  schedule,  and  that  it  was  sufficient  in  order  to  establish 
an  offence  under  sect.  21,  to  prove  that  some  of  the  sacks  had 
been  weighed  and  found  to  contain  a  less  quantity  than  that 
represented  on  the  ticket  or  note,  namely,  2cwts.  each;  the 
allegation  being  that  a  quantity  of  coal  exceeding  2cwts.  was 
delivered  by  means  of  a  vehicle,  and  the  quantity  so  delivered, 
that  is,  a  quantity  exceeding  2cwts.,  was  less  than  the  quantity 
expressed  on  the  ticket  or  note  delivered  therewith.  The  magis- 
trate has  found  as  a  fact  upon  the  evidence  which  I  presume 
satisfied  him,  that  the  amount  delivered  was  not  less  than  the 
quantity  purported  on  the  note  to  be  delivered,  and  the  con-^ 
tentiou  appears  to  have  been  that  there  was  a  separate  represen- 
tation with  regard  to  each  sack  that  each  sack  contained  2cwt8. 
The  first  difficulty  in  the  way  of  that  contention  is  that  the 
section  only  applies  to  the  sale  of  coal  "  exceeding  2cwts.,'^  and 
if  you  treat  this  as  a  sale  of  the  whole,  and  at  the  same  time  a8 
a  separate  sale  of  each  of  the  sacks — which  does  not  seem 
possible — yet  that  there  would  be  less  than  2cwt8.  delivered  in 
the  case  of  some  of  the  sacks,  in  which  case  the  section  would 
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not  apply.  As  I  hare  said,  even  that  contention^  which  I  do 
not  think  is  the  correct  view  of  the  statute,  leaves  open  the 
objection  that  it  makes  what  was  one  sale  of  two  tons  into  twenty 
separate  sales  of  2cwts.  each^  and  that,  if  that  is  so^  as  the  sale 
in  each  separate  case  does  not  exceed  2cwt.  it  does  not  come 
within  the  section  at  all.  It  is  quite  obvious  to  my  mind  that 
the  sale  was  one  sale  of  two  tons,  and  I  thiuk,  as  the  learned 
magistrate  has  found  as  a  fact  that  two  tons  were  delivered,  he 
has  stated  the  appellant  out  of  Courts  and  therefore  there  is  an 
end  of  the  matter.  It  seems  to  me,  therefore,  that  the  appeal 
must  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 
Solicitor  for  the  appellant,  W.  A.  Blaxland, 
Solicitors  for  the  respondent,  Radford  and  Frankland. 


GODFRXT 
V. 

Radford. 

1896. 

Weightg  and 

Measures  Act^ 

1889— £ral6  of 

cool  —  Weight 

tuik^t—Total 

weight  and 

weight  in  each 

iock  stated  — 

Total 

quantity 

deHivered — 

DefideTicy  in 

some,  surplus 

in  other  sacks 

—52  #  53 

Viet.  e.  21, 

8.21. 


QUEEN\S  BENCH  DIVISION. 

Wednesday,  Oct.  28,  1896. 

(Before  Grantham  and  Kennedy,  JJ.) 

Bridge  (app.)  v.  Howard  (resp.).  (a) 

Adulteration  —  Food  and  drugs  —  Sufficiency  of  certificate  — 
Grounds  oj  opinion  set  out — Sale  of  Food  and  Drugs  Act,  1875 
(38  ^  39  Vict.  c.  63),  ss.  6, 13,  18,  20,  a7id  21. 

A  certificate  to  be  admissible  in  evidence  under  sect.  21  of  the  Food 
and  Drugs  Act,  1875  (38  ^  39  Vict.  c.  63),  in  a  prosecution  for 
adulteration  under  that  Act,  need  not  set  out  all  the  ingredients 
found  by  the  certifier  in  the  sample  analysed  by  him,  pro- 
vided  it  shows  the  ground  on  whi4:h  he  cams  to  the  conclusion 
that  there  was  a  foreign  ingredient  in  the  same. 

A  sample  of  milk  sold  by  A.  wa^  submitted  to  B.  for  analysis 
in  accordance  with  the  Act.  B.  certified  that  94 per  cent,  of  the 
same  wa>s  milk,  and  6  per  cent,  added  water.  He  stated  as  his 
reason  for  this  conclusion  that  he  had  found  only  7*97  per  cent, 
of  solids  not  fat  in  the  sums,  while  genu/i/ne  milk  should  have 
8*5  percent. 

(a)  Reported  by  J.  Andbbw  Stiuh4n,  £b<).,  BarriBter-at-l^aw. 
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Bbidob      Held,  that  the   certificate  wa^  sufficient,  and  was  admissible  in 

HowAiiD.     YoTtaue  V.  Hanson  (74  i.  T.  Bep.  145;    (1896)   1  Q.  B.  203) 
1896.  distinguished. 

8dU  of  Food  A  ppBAL  by  special  case  from  the  decision  of  justices  dis- 
Aet  vm^  "^^  missing  a  summons  under  sect.  6  of  the  Sale  of  Food  and 
8u^,ciency  of  Drugs  Act,  1875  (38  &  39  Vict.  c.  63). 

certificate—       The   appellant  was   an   inspector  appointed   by  the  County 

oSZf^t^Ld  Council  of  Middlesex.      He   procured  a  sample  of  milk  sold  by 

—38  ^  39    the  respondent  and  submitted  the  same  to  be  analysed  by  the 

Vict.  e.  63,    analyst  of  the  Middlesex  County  Council.     The  analyst  analysed 

*20^*  t^'21'   *^®  sample,  and  gave  a  certificate  in  the  following  terms  : 

I,  the  andenigDed,  pablic  analyst  for  the  county  of  Middleaez,  do  hereby  certify 
that  I  received  on  the  26th  March,  1896,  a  sample  of  new  milk  (E.  M.  159)  for 
analysis  (which  weighed  6oz.),  and  have  analysed  the  same,  and  declare  the  resalt  of 
my  analysis  to  be  as  follows :  I  am  of  opinion  that  it  contains  the  parts  as  under — 
Milk,  94  per  cent. ;  added  water,  6  per  cent.  This  opinion  is  based  on  the  fact  that 
the  sample  contained  7'97  per  cent,  solids  not  fat,  whereas  genuine  milk  containa  not 
less  than  8*5  per  cent  solids  not  fat.  The  samples  had  undergone  no  change  which 
would  interfere  with  the  analysis. 

The  inspector  then  laid  an  information  charging  that  the 
respondent  sold  to  the  prejudice  of  the  purchaser  an  article  of 
f  ood^  to  wit^  milk,  which  was  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded  by  such  customer,  contrary  to  the 
provisions  of  sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875. 

At  the  hearing  of  the  information  the  certificate  above  set  out 
was  put  in  as  evidence  of  the  offence  charged.  Objection  was 
taken  on  behalf  of  the  respondent  that  it  was  bad  and  inadmis- 
sible as  evidence  under  the  Sale  of  Food  and  Drugs  Act,  1 875, 
on  the  ground  that  it  did  not  state  sufficiently  the  various  ingre- 
dients found  by  the  analyst,  and  the  case  of  Fortune  v.  Hanson 
(74  L.  T.  Rep.  145 ;  (1896)  1  Q.  B.  203)  was  cited  in  support  of 
this  objection.  The  appellant  thereupon  offered  the  analyst  as  a 
witness  to  explain  the  certificate.  The  justices  refused  to  hear 
his  evidence.  They  held  the  certificate  bad  on  the  objection 
raised  and  dismissed  the  summons. 

The  inspector  appealed. 

The  Sale  of  Food  and  Drugs  Act,  1875  (88  &  89  Vict.  c.  63) 
enacts  : 

Sect.  6.  No  person  shall  seU  to  the  prejudice  of  the  purchaser  any  article  of  food 
or  any  drug  which  is  not  of  the  nature,  substance,  and  quality  of  the  article  demanded 
by  such  purchaser  under  a  penalty  not  exceeding  twenty  pounds. 

Sect.  18.  Any  medical  officer  of  health,  inspector  of  nuisances,  inspector  of  weights 
and  measures,  or  inspector  of  a  market  .  .  .  may  procure  any  sample  of  food  or 
drugs,  and  if  he  suspect  the  same  to  have  been  sold  to  him  contrary  to  any  provision 
of  this  Act,  shall  submit  the  same  to  be  analysed  by  the  analyst  of  the  district  or 
place  for  which  he  acts  .  .  .  and  such  analyst  shall  .  .  .  with  all  convenient 
speed  analyse  the  same  and  give  a  certificate  to  such  officer  wherein  he  shaU  specify 
the  result  of  the  analysis. 

Sect.  18.  The  certificate  of  the  analysis  shall  be  in  the  form  set  forth  in  the 
schedule  hereto,  or  to  the  like  effect. 

Sect.  20.  When  the  analyst  having  analysed  any  article  shall  have  given  his 
certificate  of  the  result,  fropi  which  it  may  appear  that  an  offence  against  some  one 
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of  the  proyiiions  of  this  Act  hms  been  committed,  the  person  causing  the  analysis  to  Bridge 

be  made  may  take  proceedings  for  the  recovery  of  the  penalty  herein  imposed  for  ^, 

such  ofiFencCf  before  justices  in  petty  sessions  assembled  having  jurisdiction  in  the  Howabd. 

place  where  the  article  or  drug  sold  was  actually  delivered  to  the  purchaser,  in  a  

summary  manner.  1896. 

Sect.  21.  At  the  hearing  of  the  information  in  such  proceeding  the  production  of  [ 

the  certificate  of  the  analyst  shall  be  sufilcient  evidence  of  the  facts  therein  stated,  jgf^^  ^f  Pf^ 

unless  the  defendant  shall  require  that  the  analyst  shall  be  called  as  a  witness.    .    .    .  ^^^  Dnus 

Form  of  certificate  given  in  the  schedule  of  the  Act.  Suffideney  of 

To  . — I,  the  undersigned,  public  analyst  for  the  ,  do  hereby  certify  eeriijicate — 

that  I  received  on  the  day  of  ,  18    ,  from  a  sample  of  Qrowndi  of 

for  analysis  (which  weighed  ),  and  have  analysed  the  same,  and  declare  the  opinion  Btated 

result  of  the  ahalysis  to  be  as  follows : — I  am  of  opinion  that  the  same  is  a  sample  of     — 38  ^  89 
genuine  or^  I  am  of  opinion  that  the  said  sample  contained  the  parts  as  under,     Viet,  e.  68, 

or  the  percentages  of  foreign  ingredients  as  under. — Observations :  . — As  ss.  6,  13,  18, 

witness  my  hand  this  day  of  ,        . — A.  B..  at  20,  and  21 . 

Barle  for  the  appellant. — The  decision  of  the  justices  was 
based  on  a  misapprehension  of  the  grounds  of  the  judgment  in 
Fortune  v.  Hanson  {ubi  sup.).  The  certificate  there  was  in  these 
terms :  "  I  am  of  opinion  that  the  said  sample  contained  the  per- 
centage of  foreign  ingredients  as  under  :  5  per  cent,  of  added 
water  to  the  prejudice  of  the  purchaser.^'  This  was  merely  a 
statement  of  the  analyst^s  opinion.  No  grounds  were  given  for 
it,  nor  was  the  mode  by  which  he  arrived  at  it  indicated.  All 
that  Fortune  v.  Hanson  decided  was^  that  such  a  statement  of 
opinion  was  not  sufficient.  It  was  held  there  that  the  analyst 
must  not  decide  the  whole  matter  for  himself;  he  must  give  the 
materials  on  which  his  conclusion  is  foundud^  so  that  the  magis- 
trates may  be  able  to  see  if  these  justify  his  conclusion.  Here 
the  analyst  does  this.  He  sets  out  as  the  ground  of  his  opinion 
that  only  7.97  per  cent,  of  the  sample  consisted  of  solids  not  fat, 
and  as  the  normal  percentage  of  such  solids  found  in  genuine 
milk  is  8*5,  he  draws  the  conclusion  that  at  least  3  per  cent,  of 
the  sample  must  be  an  added  ingredient  not  containing  such 
solids,  and  as  no  absolutely  foreign  matter  was  found  in  the 
sample,  he  concludes  that  the  added  ingredient  must  have  been 
water.  The  justices  seem  to  have  thought  that  the  decision  of 
Fortune  v.  Hanson  was  to  the  effect  that  all  the  ingredients  found 
in  the  milk  by  the  analyst,  and  especially  the  percentage  of  water 
should  be  set  out ;  but  this  is  wrong.  As  a  matter  of  f act^  the 
percentage  of  water  is  in  itself  a  most  uncertain  and  misleading 
test  as  to  the  genuineness  or  otherwise  of  milk.  The  percentage 
of  water  is  often  greater  in  genuine  milk  of  poor  quality  than 
in  richer  milk  to  which  water  has  been  added  to  a  considerable 
extent.  On  the  other  hand,  whatever  the  quality  of  the  milk 
the  percentage  of  solids  not  fat  is  fairly  constant^  and  accord- 
ingly it  supplies  the  best  test  for  deciding  whether  the  milk  is 
genuine,  or  has  a  foreign  ingredient  added.  In  Fortune  v. 
Hanson  it  was  assumed  that  the  percentage  of  water  is  the  reason 
why  such  stress  is  laid  on  failure  of  the  analyst  to  set  it  out  in 
the  certificate.  As  to  the  justice's  refusal  to  hear  the  analysts 
evidence,  I  do  not  contend  that  the  prosecutor  was  entitled  to 


Howard. 


424  G&IMINAIi  LAW  GASES. 

Bridob      tender  him  to  supply  evidence  to  complete  an  imperfect  oertifi- 

^'  cate.     All  that  he  wa8  tendered  as  a  witness  for,  was  merely  to 

explain  his  certificate.     The  justices  seemed  to  be  of  opinion  that 

1896.        no  one  was   entitled   to   call  him   for  any  purpose   except  the 

~T"        defendant. 

and  Drugs        '^^^  respondent  did  not  appear. 

Act,  1875—       Grantham,  J. — I  am  of  opinion  that  the  magistrates  were  wrong 
SuficiMcy  of  in  rejecting  the  certificate.     I  do  not  wish  to  discuss  Fortune  v. 
GrMmSl*Qf    ^^'^^^^}  8*°^  for  the  decision  of  this  case  it  is  not  necessary  to  do 
opinion  stated  SO.     What  we  have  to  decide  is  whether  the  analyst  has  set  out 
—■38^39     the  facts  sufficiently  in   the  certificate,  and  I  have  no  doubt  he 
»r*6*i3^8    ^*®'     ^^^  objection  was  that  he  had  not  set  out  all  the  ingre- 
20,  and  21.'  dients  he  found,  and  particularly  the  percentage  of  water.     Now 
those  who   know  anything  about  these  things  know  this — that 
the  amount  of  water  in  genuine  milk  varies  enormously,  being 
often  a  higher  percentage  in  genuine  milk  of  pure  quality  than 
in  richer  milk  to  which  water  has  been  added.     Where  water  has 
been  added  it  is  a   foreign  ingredient,  whether  the  percentage 
in  the  milk  still  is  below  the  average  in  genuine  milk  or  not. 
The  analyst  here,  knowing  the  uncertainty  of  the  water  test,  has 
taken  another.      He  sets   out  the   proportion  of   solids  not  fat 
which  he  found  in  the  sample — and  a  proportion  which  is  fairly 
constant  in  all  genuine  milk — and  he  draws  from  it  the  conclu- 
sion that  a  certain  percentage  of  water  must  have  been  added. 
He  not  merely  then  gives  his  opinion,  but  sets  out  the  mode  by 
which  he  arrived  at  it.     As  a  matter  of  fact  he  rather  understates 
than   overstates  the  proportion  of  water  in  the  sample.     This, 
however,  can  hardly  be  considered  to  prejudice  the  respondent. 
I  think  the  case  must  be  remitted  to  the  justices. 

Kennedt,  J. — I  am  of  the  same  opinion.  As  one  of  the 
judges  who  decided  Fortune  v.  Hanson  I  would  like  to  say  a  few 
words  as  to  that  case.  Whether  the  decision  in  it  was  right  or 
wrong,  it  binds  us,  and  we  must  decide  this  case  iu  accordance 
with  it.  I  still  have  no  doubt  it  was  decided  rightly.  The 
decision,  as  Mr.  Earle  said,  went  on  the  ground  that  the  certifi- 
cate of  the  analyst  should  not  merely  state  the  conclusion  at 
which  he  had  arrived,  but  also  the  grounds  on  which  he  had 
arrived  at  it.  All  that  the  certificate  there  said  was  that  in  the 
analyst's  opinion  a  certain  percentage  of  wat«r  had  been  added 
to  the  genuine  milk.  That  was  plainly  merely  his  opinion,  and 
he  did  not  intimate  how  he  arrived  at  it.  We  held  that  the 
object  of  the  certificate  was  to  give  the  other  side  notice  of  the 
charge  they  were  to  meet  and  the  grounds  of  the  charge— that  is 
the  scientific  method  by  which  it  was  proved.  The  schedule  to 
the  act  sets  out  two  forms  of  certificate.  [Beads  forms.]  I  am 
still  of  opinion  that  the  fairest  method  of  certifying  is  by  setting 
out  the  various  ingredients  found  in  the  milk,  and  their  percen- 
tage to  the  whole.  But  the  Act  gives  no  alternative.  The  certi- 
ficate in  Fortune  v.  Hanson  satisfied  neither  of  these.  Water  is 
a  natural  ingredient  in  all  milk ;  and  to  say  that  there  was  found 
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so  muoh  added  water  gives  no  evidence  of  the  existence  in  the       Bbidok 
milk  of  a  foreign  ingredient  unless  the  total  proportion  of  water     jiQ^l-n 

found  is  stated.     But  here  the  analyst  has  not  merely  stated  that         ' 

he  has  fonnd  so  much  added  water  ;  he  has  gone  on  to  give  all        1896. 
parties   the  scientific  basis   of  this   statement.       This    in   the         ""T^ 
language  used  in  Fortune  v.  Hanson  is  giving  to  the  justices  the    ^^^  Drugs 
materials  needed  for  deciding  the  point  for  themselves.     Here  the   Act,  1875— 
percentage  of  solids  not  fat  is  given  as  ground  for  his  conclusion.  ^iJ«|jenoy  of 
That  is  sufficient  to  take  the  case  out  of  Fortune  v.  Hanson,  ^Qr^d/of 

Case  remitted,      opinion  stated 
Solicitor  for  the  appellant^  Sir  B.  Nicholson.  —^  *39 

Vtct.  c,  63, 
M.  6,  13.  18, 

.  20,  and  21, 


COURT  OF  APPEAL. 

Nov.  8,  5,  und  14,  1896. 

(Before  Lindley  and  Smith,  L.JJ.) 

Reg.  r.  Lord    Leigh  and   otheks.  The    Standing   Joint    Com- 

iriTTEE    FOE   THE    CoUNTY    OP    AVaRWICK  ;    Re   KiNCHANT.  (a) 
APPEAL   FROM    THE    QUSEN^S   BENCH   DIVISION. 

Police — Pension — Chief  constable — Incapacity  through  infimiity 
— Bankruptcy — Neglect  to  comply  with  order  for  medical  exami- 
nation — Nonpayment  of  pension — Mandamus — Police  Act,  1890 
(53  St'  54  Vict.  c.  45),/?.  1,  snb-sects.  (a),  (b);  s,  5,  sub-sects.  1, 
3,  4,' 7;  ss.  7,  12. 

IVhere  an  order  for  the  medical  examination  of  a  pensioner ,  under 
sect.  5  of  the  Police  Act,  1 890,  is  made  by  a  police  authority  not 
really  for  the  purpose  of  examining  him  a^  to  the  state  of  his 
Jiealth  to  satisfy  thein  that  his  incapacity  continues,  but  with 
some  collateral  object,  it  is  made  without  jurisdiction,  and  the 
pensioner  is  not  bound  to  obey  it,  and  a  mandamus  will  lie  against 
the  police  authority  to  enable  the  peyisioner  to  obtain  continued 
payment  of  his  pension. 

Under  the  Act  the  police  authority  have  no  pow&r  to  cancel  a 
pension  without  giving  the  pensioner  the  option  of  returning  to 
the  police  force. 

lender  the  Act  the  police  authority,  or  the  medical  practitioner 
selected  by  them,  have  jui'isdirtion  to  prescribe  the  time  and  place 

.  for  the  urpose  of  giving  effect  to  an  order  for  tlif  examination 
of  a  pensioner  to  satisfy  them  that  his  incapacity  continues. 

Tli^  direction  as  to  time  and  place  is  not  the  substantial  part  of  the 

(a)  Keported  bj  E.  A.  Scratohlcy,  Esq .  Barrister-Rt-Law. 
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Keo.  order  for  examination y  and  if  a  pensioner  attends  for  examina^ 

LordYbtgh       ^'^f  although  not  at  the  time  and  pla^e  indicated,  he  cannot  he 

treated  as  disobeying  the  order. 
Decision  of  the  Divisional  Cov/rt  reversed. 


AND  OTHBBS. 

1896. 


Police—       A  PPLICATION  for  a  mandamns. 

*«>»—  The  facts  of  the  case  appear  from  the  judgments. 

fromi^^mity      Dickens,  Q.C.  and  Atherley  Jones  appeared  on  behalf  of  the 
—Medical    appellant. 
ewamination       Channelly  Q.C.  and   Darlington  appeared  on   behalf  of  the 

— Power  of    ,^«^^^j^«i. 

Justices  to    respondent. 

specify  place  Ji^ly  25. — The  following  written  judgments  were  delivered  : — 
--53  ^  54  Cavb,  J. — This  is  an  application  for  a  mandamus  to  the 
J^iavi\  Standing  Joint  Committee  of  Warwickshire,  being  the  police 
(1, 3, 4,  7),  authority  for  the  county,  commanding  them  to  hold  a  meeting  to 
7, 12.  issue  their  requisition  to  the  County  Council  of  Warwickshire  for 
the  payment  of  288Z.,  being  the  arrears  of  pension  from  the  24th 
day  of  June,  1894^  to  the  25th  day  of  December,  1895,  due  and 
payable  in  respect  of  the  superannuation  pension  of  192Z.  a  year 
for  life,  granted  by  such  standing  joint  committee  to  fiobert 
Henry  Kinchant  by  a  resolution  of  the  18th  day  of  January,  1892. 
The  application  is  made  by  William  Barker  Sanderson,  who 
claims  to  be  entitled  to  the  pension  under  and  by  virtue  of  two 
indentures  of  the  4th  day  of  March,  1 892,  and  the  29th  day  of 
April,  1895.  On  the  7th  day  of  December,  1891,  Kinchant,  who 
was  then  chief  constable  of  the  county  of  Warwick,  resigned  his 
office  on  the  ground  of  ill-health,  and  asked  the  standing  joint 
committee  for  a  superannuation  pension.  The  resignation  was 
accepted,  but  the  question  of  the  superannuation  pension  was 
referred  back  to  the  police  sub-committee.  In  the  same  month 
Kinchant  was  adjudicated  a  bankrupt.  On  the  11th  day  of 
January,  1892,  the  police  sub-committee  reported  that  Kinchant 
was  entitled  under  sects.  1  and  4  of  the  Police  Act,  1890,  to  a  life 
pension  of  192Z.  per  annum.  On  the  18th  day  of  January,  1892, 
the  standing  joint  committee  resolved  that,  being  satisfied  that 
Kinchant  was  incapacitated  by  infirmity  of  mind  and  body  for 
the  performance  of  his  duty,  and  that  such  incapacity  was  likely 
to  be  permanent,  he  had  become  entitled  to  a  life  pension  of 
192Z.  per  annum.  By  a  subsequent  resolution  of  the  same  date, 
Capt.  Brinkley  was  appointed  chief  constable  in  Kinchant's  place. 
On  the  4th  day  of  March,  1892,  Kinchant,  who  was  then  residing 
in  £ngland,  assigned  his  pension  to  Mr.  Griffiths,  a  solicitor,  on 
trust  for  his  (Kinchant's)  wife  and  daughter  during  his  and  their 
joint  lives,  and  subject  thereto  for  Kinchant  for  his  life,  and  Mrs. 
Kinchant,  who  was  possessed  of  separate  estate  in  consideration 
of  the  premises,  covenanted  to  provide  a  suitable  residence  for 
and  suitably  clothe,  feed,  and  maintain  Kinchant  during  their 
joint  lives.  This  assigment  was  made  under  sect.  7,  sub-sect.  1 
of  the  Act,     On  the  11  th  day  of  July,  1892,  the  standing  joint 
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committee  resolved  that  no  farther  payment  should  be  made  of        *^"°' 
the  superannuation  pension  awarded  to  Kinchant  after  the  29th  j^^j,  LmGH 
day  of  September  then  next  until  the  standing  joint  committee  and  othbbs. 
was  satisfied^  by  the  evidence  of  Dr.  Rankin^  that  he  was  still        JT^ 

incapacitated  by  infirmity  for  the  performance  of  his  duty,  and        ^' 

that  the  trustee  of  Kinchant's  pension  should  be  informed  of  the      FoWce— 
resolution,  and   be   required   to  arrange  for  the  attendance  of  SuperaMnua- 
Kinchant  before  Dr.  Bankin  at  Warwick,  or  at  some  convenient    incapacity 
place  near  Warwick,  on  a  day  to  be  named.     In  the  previous /romiti/irmity 
April  Kinchant  had  been  made  a  bankrupt,  but  had  withdrawn    —Mediml 
to  Portugal,  and  had  refused  to  attend  his  public  examination  in  *!^jp2J^*^y^ 
bankruptcy,  whereupon  a  warrant  had  been  issued  for  his  arrest,    justices  to 
which  bad  remained  unexecuted  owing  to  his  absence  abroad,  specify  place 
On  the  10th  day  of  October,  1892,  the  standing  joint  committee    ^^fl^ 
ordered,  by  a  majority,  that  the  order  of  the   11th  day  of  July   ,.  i  (a,b),5 
requiring  the  attendance  of  Kinchant  at  or  near  Warwick  to  be    (1, 3, 4,  7), 
examined  by  Dr.  Bankin,  and  the  certificate  of  Kinchant's  medical        '^»  ^^' 
adviser  at  Lisbon,  stating  his  inability  to  travel  to  Warwick,  and 
the  letters  of  Mrs.  Kinchant  and  Dr.  Bankin  confirming  such 
inability,  having  been  considered,  the  payment  of  Kinchant's 

Eension  coming  due  at  Christmas  then  next  should  not  be  with- 
eld  in  consequence  of  his  non-attendance  at  or  near  Warwick 
before  that  day.  On  the  16th  day  of  January,  1893,  the  joint 
committee  resolved  that,  as  Kinchant  had  failed  to  submit  himself 
to  examination  by  Dr.  Bankin,  his  pension  should  be  suspended 
from  the  24th  day  of  December  then  last,  but  that,  in  order  to 
give  him  a  further  opportunity  of  satisfying  the  committee  of  his 
incapacity  to  serve  having  continued,  he  should  be  required  to 
submit  himself  to  Dr.  Bankin  for  examination  at  or  near  Warwick 
on  or  before  the  25th  day  of  March  then  next,  and  that,  if  he 
failed  or  refused  to  be  so  examined,  his  pension  should  be  can- 
celled, and  he  should  be  required  to  serve  again  in  the  force. 
On  the  3rd  day  of  March,  1893,  Kinchant  submitted  himself  to 
examination  at  Leamington,  having  travelled  from  Portugal  for 
that  purpose.  The  examination  took  place  at  night  at  the  house 
of  Mr.  banderson,  the  present  applicant,  who  is  his  solicitor,  and 
Kinchant  at  once  returned  to  Portugal  to  avoid  arrest.  On  the 
17th  day  of  April,  1893,  the  standing  joint  committee  declared 
themselves  satisfied  by  the  evidence  of  Dr.  Bankin  that  Kinchant's 
incapacity  to  serve  again  continued,  and  resolved  that  the  quarter 
of  his  pension  due  on  the  25th  day  of  March  then  last  should 
be  paid  to  his  trustees,  and  that  he  should  be  required  to  present 
himself  at  the  county  police  buildings  in  Warwick  on  the  12th 
day  of  June  then  next,  for  examination  as  to  the  state  of  his  health 
by  two  medical  practitioners  selected  by  the  committee,  failing 
which  his  pension  should  be  cancelled.  On  the  17th  day  of  July, 
1893,  the  joint  committee  resolved  that,  as  Kinchant  failed  to 
present  himself  for  examination  on  the  12th  day  of  June,  his 
pension  should  be  cancelled  as  from  that  day,  and  he  should  be 
required  to  serve  again  in  the  force  as  required  by  the  statute. 
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Rio        On  the  9tli  day  of  October,  1893,  a  letter  from  Kiachant  of  the 

Lobd^Lbi      ^^^  ^*y  ^^  October,  in  reply  to  the  requirement  that  be  should 

AND  oiHBSB.   sorve  again  (which  has  not  been  produced  before  ns)  was  read, 

and  the  standing  joint  committee  resolved  tbat,  as  he  had  failed 

^^^       or  refused  to  comply  with  the  requirement  to  serve  again  in  the  I 

Poiic«—     force,  he  was  thereby  dismissed.     On  the  16th  day  of  April,  1894,  i 

Svperannua-  the  standing  joint  committee  resolved  that,  it  appearing  to  the 
tionr^       committee  that  it  was  doubtful  whether  the  order  of  the  17th 

/«)«^Si/ini*?ti/  ^*y  ^^  April,  1893,  requiring  Kinchant  to  submit  himself  to  a 
—Medical    medical  examination  at  the  police  office  at  Warwick  on  the  12th 

acanUnaUon  day  of  June  then  next  between  the  hours  of  1  and  3  p.m.,  and 
~^^^iQ     the  subsequent  orders  founded  thereon,  were  valid  in  law,  the 

specify  plae$  Order  of  the  17th  day  of  July,  1898,  cancelling  Kinchant^s  pension 
—-53  4*  54  should  be  rescinded^  and  the  arrears  paid.  On  the  12th  day  of 
^i^(  ^ht*5   ^^^y>  1894,  the  standing  joint  committee  resolved  that  Kinchant 

'(1,3? 4, 7),  sbould  attend  at  the  chief  constable's  office,  Warwick,  on  Friday, 
'7/12.  '  the  31st  day  of  August,  1894,  between  the  hours  of  noon  and 
3  p.m.  for  the  purpose  of  examination  as  to  the  state  of  his 
health  by  two  medical  practitioners  approved  of  by  the  standing 
joint  committee,  and  that  no  further  pension  should  be  paid  to 
Kinchant  until  the  report  of  such  examination  had  passed  the 
standing  joint  committee,  and  that  failing  submission  to  such 
examination  the  pension  should  be  cancelled.  The  names  of 
the  medical  men  selected  were  communicated  to  Kinchant  by  a 
notice  of  the  18th  day  of  August,  1894,  but  Kinchant  did  not 
attend,  alleging  that  he  was  unable  by  reason  of  illness  to 
do  so.  After  the  6th  day  of  November,  1894,  Kinchant  was 
not  liable  to  be  required  to  serve  again.  On  the  r2th  day  of 
November,  1894,  Mr.  Gwynne  Griffith  issued  a  writ  against  the 
county  council  for  48Z.  in  respect  of  his  pension,  but  on  the  2nd 
day  of  April,  1895,  the  plaintiff  gave  notice  that  he  discontinued 
the  action.  Execution  was  issued  by  the  county  council  for 
the  amount  of  the  taxed  costs,  12Z.  be,  3d.,  but  a  return  of  nulla 
bona  was  made,  and  these  costs  still  reniain  unpaid.  On  the 
29th  day  of  April,  1895,  William  Barker  Sanderson  was  appointed 
a  trustee  of  the  settlement  of  the  4th  day  of  March,  1892,  in 
place  of  Mr.  Griffith.  Kinchant,  in  his  affidavit,  states  that  he 
had  always  been  ready  and  willing  to  be  examined  by  some 
legally  qualified  medical  practitioner  resident  in  Lisbon  ;  but  it 
does  not  appear  that  Dr.  Lahmeyer  is  a  duly  qualified  medical 
practitioner,  or  that  there  is  any  such  in  Lisbon.  I  confess  that 
it  seems  to  me  to  be  quite  impossible  to  say^  in  the  face  of  the 
affidavits  filed  by  the  defendants  in  this  case,  that  the  standing 
joint  committee  is  not  acting  with  perfect  bona  fides  and  honestyi 
and  in  that  case  (however  it  might  have  been  otherwise)  it  is 
quite  clear  that  their  decision  is  conclusive,  and  that  no  appeal 
lies  to  this  Court.  It  is  said,  however,  that  although  their 
decision  cannot  be  impugned  on  the  merits  (on  which,  indeed, 
it  seems  to  me  to  be  absolutely  right),  yet  that  it  may  be  got  rid 
of  by  certain  reasoning  which  appears  to  me  to  be  in  the  highest 
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degree  technical^  and  the  last  which  ahoald  be  resorted  to  by  this         Rm- 
Court   in  order  to  compel  the  ratepayers  of  Warwickshire  to  j^hd^hoh 
maintain  their  late  chief  constable  in  open  defiance  of  his  creditors^   ^jn>  othbbb. 
and  what  is  worse^  of  the  laws  of  his  country.     It  is  said,  in  the 

first  place,  that  the  standing  joint   committee   exceeded   their 

powers  in  reqiring  Kinchant  to  attend  at  a  fixed  time  and  place.      poHce— 
Now,  if  this  had  been  the  real  question  between  the  parties,  attperannua- 
there  would  have  been  something  to  say  for  it ;  but  Kinchant       turn— 
has  never  expressed,  nor  does  he  now  express,  his  willingness  to  fromlf^^ity 
attend   at  any   time  or  place  before  the  medical  practitioners     —Medical 
selected  by  the  standing  joint  committee.     The  case  put  forward  «»aminat*on 
in  his  affidavit  is  that  they  ought  to  appoint  some  medical  man    j^^^^  fl 
at  Lisbon  before  whom  he  can  attend — a  contention  which  will  specify  piae6 
not  hold  water  for  a  moment.     I  cannot  altogether  agree  that    —ss  ^  54 
the  fact  that  he  is  defying  the  Court  of  Bankruptcy  is  a  matter  ,^w'/'m^5 
which  ought  to  have  very  little  to  do  with  the  determination  of    (i,  3/4,  7), 
the  standing  joint  committee  to  cancel  his  pension.     It  leads  to        7, 12. 
a  very  natural  suspicion  that  he  is  living  abroad,  not  for  reasons 
of  health,   but  to  avoid  examination,  and  that  ought,  in  my 
opinion,  justly  to  make  the  standing  joint  committee  suspicious 
of  medical  certificates  offered  under  these  circumstances  by  a 
gentleman  they  do  not  know  and  cannot  question.     By  sect.  8  a 
pension  of  any  kind  under  the  Act  becomes   forfeited  if    the 
grantee  is  convicted  of  any  offence  for  which  he  is  sentenced  to 
imprisonment    for    three   months    with    hard    labour,    or    for 
twelve  months  without    hard    labour.     By   the    Debtors'   Act, 
1869,    a    bankrupt    may    be    sentenced    to    imprisonment  for 
two  years  with  or  without   hard    labour   for    various    offences 
under    the    bankruptcy    law,   and   it   is   very    suspicious    that 
the  bankrupt  should  have  left  England  in  order  to  avoid  his 
public  examination  in  bankruptcy.     A  second  point  taken  is, 
that  the  standing  joint  committee  ought  to  have  required  Kin^ 
chant  under  sect.  5,  sub-sect.  4,  to  serve  again  in  the  police  force. 
I  am  by  no  means  sure  that  (to  use  the  language  of  sect  12) 
circumstances  admit  of  this  provision  being  applied  to  a  chief 
constable  who  has  resigned  and  gone  to  live  abroad,  and  to  whom 
a  successor  has  been  appointed.     But  if  they  do,  it  seems  to  me 
that  such  a  contention  is  wholly  inapplicable  to  this  case.     Kin- 
chant has  never  offered,  and  was  not  in  the  least  degree  likely  to 
offer  to  come  back  and  serve  in  this  country  in  the  police  force, 
as  such  a  course  would  have  led  to  his  arrest  and  inevitable  dis- 
missal, and  it  seems  to  me  to  be  monstrous  that  a  decision  of  the 
justices,  which  is  final,  and  cannot  be  impeached  on  the  merits, 
should  be  set  aside  on  such  gpx>unds  as  these.     Lastly,  assuming 
that  sect.   11   does  not  apply   (a  position  which  I  should  like, 
however,  time  to  consider  if  it  were  necessary  to  decide  it),  I  am 
of  opinion  that  in  the  exercise  of  our  discretion,  we  ought  not  to 
grant  the  prerogative  writ  o{  mandamus  in  this  case.     Our  inter- 
ference is  sought  (for  I  regard  this  application  as  really  made  for 
the  benefit  of  Kinchant)  on  behalf  of  one  who  is  living  abroad  in 
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Baa.  open  defiance  of  the  laws  of  his  country.  Supposing  we  have 
LoiD'LBiaH  V^^^^>  *^  ^  think  we  have  not,  to  disregard  the  order  of  the 
AKD  OTHBBL  Standing  joint  committee  of  the  12th  day  of  July,   1894,   we 

ought  not  to  lend  the  extraordinary  assistance  of  the  law  to  one 

^^^'       who  is  living  in  contempt  of  it.      Such  a  proceeding  woold  be  of 
PoUce—     ^^®  ^^17  worst  example  to  the  ordinary  police  constable.     I  am 
Superannua^  of  opinion  that,  uuder  the  circumstances  of  this  case,  the  Court 
itoii— ■       should  not  assist  Kinchant  to  live  abroad  and  defy  his  creditors 
frmir^^^y  ^^  ^^^  expense  of  the  ratepayers.     For  these  reasons  I  am  of 
— Medical    Opinion  that  the  order  nisi  should  be  discharged  with  costs. 
examination       WiLLS,  J. — lu  the  year  1891  one  Robert  Henry  Kinchant  was 
lHuUo^u    ^^^^f  constable  of  the  county  of  Warwick.     He  had  then  served 
epecify  place  as  a  chief  constable  more  than  fifteen  and  less  than  twenty- 
-53  4-  54    five,  years.     Under  the  Police  Act,  1890  (53  &  54  Vict.,  c.  45), 
^^(a\)S   ^'  ^'  sub-sect  (b),  he  was  if  incapacitated  for  the  performance  of 
(1,3/4,7),    his  duty  by  infirmity  of  mind  or  body,  entitled  on  a  medical 
7, 12.       certificate  to  retire  and  receive  a  pension  for  life ;  and  by  sect.  5, 
sub-sect.   1,  the  police  authority  shall,  before  granting  such  a 
pension,  be  satisfied  by  the  evidence  of  some  legally  qualified 
practitioner  or  practitioners  selected  by  them  that  he  is  inca- 
pacitated by  infirmity  from  the  performance  of  his  duty,  and  that 
the  incapacity  is  likely  to  be  permanent.     Sect.  5  of  the  Police 
Act,  1890,  sub-sect.  3,  provides  that,  where  a  pension  is  granted 
on  the  ground  of  incapacity  for  duty,  the  police  authority  shall, 
yearly  or  otherwise,  until  the  power  under  the  Act  of  requiring 
the  constable  to  serve  again  ceases,  which  would  in  this  case  be 
up  to  the  15th  day  of  November,  1894,  satisfy  themselves  that 
the  incapacity   continues,   and   unless   they   resolve   that   such 
evidence  is  unnecessary,  shall  satisfy  themselves   by   the  like 
evidence  above  mentioned.     Sub-sect.  4  provides  that,  in  case  of 
the  incapacity  ceasing  before  the  time  at  which  the  officer  would 
if  he  had  continued  to  serve  have  been  entitled  without  a  medical 
certificate  to  retire    and  receive   a  pension   for  life — that  is, 
unless  there  is  a  break  before  twenty-five  years  from  the  com- 
mencement of  the  service— the  police  authority  may  cancel  his 
pension  and  require  him  to  serve  again  in  the  police  force  in  a 
rank  not  less  than  the  rank  he  held  before  his  retirement,  at  a 
rate  of  pay  not  less  than  before.     By  sub-sect.  7,  if  a  constable 
fails  or  refuses   when  required  by   the  police  authority  to  be 
examined  by  some  legally  qualified  medical  practitioner  selected 
by    the    authority,  the  authority   may   deal    with    the    officer 
in    all    respects    as    if   they    were    satisfied   by  the    evidence 
of    such     a    practitioner    that    the    officer    is    not    incapaci- 
tated  for  the  performance  of  his   duty;  and  by   sub-sect.    8 
the   decision   of   the  police    authority   on   the   matters  above- 
mentioned  shall  be  final.     [His  Lordship  stated  the  facts  of  the 
case,  and  continued  :]     Before  discussing  the  effect  to  be  given 
to  the  action  of  the  standing  joint  committee,  I  wish  to  state 
my  view  of  the  effect  of  the  provisions  I  have  cited  of  the  Act  of 
1890.     It  is  the  duty  of  the  committee  to  satisfy  themselves. 


CittMiNAL  LAW  CASES.  48l 

unless  they  consider  it  unnecessary^  by  periodical  medical  exami-        Rao. 
nation^  that  the  incapacity  continues.     They  may,  if  they  deem  To«n''Lm 
it   necessary,   require   such   examination    yearly    or    otherwise,  j^d  othbrs. 

which  I  suppose  gives  them    power  to  require    it  as  often  as        

they  think  fit.     If  the  incapacity  ceases,  they  may  cancel  the       ^^^ 
pension,  not  simply,  but  must  at  the  same  time  require  him  to     poiice— 
serve  in  his  old  rank  and  at  his  old  pay  as  a  minimum.     They  Supercmnua- 
may  select  any  other  medical  man  or  medical  men  that  they  like       tion— 
to   make  the  examination.      If  the  officer  fails  or  refuses   to^^^^j^^J^ 
submit  to  the  examination  of  such  medical  man  or  medical  men,    —Mediedl 
they  may  treat  him  as  being  no  longer  incapacitated  from  per-  examination 
formance  of  duty;   and  lastly,   their  decision   on   the   matters    YmHcm^o 
mentioned  in  sect.  5,  which  includes  all  the  above  matters,  shall  gpecify  place 
be  final.     Amongst  the  matters,  therefore,   as  to  which   their    — ;53 1*  54 
decision  is  to  be  final  is  the  one  which  is  crucial  in  this  case,     ^|^^'  ^'h^k 
namely,  whether  Kinchant  has  failed  or  refused  to  submit  to    (i,  3^  4,  7), 
examination  by  their  selected  medical  men.     If  they   can  by        7, 12. 
saying  that  they  have  so   decided  prevent  any  question  from 
being  raised  as  to  the  legality  of  their  proceedings,  cadit  quceatio. 
There  is  no  more  to  be  said.     But  I  may  mention  that  they 
cannot   merely  by  passing   such  a  resolution   go   beyond  the 
powers  conferred  upon  them  by  the  Act,  and  that,  if  their  pro- 
ceedings be  beyond  the  Act  of  Parliament  or  contrary  to  natural 
justice,  it  is  competent  for  the  court  to  treat  a  decision  given 
under   such  circumstances   as  no   decision.       This   is   no   new 
principle.     Magistrates  have  an  absolute  discretion  to  grant  or 
withhold  licences  for  public-houses,  but  it  has  been  held  over 
and  over  again  that  the  discretion  must  be  judicially  exercised. 
That   which   is   done   under   such    discretion   '^  must   be   done 
according  to  the  rules  of  reason  and  justice,  not  according  to 
private  opinion;    according   to  law  and  not   humour.^'     I  am 
quoting  from  Lord  Halsbury's  judgment  in  Sharpe  v.  Wakejield 
(64  L.  T.  Rep.  180,  at  p.  181;  (1891)  A.  C.  173,  at  p.  179), 
where    many   illustrations    of    the    doctrine  are   given.      The 
decisions  of  magistrates  upon  questions  of  fact  are  as  final  in  all 
matters  which  do  not  touch  their  jurisdiction  as  if  they  were 
made  so  by  statute ;  but  if  it  appeared  on  the  face  of  an  order 
of  justices  that  it  had  been  arrived  at  by  applying  in  a  material 
respect  a  mistaken  principle  of  law,  I  apprehend  there  would  be 
no  difficulty  in  quashing  their  order.     Local  authorities   have 
constantly    by   statute,   or   by    bye-laws    having    the   force   of 
statutes,  the  duty  of  deciding  without  appeal  whether  they  will 
approve  or  disapprove  the   plans  of  building  owners.     It  has 
been  held  in  several  cases  that  they  can  do  so  only  within  the 
bounds  of  their  lawful  authority  and  discretion.     In  the  present 
case  every  resolution  which  has  been  passed  affecting  the  late 
chief  constable^s  right  to  a  pension,  namely  No.  410  of  the  17th 
day  of  April,  1893,  No.  438  of  the  17th  day  of  July,  1893, 
No.  463  of  the  9th  day  of  October,  1893,  No.  538  of  the  12th 
day  of  July,  1894,  has  been  founded  upon  an  order  upon  him  to 
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Rb&         attend  at  Warwick  upon  a  given  day  for  examination,  and  no 

Lord^Lbiqh  ^^^^^  ground  for  cancelling  his  pension  appears  in  any  resolution 

A2n>  oTHBRs.   than  his  failure  to  attend  at  Warwick  at  the  given  hour  and 

— '        place.     If,  therefore,  the  Act  of  Parliament  gives  no  power  to 

make  such  an  order  his  failure  to  comply  with  it  gives  no  right 

Police—     to  treat  him  as  having  failed  or  refused  to  submit  himself  to 

flfuperannuo-  examination,  and  a  decision  that  he  has  so  failed    or   refused 

tumr—       based  on  such  grounds  ouly  is  no  decision  at  all.     I  do  not  think 

from  infirmity  ^^^  ^^^  gives  any  power  to  the  police  authority  to  make  any 

--Medical    such  order.     There  is  the  widest  latitude  given  to  the  authority 

examvnation  ^o  select  their  owu  medical  men,  but  nothing  is  said  about  their 

jugH^io    power  to  require  the  pensioner's  attendance  at  any  given  place^ 

specify  place  and  I  cannot  think  it  was  intended  to  give  them  such  a  power. 

—-53  ^54     If  it  exists  in  this  case  the  police  authority,  say,  of  the  London 

s,  I  (ah)  5   pol^^®  ™*y  order  the  attendance  of  every  pensioner,  as  to  whose 

(1,3,4,7),    continued  incapucity  they  are  not  satisfied,  in  London,  though 

7, 12.        the  man  receiving  a  pension  of  a  few  shilling's  a  week  may  live 

in  Devonshire  or  Cumberland.     This  is  no  imaginary  case.     It 

is  well  known   that  the  police  forces   of  the  large  towns   are 

largely  fed  by  men  from  the  country  who  are  found  to  be  better 

fitted  for  the  work  than  town-bred  people.     If  the  power   of 

selecting  a  particular  medical  man  carries  with  it  the  power  of 

compelling  the  pensioner  to  present  himself  at  the  place  where 

that  medical  man  lives,  the  police  authority  of  a  distant  county 

might,  if  they  thought  the  opinion  of  a  London  doctor  desirable, 

compel  a  man  to  go  from  Cornwall  to  London  in  order  to  keep 

his   pension.      The  man  might  be  bed-ridden  or  paralysed  in 

fact   and  absolutely   penniless,   and    yet    the   authority   might 

forfeit  his  pension  because  they  erroneously  suspected  that  be 

was  shamming.     It  is  true  that  the  pensioner  in  the  present  case 

is  living  out  of  England  and  at  a  great  distance  from  England. 

Cintra,  however,  is  not  an  impossible  place,  and  it  has  never 

been  suggested  that  the  standing  joint  committee  would  have 

any  real  difficulty  in  getting  him  examined  there  by  medical 

men   of  their  own   selection.     But  whether   there  be   such   a 

difficulty  or  not,  I  am  of  opinion  that  the  Act  of  Parliament  does 

not  impose  upon  the  pensioner  the  necessity  of  living  either  in 

England  or  in   the   neighbourhood  of  the   seat  of   the  police 

authority,  or  of  taking  a  long  and  expensive  journey  whenever 

the  standing  joint  committee  may  wish  to  have  him  examined. 

It  appears  that  in  this  case  the  one  journey  which  Kinchant 

took  to  be  examined  cost  him  25Z.,  and  there  seems  to  be  no 

reason  to  doubt  that  he  is  utterly  without  the  means  of  coming 

to  London.     This,  however,  is  beside  the  mark.     The  standing 

joint  committee  either  had  or  had  not  the  power  to  compel  him 

to  travel  at  his  own  expense  to  Warwick  for  examination.     If 

they  had,  they  have  properly  determined  on  his  failure  to  do  so 

that  he  had  within  the  Act  failed  or  refused  to  submit  himself 

to  examination.     If  they  had  not,  their  decision  that  because  he 

declined    to   come   to    Warwick   he    had  failed   or  refused   to 
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submit  himself  to  examination  is  no  decision  at  all.  being  founded        Brh 
upon  breach  of  a  condition  which  they  had  no  right  to  impose.    i^^'i^g^Q^ 
So  far  I  have  kept  the  case  clear  of  an  element  which  must  not  aitd  othbim. 
be  ignored  in  this  case,  the  introduction  of  which  I  regret  and        ^— 
which  in  my  opinion  ought  to  have  very  little  to  do  with  it.     I        ^^^^- 
have  already  mentioned  that  Kinchant  was  made  bankrupt  in      poUe&^ 
December,    1891.     It  appears   that    he   underwent  one   public  Superemmta- 
examination,  and  that  he  was  ordered  to  attend  an  adjournment       *****""•*„ 
of  the  examination,  and  to  prepare  accounts.     Before  the  day^y.^^^^^^^^^ 
fixed  for  the  adjourned  hearing  he  went  to  Cintra.     A  warrant    -^Medical 
was  issued  for  his  apprehension — ^not  for  any  criminal  offence,   ^fomwMUon 
but  simply  a  warrant  addressed  to  the  officer  of  the  Bankruptcy    "L^l^^ 
Court,  to  apprehend  him  for  disobedience  of  the  order  of  the  tpw^  place 
Court.      This   warrant  has   been   in   force   ever   since.      When    -^  f  54 
Kinchant  submitted  himself,  on  the  8rd  day  of  March,  1893,  for  J^^(Ji'^'^ 
examination  by  Dr.  Rankin,  he  arranged  time  and  place  with    (1,3,4,7), 
Dr.  Rankin  (the  resolution  then  in  force  not  having  prescribed        7>  12. 
time  and  place),  and  was  examined  at  the  house  of  a  friend  now 
the  trustee  under  the  settlement  and  the  present  applicant.     He 
was  examined  in  the  evening,  and  went  away  immeaiately  after- 
wards.    The  official  receiver  heard  of  this^  and  wrote  to  the 
standing  joint  committee  complaining  that  he  had  lost  the  oppor- 
tunity of  arresting  Kinchant.     From  that  time  all  subsequent 
resolutions  have  prescribed  time  and  place  for  the  examination. 
One  ground  taken  in  the  affidavits  in  support  of  the  cause  shown 
against  the  rule  is,  that  the  deponents  thought  it  a  scandal  that 
Kinchant  should  be  defying  the  law  and  receiving  his  pension. 
As  early  as  December,  1892,  the  standing  joint  committee  applied 
to  the  Home  Office  for  advice,  and  received  general  advice  as  to 
their  power  to  require  an  examination  within  the  year.  The  letter 
went  on  to  say  that  the  opinion  of  the  Secretary  of  State  was  not 
binding  upon  the  construction  of  an  Act  of  Parliament.     After 
Kinchant  had  been  to  Leamington,  the  standing  joint  committee 
asked  the  Home  Office  for  advice  again,  which  was  given  on  the 
18th  day  of  April,  1898.     After  referring  to  the  warrant,  and 
pointing  out  that  it  was  not  for  a  criminal  offence^  and  that  for 
dieobedience  of  the  order  of  the  Bankruptcy  Court  Kinchant  was 
not  liable  under  sect.  8  of  the  Police  Act,  1890,  to  forfeit  his 
pension,  the  letter  went  on  to  advise  the  standing  joint  com- 
mittee either  to  withhold  payment  of  the  pension  (for  which  at 
that  time  there  was  no  legal  ground  whatever)  and  await  compul- 
sion by  a  Court  of  law,  or  to  require  his  attendance  at  Warwick 
in  about  a  montVs  time  for  examination,  and  to  do  all  in  their 
power  to  assist  the  Bankruptcy  Court  to  arrest  him.     In  my 
opinion  this  was  unfortunate  advice,  which  has  been  too   un- 
reservedly followed.     Sects.  8  and  9  of  the  Police  Act  give  a 
number  of  cases  in  which  the  pension  may  be  forfeited.     This  is 
not  one  of  them.     The  standing  joint  committee  ought  not  to  try 
by  an  indirect  process  to  forfeit  the  pension  because  Kinchant  is 
avoiding  arrest  under  the  bankruptcy  warrant,  and  as  in  not  one 
VOL.  xvin.  F  F 
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ItM.        of  the  docatnents  in  which  the  views  of  the  standing  joint  ootil* 
LoBD  Ldob  ™^^^^  ^®  reoorded  is  the  ground  taken  except  that  he  had  failed 
AMD  oralis.  ^  come  to  Warwick  as  ordered^  it  is  plain  to  my  mind  that^ 
—        whatever  may  have  been  the  opinion  of  individual  members,  the 
^^^'       action  of  the  standing  joint  committee  was  not  foanded  upon  any 
PoHee—     conviction  that  he  was  not  incapacitated.     Dr.  Lahmeyer  had 
Superannua-  reported  to  Dr.  Rankin,  in  January,  1898,  that  Kinchant  was  in 
tiofi^       an  early  stage  of  softening  of  the  brain.     He  had  begged  Dr. 
fmnT^^inUty  ^^^^  ^  ^^^P  ^^  information  to  himself,  as  he  was  anxions  it 
—Medicml    should  not  reach .  Eiuchaut's  ears,  but  he  afterwards  gave  Dr. 
Bwamination  Rankin  permission  to  mention  this  if  necessary.     Dr.  Rankin,  in 
ImUcn^   his  report  to  the  standing  joint  committee,  suppressed  the  specific 
tpedfy  piac€  name  of  the  disorder,  describing  it  as  a  very  serious  nerve  disease ; 
--53  4*  S4    but,  as  the  correspondence  between  Dr.  Rankin  and  Dr.  Lahmeyer 
^^V^  %^&  ^  made  an  exhibit  to  the  aiBBidavit  of  the  clerk  of  the  standing 
(1, 8^*4, 7),    ]oi^t  committee,  I  cannot  doubt  that  it  was  known  to  the  stand- 
7, 12,       ing  joint  committee  that  Dr.  Lahmeyer  considered  it  to  be  a  case 
of  softening  of  the  brain.     Dr.  Lahmeyer  certified  on  five  diffe* 
rent  occasions — ^the  21st  day  of  September,  1892  ;    the  17th  day 
of  July,  1898 ;  the  6th  day  of  October,  1893 ;  the  29th  day  of 
March,   1894;    and  the  29th    day  of  September,    1894— that 
Kinchant  was  unfit  in  body  or  mind  for  any  duty  whatever,  and 
in  the  earliest  certificate  had  mentioned  "  weakness  of  brain." 
The  only  facts  alleged  by  the  deponents  in  contravention  of  the 
statement  that  he  was  unfit  for  any  duty  are,  first,  that  in  the 
autumn  of  1891  he  appeared  to  be  well;  second,  that  he  took  the 
journey  to  Warwick  in  March,  1893,  when  he  was  allowed  his  own 
time  for  doing  so.     No  attempt  of  any  sort  appears  ever  to  have 
been  made  to  ascertain  by  any  independent  inquiry  how  he  was, 
and  no  one  suggests  that  he  has  lived  in  any  way  inconsistent 
with  what  is  alleged.     Had  the  standing  joint  committee  ascer« 
tained  by  any  reasonable  inquiry  that  there  were  grounds  for  dis- 
believing  the  statements  about  his  health,  and  had  they  acted 
upon  a  decision  that  his  incapacity  was  non-existent,  they  would 
have  acted  within  their  rights.     The  only  ground,  however,  that 
they  have  ever  taken  has  been  the  refusal  to  come  from  Cintra  to 
Warwick.    He  had,  no  doubt,  abundant  motive  for  staying  away 
and  for  shamming  sickness,  but  the  existence  of  a  motive  to  do 
an  act  is  hardly  evidence  that  a  man  has  done  it,  and  it  seems 
contrary  to  natural  justice  and  to  every  other  kind  of  justice  to 
assume  that  a  man  is  shamming,  to  require  him  to  do  what  he 
cannot  do  if  he  is  not  shamming,  and  then  to  take  his  not  doing 
it  as  conclusive  evidence  that  he  is  shammiog.    These  considera- 
tions, however,  afiect  only  the  deponents  upon  whose  affidavits  I 
am  commenting.     The   standing  joint  committee  have  never 
passed  any  resolution,  or  given  any  decision,  that  he  is  sham* 
ming.     They  have  based  meir  action  entirely  on  his  refusal  to 
come  to  Warwick.     If  they  have  an  absolute  right  to  require 
him  to  come  to  Warwick,  well  or  ill,  with  or  without  means,  they 
have  a  right  to  do  so  whether  he  is  shamming  or  not.     If  they 


I  SI  have  no  right  to  require  him  to  come  to  Warwick^  they  cannot       Rw* 

b  treat  his  fiolare  to  do  bo  as  a  failure  or  refasal  within  the  Act.  If  Xjoxd^Ldoh 

^  they  have  a  right  to  require  him  to  come  to  Warwick  if  sham-  ^mb  omns. 

II  ming,  and  not  if  he  is  not^  they  have  never  decided  or  affected  to        

{f  decide  that  he  is  shamming^  and  if  such  a  decision  is  involyed-—        ^f^ 

ri  which  I  do  not  think  it  is — ^in  their  resolutions^   it  has  been      poUt»^ 

arrived  at  by  a  process  which  seems  to  me  contrary  to  all  justice,  evpwamnua- 
If  the  refusal  to  pay  the  pension  be  put  upon  the  resolution  of    .  ^^^'^^a^ 
the  12th  day  of  July,  1894,  I  am  of  opinion  that  the  Bta,n6dng  f.^jlll^'^^^^l^ 
joint  committee  had  no  power  to  pass  that  resolution.     If  failure    — Jfedieal 
to   come  to  Warwick  to  be  examined  gave  them  the  right  to  «^^iMUon 
treat  Kinchant  as  a  person  whose  incapacity  had  ceased,  I  think    TuftiaTto 
they  had  no  right  to  cancel  his  pension  without  reinstating  him  §p9eify  placs 
in  his  old  rank  and  pay,  which  the  resolution  did  not  propose  to    —J^^  f  ^ 
do.     The  standing  joint  committee  had  on  the  12th  day  of  July  Ji(a%)^s 
just  taken  Mr.  Poland's  opinion,  which  was  read  at  the  meeting    (1,3/4, 7),' 
and  published  in  the  newspapers,  and  which  has  been  made  an       7, 12. 
exhibit  to  one  of  the  affidavits.     Mr.  Poland  pointed  out  that  the 
Act  gave  no  power  to  cancel  the  pension  without  reinstatement, 
and  pointed  out  that,  as  it  was  impossible  to  suppose  that  the 
standing  joint  committee  really  would  or  could  reinstate  under 
the  circumstances,  the  pension  ought  to  continue  to  be  paid,  and 
that  misconduct  in  a  bankruptcy  proceeding  was  no  cause  of  for- 
feiture, and  ought  not  to  be  taken  into  account.     It  is,  I  think, 
obvious,  from  Mr.  Poland's  opinion,  that  the  case  submitted  to  him 
contained  no  serious  suggestion  that  the  incapacity  of  the  appli- 
cant to  serve  had  ceased  or  was  not  bona  fide.     The  committee, 
as   not  infrequently   happens  both  with  individuals  and  with 
bodies  of  men,  did  not  like  Mr.  Poland's  advice,  and  did  not 
take  it,  but  feeling,  no  doubt,  the  impossibility  of  reinstatement, 
simply  ordered  Kinchant  to  attend  at  Warwick  on  the  31st  day 
of  August  for  further  examination,  and  directed  that  if  he  did 
not,  the  pension  should  be  cancelled,  and  they  applied  to  the 
Home  Office  for  further  advice.     They  got  a  repetition  of  the 
opinion  that  Kinchant's  conduct  in  evading  arrest  could  not  be 
overlooked,  that  the  committee  would  be  justified  in  using  any  of 
their  powers  to  put  an  end  to  such  a  scandal  in  the  force,  and  the 
Home  Secretary  advised  them  to  call  upon  him  to  return  for 
examination,  and,  in  case  of  his  failing  to  do  so,  to  cancel  his 
pension.      This  advice  they  adopted.     I  have  given  my  reasons 
for  thinking  it  erroneous.    I  agree  with  Mr.  Poland  that  the 
bankruptcy  matter  had  better  not  be  mixed  up  with  the  exercise 
of  statutorv  powers  which  are  not  by  the  Act  of  Parliament  con- 
cerned with  the  conduct  of  the  pensioner.     Sect.  8  provides  for 
the  eases  in  which  the  pension  is  forfeited,  and  sect.  9  provides 
severe  and  just  punishment  for  any  officer  who,  by  false  repre- 
sentations or  malingering,  obtains  or  keeps,  or  attempts  to  obtain 
or  keep,  a  pension.     If  a  scandal  is  created  by  the  retention  of 
a  pension  when  a  man  is  evading  examination  in  the  Bankruptcy 
Court,  it  is  a  scandal  against  which  Parliament  has  not  pro* 

f  r  2 
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Rn>.  vided.  The  standing  joint  committee  has  no  right  to  decide  that 
LoBD^'lisaH  *  ^^^  ^^  °^^  incapacitated,  without  evidence  and  without 
AifD  0THBB8.  iuquiry,  because  it  is  desirable  on  other  g^unds  to  get  rid  of 

him.     The   advice    upon  which   the   standing  joint   committee 

^^^'        acted  assumes  that  the  standing  joint  committee  can  name  the 

PoUe&^     place  of  inquiry  as  well  as  the  person  to  conduct  it,  and  that  there 

Sup^rcmnua-  Can  be  no  excuse,  whether  of  illness  or  poverty ,  which  can  relieve  a 

J,    **^^^*^       man  from  the  necessity  of  producing  himself  for  examination  at 

^'miwi^iwiii/  *  pl*c©  which  may  be  hundreds  of  miles  from  his  home,  and 

—Medical    which  it  may  be  absolutely  impossible  for  him  to  come  to,  or 

suaminaUon  that  the  iUuess  and  poverty  alleged  are  frauds  and  shams.      The 

nuUc€8  to    ^^^  assumption  seems  to  me  erroneous  in  law,  the  second  to  beg 

specify  place  ^^  important  question  at  issue ;  and,  even  if  the  assumption  were 

—^3  ^  54     correct  in  fact,  it  would  only  give  a  right  to  cancel  the  pension 

Vtet.  <^«  ^^  with  reinstatement,  or,  under  sect.  9,  after  conviction  of  the 

(1, 8, 4, 7),    fraud  by  a  competent  Court.     In   my   opinion,   therefore,   the 

7, 12.       order  for  a  mandamus  ought  to  be  made  absolute. 

The  applicant  having  intimated  his  desire  to  appeal.  Wills,  J., 
as  the  junior  judge,  withdrew  his  judgment  in  the  case. 

The  judgment  of  Cave,  J.  therefore  stood,  and  the  rule  nisi 
was  discharged  with  costs. 

The  appeal  now  came  on  for  hearing. 

DicJcmSy  Q.C.  and  Atherley  Jones  for  the  appellant.-^The 
mandamus  is  applied  for  on  four  grounds  :  (1)  That  the  police 
authority  had  no  power  to  prescribe  a  time  and  place  for  the 
medical  examination  of  Kinchant,  and  to  order  him  to  come  to 
Warwick  ;  (2)  that  there  was  no  express  refusal  on  the  part  of 
Kinchant  to  do  so ;  (8)  that  the  police  authority  had  no  power 
to  cancel  Kinchant's  pension  without  giving  him  an  opportunity 
to  return  to  the  police  force ;  (4)  that  the  police  authority  did 
not  act  bond  fide,  because  they  were  using  their  powers  under 
the  Police  Act,  1890,  not  for  the  purpose  of  ascertaining  the 
state  of  Kinchanf  s  health,  but  for  the  purpose  of  aiding  the 
Court  of  Bankruptcy  by  forcing  him  to  return  to  the  jurisdiction. 
As  was  said  by  Wills,  J.,  in  his  judgment,  the  standing  joint 
committee  had  no  right  to  decide  that  a  man  was  not  incapacitated 
without  evidence  and  without  inquiry,  because  it  was  desirable 
on  other  grounds  to  get  rid  of  him.  [Likdlby,  L.J. — The 
person  to  make  the  examination  must  be  a  medical  practitioner 
selected  by  the  police  authority.  Has  the  person  to  be  examined 
the  right  to  say  ^'  I  will  be  examined  here ''  f  ]  In  selecting  their 
medical  man  the  police  authority  must  act  with  due  regard  to  the 
circumstances  of  the  case.  If  a  man  cannot  come  to  be  examined, 
is  that  a  failure  or  refusal  ?  The  police  authority  have  purported 
to  act  under  sect.  5,  but  they  have  cancelled  Kinchant's  pension 
without  requiring  him  to  serve  again.  Assuming,  however,  that 
he  has  foiled  or  refused,  the  remedy  is  to  cancel  his  pension  and 
to  require  him  to  serve  again.  The  Act  is  silent  on  the 
question  whether  it  is  competent  for  a  police  authority  to  reqmre 
the  prisoner's  attendance  for  medical  examination  at  a  particular 
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time  and  place.     Bat  the  test  ib,  whether  what  they   do    is        Hm» 
reasonable  or  anreasonable.     It  might  be  perfectly  reasonable  to  -^    ''i^ 
require  a  pensioner  living  in  Cornwall  to  attend  in  the  county  ^2,i>  oimutfl. 

town  of  Cornwall  before  a  medical  practitioner  residing  in  the        

district,  but   quite  unreasonable  to   require  his  attendance  at        ^^^' 
Newcastle-upon-Tyne;  and   a  fortiori  to  require  a  pensioner     poUce 
living  at  Cintra  to  attend  at  Warwick.     It  is  practically  impos-  Superannua- 
sible  to  establish  that  the  police  authority  were    actuated  by       *t<mr- 
improper  motives.     It  is  enough  to  show  that  they  were  acting  *.^^^^2^. 
anreasonably  and  under  a  mistaken  idea  as  to  what  their  duty    —Medical 
was.     It  has  never  been  doubted  seriously  but  that  an  effective  •xaminatum 
examination  could  have  been  made  at  or  near  the  place  where    ~^^^^ 
Kinchant  resided.     The  police  authority  did  treat  Dr.  Lahmeyer  ^p^dfif  place 
as  a  competent  man.     But  if  not,  they  could  have  got  a  com-    -753  4*  54 
potent  person  residing  at  or  near  Cintra  to  examine  Kinchant.    ^^'  ^'5^5 
The  police  authority  should  afford  facilities  for  a  pensioner  to  enjoy  '1^  2!^'^  7), 
the  fruits  which  the  Legislature  has  given  him,  and  not  defeat  the       7/12. 
Act.     [Lnn)LBY,   L.J. — Can  you  have  a  manda/m/us  to  compel 
persons  to  act  reasonably  ?]      We  do  not  ask  for  a  mandamtM  to 
compel  the  police  authority  to  act  reasonably,   but  to  comply 
with  the  provisions  of  the  statute  interpreted  in  a  reasonable 
manner.     There  might   be   conditions  under  which   the  police 
authority  might  require  a  pensioner  to  undertake  a  railway  or 
ship  journey,  but  tnat  is  not  the  case  here.     The  case  here  is, 
that  the  pensioner  is  residing  within  twelve  miles  of  one  of  the 
principal  capitals  of  Europe,  and  it  may  be  assumed  that  access 
can  be  had  to  him  by,  if  not  an  English  medical  practitioner,  at 
any  rate  an  experienced  foreign  one ;  otherwise  Kinchant  would 
be  required  annually   to   travel  from  Cintra  to  Warwick,  for 
many  years,  at  a  large  expenditure,  for  the  purpose  of  satisfying 
the  police  authoritv  that  his  incapacity  continues.      It  is  evident 
that  what  the  police  authority  did  was  done  from  an  indirect 
motive,  namely,   to    assist   the  bankruptcy  proceedings.      We 
submit,  therefore,  that  the  view  taken  by  Wills,  J.  was  right, 
and  that  the  rule  nisi  ought  not  to  have  been  discharged. 

Chawiell,  Q.C.,  and  Da/rlington  for  the  respondents. — The 
rale  nisi  was  quite  rightly  discharged.  The  police  authority  are 
under  a  positive  obligation  to  satisfy  themselves  that  the  inca- 
pacity of  a  pensioner  continues.  Tlie  real  cause  of  KinchanVs 
absence  from  this  country  was  to  avoid  arrest,  and  the  police 
authority  being  alive  to  that  required  a  medical  examination. 
They  were  not  satisfied  that  he  was  permanently  incapacitated. 
What  was  done  was  truly  done  for  the  purpose  of  satisfying 
themselves.  The  circumstances  were  extremely  suspicious,  and 
it  cannot  be  imputed  to  them  that  they  have  really  acted  from 
an  indirect  motive.  There  is  no  evidence  that  they  were  using 
the  powers  of  the  Act  improperly.  The  onus  is  on  the  appellant 
to  establish  that  they  were  using  these  powers  from  an  indirect 
motive.  They  were  not  satisfied  as  to  the  allegation  of  Kinchant's 
incapacity ;  therefore  it  was  their  statutory  duty  not  to  pay  the 
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Rm.  pension  until  he  had  been  medically  examined.    The  other 

Loid^Lboh  P^^^^  taken  by  the  appellant  are  entirely  a  matter  of  form. 

AXD  orHBBs.  '^^  sabstance  is^   that  the   Goart  oannot  grant  a  mandamua 

nnless  it  comes  to  the  conclusion  that  the  power  has  not  rightly 

^^*  been  exercised^  but  that  what  has  been  done  has  been  for 

PoUee—  another  motive  altogether. 

Superannwi'  DickenSj  Q.C.^  replied. 

fr^l!^i^!nliiy  Nov.  14. — The  following  judgment  was  delivered : — 
^Medical  Smith,  L. J.— -This  is  an  application  for  a  mandamtbs  calling 
•MminaUon  upon  the  standing  joint  committee^  who  are  the  police  authority 
TiuUcn^  for  the  county  of  Warwick,  to  show  cause  why  they  should  not 
9p&cijy  place  pay  to  the  applicant,  Mr.  Sanderson,  who  is  the  assignee  and 
--S3 1*  54  also  trustee  of  a  pension  in  trust  for  Kinchant  and  his  wife  and 
^llah)\  fa™ilyi  the  sum  of  288Z.  being  the  arrears  of  a  pension  of  192L 
(1, 8,  4,  7),  per  annum  granted  by  the  standing  joint  committee  to  Kinchant 
7, 12.  upon  the  18th  day  of  January,  1892,  the  payment  of  which  was 
stopped  in  1894  under  the  circumstances  hereafter  mentioned. 
The  point  to  be  determined  is  whether  the  payment  of  this 
pension  has  been  legally  stopped  by  reason  of  Kinchant's  non- 
compliance with  the  requirement  of  a  resolution  passed  by  the 
standing  joint  committee  upon  the  12th  day  of  July,  1894,  which 
was  that  he  should  attend  at  the  chief  constable's  office  at  War- 
wick, on  Friday,  the  81st  day  of  August,  1894,  between  the 
hours  of  12  noon  and  3  p.m.,  for  the  purpose  of  examination  as 
to  the  state  of  his  health  by  two  medical  practitioners  appointed 
by  the  committee.  The  question  comes  to  this.  Was  this  order 
that  Kinchant  should  submit  himself  for  medical  examination  at 
the  chief  constable's  office  at  Warwick  made  for  the  purpose  of 
satisfying  the  standing  joint  committee  as  to  his  then  state  of 
health,  which  would  be  within  the  jurisdiction  conferred  upon 
the  standing  joint  committee  by  the  Police  Act  of  1890  to  make, 
or  was  the  order  made  not  for  that  purpose,  but  for  some  other 
purpose,  in  which  case  it  would  not  be  within  the  jurisdiction  of 
the  standing  joint  committee  to  make  the  order,  and  in  which 
case  the  refusal  of  Kinchant  to  comply  with  it  would  afford  no 
ground  for  stopping  and  cancelling  his  pension.  [His  Lordship 
stated  the  facts  of  the  applicant's  retirement  and  bankruptcy.] 
I  do  not  intend  to  go  through  in  detail  the  different  resolutions 
which  have  been  passed  by  the  police  authority  relative  to  Kin- 
chant during  1892,  nor  the  other  documents  of  that  period,  for 
they  are  fully  dealt  with  by  my  brothers  Gave  and  Wills,  who 
have,  unfortunately,  differed  in  opinion.  Cave,  J.  being  for 
dismissing  the  rule  nisi  for  the  mandamus.  Wills,  J.  being  for 
making  it  absolute.  I  should,  however,  point  out  that  there  is 
no  evidence  during  this  year  1892  which  shows  that  Dr.  Guthrie 
Rankin's  evidence  as  to  the  incapacity  of  Kinchant  was  incorrect^ 
or  that  his  incapacity  to  serve  as  chief  constable  had  ceased ;  but, 
on  the  contrary,  there  is  the  certificate  of  the  2l8t  day  of 
September,  1892,  of  Dr.  Lahmeyer,  who,  amongst  other  appoint- 
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ments  held  by  him^  was,  and  I  believe  still  is,  physician  to  the       Rot 
English  Minister  and  Consul  at  Lisbon,  which   certified   that  to-,^V-,-- 
Kinchant  was  then  suffering  from  a  crural  hernia  and  weakness  ^^  othbbs 

of  the  brain,  being  for  that  reason  quite  uniit  for  duty  requiring        

bodily  or  mental  activity,  and  on  the  7th  day  of  October,  1892,        ^^• 
Dr.   Bankin   wrote   to   Mr.   Field,  the    solicitor  to   the   police     poijco 
authority,   as  follows  :    "  His ''  (Einchant's)    ''  nervous  system  Superannua- 
was  completely  shattered  when  I  last  saw  him  before  he  left       ^^^'^ 
Warwick,  and  if  it  has  still  further  collapsed,  he  may  now  bey^J[J^2^V^ 
such  a  wreck  as  to  make  the  fatigue  of  travel  a  positive  danger    —Msdieal 
to    life.^'     After  these   statements   of  Dr.    Lahmeyer  and   Dr.  esMminatUm 
Bankin  it  was  resolved  by  the  standing  joint  committee  upon  the    T^^^^ 
10th  day  of  October,  1892,  that  Kinchant  should  be  paid  his  tpeeify  place 
pension  up  to  Christmas,   1892,  which  was  accordingly   done.    —58  4- 54 
On  the  4th  day  of  December,  1892,  Dr.  Lahmeyer,  in  answer  to    ^!f**  *\*** 
Dr.  Outhrie  Bankin,  wrote  as  follows :  "  Permit  me  not  to  tell   ''1^  3*4^  7*)^ 
you  the  name  of  Mr.  Kiochant's  disease,  as  I  fear,  should  he       7, 12. 
know  it  anyhow,  he  may  be  alarmed  or  frightened,  and  to  tell 
you  only  what  I  think  about  his  state  of  health.     As  far  as  I  can 
judge  by  the  symptoms  Mr.  Kinchant  refers  to  me,  and  his  wife 
confirms  in  private  letters,  not  having  the  slightest  reason  to 
suspect  both  wish  to  deceive  me,  I  am  quite  convinced  and  I 
know  for  certain,  that  Kinchant  is  suffering  from  a  very  serious 
chronic  and  organic  disease  which,  being  still  at  the  first  period, 
already  is  enough  to  incapacitate  him  by  the  altered  state  of  his 
mind  for  mental  duties,  and  such  incapacity  is  likely  not  only  to 
be  permanent,  but  also  to  increase,  and  he  is  under  treatment. 
Notwithstanding,  I  consider  him  still  at  present  in  a  fit  state  to 
travel  to  England,  not  bv  land,  but  by  sea,  and  not  alone.'' 
This  disease  of  Kinchant  s  was  afterwards  stated  by  Dr.  Lah- 
meyer in  a  letter  of  the  7th  day  of  January,  1898,  to  Dr.  Bankin 
to  be  softening  of  the  braio.     I  now  pass  on  to  the  year  1893, 
and  it  is  important  to  understand  what  took  place  in  this  year, 
though  it  will  be  remembered  that  what  took  place  upon  the 
12th  day  of  July,  1894,  is  the  real  point  to  be  considered.     Upon 
the  14th  day  of  January,  1893,  Dr.  Bankin  informed  the  police 
authority  that  he  had  received  a  letter  from  Dr.  Lahmeyer  in 
which  he  stated  that  he  believed  Mr.   Kinchant  was  suffering 
from  the  first  stage  of  a  very  serious  nerve  disease  (Dr.  Lahmeyer 
had  stated  it  was  softeniug  of  the  brain),  and  that  if  such  was 
the  case,  then  he  thought  he  was  justified  iu  saying  that  in  all 
probability  Mr.  Kinchant  was  then  unfit  for  responsible  work, 
and  that  his  disease  was  one  which  was  likely  to  get  progres- 
sively worse.     Upon  the  16th  day  of  January,  1893,  the  standing 
joint  committee  resolved  that  Kiuchant  should  submit  himself 
to   Dr.   Bankin  for  examination  at  or  near  Warwick    on    or 
before  the  25th  day  of  March  then  next.     I  do  not  find  at  this 
date  (nor,  indeed,  down  to  the  12th  day  of  July,  1894,  nor  after- 
wards)  throughout  the  numerous  resolutions  and   other  docu- 
ments in  this  case  any  evidence  to  show  either  that  Kinchant  has 
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Rbo.        ceased  to  be  inoapacitated  to  perform  the  duties  of  chief  constable^ 
^'         or  that  what  Dr.  Rankin  and  Dr.  Lahmeyer  had  stated  from 

▲ND  oTHua.   ^^^^   ^   ^^^^  ^^  ^^^  ^^®  truth ;    but^   on   the   contrary^    the 

evidence   contained   in   the   documents    is    all  the   other   way, 

^^*        showing   the   continued   incapacity    of    Kinchant.     It   will    be 
PoUee—     observed  that  in  the  resolution  of  the  16th  day  of  January,  1893, 
Superannuo'  Dr.  Bankin  is  again  the  selected  medical  adviser  of  the  standing 
turn—      joint  committee  to  examine  Kinchant.     What  Kinchant  did  in 
frcmir^nniUu  ^.nswer  to  this  order  to  come  over  and  be  examined  was  this : 
—Medical    He  came  over  by  sea  and  went  to  Mr.   Sanderson's  house  at 
examination  Leamington,  where  upon  the  evening  of  the  Srd  day  of  March, 
IwU&u^^  1893,  he  was   examined   by  Dr.  Rankin,  and   early  the  next 
tpeciSy  flace  momiug  he  left  Leamington  and  went  back  to  Cintra^  where  he 
--53  4"  54    has  since  resided.     I  see  that  in  the  prior  year — viz.,  on  the  11th 
^^\  ^V\\   ^y  ^^  J^^y>   1892 — the  standing  joint  committee  had  resolved 
(1, 3%,  7),    ^h&^  Mr.  Sanderson  be  required  to  arrange  for  the  attendance  of 
7, 12.       Mr.   Kinchant  and  Dr.  G.  Rankin  at  Warwick  (or  some  conve- 
nient place  near  Warwick),  so  that  there  was  nothing  remarkable 
in   Kinchant  going  to   Mr     Sanderson's  house,  who  was   the 
trustee  to  whom  his  pension  had  been  assigned  for  the  benefit  of 
Kinchant's  family.     But,  although  this  is  so,  I  have  no  doubt 
that  the  way  in  which  this  attendance  in  England  to  be  examined 
was  carried  out  by  Kinchant,  and  probably  Sanderson,  was  to 
evade  the  execution  of  the  warrant  which  was  out  against  him  ; 
but  this  affords  no  reason  for  cancelling  his  pension  unless  it  is  to  j 

be  inferred  that  he  acted  as  he  did  because  his  incapacity  had 
ceased,  and  he  did  not  wish  this  to  be  discovered.  Upon  the 
established  facts  of  the  case  I  can  draw  no  such  inference.  He 
submitted  himself  at  the  expense  of  25{.  to  the  examination  of 
the  standing  joint  committee's  own  medical  man :  he  obeyed 
their  order  by  travelling  some  1200  miles  from  Cintra  to  Leam- 
ington to  do  so,  though  by  the  course  he  adopted  he  evaded  the 
execution  of  the  warrant  of  the  Bankruptcy  Court  upon  him. 
Being  able  to  travel  by  sea  as  Dr.  Lahmeyer  had  certified  he  was 
on  the  4th  day  of  December,  1892,  is  a  very  different  thing  from 
being  capable  of  performing  the  duties  of  chief  constable  of 
Warwickshire.  Upon  the  18th  day  of  March,  1893,  Dr.  Kankin 
reported  to  the  standing  joint  committee  that  he  had  examined 
Kinchant  upon  the  Srd  day  of  March  and  found  him  suffering 
from  rupture  upon  the  right  side,  which  evidently  gave  him 
much  concern  and  considerable  trouble  ;  also  from  a  condition  of 
nervous  instability,  which  might  betoken  the  advent  of  serious 
disease ;  that  his  appearance  was  much  altered,  and  that  he  had 
become  very  thin.  ''  In  my  opinion,"  he  added,  "  he  is  not  at 
present  in  a  fit  state  of  health  to  undertake  responsible  duty." 
It  is  clear  that  at  this  time  Kinchant  was  living  at  Cintra  in  order 
to  defraud  his  creditors  and  evade  the  bankruptcy  laws  of  this 
country,  and  it  is  not  surprising  that  the  standing  joint  com- 
mittee should  resent  having  to  pay  a  man  a  pension  out  of  the 
county  rates   when   he   was   remaining  abroad   defrauding   his 
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creditors  and  defying  the  bankruptcy  laws^  and  should  be  desirous        Rao. 
if  possible   of  terminating   such  a  state   of  things.     In   these  tq»,j  ldoh 
circumstances,  upon  the  10th  day  of  April,  1893,  the  standing  j^hq  othihs. 
joint  committee  wrote  to  the  Home  Office.     They  had  written        ~— 
before  in   December,  1892,  principally  about  whether,  if  they        ^^^ 
required  Kinchant  to  serve  again,  as  provided  by  sect.  5  (4),      poKc^— 
they    ought   to   dismiss   Captain   Brinkley.      Throughout  this  Supercmnua- 
letter  of  April,  1893,  to  the  Home  Office  there  is  not  a  suggestion       '*°*~'., 
that  the  committee  believed  or  even  suspected  that  Kinchant's  yvtmU^^niuey 
incapacity  had  ceased,  or  that  he  was  fit  for  duty.     It  states  that    — K«dtcal 
Dr.  Kankin  had  reported  that  Kinchant  had  presented  himself  for  ••a«**»w«»on 
examination  upon  the  3rd,  and  that  Dr.  Rankin  had  certified  that  "7^^^^^ 
Kinchant  was  not  at  present  in  a  fit  state  of  health  to  under-  Bpteify  place 
take  responsible  duty.     It  set  forth  a  copy  of  a  letter  of  the  30th    — ?3  f  54 
day  of  March,  1893,  from  the  Official  Receiver  in  Bankruptcy  to  the   Ji\^'^\ 
standing  joint  committee,  complaining  that  the  police  authority    (i,  3, 4,  7), 
had  not  assisted  the  Bankruptcy  Court  in  executing  its  warrant,        7, 12. 
and  in  which  was  this  passage :  '^  I  (i.6.,  the  Official  Receiver) 
beg,  therefore,  to  enter  very  respectfully,  but  most  emphatically, 
a   strong  protest   against   the   payment  of  any  portion  of  the 
bankrupt's  pension  to  him  or  his  assignee  on  the  ground  that  it 
is   an   anomalous   thing   for    a   bankrupt  to  be  provided  by  a 
public  body  with  funds  which  enable  him  to  set  the  orders  of 
a  Court  of  law  at  defiance,  and,  further,  that  with  the  aid  of 
public    officials,    the  bankrupt   has    been  allowed  to  evade  the 
examination    of   the  Court.       This  letter  of  the  committee   to 
the  Home  Office  also  stated  that  the  police  authority  considered 
that  they  were  bound  to  continue  to  pay  the  pension  for  another 
year,    and  suggested    that  possibly  sect.  8   of  the  Act   (which 
relates  to  a  forfeiture  of  a  pension)  might  be  brought  into  play. 
What  the  letter  from  the  Official  Receiver  had  to  do  with  the 
legal    right   of  the   standing    joint    committee   to   discontinue 
Kinchant's  pension   I   do   not  understand,  though  it  was  but 
natural  that  a  body  of  gentlemen  like  the  standing  joint  com- 
mittee should  refer  to  it  when  seeking  advice  from  the  Home 
Office.     Upon  the  13th  day  of  April,  1893,  the  Home  Office  sent 
back  answer:  (a)  That  Kinchant's  pension  was   not  forfeited 
under  sect.  8  of  the  Police  Act,  1890,  because  the  warrant  for 
arrest  was  not  for  a  criminal  offence,  (b)  That  the  police  authority 
should  either  abstain  from  paying  the  pension  till  ordered  by  a 
Court  of  law,  or  should,  under  sect.  5,  call  upon  Kinchant  to  submit 
himself  again  to  medical  examination,  and  should  require  him  to 
appear  at  Warwick  on  some  day  about  a  month  hence,  to  be  fixed 
by  them  before  a  medical  man  (not  Dr.  Rankin)  to  be  named  by  the 
committee ;  and  the  letter  concludes,  ''  The  Secretary  of  State  is 
confident  that  the  standing  joint  committee  will  do  all  in  their 
power  to  support  the  Court  of  Bankruptcy  in  this  matter.     It  is 
not  for  me  to  criticise  this  advice,  nor  should  I  allude  to  it 
except  that,  in  adjudicating  upon  this  case,  I  am  forced  to  do  so, 
and  1  must  say  that,  if  what  the  police  authority  subsequently 
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Bm.        did  upon  the  12th  day  of  Jaly^  1894,  was  to  order  Kinchant  over 

^'         here,  not  in  reality  for  the  purpose  of  examining  him  to  see  if 

AMD  0THBI8.   ^^^  iucapacity  had  ceased,  but  for  the  purpose  of  supporting  the 

Court  of  Bankruptcy,  or  indeed  for  any  purpose  other  than  that 

1896.       q{  satisfying  themselves  that  he  was  no  longer  incapacitated, 
PoUc^—     then,  what  the  committee  did  upon  the  12th  (£iy  of  July,  1894, 
Superannua-  in  my  judgment,  was  without  jurisdiction,  and  cannot  be  upheld 
Hoit—       iQ  a  Court  of  law.    The  Police  Act  of  1890  upon  this  matter  is  as 
fnmif^rmiiy  foU^ws  :  By  sect.  5,  sub-sect.  3,  it  is  enacted  " That,  where  a 
■—Medical    pension  is  granted  upon  the  ground  of  incapacity,  the  police 
examination   authority  shall  yearly  or  otherwise     .     .     .     satisfy  themselves 
^w!uc49to     ^^^  ^^^  incapacity  continues,  and,  unless  they  resolve  that  such 
specify  place  evidence  is  unnecessary,  shall  satisfy  themselves  by  the  evidence 
—-58  ^  54    of  some  legally  qualified  medical  practitioner  or  practitioners 
Tr  ^h\\  ®®^®^*^^  ^y  them."    By  sect.  6  (4)  it  is  enacted :  **  In  the  event 
ti,  8?*4,7),    ^^  the  incapacity  ceasing     .     .     .     the  police  authority  may 
7, 12.       cancel  his  pension  and  require  him  to  serve  again  in  the  police 
force  in  a  rank  not  less  than  the  rank  which  he  held  before  his 
retirement ;  and  at  a  rate  of  pay  not  less  than  the  rate  which  he 
received  before  his  retirement " ;  and  by  sect.  5  (7)  it  is  enacted 
''That  if  a  constable  (read  cUef  constable,  sect.  12)  fails  or 
refuses  when  required  by  the  police  authority  to  be  examined  by 
some  legally  qualified    medical    practitioner  selected  by  that 
authority,  the  police  authority  may  deal  with  the  constable  in  all 
respects  as  if  they  were  satisfied  by  the  evidence  of  such  a  prac- 
titioner that  the  constable  is  not  incapacitated  from  the  perform- 
ance of  his  duty.''     It  appears  to  me  that  the  only  power  con- 
ferred upon  a  police  authority  under  these  sections,  to  require  a 
pensioner  to  submit  himself  to  examination,  is  for  the  purpose  of 
satisfying  themselves  as  to  his  continued  incapacity,  and,  if  the 
order  is  made  for  some  other  purpose,  then,  in  my  judgment,  the 
authority  have  exceeded  their  jurisdiction ;  they  have  used  the 
provisions  of  the  statute  for  purposes  not  authorised  by  it,  and 
the  pensioner  is  not  bound  to  comply  with  a  requisition  which  is 
made  without  jurisdiction.     I  agree  that,  when  an  order  for 
examination  is  made  by  a  standing  joint  committee,  and  it  is  not 
obeyed,  it  lies  upon  the  pensioner  who  disobeys  it  to  establish 
that  the  order  was  made  without  jurisdiction.    The  onus  is  upon 
him,  and  the  question  is,  has  the  applicant  in  the  present  case 
satisfied  that  onus  ?     Upon  the  receipt  of  the  Home  Office  letter, 
the  standing  joint  committee,  upon  the  17th  day  of  April,  1893, 
resolved,  by  the  votes  of  twenty-one  to  four,  that  they  were 
satisfied  by  the  evidence  of  Dr.  Kankin  that  Kinchant's  incapacity 
to  serve  again  continued.     This,  it  will  be  noticed,  was  a  month 
after  the  committee  were  aware  of  the  examination  by  Dr.  Rankin 
upon  the  evening  of  the  3rd  day  of  March  at  Mr.  Sanderson's 
house  at  Leamington.    They  also  resolved  to  pay  his  pension  due 
on  the  25th  day  of  March,  1893.     But,  although  the  standing 
joint  committee  resolved  as  above,  they  at  the  same  time  also 
resolved  that  Mr.  Kinchant  be  required  to  present  himself  at  the 
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coanty  polioe  building  headqaartera  in  Warwick  on  Monday,  the       Hbo. 
12th  day  of  Jnne  next,  between  the  hours  of  1  and  3  p.m.,  for  Log,jY^Q,j 
examination  as  to  the  state  of  his  health  by  two  medical  practi-  .^^^d  onmi. 

tioners  to  be  selected  by  the  committee,  failing  which  his  pension        

be  cancelled,  and  Dr.  Kankin  and  Dr.  Bullock  were  selected  as        ^^' 
saoh  practitioners.     Why  was  the  last  resolution  come  to  ?     For     PoUce-^ 
what  purpose  was  Kinchant  then  summoned  from  Cintra  to  the  Svpwannua* 
headquaiters  of  the  police  at  Warwick  upon  a  named  day  between       '*^'**~~.. 
specific  hours  when  the  standing  joint  committee  were  satisfied  /ro^TinJ^ity 
— as  by  their  own  resolution  they  show  that  they  were — that    -Medical 
Kinchant's  incapacity  to  serve  still  continued  ?    There  is  but  one   ^mi/nation 
answer,  and  that  is,  that  the  committee  did  not  summon  him  to    'LgUcM^ 
satisfy  themselves  as  to  his  incapacity — of  this  they  were  satisfied  gpenfy  place 
-—but  they  summoned  him  as  the  Home  Office  letter  had  pointed    ~53  ^  54 
out  they  should,  and  to  assist  the  Court  of  Bankruptcy,  and  so,  if  J^^la'^)*^ 
possible,  put  an   end  to  what  the   Home   Office   subsequently    (1/3,4,7), 
described  as  a  scandal  in  the  force.     Upon  the  17th  day  of  July       7, 12. 
1893,  the  standing  joint  committee  cancelled  Kinchant's  pension 
because  of  non-attendance  for  medical  examination  upon  the  12th 
day  of  Jnne,  1893 ;  and,  upon  the  9th  day  of  October,  1893,  the 
committee  dismissed  Kinchant  from  the  force,  although  upon  the 
17th  day  of  July,  1893,  Dr.  Lahmeyer  had  certified  that  Kinchant 
was  then  still  quite  unfit  for  mental  and  bodily  work.     It  appears 
from  a  minute  of  the  standing  joint  committee  of  the  following 
year— viz.,  of  the  16th  day  of  April,  1894 — that  by  that  time  the 
committee  had  been  advised  by  Mr.  Dickens,  Q.C. — as,  in  my 
judgment,  undoubtedly  was  the  case — that  their  order  of  the 
17th  day  of  April,   1893,  and  the  subseouent  orders  founded 
thereon,  could  not  stand,  and  upon  that  day — the  16th  day  of 
April,  1894 — they  rescinded  what  they  had  done  in  1893  in  rela- 
tion to  ordering  Kinchant  over  to  Warwick  and  as  to  cancelling 
his  pension  and  dismissing  him  from  the  force,  and  resolved  that 
the  arrears  of  his  pension  should  be  paid  to  him.    Upon  the  29th 
day  of  March,  1894,  Dr.  Lahmeyer  had  again  given  a  certificate 
in  which  he  stated  that  Kinchant  had  been  under  his  treatment 
for  nearly  two  years,  and  was  still,  and  that  he  never  had  been  at 
any  time  fit  for  any  sort  of  work.     In  July,  1894,  the  standing 
joint  committee  sought  the  advice  of  Mr.  Poland  in  these  circum- 
stances.    A  notice  had  been  given  by  a  member  of  the  com- 
mittee that,  at  the  meeting  of  the  standing  joint   committee 
about  to  be  held  on  the  16th  day  of  July,  1894,  a  motion  practi- 
cally identical  with  the  motion  carried  upon  the  17th  day  of 
April,  1893,  summoning  Kinchant  over  from  Cintra  to  Warwick 
would  again   be   made,   the    only   difference    being    that    Mr. 
Kinchant    would    therein    be   called    upon   to   attend    at   the 
police  office,  Warwick,  upon  the   3l8t  day  of  August,   1894, 
instead  of  the  12th  dav  of  June,   1893.    Throughout  the  case 
submitted  to  Mr.  Polana  there  is  not  tf  suggestion  that  Kinchant 
had  or  might  have  ceased  to  be  incapacitated  from  duty,  which, 
oonsidering   the  position  now    taken    np    by    the    committee 


444  GBIMINAL  LAW  CASES. 

Rm«       in  answer  to  this  rule^  is  very  remarkable.     Upon  the  12th  day 
Lobd\        ^'  ^^^7 9  1894e,  the  standing  joint  committee^  as  it  appears  to  me, 
AMD  amauL   disregarding  Mr.  Poland's   opinion  and  following  that  of  the 
—        Home  Office^  resolred  that  Eanchant  should  attend  the  chief 
]^       constable's  office  at   Warwick,    on    Friday,   the  81st  day   of 
PoUe^^     August,  1894,  for  the  purpose  of  examination  as  to  the  state  of 
Buperannua.  his  health  by  two  medical  practitioners  approved  of  by   the 
^^^       standing  joint  committee,  and  that  no  further  pension  be  paid  to 
fr^mlSfi^ty  ^^'  Kincnant  until  the  report  of  such  examination  had  passed 
—Medical    the  standing  joint  committee,  and,  failing  submission  to  such 
eswmnoHon  examination,  the  pension  be  cancelled,  and  Mr.  Kinchant's  name 
IubUcm^   ^®   struck  off  the  list  of  police   pensioners;   and  by  way   of 
ipeeifypULce  amendment  it  was   also  resolved  that,   the  Home    Secretary 
--54^55    having  declared  in  the  House  of  Commons  his  willingness  to 
«  1  (/  &1^5  ^^Pi^'^B  ^^  views  on  Mr.  Kinohant's  matter  if  the  committee 
(1,8, 49?),    desire  to  have  it,  the  clerk  ask  for  the  Home  Secretary's  opinion 
7, 12.       and  send  him   prints  or  copies  of  the  notices,  reports,   and 
minutes   relating  to  the  proceedings  of  the   committee  with 
reference  to   Mr.   Kinchant's  claim    to    a    pension;   also   the 
opinions  of  Mr.  Dickins,  Q.C.,  and  Mr.  Poland,  and  a  copy  of 
this  resolution.     This  was  accordingly  done  upon  the  13th  day 
of  July,  1894,  and  in  this  letter  to  the  Home  Office  no  sug- 
gestion is  made  that  the  standing  joint  committee  had  any  idea 
that  Eonchant's  incapacity  to  perform  the  duties  of  chief  constable 
had  ceased.    I  need  not  proceed  further  with  a  narrative  in  detail 
of  the  facts  subsequent  to  this  date ;  it  is  sufficient  to  state  that 
Kinchant  did  not  appear  to  be  examined  upon  the  81st  day  of 
August,  1894.     He,  in  my  opinion,  refused  to  obey  the  order, 
and  the  committee  upon  this  ground  refused  to  pay  him   his 
pension,  and  it  remains  unpaid,  and  hence  the  present  appli- 
cation by  way  of  mandam/us,      I  have  pointed  out  that  it  is 
manifest  upon  the  joint  committee's  own  documents   that   the 
order  for  medical  examination  of  Kinchant  of  the  17th  day  of 
April,  1893,  was  made  without  jurisdiction,  it  not  having  been 
made  for  the  purpose  authorised  by  the  Act.     Then  what  had 
occurred  between  the  17th  day  of  April,  1893,  and   the  12th 
day  of  July,  1894,  to  alter  the  position   of  matters  ?     I  have 
searched  in  vain  through  the  documents  in  this  case  for  any 
evidence  or  suggestion  of  any  altered  position  for  the  better  in 
Mr.  Kinchant's  health.     I  can  find  none.     It  is  true  that  fifteen 
months  had  elapsed,  but  I  find  during  the  period  the  certificate 
of  Dr.  Lahmeyer  of  the  29th  day  of  March,  1894,  above  alluded 
to,  as  to  his  being  then  unfit  for  any  sort  of  work.     I  find  that 
upon  the  16th  day  of  April,  1894,  the  standing  joint  committee 
cancelled    their  order  of  the  17th  day  of  April,  1893,  for  hia 
attendance  at  Warwick,  and  I  also  find  that  in  a  case  stated  by 
the  conmiittee  in  July,  1894,  for  Mr.  Poland's  advice,  it  is  not 
even  suggested   that   Mr.   Kinchant   might  have   improved  in 
health  so  as  to  be  fit  for  duty,  and,  what  is  also  very  remarkable, 
not  even  a  suggestion  that  the  committee  thought  that  he  was. 
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The  truth  is^  the  standing  committee  npon  the  12th  day  of  July^        Hm. 
1894^  never  thought  any  more  than  they  did  upon  the  17th  day  lo-u'lbioh 
of  Aprils  1 893^  that  Kinchant's  incapacity  for  duty  had  ceased^  ^(n>  othbrs. 

and  that  he  was  fit  to  undertake  the  office  of  chief  constable^         

and  that  it  is  untrue  to  now  say  that  they  did  or  required  satis-        ^^* 
fying  npon  the  point.     NVrhat  they  did  think,  and  I  have   no      poUee— 
doubt  bond  fide  and  honestly  thought,  was  that  they  would  be  Superannvta- 
acting  within  their  jurisdiction  and  doing  what  was  ri^ifht  if  they       Hon— 
followed  the  advice  given  to  them  by   the   Home   Office,   and^^JJ^^^^y 
that  they  did  follow  it,  and  so  have  been  led  to  act  in  excess  of    — ifedical 
their  jurisdiction.     [His  Lordship  then  reviewed  the  evidence  of  ««M»in&t*o» 
certain    members   of   the  joint    committee,   and   came   to   the    l^^^to 
conclusion  that  the  applicant  had  established  that  the  order  for  gpeeify  place 
the  examination  of  Kinchant  contained  in  the  resolution  of  the     -753^54 
12th  day  of  July,  1894,  was  made  by  the  standing  joint  com-   J^*^l^'^% 
mittee  not  really  for  the  purpose  of  examining  him  as  to  the    (1,3/4,7), 
state  of  his  health,  but  in  order  to  carry  out  the  advice  of  the        7, 12. 
Home  Office,  and,  consequently^  was  made  without  jurisdiction  ; 
that  Kinchant,  therefore,  was  not  bound  to  obey  it,  and  that  his 
pension  having  been  forfeited  for  such  disobedience  the  man- 
damtM  should  go,  that  being  the  only  remedy  Kinchant  had 
whereby  to  obtain  continued  payment  of  his  pension  of  which 
he  had   been  illegally   deprived.     His   Lordship   continued  as 
follows:]     There  is  also  another  ground   upon   which,   in  my 
judgment,  the  order  to  submit  to  medical  examination  contained 
in   the  resolution   of  the    12th  day  of  July,  1894,   is  invalid. 
Sect.  5,  sub-sect.  4,  of  the  Police  Act,  1890,  enacts  that^  "  In  the 
event  of  the  incapacity  ceasing     .     .     .     the  police  authority 
may  cancel  his  pension  and  require  him  to  serve  again  in  the 
police  force  in  a  rank  not  less  than  the  rank  which  he  held 
before  his  retirement^  and  at  a  rate  of  pay  not  less  than  the  rate 
which  he  received  before  his  retirement.'^     The  latter  part  of 
the  section  was  clearly  inserted  in  favour  of  the  officer  in  this — 
that,   if  the  incapacity   ceased,    although   the    standing   joint 
committee  might  (the  word  is  may)  cancel  his  pension,  yet  if 
they  did  so  they  were  to  give  him  the  option  of  serving  again 
in  the  force  in  a  rank  not  less  than  he  had  hitherto  served,  and 
at  no  less  pay,  so  that  the  officer  might  not  be  cast  adrift.    In 
this  case  the  standing  joint  committee  by  their  resolution  of  the 
12th  day  of  July,  1894,  have  given  Kinchant  no  such  option. 
They  have  ordered  him  to  attend  and  be  medically  examined 
upon  the  81st  day  of  August,  1894     .     .     .     and  failing  sub- 
mission to  such  examination  his  pension  be  cancelled  and  his 
name  be  struck  off  the  list  of  pensioners.     I  may  add,  though  I 
do  not  think  that  it  is  material  to  the  point  in  hand,  that  it  seems 
that  the  order  was  advisedly  made  in  the  form  it  was  without 
giving  Kinchant  the  option  of  returning  to  the  force,  for  Mr. 
Poland  had  pointed  out  to  the  committee  that  they  could  not 
desire  to  reinstate  a  man  of  broken  health  or  a  man,  whatever 
might  be  the  state  of  his  health,   who   was  an  undischarged 
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Rso.  bankrapt^  in  the  office  of  chief  constable  of  Warwickshire ;  and, 
Lord'lbmh  '°^®®^>  ^^^^  ^^  obvious.  So  the  committee  determined  not  to 
AND  0THBR8.  ^^®  Kinchant  the  offer  of  reinstatement^  and  in  my  judgment 

the  order  is^  therefore^  bad  upon  its  face^  for  the  statute  enacts 

^^-        that  they  shall.     It  was  argued^  on  the  applicant's  behalf,  that 
Police—     ^^®  order  was  also  bad,  because  it  namea  time  and  place  for 
SuperatimM-  Kinchant's  examination,  and  it  was  said  that  the  standing  joint 
-^mI^LaI    ^o^'^i^^®  ^^  ^o  power  to  name  the  one  or  the  other,  and  that 
^minatitm  ^^  ^^  ^^^  ^^^  pensioner  to  prescribe  when  and  where  the  exami- 
—Powrof   nation  should  take  place.     I  do  not  so  read  the  Act.     Nothing 
juiiicea  to    jg  ^^  about  time  or  place  of  examination  in  it,  but  it  will  be 
^/^r  seen  (sect.  5)  that,  before  granting  a  pension  upon  the  ground 
Vict,  e.  45,    of  incapacity,  the  police  authority  are  to  be  satisfied  by  the 
8, 1  (a,  b),  5   evidence  of  some  legally  qualified  medical  practitioner  selected 
^^»y^»j*'  ^^'    by  them  that  the  proposed  person  is  incapacitated.     Well,  who 
in  such  a  case  is  to  appoint  time  and  place  for  this  necessary 
examination  by  the  medical  practitioner  selected  by  the  autho- 
rity ?     Can  it  be  said  that  the  proposed  pensioner  is  the  person 
to  say  when  and  where  the  examination  shall  take  place,  and 
thus  compel  the  medical  practitioner  selected  by   the    poUce 
authority  to  go  to  him  whenever  and  wherever  he  may  choose  f 
The  construction  of  the  statute  appears  to  me  to  be  unreasonable 
and  untenable.     So  again  (sub-sect.  7  of  sect.  5)  if  a  pensioner 
fails  or  refuses  when  required   by  the  police  authority  to  be 
examined  by  some  legally  qualified  medical  practitioner  selected 
by  them,  they  may  deal  with  the  pensioner  in   the  prescribed 
manner.     Is  it  to  be  said  that,  although  the  police  authority 
can  require  the  pensioner  to  be  examined  to  satisfy  them  that 
the  incapacity  continues,  by  their  selected  medical  practitioner 
yet    neither  the   authority   nor   the   practitioner  but  only  the 

fensioner  can  name  the  time  and  place  for  such  examination  ? 
think  not.  It  appears  to  me  that  the  true  reading  of  the 
statute  is  that  the  police  authority  or  the  medical  practitioner 
has  jurisdiction  to  name  time  and  place  for  the  purpose  of 
giving  effect  to  the  order  for  examination.  The  direction  as  to 
time  and  place  is  not  the  substantial  part  of  the  order  for  exami* 
nation,  and  if  Kinchant  had  attended  for  examination,  and  been 
examined,  although  not  at  the  time  and  place  indicated,  he  could 
not  have  been  treated  as  disobeying  the  order.  The  introduction 
into  the  order  of  a  time  and  place  does  not  vitiate  it.  I  agfree 
with  Cave,  J.  in  thinking  that  the  authority  has  not  been 
exceeded  in  this  particular,  and  if  the  case  had  rested  upon  this 
point  I  should  have  said  a  mandamus  ought  not  to  go.  But  for 
the  other  reasons  above  stated  I  am  of  opinion  that  the 
mandamtu  should  go,  which  was  Wills,  J.'s  opinion  (although 
he,  I  think,  attached  too  much  importance  to  the  form  of  the 
order),  and  that  this  appeal  must  be  allowed,  with  costs  to  the 
applicant  here  and  below,  the  judgment  of  the  Queen's  Bench 
Division,  by  reason  of  Wills,  J.  having  withdrawn  his  judgment^ 
being  that  it  shodd  be  refused. 
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LiMDLET^  L.J. — I  have  had  an   opportunity  of  reading  the        Rm. 

jadgment  of  Smith,  L.  J.,  and  I  entirely  concur  in  it.  .      ^- 

Appeal  aliowea.       ^,„j  oTHiii. 
Solicitor  for  the  appellant,  Caason  PerroiUSmCth.  — 

Solicitors  for  the  retpondents.  Fields  Boacoe,  and  Co.  agents  for       ^^* 

Field,  Leamington.  PoUe^— 

iSufMronntMi- 

tiw% — 
IneoiKieily 

— Medical 

ecamtiuUton 

— Power  of 
jugtiesM  io 
tpecify  place 
— 58  4*54 
Viet.  e.  42, 

CROWN  OASES  RESERVED.  a,  3?4, 7), 

7,13. 

Saturday,  Nov.  7,  1896. 

(Before  Hawkins,  Cave,  Grantham,  Lawbance,  and 

Wright,  J  J.) 

Reo.  v.  John  Kino,  (a) 

False  pretences — Evidence — Opinion  of  witness  —  Permisaihle 
question — Larceny  and  misdemeanour — Pra^ice — Indictment 
— Multiplying  counts  in — Effect  of  new  sentence  on  person 
released  on  licence — 27  Sf  28  Vict.  c.  47,  s.  9. 

On  the  trial  of  an  indictment  for  obtaining  goods  and  credit  by 
false  pretences,  if  the  alleged  false  representation  is  in  writing, 
it  is  permissible  to  asJe  the  person  who  is  alleged  to  have  been 
defrauded,  what  opinion  he  formed  on  seeing  the  writing. 

A  person  convicted  of  obtaining  goods  by  false  pretences  cannot 
subsequently  on  the  same  facts  be  convicted  of  larceny. 

The  counts  in  an  indictment  should  be  restricted  to  those  only 
which  are  necessary  to  formulate  the  charge  against  the  defen- 
dant ;  to  multiply  them  is  to  embarrass  the  defendant  in  his 
defence. 

Per  Hawkins,  J. :  If  the  counts  in  an  indictment  are  numerous,  it 
is  reasonable  to  asJe  the  Court  to  try  eaeh  count  separately. 

And  also  per  Hawkins,  J. :  A  Court  in  passing  a  sentence  on  a 
person  who  has  been  released  on  licence  has  no  jurisdiction  to 
order  that  the  new  sentence  shall  be  concurrent  with  the  un- 
easpired  portion  of  the  old  sentence,  which  the  convict  becomes 
liable  to  complete. 

CASE  stated  for  the  opinion  of  the  Court  by  the  chairman  of 
the  Huntingdon  Quarter  Sessions. 
No  counsel  appeared. 

(•)  Raport6<i  by  A.  A,  Bbthunb,  Etq.,  Barrittor-At-Law. 
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Rk.  The  material  portions  of  the  case  are  stated  in  the  jadgtnent 

JoBH  Eiva. 


^'  of  Hawkins,  J. 


Hawkins,  J.-~I  wish  this  case  had  been  argued,  for  it  raises  a 
1896.       qaestion  of  considerable  importance.     The  case  states  that  "  at 
ITT'        the   Midsnmmer  Quarter    Sessions    of    the    Peace,   holden   at 
preUncM—    Huntingdon,  in  and  for  the  county  of  Huntingdon,  on  Tuesday, 
Evidence—    the  30th  day  of  June,    1891,   John   King  stood  indicted  and 
^.^J*^  ^   charged  with  various  charges  of  misdemeanour,  to  wit,  obtaining 
Praebi^^    goods  by  false  pretences,  of  attempting  to  obtain  goods  by  false 
Indictment  —  pretences,  and  of  obtaining  credit  for  such  goods  by  false  pre- 
MuU^Uea-  tences,  or  other  fraud,  under  the  provisions  of  82  &  33  Vict.  c. 
^^]^gf   62,  s.  18,^'  the  counts  in  such  indictments  numbering  in  the  whole 
leave  m»n^  forty,  to  all  of  which  the  defendant  pleaded  ''  Not  guilty.''     I 
Freeh  eentetice  pause  here,  for  I  think  it  a  scandal  that  a  man  should  be  put 
tion^^^wrt  ^    answer   forty    charges.      It    may,    of    course,    be    legally 
ae  to— 27  ^  28  done,  but  I  think  it  cannot  be  done  without  the  prisoner  being 
Viet,  e,  47,    grieyously  prejudiced.      It  has  occurred  to  me  more  than  once 
'*  ^-        that  it  is  a  cruel  thing  to  multiply  the  charges  in  one  indict- 
ment.    I  remember  in  one  case  of  a  bankruptcy  prosecution  an 
indictment  which   contained  ninety-nine  counts,  and  was  told 
that  there  was  a  case  in  which  the  indictment  had  contained  114 
counts.     In  such  a  case  it  would  not  be  unreasonable  to  ask  the 
Court  to  try  each  case  separately.     Moreover,  in  the  case  before 
us  some   of   the   counts  are  hopelessly  bad.     The   first  count 
charges  that  the  prisoner,  John  King,  on  the  day  stated  ^'  un- 
lawfully,  knowingly,   and   designedly   did    falsely    pretend    to 
Robert  William   Shackleton  and  others  trading   as  the  Dairy 
Supply  Company  Limited  that  the  said  John  King  was  then 
carrying  on  business,  as  a  farmer  or  dairyman,  and  that  the  said 
John  King  did  then  require  two  Bessemer  steel  milk  churns  for 
use  in  the  said  business,  by  means  of  which  false  pretences  the 
said  John  King  did  then  unlawfully  obtain  from  the  said  Robert 
William  Shackleton  and  others  trading  as  aforesaid,  two  Bessemer 
steel  milk  chums   of  the  value  of  two   pounds   and   eighteen 
shillings  with  intent  to  defraud/'     The  second  count  in  similar 
language  deals  with  the  case  of  similar  milk  pails  on  another 
day.     It  would  be  useless  to  criticise  the  other  counts.    The 
question  is  whether  certain  evidence  was  wrongly  admitted  in 
support  of  the  charges  stated  in  counts  1,  2,  3,  4,  and  9.     The 
evidence  is  thus  stated  in  the  case.     ^*  A  witness  of  the  name  of 
Robert   William   Shackleton  referred  to  in  such  counts  was 
caUed  and  was   asked  by   counsel  for  the  prosecution    what 
opinion  he  (witness)  formed  as  to  the  position  and  occupation  of 
the  defendant  on  the  receipt  by  him  of  a  certain  letter  in  which 
appeared  the  expression  '  that  the  chums  were  required  for  home 
use,'  and  of  which  the  following  is  a  copy,  and  which  said 
letter  was    received   by   him   in  answer  to   a    communication 
addressed  by  him  to  defendant,  '  Earith,  Hunts,  the  5th  day  of 
September  1895.      The  two  six  gallon  milk  chums  on  order  do 
not  require  name  on  them  as  they  are  only  required  for  home 
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use. — ^Yours  trulv,  John  King.'  '*     Whereuoon  counsel  for  the        Rw>. 
defendant  objected  to  such  question  upon  the  ground  that  the   joHic'^kiNa 

meaning  and  construction  of  such  letter  was  a  question  for  the         

jury,  and  quoted  as  his  authority  the  dictum  laid  down  in   JBegf.         1896. 
V.  Co(yper  (2  Q.  B.  Div.  510;  46  L.  J.  219  M.  C.)      The  Court        — 
overruled  such  objection,  and  permitted  the  witness  to  reply  to  pretence*— 
the  said  question,  which  reply  was  :  "  I  thought  the  defendant    Evidence— 
was  either  a  farmer  or  a  dairyman/*     And,  on  the  said  William    ^^^^_^ 
Edward  Hankey  being  called  to  give  evidence  in  support  of  the    practice-- 
charge   of  obtaining  twenty    gallons   of   machine  oil   by   false  Indictment  — 
pretences,  a  certain  letter  from  the  defendant  to  witness  was    Multipiiea^ 
proved,  and  put  in  and  read  as  follows:  "For  trial  order  this  ^'^Tic^of' 
slip  to  be  detached. — Date  7,  10, 1895. — 242. — From  John  King,  leave  man— 
Earith,  Hunts,  to  W.  E.  Hankey  and  Co.,  oil  manufacturers,  71,  Fresh  s&nt&nce 
Bow-road,  Bow,  London,  E. — Please  forward  to  Bluntisham  station,  i^f^n^court 
per  Grreat  Eastern  Railway,   carriage   paid,    twenty    gallons  of  a^  to— 27^28 
your  best  lubricating  machine  oil.     This  order  is  given  subject    Vict.  c.  47, 
to  the  following  conditions,  viz. : — That  if  the  oil  does  not  suit        *•  ^' 
the  purpose,  it  is  to  be  returned  to  you  at  your  own  expense 
within  one  month  of  its  dispatch,  and  in  such  case  we  are  only  to 
pay  for  the  quantity  we  have  used.     If  it  is  kept  over  one  month 
we    are   to   pay  for    it. — Signed,    John    King.      Here   please 
fill    in  brand   of  oil  required."      Whereupon   counsel   for   the 
prosecution  proposed  to  put  the  following  question  to  witness,, 
which  was  objected  to  on  the  grounds  above  set  out : — "  Upon 
receipt  of  the  order  signed  by  the  defendant  what  opinion  did 
you  form  as  to  the  position  and  occupation  of  the  defendant  ?  " 
Whereupon  the  Court  overruled  the  objection,  and  the  witness 
replied  :  "  I  thought  from  the  printed  order  issued  by  my  firm^ 
which  was  only  sent  out  to  machine  owners  and  persons  of  that 
class,  and  forwarded  by  defendant  to  my  firm,  that  he,  the  defen- 
dant, was  an  agricultural  machine  owner."     On  the  close  of  the 
case  for  the  prosecution,  and  after  counsel  had  addressed  the 
jury  on  behalf  of  the  defendant  (who  submitted  that  there  was 
no  false  pretence  committed  within  the  meaning  of  the  statute) 
and  the  chairman  had  summed  up  the  case  to  the  jury  the  follow- 
ing three  questions  were  left  to  them :  1 .  Do  you  find  the  defen- 
dant guilty  or  not  guilty  of  obtaining  goods  from  the  Dairy 
Supply  Company  or  from  William  Edward  Hankey  and  Co.  by 
false  pretences  ?     2.  Do  you  find  the  defendant   guilty  or  not 
guilty  of  attempting  to  obtain  the  goods  of  the  Dairy  Supply 
Company  and  William  Edward  Hankey  and  Co.  by  false  pre- 
tences f     3.  Do  you  find  the  defendant  guilty  or  not  guilty  of 
obtaining  credit  by  fraud  on  all  or  any  of  the  counts  of  fraud  ? 
To  all  of  which  three  questions  the  jury  returned  a  verdict  of 
**  guilty,'^    and    the    defendant    was   thereupon    sentenced    to 
three    years'    penal    servitude    on    the    first    charge ;     to    a 
like    period     of    three    years    on     the    second    charge,     such 
sentences,    however,    to   run    concurrently;    and  on  the  third 
charge  he  was  ordered  to  be  imprisoned  for  twelve  calendar 
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RisG.        months    with    hard    labour,     such    latter    sentence,    however, 
^-  to    run    with   the   former    sentences."       Now,    the     question 

■   put  to  us  with  regard  to  these  counts  is  whether  the  question 

1806.        put  to  the  witnesses  Shackleton  and  Hankey,  and  the   replies 
r~         thereto,  were  admissible.     Now,  I  confess  that,  although  when 
pretences—    de^lii^g  with  this  case  at  first  I  had  misgivings  as  to  whether  the 
Evidence^    evidence  was  admissible,  yet  upon  consideration  I  have  come  to 
Opinion  of   ^jJ^q  conclusion  that  it  was  admissible.     It  was  necessary  to  prove 
Practice—    ^^^^^    things :    firstly,    that    the    false    pretence    was    made ; 
Indictment  —  secondly,  that  the  goods  were  obtained  by  the  person  who  made 
MMipUca-   the  false  pretence ;  thirdly,  that  the  person  who  made  the  goods 
''^j^jl^^**  parted  with  the  goods  because  he  believed  the  false  pretence. 
leave  man—  No  question   is  raised  as  to  the  first  or  second  points,  and  we 
Fresh  sentence  may  therefore  go  to  the  third  point — did  the  prosecutor  believe 
—Jwpsdic-   |.jjQ  iolsQ  pretence  ?     The  question  might  have  been  put  more 
as  to— 27  ^  28  pointedly ;  if  counsel  had  said,  *'  What   did  you  believe  after 
Vict,  e,  47,    receiving  that  letter  f ''  there  could  have  been  no  doubt  as  to  the 
*•  ^'        admissibility  of  the  answer.     I  am  of  opinion,  therefore,  that  the 
evidence  was  admissible,  though,  of  course,  it  was  not  decisive 
on  the  question  which  the  jury  had  ultimately  to  decide.     As  to 
the  sentences,  I  may  say  that,  if  on  the  face  of  the  documents 
before  us  we  saw  that  an  illegality  had  taken  place,  we  should 
interfere.     The  prisoner,  on  conviction  on  the  first  count,  was 
liable  to  a  sentence  of  five  or  seven  years  penal  servitude;  he 
received,  in  fact,  a  sentence  of  three  years,  and  was  therefore 
legally  sentenced.     Although  the  question  is  not  before  us,  I 
should  like  te  take  this  opportunity  of  pointing  out  that  a  mis- 
apprehension prevails  frequently  at  quarter  sessions,  and  some- 
times at  the  assizes,  as  to  the  efiect  of  a  sentence  passed  on  a 
convict  who  has  been  released  on  a  ticket-of-leave.      A  man  let 
out  of  prison  on  a  ticket-of-leave  is  released  on  the  condition 
that  if  he  is  convicted  of  another  offence  his  licence  is  forfeited, 
and  that  he  is  to  be  thereupon  liable  to  complete  his  original 
sentence.     The  words  of  the  Penal  Servitude  Act  (27  &  28  Vict, 
c.  47),  s.  9,  are  that  the  prisoner  shall,  after  undergoing  the  new 
sentence,  be  subject  te  complete  his  relegated  sentence.     There 
is   no   jurisdiction,    therefore,    in   the   tribunal    to    make    the 
relegated  sentence  concurrent  with  the  new  sentence,  the  statute 
is  explicit.     If  therefore  the  Court  from  motives  of  humanity 
desires  that  the  prisoner  shall  not  be  subject  to  this  further 
punishment,   a  representation  should    be   made   to   the   Home 
Secretary.     We  are  also  asked  whether  the   prisoner,  having 
been  convicted  on  the  indictment  charging  him  with  obtaining 
goods  on  false  pretences,  could  properly  be  convicted  on  another 
indictment  charging  him  with  larceny  of  the  same  goods.     Now 
he  had  been  convicted  of   a  misdemeanour  in   respect  of  this 
offence,  and  it  is  against  all  principle  of  the  criminal  law  that  a 
man  shall  be  put  in  peril  twice  in  respect  of  the  same  offence.     We 
are  of  opinion  that  this  second  trial  should  not  have  taken  plaoe^ 
and  that  the  conviction  on  that  indictment  must  be  quashed. 
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Cave,  J. — We  are  asked  first  whether  the  questions  put  to         Rbo. 
Shackleton  and  Hankey  were  admissible.      In  my  opinion  those    jQgj,\|j,Q 

questions  were  not  only  admissible  but  necessary,  for  without        

putting  such  questions  it  would  have  been  impossible  to  have        18^6. 
made  out  the  case  for  the  prosecution.      It  seems  to  me,  there-        ^TjJ^ 
fore,  that  the  prisoner  was  properly  convicted  on  that  indictment,    pretence*— 
As  to  the  second  question  which  we  are  asked  to  answer,  whether    Emdence— 
the  prisoner,  having  been  convicted  of  obtaining  goods  by  false     Op%nion^ 
pretences,  could  then  on  the  same  facts  be  convicted  of  larceny     practice— 
of  the  same  goods,  I  am  clearly  of  opinion  that  he  could  not.  Indictment  — 
I  entirely  concur  with  what  has  been  said  as  to  the  length  of  the  J^uUipUca- 
indictment.     Six   counts   would   have   contained   all    that   was  *^Tick^of^ 
necessary,  and  I  should,  if  I  had  tried  this  case,  have  been   leaw  wan- 
disposed  to  disallow  the  costs  of  the  prosecution.  Fresh  sentffnce 

Grantham,  Lawrance,  and  Wright,  JJ.  concurred.  Uon^caunt 

No  solicitors  appeared.  ae  to— 27  <f  28 

Vict.  c.  47, 
9.  9. 
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Aicg.  1  and  Nov.  7,  1896. 

(Before  Lord  Russell,  C.J.,  Pollock,  B.,  Hawkins,  Grantham, 

and  Lawrance,  JJ.) 

Reg.  v.  Smalman.  (a) 

Embezzlement — Clerk  or  servant — Assistant  overseer — Servant  oj 
inhabitants  of  parish — Local  government — Parish  council — 
Money  proceeds  of  poor  rate  not  vested  in  parish  council — 43 
Eliz,  c.  2—59  Geo.  3,  c.  12,  «.  7  —24  ^  25  Vict.  c.  96,  s.  68— 
51  ^  52  Vict.  c.  41,  s.  75—56  ^  57  Vict.  c.  73,  ss.  5,  6, 
81  (4). 

It  is  provided  by  the  Local  Government  Act,  1894  (56  &  57  Vict. 
c.  78),  s.  5  (1),  that  the  power  of  appointing  and  revoking  the 
appointment  of  an  assistant  overseer  in  every  rural  parish  which, 
has  a  parish  council  shall  be  transferred  to  and  vested  in  the 
parish  council ;  by  sect.  5,  sub-sect.  2  (c)  that  the  legal  interest 
in  all  property  vested  either  in  the  overseers  or  in  the 
churchwardens  and  overseers  of  a  rural  parish,  other  than  pro- 

(a)  Reported  by  A.  A.  Bbthunb,  Esq.,  Barrister-aULaw. 

0  0   2 
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Rki.  perty  connected  with  the  affairs  of  the  Church,  or  held  for  an 

«^*  ecclesiastical  charity ,   shall  he  vested  in  the  parish  council ; 

*  and  by   sect,    81  (3)  that  any  existing  assistant  overseer  in  a 

189«.  parish  for   which   a  parish  council  is   elected,   shall,   unless^ 

EmhauOmnent  appointed  by   a   board  of  guardians,  become  an  offi4^er  of  the 

— "  Cl&rk  or  parish  council. 

B^rvaid'* —    An   assistant  overseer  was  indicted,  under  2^  Sf  2h  Vict,  c.  96, 

Amttant  ^  53^  fg^,  embezzling,  as  the  servant  of  the  inhabitants  of  the 

Servant  <?f  parts ti,  moneys  which  he  had  %n  his  possession  as  assistant  over^ 

inhftbitants  seer.     It  was  argued  in  objection   to  the  indictment   that  the 

OM  parish  effect   of  the  Local  Government  Act,  1894  is  to  make  the  assis- 

Apprmiation      ^^^^^  overseer  the  servant  no  longer  of  the  inhabitants  of  the- 

of  poor  rates  parish,  but  of  the  parish  council,  and  to  vest  the  property  in 

—  Local  all  public  moneys  received  by  the  assistant  overseer,  in  the  parish 

56  #  57  VicU  Seldy  that  an  assistant  overseer  is  the  servant  of  the  inhabitants 
c.  73,  88.  5,  6,      of  the  parish  for  which  he  is  appointed  ;  that  m^oneys  whi^h  the 
^^  ^^'  assistant  overseer  has  in  his  possession  as  the  proceeds  of  rates 

do  not  become  the  property  of  the  parish  council ;  and  that  con- 
sequently the  prisoner  was  properly  described  in  the  indictment 
as  in  the  employment  as  servant  of  the  inhabitants  of  the  parish  ; 
and  that  the  money  which  he  was  alleged  to  have  embezzled 
was  properly  described  as  the  property  of  the  inhabitants  of  the- 
parish, 

/^ ASB  stated  by  Hawkins,  J. 

The  prisoner  was  indicted  at  the  Hereford  Assizes  for  embez- 
zling moneys  which  he  had  received  as  assistant  overseer  of  the 
parish  of  Upton  Bishop.  The  indictment  on  which  he  was 
arraigned,  charged  in  each  count  that  he  "  being  in  the  employ- 
ment as  servant  of  the  inhabitants  of  the  parish  of  Upton 
Bishop/'  did  "  whilst  he  was  so  employed  as  aforesaid  receive 
and  take  into  his  possession  ^*  money  ^^  for  and  in  the  name  and 
on  the  account  of  the  said  inhabitants  of  the  said  parish  of  Upton 
Bishop  his  employers/'  and  that  the  prisoner  ''  the  said  money 
the  property  of  the  said  inhabitants  of  the  said  parish  of  Upton 
Bishop,  his  employers,  feloniously  did  steal,'*  &c. 

The  case  stated  by  Hawkins,  J.  was  as  follows : — 

In  the  course  of  the  trial  the  question  of  law  arose  whether  the 
prisoner  was  rightly  described  in  the  indictment  as  "  being  in  the 
employment  as  servant  of  the  inhabitants  of  the  parish  of  Upton 
Bishop,"  and  as  having,  '^  whilst  he  was  so  employed,"  received 
in  their  name  and  on  their  account  the  moneys  alleged  to  have 
been  embezzled. 

The  prisoner  was  duly  nominated,  elected,  and  appointed 
assistant  overseer  for  the  parish  of  Upton  Bishop,  under  59  Geo.  3, 
c.  12,  s.  7,  in  December,  1893. 

On  the  16th  day  of  April,  1895,  he  was  also  appointed  to  that 
office,  and  to  Xhe  office  of  clerk  to  the  parish  council,  by  the 
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iarish  council  for  the  parisb  of  Upton  Bishop,  under  sect.  5  of  the        !*■»• 
.ocal  Government  Act,  1894  (56  &  57  Vict.c.  73).  SmaLan. 

Neither   of  the  appointments  above   mentioned  was  in  form         

revoked,  and  he  continued  to  hold  his  offices  until  the  30th  day         18^6. 
of  January,  1896,  when  he  was  dismissed  from  them.  Sm6«wil«m«n« 

The*  embezzlements  were  each  committed  after  the  month  of  —"cUrkor 
April,  1895,  and  before  his  dismissal.  servant"^ 

He  was  never  appointed  by  the  guardians  of  the  Ross  Union     ^^nstant 
within  which  the  parish  of  Upton  Bishop  was  comprised,  either  as    ^S^JJJT^ 
collector  of  poor  rates  or  as  assistant  overseer  of  the  parish,  under    inhabitanU 
12  &  13  Vict.  c.  103,  s.  15,  nor  could  he  have  been  so  appointed     ^^Jl^[^ 
after  56  &  57  Vict.  c.  73,  ss.  3,  81  (6).     For  the  prisoner  it  was  AppropriaUcn 
contended  that  he  was  wrongly  described  in  the  indictment,  see  <tf  poor  ratw 
66  &  57  Vict.  c.  73,  s.  81  (3).      For  the  prosecution  the  case  of    ^— iiocol 
Beg.  V.  Carpenter  (L.  Rep.  1  C.  Cas.  Res.  p.  29)  was  relied  on.      j^^  I8d4— 

The  question  raised  is  one  so  likely  to  arise  in  f  ature  that  I  have  56  ^  57  Vict, 

thoufifht  it  rififht  to  reserve   it  for  the  consideration  of  the  Court  «•  78> »».  5, 6, 

fli  iA\ 
for  Crown  Cases  Reserved.  ^  ^' 

I  have  not  thought  it  necessary  to  harden  the  case  by  referring 
to  the  variety  of  sections  in  the  Act,  which  must  be  called  atten- 
tion to  when  the  case  is  argued. 

If  the  objection  taken  by  the  prisoner's  counsel  is  a  valid  one, 
the  conviction  is  to  be  quashed  ;  otherwise  not. 

The  prisoner  remains  in  custody. 

H.  Hawkins. 

The  Court  called  upon 

Macmorran,  Q.C.  and  Gwynne  James  for  the  Crown. — Before 
the  coming  into  operation  of  the  Local  Government  Act,  1894 
{56  &  57  Vict.  c.  73)  an  assistant  overseer,  having  been  nomi- 
nated and  elected  by  the  inhabitants  in  vestry  assembled,  was 
appointed  by  the  justices  in  accordance  with  the  provisions  of 
•59  Greo.  3,  c.  12,  s.  7,  but  that  statute  required  that  the  bond 
which  the  assistant  overseer  gave  for  the  faithful  execution  of  his 
office  should  be  made  with  the  churchwardens  and  overseers.  It 
was  held  in  Beg  v.  Watts  (7  A.  &  E.  461 ;  7  L.  J.  72,  M.  C), 
approved  in  Points  v.  Attwood  (6  C.  B.  38 ;  2  Lutw.  Reg.  Cas. 
117 ;  18  L.  J.  19,  C.  P. ;  13  Jur.  83),  that  he  was  not  a  servant 
of  the  overseers ;  and  in  the  case  of  Beg,  v.  Carpenter  (14  L.  T. 
Rep.  572;  L.  Rep.  1  C.  C.  R.  29  ;  35  L.  J.  169,  M.  C;  12  Jur. 
N.  S.  380)  it  was  held  that  an  assistant  overseer  was  the  servant 
of  the  inhabitants  of  the  parish  for  which  he  was  appointed.  By 
the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  5  (1), 
the  power  of  appointment  to  the  office  and  the  power  of  revoking 
such  appointment  is  transferred  to  the  parish  council.  The 
money  which  the  assistant  overseer  collects  is  not  vested  in  the 
parish  council,  which  has  no  power  to  make  or  levy  rates,  and  can 
only  obtain  funds  through  the  overseers  in  the  manner  provided 
by  sect.  1 1  (4),  for  the  overseers,  with  whom  the  assistant  overseer 
still  makes  a  bond,  are  accountable  for  the  money  as  trustees  for 
the  inhabitants.    The  Local  Government  Act,  1894  (56  &  57  Vict. 


451  CRIMINAL  LAW   GASES. 

lUo.        c.  73)  makes  no  change  in  the  duties  of  the  assistant  overseer, 
SmaIhan      ®®^^'  ^^  (^)'  and  sect.  17  merely  imposes  on  the  person  appointed 

'     to  be  assistant  overseer  the  additional  duty  of  acting  as  clerk  to 

1896.        the  parish  council.     Any  transfer  of  the  powers  or  duties  of  the 

E  hTu      t  ^^^^^^^^  made  by   the  Local  Government  Act,  1894  (56  &  57 

— ''  Clerk  or   Vict.  c.  73)  to  the  parish  council  is  made  specifically,  as  in  sect.  5. 

servant "—    The  kind  of  property  intended  to  be  transferred  to  and  vested  in. 

AseUtant^     the  parish  council  by  sect.  5  (2)  (c)  and  sect.  6  (2)  (c)  is  indicated 

Servant  of    ^7  ^^ot,  52  (3)  and  (4),  and  does  not  include  money,  the  proceeds 

inhahitants    of  rates,  in  the  hands  of  the  overseers. 

as  parish         Cranston  for  the  prisoner. — The  assistant  overseer  is  appointed 
iljwrow^Kon  *°^  °^*7  ^®  dismissed  by  the  parish  council  (66  &  57  Vict.  c.  73, 
of  poor  rates  8.  5^  sub-soct.  1).      He  is,  therefore,  the  servant  of  the  parish 
—Local      council,  and  even  if  this  be  not  so,  all  existing  assistant  overseers 
SISqT^   —and    the    prisoner  was    '^an  existing   assistant  overseer ''— 
56  ^  57  Vict  became,  on  tne  coming  into  operation  of  the  Local  Government 
c.  73,  w.  5,  6,  Act,  1894  (56  &  57  Vict.  c.   73),  officers  of  the  parish  council  by 
81  (4).       virtue  of  the  provisions  of  sect.  81  (3).      By  sect.  5  (2)  (c)  the 
legal  interest  in  all  property  vested  either  in  the  overseers  or  in 
the  churchwardens  and  overseers  of  a   rural  parish  other  than 
church  property  is  vested  in  the  parish  council,  and  by  sect.  6 
(1)  (c)  the  powers,  duties,  and  liabilities  of  the  overseers  or  of  the 
churchwardens  and  overseers  of  the  parish  with  respect  to  the 
holding  or  management  of  "  parish  property,'^  not  being  property 
relating  to  the  affairs  of  the  Church,  or  held  for  an  ecclesiastical 
charity,  are  transferred  to  the  parish  council.      ''  Property  ^'  as 
defined  by  the  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41, 
s.  100)   includes  money,   and   it  is  provided  by  sect.  75  of  the 
Local  Government  Act,  1894  (56  &  57  Vict.  c.  73))  that  expres- 
sions used  in  that  Act  shall  have  the  same  meauing  as  in  the 
Local  Government  Act,  1888  (51  &  52  Vict.  c.  41). 

Cur.  adv.  vulL 
Nov,  7. — Lord  Russell,  C.J.  and  Pollock,  B.  being  absent  on 
circuit,  the  judgment  of  Pollock,  B.   (with  which  Lord  Russell, 
C.J.  concurred)  was  read  by 

Hawkins,  J. — The  prisoner  was  tried  before  Hawkins,  J.  at 
the  last  Summer  Assizes  at  Hereford,  and  found  guilty  of  em- 
bezzling money  which  he  had  collected  as  assistant  overseer  of 
the  parish  of  Upton  Bishop.  In  the  indictment  the  prisoner  was 
described  as  ^'  being  in  the  employmeut,  as  servant,  of  the 
inhabitants  of  the  parish  of  Upton  Bishop,^'  and  it  was  alleged 
that  whilst  he  was  so  employed  he  received  certain  money  "  on 
the  account  of  the  said  inhabitants,  his  employers.'^  The 
prisoner's  counsel  contended  that  the  indictment  was  bad,  inas- 
much as  the  prisoner's  employment  was  wrongly  described.  The 
material  facts  as  stated  in  the  case  are  as  follows :  The  prisoner 
was  duly  nominated  and  appointed  assistant  overseer  for  the 
parish  of  Upton  Bishop  under  59  Geo.  3,  c.  12,  s.  7,  in  December, 
1893.  On  the  16th  day  of  April,  1895,  he  was  also  appointed  to 
that  office  and  to  the  office  of  clerk  to  the  parish  council  by  the 
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parish  council  for  the  parish  of  Upton  Bishop  under  sect.  5  of        ftw*. 
the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73).     Neither     g^^;,^^ 

of  the  appointments  above  mentioned  was  in  form  revoked,  and        

he  continued  to  hold  his  offices  until  the  30th  day  of  January,        1896. 
1896,  when  he  was  dismissed  from  them.     The  embezzlements       ,     T 
were  each  committed  after  April,  1895,  and  before  his  dismissal.  —"cierJkor 
He  was  never  appointed  by  the  guardians  of  the  Ross  Union    servant  "— 
within  which  the  parish  of  Upton  Bishop  was  comprised  either     ^f^tant^ 
as  collector  of  poor  rates,  or  as  assistant  overseer  of  the  parish    servant  of 
under  12   &  13  Yict.  c.  103,  s.  15,  nor  could  he  have  been  so    inhahitantt 
appointed  after  the  56  &  57  Vict.  c.  73,  s.  81.     The  59  Geo.  3,     «*  P«^ 
c.  12,  s.  7,  provided  for  the  election  of  assistant  overseers  by  ^'the  Appropriation 
inhabitants  of  any  parish  in  vestry  assembled.^^     The  same  section  of  poor  rates 
enacted  that  two  justices  are  to  appoint  such  person  so  elected.      —Local 
It  is  clear,  however,  that  they  were  when  so  elected  and  appointed,   2cr*i894~ 
the  servants  of  the  inhabitants  of  the  parish,  notwithstanding  5^  ^  57  Viet. 
their  formal  appointment  by  the  justices ;  and  accordingly,  when  c  73,  w.  5,  6, 
it  became  necessary  to  prosecute  an  assistant  overseer  for  em-       ^^  (*^* 
bezzlement  he  was  usually  described  as  in  the  present  indictment; 
and  in  Reg,  v.  Sampson   (1  0.  C.  C.  355)  it  was  decided  by 
Eolfe,  B.  that  an  indictment  describing  an  assistant  overseer  as 
a  ''clerk  or  servant  to  the  overseers^'  was  bad,  and  in  Beg.  v. 
Carpenter  (L.  Rep.  1  C.  0.  R.  29)  it  was  held  that  an  assistant 
overseer  was  properly  described  as  a  ''  servant  of  the  inhabitants 
of  the  parish.^^     Thus  far  there  seems  no  difficulty.     But  in  1894 
the  Local  Government  Act  (56  &  57  Vict.  c.  73)  was  passed,  and 
this  Act  materially  alters  the  mode  of  appointing  assistant  over- 
seers, and  uses  language  which  creates  a  doubt  and  has  given 
rise  to  the  question  raised  in  the  present  case.     This  Act  con- 
stitutes for  the  first  time  in  rural  parishes  a  *'  parish  council,'' 
and  to  this  council  are  transferred  certain  powers  and  duties 
which  had  before  been  discharged  by  the  vestry.     Sect.  5  (1)  is 
as  follows  :  *'  The  power  and  duty  of  appointing  overseers  of  the 
poor  and  the  power  of  appointing  and  revoking  the  appointment 
of  an  assistant  overseer  for  every  rural  parish  having  a  parish 
council  shall  be  transferred  to  and  vested  in  the  parish  council, 
and  that  council  shall  in  each  year,  at  their  annual  meeting, 
appoifit  the  overseers  of  the  parish,  and  shall  as  soon  as  may  be 
fill  any  casual  vacancy  occurring  in  the  office  of  overseer  of  the 
parish,  and  shall  in  either  case  forthwith  give  written  notice 
thereof  in  the  prescribed  form  to  the  board  of  guardians.''     By 
sect.  6  (1)  it  is  provided  that  upon  the  parish  council  of  a  rural 
parish    coming   into   office,  there  shall   be   transferred   to  that 
council  (a)  the  powers,  duties,  and  liabilities  of  the  vestry  of  the 
parish  except  (i.)  so  far  as  relates  to  the  affairs  of  the  church 
or  to  ecclesiastical  charities,  and  (n.)  any  power,  duty,  or  liability 
transferred  by  this  Act  from  the  vestry  to  any  other  authority  ; 
and  it  is  provided  also  by  sect.  81  (1)  that  where  the  powers  and 
dnties  of  any  authority  other  than  justices  are  transferred  by 
this  Act  to  any  parish  or  district  council,  the  officers  of  that 
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Rbo.         authority  shall  become  the  officers  of  that  council  j  aod  by  (3) 
Smauiak      ^^^^  ^^^.  ^^^^^^^S  assistant  overseer  in  a  parish  for  which  a  parish 

*     council  is  elected  shall,  unless  appointed  by  a  board  of  guardians 

1896.        become  an  officer  of  the  parish  council ;  and  by  (4)  that  every 
E  b    lams  t  ^®^®^>  vestry  clerk,   and   assistant  overseer,  as   above  in   this 
— "  Cleric  or  Section  mentioned  shall  bold  his  office  by  the  same  tenure  and 
MriHrnV*---    upon  the  same  terms  and   conditions  as  heretofore,  and  while 
ii««Mt<Mi«     performing  the  same  duties  shall  receive  not  less  salary  or  remu- 
S^roa<ntof    neration  than  heretofore.     The  statute  under  which  the  prisoner 
inkahitanu   was  indicted  is  the  24  &  25  Yict.  c.  96,  which  by  sect.  68  pro- 
as parish     yides  that  whosoever  being  a  clerk  or  servant,  or  being  employed 
Apormiation  ^^^  *^®  purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall 
of  poor  raU»  fraudulently  embezzle  any  chattel,   money,  or  valuable  security, 
—Local      which  shall  be  delivered  to  or  received  or  taten  into  possession 
j^7^94^   by  him  for  or  in  the  name  or  on  the  account  of  his  master  or 
56  ^  57  Vict,  employer,  or  any  part  thereof,  shall  be  deemed  to  have  feloniously 
c.  73,  M,  5, 6,  stolen  the  same  from  his  master  or  employer.     This  Act,  it  will 
81  (4),       be  observed,  says  nothing  about  the  appointment  of  the  clerk  or 
servant.     The  two  material  facts  are,  that  the  prisoner  should  be 
a  ^*  clerk  or  servant,'^  and  that  he  should  embezzle  the  money 
received  by  him  "  on  the  account  of  his  master  or  employer." 
Now  it  may  well  be  that  one  person  or  body  of  persons  may  have 
the   appointment   of  a  clerk  or   servant,  and   yet    when  he  is 
appointed  he  becomes,  not  the  servant  of  those  who  appointed 
him,  but  the  servant  of  those  whose  affairs  he  has  to  manage 
and  whose  money  he  has  to  receive  and  pay  over  according  to 
their  instructions.     It  was  upon  this  ground  that  in  the  cases 
of  Reg,  V.  Watts  (7  A.  &  E.  461)  and  Reg,  v.  Carpenter  (L.  Rep, 
1  C.  C.  B.  29)  an  assistant  overseer  was  held  to  be  the  servant, 
not  of  the  magistrates  who  appointed  him,  nor  of  the  overseers, 
but  the  servant  of  the  inhabitants  of  the  parish  whose  affairs 
he  had  to  manage  and  whose  money  he  had  to  receive.     Now  it 
seems  that,  notwithstanding  the  parish  council  under  the  Local 
Government  Act,  1894   (56  &  57  Vict.  c.  73),  s.  5  (1)  have  the 
power  and  duty  of  appointing  and  revoking  the  appointment  of 
assistant  overseers,  their  duties  when  appointed  are  the  same  as 
they  were  when  they  were  elected  and  nominated  by  the  vestry 
and  appointed  by  the  justices.     The  rates  collected,  the  persons 
from  whom  and  the  purposes  for  which  they  are  collected  remain 
as  before,  and  the  money  can  in  no  sense  be  called  the  money  of 
the  parish  council,  nor  can  that  council  direct  how  it  shall  be 
dealt   with.     It  would  seem,  therefore,  that   the   prisoner  was 
''  employed"  to  collect  the  rates  for  the  inhabitants  of  the  parish, 
and  that  he  received  the  money  on  their  account  and  was  account- 
able to  them  for  it  and  not  to  the  parish  council,  and  therefore 
in  the  indictment  under  consideration  he  was  properly  described 
as  '^  being  in  the  employment  as  servant  of  the  inhabitants  of  the 
parish,"  and  as  having  received '*  whilst  so  employed"  money 
"on  the  account  of  the  said  inhabitants,  his  employers."     It  may 
be  said  that  this  conclusion  is  inconsistent  with  the  language  of 
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sect.  81  (3),  which  declares  that  an  existing  assistant  overseer,        Rao. 
unless  appointed  by  a  board  of  guardians,  shall  "  become  an     smauiah 

officer  of  the  parish  council.^'     In  one  sense,  as  the  parish  council        

appoint  and  revoke  the  appointment  of  assistant  overseers,  they        1896. 
are  officers  of  the  council,  but  they  may  not  the  less,  in  so  far  as  vnibau^UmmU 
the  receiving  and  holding  of  money  collected  as  rates,  be  the  __<«  cierh  or 
servants  of  and  employed  by  the  inhabitants,  especially  when  it    servant"— 
is  clear  that  with  respect  to  the  discharge  of  their  duties  the     ^^Jj^II^ 
council  could  not  give  any  orders  or  directions,  having  no  interest    Servant  of 
in  their  proper  discharge.     The  object  and  effect  of  the  Parish   inhabitantM 
Council  Act,  quoad  the  assistant  overseers,  is  to  place  the  council     ^  parUk 
in  the  position  formerly  occupied  by  the  inhabitants  of  the  parish  Awrmiatiion 
in  vestry  assembled,  whilst  it  leaves  the  duties  and  employments  of  poor  rate* 
of  the  assistant  overseer  the  same  as  they  were  before  that  Act      —Local 
was  passed.    The  description  in  the  indictment  therefore  is  correct,   j^^i^\^ 
and  the  conviction  must  be  affirmed.  56  ^  57  Vict. 

Hawkins,  J. — I  entirely  concur  in  the  judgment  of  my  brother  c.  73,  m.  5,  6, 
Pollock  which  I  have  just  delivered.  There  can  be  no  doubt  ^^  ^^' 
that  the  money  received  by  the  assistant  overseer  in  respect  of 
the  poor  rates  is  not  the  money  of  the  parish  council,  and  no 
action  could  be  maintained  by  or  against  the  parish  council  in 
respect  of  it.  It  is  money  which  it  is  the  duty  of  the  assistant 
overseer  to  pay  over  to  the  overseers  for  distribution  by  them  on 
behalf  of  the  inhabitants  of  the  parish  for  which  they  are 
appointed.  For  the  purposes  of  such  an  indictment  as  this,  the 
money  is  properly  described  as  the  money  of  such  inhabitants.  If 
the  contention  of  the  prisoner's  counsel  were  correct,  it  would  seem 
to  follow  that  no  prosecution  under  the  statute  24  &  25  Yict.  c.  96, 
8.  68  for  embezzlement  of  rates  by  an  assistant  overseer  appointed 
by  a  parish  council  could  be  sustained,  for  that  section  only 
makes  it  embezzlement  for  a  clerk  or  servant  to  embezzle  money 
received  in  the  name  or  on  account  of  his  master  or  employer, 
and  if  the  parish  council  is  to  be  considered  as  the  master  or 
employer  of  the  assistant  overseer,  and  the  money  said  to  be 
embezzled  is  not  received  in  the  name  or  on  account  of  the 
council,  but  on  the  account  of  the  inhabitants  of  the  parish,  the 
requirements  of  the  statute  to  constitute  the  crime  of  embezzle- 
ment would  not  be  fulfilled,  for  the  clerk  or  servant  of  the  one 
body  would  have  received  money  belonging  to  and  on  account  of 
the  other.  It  may  be  that  for  some  purposes  the  assistant 
overseer  may  be  the  servant  of  the  parish  council,  but  for  the 
purpose  of  collecting  the  poor  rates  he  is  the  servant  of  the 
inhabitants  whose  money  he  collects. 

GfiANTHAif,  J. — In  my  judgment  this  conviction  must  be 
-confirmed.  The  only  doubt  that  has  arisen  in  this  case  has  been 
oaused  by  the  appointment  of  assistant  overseer  being  now  trans- 
ferred by  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73) 
from  the  vestry  of  the  parish  and  the  local  justices  of  the  peace 
to  the  parish  council.  It  is  alleged  that,  in  consequence  of  that 
transfer  of  the  power   of  appointment,   the   assistant   overseer 
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Kbq.        ceases  to  be  the  servant  of  the  inhabitants  of  the  parish,  and 
SMAJtjfAN      becomes  the  servant  of  the  parish  council.     To  make  that  con- 

'     struction  logical,  it  must  be  also  contended  that  the  money  in 

1896.       the  hands  of  the  assistant  overseer  is  the  money  of  the  parish 
~"        council,  and  not  the  money  of  the  inhabitants  of  the  parish ;  but 
— "loLrJk  or   ^^  examination  of  the  Local  Government  Act,  1894,  will  show,  I 
servant'*—    think  conclusively,  that  neither  contention  is  valid.     To  deter- 
AssUtant     mine  the  question  properly,  it  is  necessary  to  see  what  were  and 
S^^r^^u^f    *^®   *^®   duties   of    the   assistant    overseer,    by   whom   he   was 
inhabitants   appointed,  and  the  position  of  the  parish  council  in  reference  ta 
as  pariah     tim  and  the  parish  it  represents.   The  office  of  assistant  overseer 
ilpwwiaiJion  ^^  Comparatively  a  modern  appointment,  for,  though  overseers 
of  poor  rates  were  appointed  by  the  statute  of  Elizabeth  (43  Eliz.  c.  2) — which 
—Local      is  the  foundation  of  all  our  poor  law  system — ^yet  assistant  over- 
^10**1894^   seers  were  not  appointed  till  59  Geo.  3,  c.  12.     His  duties  were 
56  ^57  Fir^.  practically  the  same  that  those  of  overseers  had  been,  viz.,  to 
e.  73,  ss.  $,  6,  assess  the  poor  rate  on  the  inhabitants  of  the  parish,  to  collect 
81  (*)•       the  money  from  them,  and  then  to  pay  it  over  to  the  persons 
authorised  to  receive  it  (now  the  guardians  of  the  union  in  which 
the  parish  is  situated) .    The  chief  difference  between  the  position 
of  the  overseers  and  the  assistant  overseer  being  this,  that  the 
tirst  were  not  paid  for  their  services,  whereas  the  assistant  over- 
seer was  paid  a  salary,  which  salary  was  included  in  the  amount 
required  to  be  raised,  and  he  became  therefore  a  servant  to  those 
who  were  his  employers,  and  the  money  in  his  hands  was  the 
money  also  of  his  employers,  i.e.,  those  on  whose  behalf  he  had- 
collected  it.     On  whose  behalf  was  it  then  collected  ?    Not  of  the 
overseer  to  whom  he  was  assistant,  but  of  the  persons  to  whom  it 
will  belong  after  collection,  and  whose  liability  to  pay  the  par- 
ticular amount  so  collected  did  not  cease  until  it  was  paid  over 
by  him  on  their  behalf,  viz.,  on  behalf  of  the  inhabitants  of  the 
parish.     That  being  his  position  and  those  being  his  duties,  let 
us   see   how  he  was  appointed.     He  was  appointed,  or  rather 
selected,  by  the  vestry  of  the  parish,  the  vestry  being  the  only 
corporate  representation  of  a  parish  at  that  time,  and  he  was  then 
on  that  nomination  appointed  by  the  justices  of  the  peace  for  the 
division  in  which  the  parish  was  situated.     But  that  system  of 
appointment  did  not  make  him  the  servant  of  the  overseers  any 
more  than  the  servant  of  the  justices,  and  the  cases  of  Eeg.  v. 
Sampson   (1  C.  C.  0.  355)  and  Beg.  v.    Carpenter   (L.  Rep.  1 
C.  C.  R.  29)  are  distinct  authorities  for  saying  that  the  assistant 
overseer  was  not  the  servant  of  the  overseers,  but  was  the  servant 
of  the  inhabitants  on  whose  behalf  he  received  the  money  of  the 
ratepayers  or  inhabitants  of  the  parish.     That  being,  I  think,  a 
correct  description  of  his  duties,  and  the  way  in  which  he  was 
appointed,  let  us  next  turn  to  the  position  of  the  parish  council, 
and  see  whether  the  Local  Government  Act,  1894,  has  in  any 
way  altered  the  position  of  the  assistant  overseer  to  the  inhabi- 
tants of  the  parish,  though  ib  may  have  altered  the  machinery  by 
which  he  is  elected  to  or  confirmed  in  his  post.     By  that  Act  the- 
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power  of  the  vestry  to  nominate  or  select  him,  and  the  power  of        R»o. 
the  justices  to  appoint  him,  is  taken  away,  and  in  lien  of  that     g  ^^kn 

method  of  dual  appointment,  the  appointment  is  to  be  at  once        

made  by  the  county  council.     But  that  seems  to  me  to  be  the        1896. 
beginning  and  end  of  the  changes  in  his  position  to  the  inhabi-       .     "T 
tants  of  the  parish.    If  he  ceased  to  be  their  servant  in  collecting  __«  cj^j^  ^ 
their  money,  it  would  be  because  he  was  collecting  their  money   9«rvant  "— 
for  someone  else,  viz.,  the  parish  council;  but  the  parish  council     ^^Httant 
have  no  interest  in  or  control  over  the  money  he  collects.     He    sma^'^ 
makes  no  return  to  them,  and  they  cannot  control  one  single    inhahUanif 
penny  that  he  collects,  and  although  he  often,  nay  generally,  is     ««  parish 
clerk  to  the  parish  council,  because  it  is  convenient  and  economi-  ^j^JJL,„a<ion 
cal  that  he  should  be,  yet  he  need  not  be  so  appointed,  but,  if  he  of  poor  rates 
is  appointed,  the  duties  and  position  of  clerk  are  quite  indepen-      —Local 
dent  of  his  position  as  assistant  overseer,  and  the  salary  for  such   ^^^^94!!! 
duties  is  independent  of  and  in  excess  of  what  he  gets  as  assistant  55  ^  57  vict. 
overseer.     It  must  not  be  forgotten  that  the  parish  council  has  c.  73,  ss,  5,  6, 
practically  no  power  over  the  finance  of  the  parish,  and  has  to        ®  ^*^* 
apply  to  the  clerk  to  the  guardians  or  rural  district  council  for  a 
grant  to  enable  them  to  pay  the  expenses  incurred  by  it.    It  may 
be  that,  as  sect.  81  (3)  of  the  Local  Government  Act,  1894  (56  & 
57  Vict.  c.  73)   says,  he   shall    (except  as  therein  mentioned) 
become  an  officer  of  the  parish  council,  he  might  be  correctly  so 
described  in  an  indictment ;    but  on  that  I  give  no  opinion,  as  it 
is  not  before  us,  and  it  does  not  in  any  way  affect  the  question 
we  have  to  determine,  viz.,  whether  he  is. still  the  servant  of  the 
inhabitants  of  the  parish. 
Lawsance,  J.  concurred. 

Conviction  affirmed. 
Solicitor  for  the  prosecution.  Solicitor  to  the  Treasury, 
Solicitor  for  the  defendant,  M,  L,  B,  Braund,  for  Hebb,  Ross. 


QPBEN'S  BENCH  DIVISION. 

Tuesday,  Nov.  10,  1896. 

(Before  Grantham  and  Wright,  JJ.) 

Ex  parte  Kippins.  (a) 

Hackney  carriage — Railway  station — Refusal  by  cab-driver  to 
drive  into — *' Place''  within  limits  of  Act — London  Hackney 
Carriage  Act,  1853  (16  ^  17  Vict.  c.  33),  s.  17,  snb-sect.  2. 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barristor-at-Law. 
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JSx parte  A  railway  station  is  a  "place  "  within  the  meaning  of  sect.  17  of 

^'^"^^'  the  London  Ha^cJcney   Carriage   Act,    1853,   which  imposes  a 

1896.  penalty  upon  the  driver  of  any  hackney  carriage  who  refuses  to 

—  drive  any  person  hiring  or  intending  to  hire  such  carriage  to 

Hackney  ^^y  « pi^c^  within  the  limits  of  the  Act/'  and  the  driver  who 

"Place"  refuses  to  drive  such  person  into  a  railway  station  within  the 

toiihin  limiia       limits  of  the  Act,  incurs  the  penalty  imposed  by  the  section, 
of  Act — 
Railway 

atatirni-^       A  PPLICATION  for  a  rule  for  a  mandamus  to  Mr.  Gartis 

Befuaal  to     Jl\.     Bennett,  metropolitan  police  magistrate,  sitting  at  Maryle- 

Londkm^   bone  Police  Court,  commanding  him  to  state   a   case   for   the 

Hackney      opinion  of  the  High  Court. 

'Carriage  Act,      An  information    was  preferred  against   Joshua  Kippins,   the 

^^w~^^M^^  ^'^^^^  ^^  *  hackney  carriage,  charging  that  he,  the  defendant,  on 

e.  17  (2).  *    ^^^  29th  day  of  October,  1896,  did  in  a  certain  thoroughfare,  to 

wit,  Drummond- street,  within  the  Metropolitan  Police  district, 

unlawfully  refuse  to  drive  a  person  hiring  such  carriage  to  a 

certain  place  within  the  limits  of  the  London  Hackney  Carriage 

Act,  1853,  to  wit  Euston  station. 

Upon  the  hearing  of  this  summons,  on  the  31st  day  of  October^ 
the  following  facts  were  proved  : 

On  the  29bh  day  of  October,  the  complainant  engaged  the 
defendant  at  a  cabstanding  in  Chalk  Farm,  and  told  him  to  drive 
to  Euston  station.  The  defendant  drove  from  the  standing  to 
the  gates  of  Euston  station,  and  was  then  requested  by  the  com- 
plainant to  go  inside  the  station.  The  defendant  refused  to  go 
inside  the  station,  although  one  of  the  company^s  servants,  who 
was  present  at  the  time,  told  the  defendant  that  he  was  at  liberty 
to  do  so.  The  complainant  then  got  out  of  the  cab  without  the 
defendant  having  gone  into  the  station.  The  place  to  which  the 
defendant  drove  was  close  to  the  Euston  station  gates,  and  within 
about  three  feet  of  the  land  claimed  bv  the  railway  company  as 
their  private  property. 

The  London  Hackney  Carriage  Act,  1853  (16  &  17  Vict.  c.  33), 
provides : 

Sect.  17.  The  driyer  of  any  hackney  carriage  who  shall  commit  any  of  the  follow- 
ing offences  within  the  limits  of  this  Act  shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings  for  each  offence,  or  in  default  of  payment  to  imprisonment  for  any 
time  not  exceeding  one  calendar  month ;  (2)  Every  driver  of  a  hackney  carriage  who 
shall  refase  to  drive  such  carriage  to  any  place  within  the  limits  of  this  Act,  not 
exceeding  six  miles,  to  which  he  shall  be  required  to  drive  any  person  hiring  or 
intending  to  hire  such  carriage,  &c. 

On  behalf  of  the  defendant  it  was  contended  before  the  magis- 
trate that  the  railway  station,  being  the  private  property  of  the 
railway  company,  was  not  a  "  place  '^  within  the  meaning  of  the 
above  section,  and  that  no  offence  had  therefore  been  committed. 
The  learned  magistrate  overruled  this  objection,  and  convicted 
the  defendant,  and  fined  him  40s.  and  costs,  and,  in  default  of 
payment,  one  month's  imprisonment.  He  also  refused  to  state  a 
case  as  to  whether  the  railway  station  was  a  "  place  *'  within  the 
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meaniDg  of  the  section,  and  the  present  application  for  a  role  for      Ex  parte 
a  mandamus  to  the  magistrate  was  then  made.  Kipfiwb. 

Roahill  in  support  of  the  application. — The  question  is^  whether        igg^. 

the  railway  station  is  a  "  place  *'  within  the  meaning  of  the  Act.         

I  submit  that  it  is  not,  because  it  is  the  private  property  of  the     ^««.*»»«y 
railway  company,  and  also  because  it  is  a  place  to  which  the    ^^^^p^*' 
public  have  no  right  of  access,  and  in  which  cabs  cannot  ply  for  vntMn  limitr 
hire.     It  is,  therefore,  not  a  *'  place  '^  within  the  limits  of  the      ^  Aet^ 
Act :   {Case  v.  Storey,  20  L.  T.  Rep.  618;  L.  Rep.  4  Ex.  319;     ^J»^ 
Skmner  v.  Usher,  26  L.  T.  Rep.  430;  L.  Rep.  7  Q.  B.  423).  luftuai  to 

Grantham^  J. — I  am  of  opinion  that  no  rule  should  be  granted  <*"w  *^o — 
in  this  case,  as  the  point  is  quite  clear.  The  cases  which  have  ^jm^ 
been  cited  to  show  that  a  railway  station  is  not  a  ^'  place ''  were  Carriage  Ad, 
decided  upon  other  statutes.  In  Ca>se  v.  Storey  {ubisup.),  decided  1853— 16  4- IT 
in  1869,  the  question  that  arose  was,  whether  a  hackney  carriage^  ^**iV%^^* 
whilst  on  the  premises  of  a  railway  company  by  their  licence  for 
the  accommodation  of  passengers  by  their  trains,  was  plying  for 
hire  in  "  any  street  or  place  "  within  the  meaning  of  sect.  35  of  the 
Act  1  &  2  Will.  4,  c.  22,  and  the  Coiirt  there  held  that  the  words 
*'  street  or  place ''  in  sect.  35  must  be  read  with  reference  to  sect. 
4,  namely,  plying  for  hire  in  any  "  public  street  or  road,''  and 
that  a  railway  station  could  not  be  said  to  be  a  public  street  or 
road,  and  was  therefore  not  a  street  or  place  within  the  meaning 
of  the  35th  section.  Then,  in  1871,  came  the  case  of  Clarke  v. 
Stanford  (24  L.  T.  Rep.  389 ;  L.  Rep.  6  Q.  B.  357),  which  is  a 
direct  authority  against  this  application.  There  it  was  held  that 
a  hackney  carriage  on  the  premises  of  a  railway  company  for  the 
conveyance  of  any  passenger  by  the  railway  was  "  plying  for  hire 
within  the  limits  of  the  Act."  Cockburn,  O.J.  there  said : 
''  Where  a  person  has  a  carriage  ready  for  the  conveyance  of 
passengers  in  a  place  frequented  by  the  public  he  is  plying  for 
hire,  although  the  place  is  private  property.  That  shows  that  a 
railway  station,  as  it  is  frequented  by  the  public,  is  a  '  place ' 
within  the  meaning  of  these  Acts,  although  the  place  is  private 
property.  The  public  is  entitled  to  travel  by  the  railway,  and 
has  a  right  to  pass  over  the  premises  of  the  railway  to  get  out^ 
and  if  a  man  is  standing  on  those  premises  with  his  carriage  to 
take  the  public,  he  is  plying  for  hire.''  The  Legislature  has 
omitted  the  words  "  public  place,"  and  this  appears  to  have  been 
done  intentionally  and  advisedly.  Here  also,  in  sub-sect.  2  of 
sect.  17,  the  Legislature  has  omitted  the  word  "public"  before 
the  word  "  place."  It  seems  to  me,  therefore,  on  the  authority 
of  Clarke  v.  Stanford  {vhi  sup.),  that  a  railway  station  is  a 
"  place  "  within  the  meaning  of  this  Act,  and  that  the  driver  of 
a  hackney  carriage  who  refuses  to  drive  to  any  such  place  incurs 
the  penalty  imposed  by  sect.  17.  The  case  of  Skinner  v.  Usher 
{ubi  sup.),  decided  in  1872,  was  also  cited  in  support  of  the 
application.  That  case  was  decided  on  the  words  in  sect.  33  of 
the  6  4  7  Vict.  c.  86,  which  imposed  a  penalty  upon  any  driver 
of  a  hackney  car-riage  "  who  shall  ply  for  hire  elsewhere  than  at 
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Ex  parte,     some  Standing  or  place  appointed  for  that  purpose."    The  reason 

^^™^^-     of  the  decision  there  was  that,  as  the  two  Acts — 1  &  2  Will.  4,  c. 

1896.        22,  and  6  &  7  Vict.  c.  86 — were  to  be  read  together,  the  same  in- 

—        terpretation  must  be  put  on  sect.  33  of  the  later  Act  as  was  put 

Hackney     Qpon  sect.   35  of  the  earlier  Act.     That  reason  does  not  apply 

'* Place''     here,  where  the  point  is  different.     Leaving  aside  the  cases  cited 

wiihinlimiis  in  support  of  the  application,   which  have  no  bearing  on  the 

%^i^~     point,  and  looking  at  Clarice  v.  Stanford  {ubi  sup.),  it  is  clear 

stali^^     that  Euston  station,  although  the  private  property  of  the  railway 

Refusal  to     Company,  is  a  '^  place "  within  the  meaning  of  this  Act.     The 

drive  into—   magistrate  was,  therefore,  perfectly  right  in  his  decision,  and 

Hackney      ^^^^^e  is  no  ground  for  ordering  him  to  state  a  case. 
Carriage  Act,      Wright,  J. — ^I  am  of  the  Same  opinion.     No  case  has  been. 
1853—16  4-17  cited  to  us  to  show  that  the  language  of  this  section  ought  to  be 
a  11%^*    cut  down  in  the  way  suggested.     If  the  section  were  to  be  so 
limited  it  would  lead  to  the  most  unreasonable  result  that  a  cab- 
driver  could  not  be  compelled  to  drive  into  a  railway  station  if 
required  to  do  so.     The  principle  seems  to  me  to  be  that  a  cab- 
driver  must  drive  to  any  place  to  which  he  is  ordered  if  it  be  a 
place  to  which  he  can  gain  admittance. 

Application  refused. 
Solicitors  for  the  applicant,  Pattinson  and  Brewer, 


QUEBN^S  BENCH  DIVISION. 
Monday,  Nov.  2,  1896. 
(Before  Grantham  and  Weight,  JJ.) 

POWLE  V.  FOWLE.  (a) 

Sale  of  Food  and  Drugs  Act,  1875  (38  ^  39   Vict.  c.  63),  s.  6— 

Adulteration — "  Drug  " — Beeswax^ 

In  a  prosecution,  under  sect.  6  of  the  Sale  of  Food  and  Drugs 
Jet,  1875,  of  a  grocer  for  selling  beeswax  adulterated  by  being 
mixed  with  paraffin  ; 

Held,  that  beeswax,  so  sold,  was  not  a  drug. 

^"^ASE  stated  by  justices  of  Cranbrook. 


c 


The  respondent  was  charged  under  sect.  6  of  the  Sale  of  Food 

(«)  Reported  by  6.  H.  Qrant,  Esq,,  Barrister-at^Law. 
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and  Drugs  Act,  1876,  with  having  sold  to  the  prejudice  of  the       Fowlb 
purchaser  a  drug,  viz.,  beeswax,  which  was  not  of  the  nature,       „  ^^ 
substance,  and  quality  of  the  article  demanded.  ' 

The  respondent  was  a  grocer  at  Marden,  in  Kent,  and  the        1896. 
appellant,  an  inspector  for  the  purposes  of  the  Act,  entered  the    . ,  TZIl*- 
respondent's  shop  and   asked   for  a  pound  of  beeswax.      The  __«x>ru^"— - 
respondent  supplied  the  beeswax,  which  was  found  upon  analysis    Beeswax— 
to  be  adulterated  with  paraffin  to  the  extent  of  50  per  cent.  ^^^L^^^^ 
The   justices   held   that   beeswax  was   not   a   drug  within   the   2ct  is?!^ 
meaning   of  the  section,   and   dismissed   the    summons.      The  38  ^  39  Vict, 
inspector  appealed.  ^*  ^3»  *•  ^' 

T,  Mathew  for  the  appellant. — By  sect.  2  of  the  Act  the  term 
"  drug  '^  shall  include  medicine  for  internal  or  external  use. 
The  test  of  an  article  being  a  medicine  is  its  being  found  in  the 
British  Pharmacopoeia,  and  beeswax  is  found  there.  It  is 
immaterial  that  the  seller  was  a  grocer,  for  the  section  provides 
that  '^  no  person  shall  sell,''  &c. 

No  counsel  appeared  on  behalf  of  the  respondent. 

Grantham,  J. — In  my  opinion  the  justices  were  right. 
Speaking  for  myself  I  am  not  prepared  to  admit  that  beeswax 
as  sold  by  a  grocer  can  be  a  drug,  although  possibly  by  going 
through  dictionaries  a  definition  might  be  found  of  the  word 
''  drug  "  which  would  include  beeswax.  The  article  was  sold  by 
a  grocer  who  buys  and  does  not  make  it.  The  principle  use  of 
beeswax  used  to  be  to  polish  tables,  and  if  it  be  ever  used,  as  is 
contended,  in  the  preparation  of  medicines,  certainly  most  of  its 
uses  are  not  medicinal. 

Wkight,  J. — I  am  of  the  same  opinion,  and  I  rest  my  judg- 
ment on  the  ground  that  it  may  be  a  question  of  fact  whether 
in  a  particular  case  an  article  is  a  drug,  and  the  justices  have 
rightly  decided  that  in  this  case  beeswax  is  not.  Take  the  case 
of  turpentine  or  resin,  both  of  which  are  used  in  preparation  of 
medicines.  But  resin  if  sold  for  use  on  the  bow  of  a  fiddle 
would  not  be  a  drug.  Far  more  important  is  the  question 
whether  the  seller  would  escape  liability  by  informing  the  buyer 
that  the  article  was  not  pure.  I  do  not  decide  that  now,  but  I 
may  say  that  this  case  is  not  like  Sandys  v.  Small  (3  Q.  B.  Div. 
449). 

Solicitors  for  the  appellant,  Warner  and  Turner,  Tonbridge. 
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QUEEN'S  BENCH  DIVISION. 

Wednesday,  Dec.  9,  1896. 

(Before  Wills  and  Weight,  J  J.) 

Umfreville  (app.)  V.  The  London  County  Council  (reaps.)  (a) 

Public  Health  {London)  Act,  1891 — Farmer  keeping  coics  on  his 
premises  —  "  Cowkeeper"  —  Licence  from  County  Council  — 
54  4-  55  Vict.  c.  76,  ss.  20,  141. 

A  person  who,  being  the  occupier  of  a  farm  within  the  county  of 
London,  keeps  upon  his  premises  cows,  the  milk  of  which  is 
used,  not  for  sale,  but  for  fattening  calves,  is  not  a  '*  coto- 
keeper'^  within  sect,  141,  and  therefore  not  a  " dairyman'* 
within  sect,  20  of  the  Public  Health  {London)  Act,  1891,  and, 
consequently,  does  not  require  a  licence  from  the  London  County 
Council  for  the  keeping  of  such  cows, 

CASE  stated  by  the  metropolitan  police  magistrate  sitting  at 
the  Greenwich  Police-court. 

On  the  16th  day  of  May,  1896,  an  information  was  laid  before 
the  magistrate  on  behalf  of  the  respondents,  that  the  appellant 
on  the  21st  day  of  April,  1896,  being  a  person  carrying  on 
the  trade  of  a  dairyman,  did  unlawfully  use  certain  premises 
at  Joy  Farm,  Brockley,  in  the  county  of  London,  and  within  the 
metropolitan  police  district,  as  a  cow-house  without  a  licence 
from  the  respondents,  contrary  to  the  Public  Health  (London) 
Act,  1891  (54  &  55  Vict.  c.  76). 

At  the  hearing  of  the  information  the  following  facts  were 
either  proved  or  admitted  : 

The  appellant,  at  the  date  of  the  alleged  offence,  lived  at 
and  was  the  occupier  of  the  premises  known  as  the  Joy  Farm, 
Brockley,  which  are  in  the  parish  of  Lewisham  and  county  of 
London,  and  within  the  Metropolitan  Police  district,  and  was 
keeping,  on  a  part  of  the  premises  which  was  fitted  up  as  a  cow- 
house, three  cows,  five  heifers,  a  young  bull,  and  three  calves. 
Three  of  the  cows  were  in  full  milk.  The  appellant  did  not  sell 
the  milk,  but  was  using  it  to  rear  up  and  fatten  calves  for 
sale  to  butchers.  The  premises  in  question  had  formerly  been 
licensed  by  the  respondents  as  a  cowhouse  or  place  for  the 
keeping  of  cows,  pursuant  to  sect.  20  of  the  Public  Health 
(London)    Act,   1891,   but   in   October,  1894,  the  respondents 

(a)  Reported  by  W.  W.  Orb,  Esq.,  BarriBter-at-Law. 
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refased  to  renew  the  licence,  and  the  premises  thereafter  ceased  Umfrbvilli 
to  be  licensed,  and  at  the  date  of  the  alleged  offence  were  not  ^^  London 
licensed  under  sect.  20.  gountt 

The  appellant  contended  that  inasmuch  as  he  did   not   sell      Council. 
milk,  he  was  not  carrying  on  the  business  of  a  dairyman  within        ^^. 
the  meaning  of  sect.  20.  ' 

The  respondents  contended  that  inasmuch  as  the  appellant  was  Local  Govern- 
carrying  on  the  business  of  a  cowkeeper,  and  was  keeping  cows  "*1?!iz).»^ 
in  the  course  of  his  business,  an  offence  within  sect.  20  had  been     Licence— 

committed.  Farmer  keep- 

The  learned  mafristrate  was  of  opinion  that  the  appellant  was    **t?5°lJ*T*i. 

,       1®   .  «         n    .  ^  -i.!.'       xT_  •  ^  Public  Health 

carrymg  on  the  busmess  of  a  dairyman  within  the  meaning  of  (London)  Act, 
sect.  20,  inasmuch  as  he  was  a  cowkeeper  within  sect.    141,  and  1891—54^55 
therefore  a  dairyman  within  the  meaning  of  the  Act,  and  he     ^*^oa^*iIi' 
convicted  the  appellant,  and  fined  him  bs,  and  28.  costs.  *     ' 

The  qaestion  for  the  opinion  of  the  Court  was,  whether  upon 
the  above  facts  the  decision  was  right  in  point  of  law. 

The  Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76) 
provides  : 

Sect.  20.  A  person  carrying  on  the  business  of  a  slaughterer  of  cattle  or  horses, 
knacker,  or  dairyman,  shall  not  use  any  premises  in  London  (outside  the  city  of 
London)  as  a  slaughter-house,  or  knacker's  yard,  or  a  cowhouse  or  place  for  the  keep- 
ing of  cows,  without  a  licence  from  the  County  Council,  and  if  he  does  he  shall  for 
each  ofiFence  be  liable  to  a  fine  not  exceeding  5/.,  and  the  fact  that  cattle  have  been 
taken  into  unlicensed  premises  shall  be  primd  facie  evidence  that  an  ofiFence  under 
this  section  has  been  committed. 

Sect.  141.  In  this  Act,  unless  the  context  otherwise  requires. 

The  expression  ^  dairy  ''  includes  any  farm,  farmhouse,  cowshed,  milk-store,  milk- 
shop,  or  other  place  from  which  milk  is  supplied,  or  in  which  milk  is  kept  for  thn 
porpoeesof  sale; 

The  expression  <*  dairyman  "  includes  any  cowkeeper,  purveyor  of  milk,  or  occupier 
of  a  dairy. 

Ths  appellant  in  person. — The  magistrate  was  wrong  in 
convicting  under  the  circumstances  of  this  case.  No  business 
or  trade  was  carried  on  here  within  the  meaning  of  sect.  20. 
Under  sect.  141  the  expression  ^'  cattle  '^  includes  sheep,  goats, 
and  swine,  and  if  the  County  Council  were  right  in  their  conten- 
tion, no  person  could,  within  the  limits  of  the  Act,  keep  a  cow  or 
sheep  for  his  own  use  without  being  a  cowkeeper,  and  therefore 
a  dairyman  within  the  meaning  of  sect.  20,  so  as  to  require  a 
licence  under  that  section.  The  Act  of  Parliament  could  not 
have  contemplated  that  result. 

Daldy  for  the  respondents. — The  magistrate  had  found  as  a 
fact  that  this  place  was  used  for  keeping  cows  ;  the  appellant  was 
therefore  a  cowkeeper,  and  being  a  cowkeeper  he  came,  by  sect. 
141,  within  the  expression  "  dairyman,^'  and  therefore  within  sect. 
20  as  a  dairyman.  [Wsight,  J. — He  is  not  a  cowkeeper;  he  is  a 
farmer,  and  to  support  this  judgment  you  must  put  it  as  high  as 
this,  that  every  farmer  who  keeps  a  cow  must  have  a  licence  from 
the  County  Council  to  keep  a  cow.]  Sect.  20  is  a  repetition  of 
sect.  93  of  the  Metropolis  Management  Amendment  Act,  1862, 
except   that   the   words   in   that   section  were  *^  cowkeeper  or 
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Umprevuxb  dairyman/^  whereas  the  word  in  the  present  section  (sect.  20)   is 

The  London  "  dairyman  "  simply,  the  word  "  cowkeeper  "  being  omitted.  So, 

CoDNTT      sect.    28   of  the  present  Act  was  analogous  to  sect.  34  of  the 

Council.      Contagious  Diseases  (Animals)  Act,  1878,  the  words  there  being 

1896         ^^  ^^®  trade  of  cowkeepers  or  dairymen,*'  whereas  in  the  present 

'        Act  the  words  are  simply   "the   trade   of  dairymen.''     These 

Local  Govern-  provisions  were  repealed,  but  they  showed  that  the  phrases  "  cow- 
?n«»t--"  Cow-  keepers  "  and  ''  dairymen  "  were  interchaugeable,  and  the  pro- 
Licence—     visions  as  to  ^^ cowkeepers  and  dairymen"  are  now  all  included 
Parmer  keep-  in  this  compeudious  Act  under  the  term  ^'  dairymen." 
p*fc?-^^ff'~i*fc      Wills,  J. — I  am  of  opinion  that  this  appeal  must  succeed.  No 
{London)  Act,  ^fifence  is  committed  under  the  section,  so  far  as  this  question  is 
1891— 54 4-55  concerned,  unless  the  person  carries  on  the  business  of  a  cow- 
Vict.  c.  76,    keeper.     I  find  in  a  dictionary  what  seems  to  me  to  be  a  very 
'**■     '       '    good  definition  of  "  cowkeeper,"  namely,  one  whose  business  it 
is   to   keep   cows,  and  if  the  appellant's  business  was  that  of 
keeping  cows,  he  would  be  within  the  Act.     But  his  business 
seems  to  me  to  be  that  of  a  farmer  and  nothing  else.     Now 
unless  the  Act  is  to  be  read  as  saying,  that  any  farmer,  who,  as 
an  incident  in  the  occupation  of  his  farm,  keeps  cows,  is  within 
the  Act,  then  the  appellant  is  without  the  Act,  and  not  within  it. 
In  my  opinion  the  Act  was  never  intended  to  have  so  wide  an 
application  as  that.     The  business  of  a  farmer  is  a  perfectly  well- 
known  one,  and  there  is  no  difficulty,  or  danger  to  the  public, 
in  construing   the   Act   as  I  have  indicated.     There  are  other 
provisions   in  the  Act  which  amply  protect  the  public,  as  far  as 
legislation  can  do  so,  from  the  distribution  of  unwholesome  milk, 
supposing  that  the  sale  of  milk  is  part  of  the  farmer's  business, 
though  he  be  a  farmer.     There  are  also  ample  provisions  for 
protecting  the  public  in  case  a  farmer's  farm  premises  are  so 
managed  as  to  be  a  nuisance  and  dangerous  to  health.     With 
regard  to  the  carrying  on  of  the  business  of  a  cowkeeper,  we  all 
know  what  that  means.     It  is  a  special  business  of  its  own.     Of 
course  if  that   business  is  carried  on  by  itself,  it  is  a  totally 
difi*erent  thing  from  having  cows  which  may  occupy  people  in 
the  daytime,  but  which  is  a  mere  incident  in  the  carrying  on  of 
the  business  of  a  farmer.     In  the  one  case  the  person  does  carry 
on  the  business  of  a  cowkeeper,  but  in  the  other  case  he  carries 
on,  not  the  business  of  a  cowkeeper  but  the  business  of  a  farmer, 
which  is  a  very  different  thing.     In   my  judgment  the  appeal 
must  succeed,  and  with  costs. 

Wright,  J. — I  agree,  and  I  may  add,  that  the  construction 
put  upon  the  Act  by  my  learned  brother  is  strengthened  by  the 
words  in  sect.  141,  amongst  which  the  word  ''cowkeeper"  is 
used,  namely,  "  dairyman "  includes  cowkeeper,  purveyor  of 
milk,  or  keeper  of  a  dairy. 

Appeal  allowed. 
Solicitor  for  the  respondents,  W,  A.  Blaaland, 
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QUEEN'S  BENCH  DIVISION. 

Friday,  Dec.  11,  1896. 

(Before  Wills  and  Wright,  JJ.) 

Mantle  (app.)  v.  Jordan  (reap.) 

Local  Grovemment — County  council — Bye-law — Use  of  obscene 
language  in  dwelling-house  abutting  on  public  street — Validity 
—Locul  Qovernmmt  Act,  1888,  (51  ^  52  Vict,  c.  41)  s.  16  ; 
Municipal  Corporations  Act,  1882,  (45  ^  46  Vict.  c.  50), 
s,  23. 

A  county  council,  under  the  powers  conferred  by  sect,  16  of  the 
Local  Qovemment  Act,  1888,  to  make  bye-lawsfor  ^*  the  good 
rule  and  government  ^'  of  the  county,  made  a  bye-law  prohi- 
biting, under  a  penalty,  any  person  from  using  in  any  hou^se, 
building,  garden,  or  other  place  abutting  on  or  near  to  a  street 
or  public  place,  any  violent,  profane  or  obscene  la/nguage  to  the 
annoyance  of  any  person  in  such  street  or  public  place. 

Held,  that  the  bye-law  was  one  which  could  properly  be  made'  for 
'^  the  good  rule  and  government  "  of  the  county,  and  was  valid ; 
and  that  therefore  a  man  who  had  used  obscene  language  in  his 
dwelling -hov^e,  in  a  room  abutting  upon,  and  the  door  of  which 
opened  info  the  public  street,  to  the  annoyance  of  various  persons 
in  such  street,  ought  to  have  been  convicted  under  the  bye-law. 

CASE  stated  by  four  justices  of  the  peace,  acting  for  the 
Market  Bosworth  Petty  Sessional  Division  of  the  county 
of  Leicester. 

At  a  petty  sessions  holden  at  Hinckley,  on  the  9  th  July,  1896, 
an  information  was  preferred  by  the  appellant,  an  inspector  in 
the  Leicestershire  police  force,  against  the  respondent,  for  that 
he,  the  respondent,  on  the  16th  day  of  May,  1896,  at  Barwell 
in  the  county  of  Leicester,  did  unlawfully  use  certain  indecent 
and  obscene  langaage  in  ''  his  dwelling-house  abutting  upon  and 
in  a  certain  public  street,  called  Chapel-street,  against  the  bye- 
laws  for  the  good  rule  and  government  of  the  said  county  of 
Leicester/' 

This  information  was  heard,  determined^  and  dismissed  by  the 
justices. 

It  was  proved  on  the  part  of  the  appellant,  and  found  as  a  fact, 
that  the  respondent  did  on  the  day  in  question,  at  Barwell  afore- 
said, use  certain  indecent  and  obscene  language  in  his  dwelling- 
house  in  a  room  abutting  upon,  and  the  door  of  which  opened 

(a)  Reported  by  W.  W.  Obr,  Esq.,  Barriiter-at-Law. 

H   H    2 
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Mantle  into^  and  was  at  the  time  of  tlie  alleged  offence  open  to  a  certain 

J   *•  public  street^  called  Chapel-street^  to  the  annoyance  of  a  large 

'  number  of  persons  then  in  such  street. 

1896.  The  bye-laws  in  question  were  bye-laws  '*  for  the  good  rule 

■~~~  and  government  '^  of  the  oountv  of  Leicester  made  on  the  6fch 
\^t-^T  day  of  November,  1895,  and  approved  by  Her  Majesty's  Seore- 

Iaw8 — Qood  tary  of  State. 

government—      No.  7  of  such  bye-laws  is  as  follows  : 

Prohibition  of     No  person  shall  in  any  hoose,  bnildingf  grarden,  land,  or  other  place  abutting  on  or 
obscene  Ian-    near  to  a  street  or  public  place,  make  use  of  any  violent,  abasiye,  profane,  indecent, 
guage  in       or  obAcene  language,  gestare,  or  conduct,  to  the  annoyance  of  any  person  in  such 
house  abutting  street  or  public  place. 

45  ^  46  Viet.  Od  behalf  of  the  appellant  it  was  contended  that  the  Leicester- 
c.  50, 8.  23 ;  shire  County  Court  had  full  power,  under  sect.  1 6  of  the  Local 
^l  ti^^lt  Governmeut  Act,  1888,  to  make  the  bye-law. 

*  *  The  respondent  appeared  in  person   before  the  justices  and 

defended  the  case.  He  called  no  witnesses,  and  practically  did 
not  dispute  the  facts,  but  stated  in  defence  that  he  ^^  was  only 
having  a  few  words  with  his  wife,  and  committed  no  breach  of 
any  bye-law  in  the  public  street." 

The  justices  considered,  that  having  regard  to  the  fact  that 
sect.  187  of  the  Public  Health  Act,  1875  is  made  applicable  to 
the  said  bye-laws  by  sect.  16  of  the  Local  Government  Act,  1888, 
and  that  the  same  section  of  the  Public  Health  Act  made  all  the 
provisions  of  that  Act  relating  to  bye-laws  applicable,  thus 
incorporating  sect.  182  of  the  same  Act,  by  which  it  is  provided 
that  no  bye-law  "  shall  be  of  any  effect  if  repugnant  to  the  laws 
of  England,  er  to  the  provisions  of  this  Act,^'  and  having  regard 
also  to  the  fact  that  the  provisions  of  the  Town  Police  Glauses 
Act,  1847  (10  &  11  Vict.  c.  89),  with  respect  (inter  alia)  to 
obstructions  and  nuisances  in  the  streets,  are,  by  sect.  171  of  the 
Public  Health  Act,  1875,  incorporated  with  that  Act,  and  that 
sect.  28  of  the  Town  Police  Clauses  Act  does  not  extend  to  an 
offence  similar  to  that  charged  in  the  information  in  the  present 
case,  committed  elsewhere  than  in  a  street,  and  makes  no  mention 
of  houses  or  land  adjacent  thereto,  it  was  doubtful  if  the  county 
council  had  any  power  to  make  the  bye-law  in  question,  and  in 
support  of  this  position  they  relied  on  the  decision  of  Strickland 
V.  Hayes  (74  L.  T.  Rep.  137;  (1896)  1  Q.  B.  290),  and  especially 
on  the  judgment  of  Lindley,  L.J.  in  that  case,  and  they  also 
referred  to  the  judgment  of  Lord  Bussell,  C.J.,  in  the  subsequent 
case  of  Burnett  v.  Berry  (74  L.  T.  Rep.  494 ;  (1896)  1  Q.  B.  641), 
in  which  he  criticised  the  judgment  of  Lindley,  L.J.  in  the  former 
case. 

The  justices,  although  they  were  of  opinion  that  the  facts 
proved  would  be  ample  to  justify  a  conviction  under  the  bye- 
law,  if  the  bye-law  were  valid,  did  not  think  it  right  to  convict 
the  respondent,  inasmuch  as  they  entertained  a  doubt  as  to  the 
validity  of  the  bye-law. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
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bye-law^  under  which  the  information  was  laid,  was  and  is  ultra      Mantlb 
vires,  unreasonable  and  repugnant  to  the  general  law  of  the     j^i^^ 

land^   or  the  provisions  of  the  Public  Health  Act,  1875,  and        

therefore  invalid.  1896. 

By  sect.  16  of  the  Local  Government  Act,  1888  (51  &  52  Vict.  ^iocarGorem- 

C*  ^^)  '  ment — Bye- 

A  comity  oooncil  shall   have  the  same  power  of  making  bye-laws  in  relation  to    law8 — Good 
their  county    ...    as  the  conncil  of  a  borongh  have  of  making  bye-laws  in  rela-       rule  and 
tion  to  their  borough,  under  sect.  23  of  the   Municipal  Corporations  Act,  1892,  and  government  — 
sect.  187  of  the  Public  Health  Act,  1875,  shall  apply  to  such  bye-laws.  Prohibition  of 

obscene  Ian- 

By  sect.  23  (1)  of  the  Municipals  Corporations  Act,  1882  (45     guagein 

&  46  Vict.  C.  50)  :  houaeahutting 

on  etreete — 
The  council  may,  from  time  to  time,  make  such  bye-laws  as  to  them  seem  meet  for  ^5  a-  46  Vict. 
the  good  rule  and  govemment  of  the  borough,  and  for  prevention  and  suppression  of  ^  ^q  ^^  23  •* 
nuisances  not  already  punishable  in  a  summary  manner,  by  virtue  of  any  Act  in  force  g/  ^  52  Vict. 
throughout  the  borough,  and  may  thereby  appoint  such  fines,  not  exceeding  in  any  ^  4^  «  16.* 
case  51.,  as  they  deem  necessary,  for  the  prevention  and  suppression  of  offences  *  >  *  * 
against  the  same. 

Toller  for  the  appellant. — By  sect.  16  of  the  Local  Govern- 
ment Act,  1888,  a  county  council  has  the  same  pov^er  to  make 
bye-laws  as  a  borough  council  under  the  Municipal  Corporations 
Act,  1882  ;  and  by  sect.  23,  sub-sect.  1  of  the  latter  Act,  a 
borough  council  has  power  to  make  bye-laws  "  for  the  good  rule 
and  government  of  the  borough,*'  and  ^' suppression  of  nuisances.'* 
The  question,  therefore,  now  was  whether  this  bye- law  was  one 
that  could  properly  be  made  '^  for  the  good  rule  and  government 
of  the  county,"  as  well  as  for  the  "  suppression  of  nuisances " 
within  the  county,  or  whether  it  was  ultra  vires.  He  submitted  that 
the  bye-law  was  good  and  not  ultra  vires.  The  case  was  wholly 
different  from  Strickland  v.  Hayes  (74  L.  T.  Rep.  137 ;  (1896) 
1  Q.  B.  290),  upon  which  the  justices  seemed  to  have  based  their 
decision.  In  that  case  there  were  no  words  in  the  bye-law  that 
the  act  should  be  done  to  the  ^'annoyance  of  any  person,"  as 
there  were  in  the  present  case,  and  that  circumstance  completely 
distinguished  the  two  cases.  The  present  case  fell  within  the 
decisions  in  Tealev.  Harris  (13  Times  L.  Rep.  15)  and  Bv/metty. 
Berry  (74  L.  T.  Rep.  494;  (1896)  1  Q.  B.  641).  He  also  referred 
to  the  definition  of  a  '^  common  nuisance,"  in  Hale's  ''  Pleas  of 
the  Crown." 

The  respondent  did  not  appear. 

Wills,  J. — I  am  of  opinion  that  this  appeal  must  succeed.  I 
think  this  was  an  offence  against  good  rule  and  government,  and 
I  think  also  that  it  was  a  nuisance.  The  county  council  had 
power  to  make  bye-laws  "  for  the  good  rule  and  government  " 
of  the  county,  and  also  for  the  suppression  of  nuisances."  I 
think  this  bye-law  can  be  supported  on  both  grounds.  The 
case,  therefore,  must  go  back  to  the  magistrate  to  convict. 

'    '         ^      '  Appeal  allowed ;  Case  remitted. 

Solicitors  for  the  appellant.  Field,  Boscoe,  and  Oo.,  for  Freer, 
Leioester. 
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CENTRAL  CRIMINAL  COURT. 

Thursday,  Jan.  14,  1897. 

(Before  Hawkins,  J.) 

Reg.  t;.  Smith,  (a) 

Evidence — Statement    made    by   deceased   person  in    prisoner's 

presence — When  admissible. 

A  mere  statement,  not  amoimting  to  a  dying  declaration,  made  by 
a  deceased  person  in  the  presence  of  an  accused  person^  ought 
not  to  be  admitted  as  evidence  against  such  accused  unless  it  is 
accompanied  by  evidence  which  would  justify  the  jury  in  finding 
that  such  statement  wait  made  upon  an  occasion  when  the  accused 
had  an  opportunity  of  answering,  and  might  reasonably  be 
expected  to  answer  it,  and  in  drawing  an  inference  from  his 
omittiJig  to  deny  or  question  it,  or  from  his  languo/ge  or  de-- 
meanour  that  he  did  not  dissent  from  the  truth  of  it. 

The  question  whether  there  is  any  sv^h  evidence  for  the  considera- 
tion  of  the  jury  is  for  the  Cou/rt  to  decide.  If  the  Court  thinks 
there  is  such  evidence  the  weight  of  it  and  the  inference  to  be 
drawn  from  it  is  for  the  jury  to  determine. 

THE  defendant  was  indicted  under  24  &  25  Vict.  c.  100,  s.  58 
for  feloniously  and  unlawfully  using  means  with  intent  to 
procure  the  miscarriage  of  a  girl  named  Constance  Fletcher. 

In  the  course  of  the  case  the  following  facts  were  proved  : 

On  the  28th  day  of  November,  1896,  about  4.10  p.m.,  an 
inspector  of  the  metropolitan  police  went  to  the  residence  of 
Constance  Fletcher,  who  was  then  ill  in  bed.  There,  in  the 
presence  of  her  mother  and  sister,  the  inspector  took  a  statement 
from  her  which  he  reduced  into  writing.  The  same  night,  about 
eleven  o^  clock,  he  returned  with  another  inspector  of  police  and 
the  prisoner. 

In  the  presence  of  the  prisoner  questions  were  put  by  the 
police  to  the  girl,  who  was  then  in  a  very  critical  condition. 
Those  questions,  together  with  the  answers  given  by  her,  were 
then  and  there  reduced  into  writing. 

The  prisoner,  after  hearing  these  answers,  said,  "  That  is  not 
true.'' 

The  girl  died  shortly  afterwards,  within  an  hour  or  so. 

(a)  Reported  by  Arthub  E.  Oill,  Esq.,  Barrister-at-Law. 
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1897. 

Evidenee- 


by  deceased 
person — 

Presence  of 
prisoner. 


It  was  not  and  conld  not  be  contended  on  behalf  of  the  prose- 
cution that  either  of  the  statements  of  the  deceased  so  reduced 
into  writing  was  admissible  as  a  dying  declaration^  nor  that  it 
was  part  of  the  res  gestoB. 

Mathews  and  Avory,  for  the  prosecution^  proposed  to  read  in 
evidence  against  the  accused  the  statement  containing  the  ques-  ^d^^ibiuty 
tions  and  the  answers  of  the  deceased  girl  made  in  the  prisoner's   —statement 
presence. 

Hawkins,  J. — For  what  purpose  ? 

Avory, — As  evidence  of  a  statement  made  in  the  presence  of 
the  prisoner. 

Hawkins,  J. — That  per  se  is  not  sufficient. 

Avory. — Any  statement  made  in  the  presence  of  a  prisoner  is 
evidence  against  him. 

Hawkins,  J. — No.  It  is  not  so.  The  statement  if  made  in 
his  absence  would  clearly  not  be  evidence  against  him  of  the 
facts  contained  in  it.  It  makes  no  difference  that  it  was  made 
in  his  presence  unless  evidence  could  be  adduced  which  would 
justify  the  jury  in  finding  that  the  prisoner,  having  heard  the 
statement  and  having  the  opportunity  of  explaining  or  denying 
it,  and  the  occasion  being  one  upon  which  he  might  reasonably 
be  expected  to  make  some  observation,  explanation,  or  denial,  by 
his  silence,  his  conduct,  or  demeanour,  or  by  the  character  of 
any  observations  or  explanations  he  thought  fit  to  make,  sub- 
stantially admitted  the  truth  of  the  whole  or  some  portion  of  it. 
Whether  the  evidence  offered  for  this  purpose  in  this  or  in 
analogous  cases  would  justify  the  jury  in  so  finding  or  in  drawing 
such  inference  is  a  question  for  the  judge  to  determine  before  he 
admits  the  evidence.  If  he  thinks  there  is  such  evidence,  he 
ought  to  allow  the  statement  with  that  evidence  to  be  submitted 
to  the  jury,  with  a  direction  that,  if  they  come  to  the  conclusion 
that  the  prisoner  had  so  admitted  the  truth  of  the  whole  or  any 
part  of  it,  they  might  take  the  statement,  or  so  much  of  it  as 
they  thought  was  admitted  (but  no  more),  into  consideration  as 
evidence  in  the  case  generally ;  not  because  the  statement 
standing  alone  afforded  any  evidence  of  the  matters  contained 
in  it,  but  solely  because  of  the  prisoner's  admission  of  its  truth ; 
but,  unless  they  found  as  a  fact  that  there  was  such  admission, 
they  ought  to  disregard  the  statement  altogether.  If  on  the 
other  hand  the  judge  is  of  opinion  that  there  is  no  such  evidence 
which  would  justify  the  jury  in  arriving  at  such  a  conclusion  he 
ought  not  to  allow  the  statement  to  be  read  or  communicated  to 
them.  This  is  the  true  test  to  be  applied  in  considering  whether 
a  statement  made  in  the  presence  of  an  accused  person,  other 
than  a  dying  declaration,  or  a  statutory  deposition,  is  allowable  or 
not  allowable  a^rainst  him  as  evidence  of  the  truth  of  its  contents: 
see  Beg.  y.Lillyman  (1897),  2  Q.  B.  167. 

Avory. — ^I  submit  that  the  statement  is  admissible  even  if  the 
prisoner  clearly  dissents  from  it. 

Hawkins,  J. — In  my  opinion  it  is  not  so.      How  can  a  simple. 
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Reg.        emphatic  and  distinct  denial  be  turned  into  an  admission  of  the 
c,  ^*  truth  of  the  contents  of  a  statement  not  otherwise  admissible? 

'       To  allow  such  a  statement  to  be  put  in  evidence,  even  though 

1897,        accompanied  by  evidence  of  the  prisoner's  denial  of  it,  could  not 

^      _    fail  to  be  most  unfairly  prejudicial  to  him  ;  for  when  once  read  as 

AdmisaibiiUy  ©vidence,  it  would  be  extremely  difficult,  if  not  impossible,  to  pre- 

— Statement  vent  it  from  making  an  impression  hostile  to  the  prisoner,  upon 

by  deceased   the  miuds  of  an  Ordinary  jury.     The  death  of  the  girl  makes  not 

Pr^mcTof    *^®  slightest  difference. 

prisoner.  Avory. — The  question  for  the  jury  is  what  inference  are  they 
going  to  draw  from  the  prisoner's  conduct  on  hearing  a  certain 
statement  made. 

Hawkins,  J. — That  would  be  a  true  proposition  if  there  were 
in  the  opinion  of  the  judge  any  evidence  from  which  the  jury 
would  be  justified  in  drawing  the  inference  that  he  admitted  the 
truth  of  the  statement.  If  it  were  allowable  without  such  evi- 
dence an  accused  prisoner  might  be  grievously  and  unjustly  pre- 
judiced. This  ought  to  be  rendered  impossible.  Whether  in  this 
case  there  is  any  such  evidence  is  for  me  to  decide.  I  am  of 
opinion  there  is  not ;  and  therefore  for  the  reasons  I  have  stated 
I  ought  not  to  allow  the  statement  to  be  read. 

Mathews  admitted  on  the  part  of  the  prosecution  that  there  was 
not  sufficient  evidence  to  go  to  the  jury  in  support  of  the  indictment 
if  the  statement  of  the  deceased  were  excluded. 

Mulholland,  Q.C.  and  Marshall  Hall,  for  the  defence,  were  not 
called  upon. 

Hawkins,  J. — (In  directing  the  jury  to  acquit  the  prisoner.) — 
Gentlemen,  you  have  listened  to  the  discussion  as  to  the  admis- 
sibility of  the  tendered  statement ;  the  objection  to  the  evidence 
is  not  a  mere  technical  one,  and  the  view  I  have  taken,  must  I 
think  commend  itself  to  you  and  to  all  fair  minded  persons.  I 
will  illustrate  it  very  simply.  If  a  man  went  into  another's 
presence  and  addressing  him  said,  '^  on  such  and  such  a  day  you 
robbed  me  of  my  purse  and  money,"  and  the  person  so  accused 
said  ''  pray  do  not  remind  me  of  it  any  more,  forgive  me,  I  am 
sorry,"  that  would  be  clear  evidence  from  which  a  jury  might 
well  draw  the  inference  that  the  accused  admitted  his  guilt.  On 
the  other  hand,  if  the  accused  replied,  '^  this  is  an  outrageously 
false  and  wicked  accusation,"  no  man  in  his  senses  could  honestly 
construe  that  into  an  admission  that  he  had  committed  the  crime 
imputed  to  him.  I  entertain  a  very  decided  opinion  that^  before 
a  bare  statement  made  by  another  person  in  an  accused  person's 
presence  and  prejudicial  to  him  is  allowed  to  be  used  as  evidence 
against  him,  there  must  be  something,  in  the  shape  of  action, 
conduct  or  words  which,  in  the  opinion  of  the  judge,  would  justify 
the  jury  in  drawing  an  inference  that  the  accused  substantially 
admitted  the  story  told  against  him.  Here  the  only  thing  that 
the  prisoner  said  or  did  when  the  statement  was  made  was  to 
turn  and  say,  ''  this  is  not  true."  I  therefore  refuse  to  allow  the 
evidence  to  be  submitted  to  you,  and  as  there  is  admittedly  no 
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other  material  evidence  to  affect  the  prisoner^  yonr  verdict  must 

be  one  of  acqnittal. 

Verdict,  Not  Grv/ilty. 
Solicitor  for  the  prosecution,  The  Solicitor  to  the  Treasury, 
Solicitors  for  the  defence,  Day*  RtLsaell  and  Co. 
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QUEEN'S  BENCH  DIVISION. 

Satwday,  Dec.  19,  1896. 

(Before  Hawkins,  Oavb,  Wills,  Wbioht,  and  Kennedy,  JJ.) 

Bbadfobd  (Commissioner  of  Police)  (app.)  v,  Dawson  and  Pabebb 

(resps.)  (a) 

Betting — Payment  of  lost  bets  in  public-hottse — Bets  made  else- 
where— "  Using  house  for  purpose  of  betting  with  persons 
resorting  thereto '' — Knowingly  ''permitting"  house  to  be  so 
used— Betting  Act,  1853  (16  ^  17  Vict.  c.  119),  ss.  1,  3. 

The  m£re  payment  of  bets  which  have  already  been  lost  is  not 
"  betting  "  within  the  meaning  of  the  Betting  Act,  1858 ;  and 
consequently,  the  habitual  user  by  a  professional  bookmaker  of 
the  bar  of  a  public-house  for  the  purpose  of  meeting  and  paying 
to  customers  bets  which  had  previously  been  made  elsewhere  and 
lost  by  him,  is  not  a  user  of  the  place  ''for  the  purpose  of 
betting  with  persons  resorting  thereto"  within  the  mecming  of 
sect.  3  of  the  Act ;  and  neither  the  bookmaker  nor  the  licensee  of 
premises,  who  knowingly  permits  his  house  to  be  so  used,  can 
be  convicted  under  the  section. 

CASE  stated  by  Fenwick,  metropolitan  police  magistrate 
sitting  at  Sonthwark  Police-court. 

The  respondents  appeared  before  the  magistrate  to  answer 
respectively  the  charges  in  the  following  summonses  under  the 
Betting  Act,  1853  (16  &  17  Vict.  c.  119) : 

The  respondent  Dawson  for  "  that  he  on  the  8th,  9th,  12th, 
13th,  14th,  15th,  and  16th  days  of  May,  1896  being  a  person 
using  the  "  Duke's  Head  "  beerhouse,  Pocock-street,  Blackfriars, 
did  use  the  same  for  the  purpose  of  betting  with  persons  resort- 
ing thereto  contrary  to  sect.  3  of  16  &  17  Vict.  c.  119; "  and 
the  respondent  Parker  for  '^that  he  on  the  8th,  9th,  12th,  13th, 
14th,  15th,  and  16th  days  of  May,  1896,  being  the  occupier  of 
the  "  Duke's  Head "  beerhouse  aforesaid,  did  knowingly  and 

(a)  Reported  by  W.  W«  OsB,  Esq.,  Barrister- aULaw. 
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Bradiobd    wilfully  permit  the  same  to  be  used  by  Dawson  for  the  purpose 
Dawbom  and  ^^  betting  with  persons  resorting  thereto^  contrary  to  the  same 
Pabkkr      section  of  the  16  &  17  Vict.  c.  119/* 
—  The  following  facts  were  proved  before  the  magistrate  : 

^^-  The  defendant  Parker  was  at  the  date  of  the  alleged  offences 

Gaming—    *'^®  licensee  and  rated  occupier  of  the  "  Duke's  Head  "  beer- 
Betting--     house,  and  had  been  since  November,  1898.      Parker  resided  on 
^'br  T*^  ^  *^®  premises,  and  with  the  assistance  of  his  wife  carried  on  the 
^^—^v^^   basiness  of  the  beerhouse.     Prior  to  November,  1893,  the  defen- 
hou8e,"  ifc.-—  dant  Dawson  was  the  licensee  of  the  house;  and  the  defendant 
*  ^***^fcK*^^  Dawson  carries  on  the  basiness  of  a  professional  bookmaker. 
^^^^%iiing         ^^  ^^^  proved  to  the  satisfaction  of  the  magistrate,  that  on  the 
Aci^  1853—   seven  days  mentioned  in  the  summonses  the  defendant  Dawson 
16  4-17  Fie*,  was  at  the  '^  Duke's  Head''  beerhouse  between  the  hours  of 
<••       .  ««•  1  •  3  j^jj^  9  p.m.,  for  the  purpose  of  paying  out  to  a  number  of 
persons  who  resorted  to  and  came  into  the  said  house  for  the 
purpose,  sums  of  money  which  they  had  won  from  Dawson  on 
bets  made  by  such  persons  on  the  result  of  horseraces. 

The  defendant  Dawson  with  the  cognisance  and  connivance  of 
Parker  always  located  himself  in  the  private  part  of  the  bar  at 
the  comer  of  the  counter  close  to  a  back  room  or  parlour,  which 
he  was  permitted  by  Parker  to  make  use  of  at  will.  The 
habitual  practice  (which  the  magistrate  found  to  have  existed  on 
the  days  mentioned  in  the  summonses)  was  for  the  persons  who 
had  won  bets,  and  who  resorted  to  the  house  in  considerable 
numbers  for  the  purpose  of  obtaining  payment  of  their  bets,  to 
present  a  slip  of  paper  to  the  defendant  Dawson,  which  they 
usually  placed  on  the  counter.  Dawson  would  then  look  at  the 
slip,  step  into  the  back  room  above  referred  to,  come  out  again 
with  another  slip,  and  after  comparing  the  two  pay  over  to 
the  person  who  had  originally  handed  him  the  slip  the  sum  of 
money  which  appeared  to  be  due  to  such  person.  It  was  proved 
that  the  defendant  Parker  had  full  knowledge  of  the  nature  of 
the  transactions  carried  out  by  the  defendant  Dawson. 

No  evidence  was  adduced  on  the  part  of  prosecution  showing  the 
receipt  by  Dawson  at  the  "  Duke's  Head "  beerhouse  of  any 
slips  of  paper  or  money  at  the  initial  stage  of  the  betting,  neither 
was  there  any  evidence  to  show  when  or  where  the  agreements 
or  contracts,  in  pursuance  of  which  the  said  sums  of  money  were 
paid  over  by  Dawson  as  before  stated,  had  been  entered  into  and 
made;  but  the  learned  magistrate  was  satisfied  that  Dawson 
carried  on  the  material  part  as  above  set  forth  of  his  business  as 
a  professional  bookmaker  in  the  ^'  Duke's  Head "  beerhouse, 
and  used  the  house  to  that  extent  for  the  purpose  of  his  said 
business. 

It  was  contended  for  the  prosecution  that  the  habitual  user  of 
the  house  by  a  professional  bookmaker  for  the  purpose  of 
meeting  customers  with  whom  he  had  betting  transactions  by 
settling  up  with  them  any  bets  with  regard  to  which  they  were 
winners,  amounted  to  a  user  of  the  house  contrary  to  the  Betting 
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Aot|  1858^  and  it  was  submitted  that  tho  paying  oat  of  bets  was    Bradiord 
a  most  substantial  and  essential  part  of  the  transaction  of  betting,      ^^  ^^^ 
and  in  support  of  this  contention  the  case  of  Beg.  v.   Worton  (72      pabkbb 
L.  T.  Rep.  29;  (1895)  1  Q.  B.  227)  was  referred  to.  — - 

It  was  contended  for  the  defendants  that  the  transactions        ^^' 
which  it  had  been  proved  the  defendant  Dawson  was  a  party  to,     Qaming— 
coald  in  no  way  be  said  to  come  within  the  section  of  the  Act  in     Betting— 
question^  and  in  support  of  this  contention  the  case  (amongst  ^o»»««i^*din 
others)  of  Davis  v.  Stephenson  (62  L.  T.  Rep.  436 ;  24  Q.  B.   ^ly^^^ 
Diy.  529)  was  quoted.  house;*  ^c.  — 

The  magistrate  was  of  opinion  that  the  facts  above  stated,  as  "  Knowingly 
proved  before  him  did  not  in  point  of  law  constitute  the  com-  ^!I!^ie*^ 
mission  by  Dawson  of  an  offence  against  the  Betting  Act,  1853,   Act,  1853— 
and  he  dismissed  the  summons  against  him.     With  regard  to  the  ^^  4"  17  ^*<^^' 
defendant  Parker  it  was  admitted  by  the  prosecution  that  if  the  ^'  ^^^'  ***  ^'  ^* 
user  by  Dawson  was  not  illegal  the  case  against  the  licensee  of 
the  house  failed  also,  and  he  therefore  dismissed  the  summons 
against  him. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
decision  of  the  magistrate  was  right  in  law. 

Danckwerts  for  the  appellant. — The  short  point  is  as  to  the 
meaning  of  the  words  using  a  place  for  the  purpose  of  betting 
with  persons  resorting  thereto ;  in  other  words,  whether  the 
Betting  Act  of  1853  includes  within  its  operation  such  cases  as 
the  present,  where,  although  the  bets  themselves  may  not  have 
been  made  upon  the  premises,  they  were  actually  paid  upon  the 
premises.  The  case  finds  that  Dawson  was  a  professional  book- 
maker, and  that  he  habitually  carried  on  in  these  premises  a 
substantial  part  of  his  business  as  a  bookmaker,  and  that  he  did 
so  with  the  knowledge  and  connivance  of  the  respondent  Parker. 
The  case  turns  on  the  construction  of  sects.  1  and  3  of  the  Act, 
and  under  these  sections  the  magistrate  held  that  the  house  was 
not  used  in  contravention  of  the  Act,  and  could  not  be  so  used 
unless  betting  was  carried  on  in  it.  If  this  decision  is  right  it 
will  considerably  narrow  the  operation  of  the  Act.  [Hawkins, 
J . — No  part  of  the  wagering  contract  was  made  in  the  house ; 
the  contract  of  wagering  was  complete,  the  event  was  over,  and 
nothing  remained  but  to  pay  over  the  money.]  The  point  was  that 
the  transaction  of  betting  is  one  which  covers  both  the  making 
of  the  bet  itself  and  the  whole  carrying  out  of  the  operation  of 
betting,  and  the  object  of  the  Act  was  to  render  liable  to  the 
penal^  persons  who  use  the  place  for  the  purpose  of  betting. 
[Hawkins,  J. — Can  you  say  that  paying  a  bet  is  betting?] 
Paying  a  bet  is  a  part,  and  a  most  important  part,  of  the  business 
of  betting,  and  the  respondent  here  was  carrying  on  a  material 
portion  of  his  betting  business  in  this  house.  The  section  was 
drawn  in  general  terms  for  the  purpose  of  covering  as  wide  an 
area  as  possible.  A  person  uses  a  place  for  betting,  when  using 
it  for  the  purpose  of  receiving  or  paying  bets,  won  or  lost.  The 
injury  to  the  improvident  person — referred  to  in  the  preamble — is 
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Bradvobd    the  paying  of  the  bet  lost  by  him^  and  the  mischief  is  the  same 

Dawson  akd  ^^^^^^^^^  ^^®  ^®*  is  made.     [Haweiks^  J. — Where  is  there  a 

Parker,      syllable  in  the  Act  which  says  that  the  paying  of  bets  which  had 

already  been  lost  comes  within  sect.    8.]     There  is  no   direct 

^^-        statement  to  that  effect^  bnt  the  Act  is  directed  against  the  whole 
Gaming—    business  of  betting  of  which  the  payment  of  the  bets  is  a  material 

Betting—     part. 

^8968  paid  in  Bigham,  Q.O.  {J,  P.  Orain  with  him)  for  the  respondent 
^— '^f^wT  I^^ws^°* — 1^^®  point  was  a  simple  one.  The  object  aimed  at  by 
houMj'*  ^c—  the  Act  was  bettings  and  here  there  was  no  betting  at  all^  bnt  the 
"  Knowingly  mere  payment  of  bets  which  had  been  made  elsewhere.     [He  was 

permuting"    stopped.] 

Act,  1858—  I^'  ^«  Kershaw  for  the  respondent  Parker. 
16  ^  17  Vict.  Hawkins,  J. — I  am  of  opinion  that  this  appeal  must  be  dis- 
c.  119,  u.  1, 3.  missed.  The  offence  charged  against  the  respondent  Dawson 
was  alleged  to  have  been  committed  under  sect.  3  of  the  Act. 
Dawson  made  bets  with  various  persons,  and  he  used  this  house, 
which  was  kept  by  the  respondent  Parker,  for  the  payment  of 
the  bets  which  bad  already  been  made  by  him  and  lost.  Under 
these  circumstances  the  question  which  arises  here  is  whether 
paying  the  debts  which  had  already  been  made — ^whether  paying 
the  money  lost — comes  within  the  section.  I  cannot  read 
sects.  1  and  3  without  unhesitatingly  coming  to  the  conclusion 
that  this  was  not  a  betting  within  those  sections.  It  is  quite  true 
that  the  paying  of  a  bet  may  be  an  important  part  of  the  trans- 
action, but  it  does  not  follow  that  the  paying  of  a  bet  is 
'^  betting  "  within  the  meaning  of  these  sections.  My  opinion 
is  that — the  bet  being  over — the  mere  fact  of  paying  it  after- 
wards does  not  come  within  the  Act.  I  think^  therefore,  that 
this  appeal  must  be  dismissed. 

Gave,  J. — I  am  of  the  same  opinion.  It  is  clear  that  when 
you  are  paying  a  bet  already  lost  you  are  not  betting  any  more 
than  when  you  are  paying  for  a  quantity  of  wool,  say,  previously 
bought,  you  are  buying  the  wool. 

Wills,  J. — I  am  of  the  same  opinion. 

Wbight,  J. — I  confess  I  had  some  doubt  in  the  matter.  It 
seemed  to  me  that  sect.  3  was  intended  to  strike  at  betting 
transactions  altogether ;  but  as  this  is  a  penal  Act  it  ought  to  be 
construed  strictly,  and  I  do  not  think  it  necessary  to  dissent 
from  the  judgments  already  given. 

Kbnkbdt,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Wontner  and  Sons. 

Solicitor  for  the  respondent,  Churles  Butcher. 
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QUEEN'S   BENCH  DIVISION. 

Sattirday,  Dec.  12,  1896. 

(Before  Wills  and  Wright,  JJ.) 

KiLLiN  (app.)  V.  SwATTON  (resp.)  (a) 

Licensing — Peninsular  officers  and  soldiers — Claim  by  statute  to 
sell  liquor  without  licence — 53  Geo,  3,  c.  67,  s.  1. 

Hie  53  Geo.  8,  c.  67,  provided  that  all  such  officers,  mariners, 
soldiers,  or  marines,  oa  had  been  employed  in  the  service  of  His 
Majesty  since  the  year  1802,  and  also  the  wives 'and  children  of 
such  officers,  Sfc,  might  set  up  and  exercise  such  trades  a>s  they 
were  apt  and  able  for  in  any  city^  town,  or  place,  without  any 
let,  suit,  or  molestation  of  any  person  whatsoever,  any  statute, 
law,  ordinance,  custom  or  jprovision,  to  the  contrary  in  anyunse 
notwithstanding : 

Held,  that  this  Act  did  not  exempt  persons  coming  within  the 
classes  described  therein  from  the  general  provisions  of  the  licens- 
ing or  other  Acts,  but  had  reference  merely  to  various  restriction^t 
such  0,8  those  imposed  by  charters,  or  by  local  priviliges  or 
customs,  and  therefore  did  not  enable  a  person  to  sell  intoxicating 
liquor  without  the  proper  licence  under  the  Licensing  Acts. 

/^ASE  stated  by  an  alderman  of  the  city  of  London. 

The  appellant  was  summoned  before  the  alderman  sitting  at 
the  Mansion  House,  on  the  28th  day  of  July,  1896,  on  an  infor- 
mation laid  by  the  respondent,  acting  chief  inspector  in  the  city 
police,  for  that  he  did,  on  the  16th  day  of  July,  1896,  in  the  city 
of  London,  unlawfully  sell  by  retail  in  the  basement  of  45,  Fish- 
street  Hill,  certain  intoxicating  liquor  which  he  was  not  then 
licensed  to  sell  by  retail,  contrary  to  sect.  3  of  the  Licensing  Act, 
1872  (85  &  86  Vict.  c.  94). 

It  was  proved  or  admitted  that,  on  the  date  in  question,  the 
appellant  had  sold  certain  intoxicating  liquor  at  the  place  men- 
tioned in  the  summons,  and  that  he  was  not  then  licensed  to  sell 
the  same  in  accordance  with  the  provisions  of  the  Licensing  Act, 
1 828,  and  the  Acts  amending  the  same. 

That  the  appellant  was  the  lawful  son  of  one  Thomas  Killin, 
formerly  a  soldier  in  the  43rd  regiment  of  foot,  who  served  in  the 
Peninsular  war,  and  who  was,  in  1824,  after  fifteen  and  three- 
quarters  years^  service,  admitted  as  an  out  pensioner  at  Chelsea 
Hospital,  and  the  appellant  was  bom  in  November  1883. 

a)  Reported  by  W.  W.  Orb,  Esq.,  Bftirister-aULaw. 
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KiLLiN  That  the  appellant  had,  for  thirty-eight  years  preoeding  the 

SwATiow      present  year,  openly  carried  on  the  business   of  selling  wine, 

spirits,   or  beer,   in   the   county   of   London  and  elsewhere   in 

1896.    ^    England,  without  any  licence  under  the  Licensing  Acts,  and  this 

, .      .        business  was  carried  on  without  concealment,  but  the  appellant 

Acts— Sale  of  ^^^  ^ot  communicate  the  fact  that  he  was  carrying  on  such  a 

Uquor—      business  to  the  police  or  to  the  excise  authorities. 

fnmlie^'-      It  was  contended  on  behalf  of  the  appellant  that  {inter  alia) 

PenvMular    ^^^  right  and  privilege  of  carrying  on  the  trade  of  a  licensed 

ojBUcera,  ^c—  victualler,   and  of  selling  intoxicating  liquor  by  retail  without 

^^A7*^  ^'     a  licence  in  accordance  with  the  provisions  of  the  Licensing  Act, 

j8.   .     2828,  and  the  Acts  amending  the  same,  had  been  acquired  by 

him  under  the  statute  56  Geo.  3,  c.  67,  and  that  this  right  and 

privilege  were  not  affected  by  the  repeal  of  that  Act  by  the 

Statute  Law  Revision  Act,  1873  (36  &  87  Vict.  c.  91),  the  said 

right  and  privilege  being  in  existence  at  the  time  of  the  passing 

of  the  last-mentioned  Act,  and  therefore  within  the  exemptions  in 

that  Act. 

It  was  contended  for  the  respondent  that  the  statute  56  Greo.  3, 
c.  67,  did  not  apply  so  as  to  exempt  the  appellant  from  the  pro- 
visions of  sect.  3  of  the  Licensing  Act,  1872,  and  that,  if  it  did 
so  apply,  it  was  repealed  by  implication  by  the  Licensing  Acts 
of  1828,  1869,  and  1872,  if  not  already  so  repealed  by  some 
earlier  Act,  and  repealed  expressly  by  the  Statute  Law  Revision 
Act,  1873. 

The  learned  magistrate,  having  referred  to  sects.  3  and  72  of 
the  Licensing  Act^  1872,  and  the  Statute  Law  Revision  Act, 
1873,  held  that  the  appellant  should  have  obtained  a  licence,  and 
therefore  convicted  him,  and  ordered  him  to  pay  40«.  and  2s. 
costs. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
decision  was  right  in  point  of  law. 

The  56  Greo.  3,  c.  67,  was  passed  in  the  year  1816,  and  was 
intituled 

An  Act  to  enable  snch  oflBoers,  mariners  and  soldiers,  as  have  been  in  the  land  or 
sea  service,  or  in  the  marines,  or  in  the  militia,  or  any  corps  of  fenoible  men,  since 
the  42nd  year  of  his  present  Majesty*s  reign,  to  exercise  trades. 

Sect.  1  recites : 

Whereas  there  have  been  and  are  diyers  officers,  mariners,  soldiers  and  marines,  who 
have  served  his  Majesty  in  the  late  wars  by  sea  and  land,  some  of  whom  are  men  that 
used  trades,  others  that  were  apprentices  to  trades,  who  have  not  served  oat  their 
times,  and  others  who,  by  their  own  industry,  have  made  themselves  apt  and  fit  foe 
trades :  many  of  whom,  the  wars  being  now  ended,  would  willingly  employ  themselves 
in  those  trades,  which  they  were  formerly  accustomed  to,  or  which  they  are  apt  or 
able  to  follow  and  make  use  of  for  getting  their  living  by  their  own  laboar,  but  are 
or  may  be  hindered  from  exercising  those  trades  in  certain  cities  and  corporations, 
and  other  places  within  this  kingdom,  because  of  certain  bye  laws  and  customs  of 
those  places;  for  remedy  whereof,  be  it  enacted  .  .  .  that  all  such  officers, 
]  mariners,  soldiers  and  marines,  as  have  been  at  any  time  employed  in  the  service  of 

!,  his  Majesty,  since  the  22nd  day  of  June,  1802,  and  have  not  since  deserted  the  said 

service,  and  also  the  wives  and  children  of  such  officers,   mariners,  soldiers  and 
f  marines,  may  set  up  and  exercise  such  trades  as  they  are  apt  and  able  for  in  any  city, 

town,  or  plaice  within  this  kingdom,  without  any  let,  suit,  or  molestation  of  any 
person  or  persons  whatsoever,  for  or  .by  reason  of  the  using  of  such  trade. 
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Then  there  was  a  paragraph  that  such  persons  shoald  not  be      Killin 
liable  to  be  moved  from  their  last  legal  place  of  settlement^  which     ^    ^' 
18  not  material :  

And  if  any  such  officer^  or  officers,  mariner,  or  mariners,    ...     or  the  wife  or  1896. 

any  child  of  any  such  officer,  mariner,  soldier,  or  marine,  shall  be  sued,  impleaded  or         ^ ' 

indicted  in  any  court  whatsoever  within  this  kingdom  for  using  or  exercising  any      LicsnHng 
such  trades  as  aforesaid,  then  the  said  officer,  or  officers,  mariner  or  mariners,  soldier  ^ct» — Sale  of 
or  soldiers,  marine  or  marines,  or  the  wife  or  child  of  any  such  officer,  mariner,  soldier,       Uquor — 
or  marine,  making  it  appear  to  the  same  court  where  they  are  so  sued,  impleaded'or     Exemption 
indicted,  that  they  have  served  his  Majesty  as  aforesaid,  or  that  he,  she,  or  they,  is  or  from  licence — 
are  the   wife  or   wives,  child  or  children,   of    such   officer,  or  officers,  mariner  or     Peninsular 
mariners,  soldier  or  soldiers,  marine  or  marines,  who  shall  have  so  served  his  Majesty,   officerSf  ^c. — 
shall,  upon  the  general  issue  pleaded,  be  found  not  guilty  in  any  plaint,  bill,  informa-      58  Qeo,  3, 
tion  or  indictment  exhibited  against  them.  c.  67,  9.  1. 

Then  there  was  a  provision  as  to  payment  of  doable  costs,  and 
the  section  proceeded : 

And  all  judges  and  jurors  before  whom  any  such  suit,  information  or  indictment, 
shall  be  brought,  and  all  other  persons  whatsoever,  are  to  take  notice  of  this  present 
Act,  and  shall  conform  themselves  thereto,  any  statute,  law,  ordinance,  custom,  or 
provision,  to  the  contrary  in  anywise  notwithstanding. 

This  Act  was  expressly  repealed  by  the  Statute  Law  Revision 
Act,  1873  (36  &  37  Vict.  c.  91),  but  the  repeal  was  not  to  aflfect 
any  existing  status  or  capacity,  or  any  right  or  title  acquired  or 
accrued,  or  any  remedy  or  proceeding  in  respect  thereof. 

H,  Avory  for  the  appellant, — If  the  conviction  of  the  appellant 
was  right  in  this  case  then  the  Excise  authorities  have  been 
taking  a  wrong  view  of  the  matter  for  forty  or  fifty  years,  as  this 
is  the  first  time  objection  has  been  taken  to  this  trading.  This 
A.ct  applies  only  to  a  trade,  and  the  enacting  part  goes  further 
than  the  preamble.  The  concluding  words  are  that  this  Act  is  to 
be  taken  notice  of  "  any  statute,  law,  ordinance,  custom,  or  pro- 
vision to  the  contrary  notwithstanding."  So  that  the  operation 
of  the  Act  is  not  limited  to  mere  customs  and  bye-laws  of  cities 
or  corporations,  which  the  preamble  refers  to,  because  the  enact- 
ing part  entitles  any  person  to  carry  on  the  trade  without  any 
molestation.  [Weight,  J. — He  may  carry  on  the  trade,  but 
subject  to  the  regulations  made  by  the  general  law  in  the  case  of 
anybody  else.]  This  provision  was  intended  to  give  the  right  to 
carry  on  the  trade  without  being  subject  to  the  regulations  which 
affected  other  persons ;  and  the  preamble  itself  shows  that.  In 
the  city  of  London,  for  instance,  no  person  could  carry  on  the 
trade  of  a  vintner  without  being  a  member  or  freeman  of  the 
Vintners'  Company,  which  is  exactly  the  same  as  requiring  him 
to  obtain  a  licence,  and  the  statute  says  that,  notwithstanding 
any  such  custom,  he  shall  be  entitled  to  carry  on  that  trade  in  the 
city.  He  is  to  be  entitled  to  do  it  "any  statute  to  the  contrary 
in  anywise  notwithstanding."  That  must  apply  equally  to  any 
Licensing  Act  which  says  that  any  person  who  wishes  to  carry  on 
the  trade  of  a  licensed  victualler  shall  obtain  a  licence  for  doing 
it.  The  statute  shows  that  this  was  contemplated  as  a  business 
at  that  time,  becaase  the  4th  section  makes  a  special  exception  in 
favour  of  the  universities  of  Cambridge  and  Oxford.   A  man  may 
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EiDUN       set  ap  this  trade  of  a  vintner  without  a  licence^  and  whether  a 
SwATTOii     li<5enoe  is  required  by  statute  or  by  castom  of  a  particular  place 

'     can   make   no   difference.      [The   question  as   to   whether  the 

1896.       alleged  privilege  was  affected  by  the  repeal  of  the  Act  was  not 
,  ."^        arirned.l 
Act$—8aU  tS     ^*  ^*  Muir  for  the  respondenb,  was  not  called  upon  to  argue. 

liquor-^         WiLLS,  J. — I  think  this  case  is  perfectly  clear.     I  think  this 
^^J^^^old  Act  of  1816  clearly  meant  to  get  rid  of  all  the  difficulties 
P&nvnsular    which  were  imposed  by  charters  and  by  privileges  which  existed 
ojgicsrB,  ^6.—  in  particular  towns  and  localities,  and,  in  some  instances,  imposed 
^^/.7*°'  \     ^7  -^ots  of  Parliament.    The  guiding  words  of  the  enactment  are 
' ''   '    that  these  officers,  mariners,  and  so  on,  may  set  up  their  trades  in 
any  city,  town,  or  place  within  the  kingdom  without  any  let,  suit 
or  hindrance,  and  the  proviso  about  the  universities,  to  which  our 
attention  has  been  called,  shows  clearly  that  that  is  the  meaning. 
It  says  that,  notwithstanding  this  removal  of  all  those  legal  diffi- 
culties, the  universities  of  Oxford  and  Cambridge  shall  preserve 
their  privileges  to  interfere  with  the  business  of  people  who  pro- 
pose to  carry  on  the  business  of  vintners  without  their  authority 
and  control.     I  think  the  case  is  really  too  clear  for  argument, 
and  the  notion  that  these  people  are  exempt  from  all  the  general 
laws  of  the  kingdom,  which  regulate  the  particular  trades  and 
which  require  licences  in  these  tmdes,  is  to  my  mind  the  ne  plus 
ultra  of  absurdity. 
Wright,  J. — I  agree. 

Appeal  dismiased. 
Solicitors  for  the  appellant,  Tiddeman  and  Binthoven, 
Solicitor  for  the  respondent,  H,  H,  Crawford, 
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QUEEN'S  BENCH  DiyiSION. 

Dec.  Wand  12,  1896. 
(Before  Wills  and  Wright,  JJ.) 
CoLLMAN  (app.)  V.  Mills  (resp.).  (a) 


Local  government — Bye-laws — Creation  ofoffence — Power  to  make 

bye-law8  to  ''  regulate   conduct  of  businesses " — Prohibition  of 

acts  not  prohibited  by  statute— Validity — Liability  of  master 

for  acts  done  by  servant — Public  Health  {London)  Act,  1891 

(54  ^  55  Vict.  c.  76),  s.  19,  sub-sect.  4. 

Under  a  statutory  power,  which  enabled  the  local  authority  to  make 
bye-laws  for  "  regulating  the  cond/uct  of  any  businesses  specified  " 
in  a  section  of  the  Act,  amongst  which  was  the  business  of 
"  slaughterer  of  cattle/'  the  local  authority  made  bye-laws  pro- 
viding that :  '^  An  occupier  of  a  slaughter-house  (a)  shall  not 
slaughter  or  permit  to  be  slaughtered  any  animal  .  .  .  in 
any  part  of  the  premises  except  the  slaughter-house  ;  (c)  shall 
not  slaughter  or  permit  to  be  slaughtered  any  animal  within 
public  view,  or  within  the  view  of  any  other  animal  : — 

Held,  that  these  bye-laws  could  properly  be  made  under  the  power 
to  make  bye-laws  for  regulating  the  conduct  of  businesses, 
and  were  valid,  notwitlistanding  that  they  prohibited  a^ts  not 
prohibited  by  the  statute  ;  and,  that,  upon  the  proper  construc- 
tion of  the  bye-laws,  "  slaughtering  "  meant  slaughtering  either 
by  the  master  himself  or  by  his  servant,  so  as  to  render  the 
master  Uable  to  penalties  for  a^s  done  by  his  servant  in  the 
course  of  the  business  without  the  master^s  knowledge  and 
against  his  instructions. 

i^ASE  stated  by  Mr.  Shield  metropolitan  police  magistrate. 

The  respondent  was  summoned  on  the  complaint  of  the  appel- 
lant on  behalf  of  the  London  Coanty  Coancil  on  two  sammonses, 
the  first  charging  '^  that  he,  being  the  occupier  of  a  licensed 
slanghter-hoQse  at  No.  392,  Old  Kent-road,  did  anlawfnlly 
slaughter  certain  sheep  in  the  poand  attached  to  the  said  slangh- 
ter-honse,  contrary  to  the  bye-laws  for  regulating  the  conduct  of 
the  business  of  a  slaughterer  of  cattle,  made  in  pursuance  of  the 
Slaughter-hoases,  &c.  (Metropolis)  Act,  1874;^'  and  the  second, 
charging  "  that  he,  being  the  occupier  of  a  licensed  slaughter- 
house at  No.   392,   Old   Kent-road,   did  unlawfully  slaughter 

(a)  Reported  by  W.  W.  Omt,  Esq.,  Barri8ter-at-L*w. 

TOL.  xnn.  I  I 


482  ORtMniAL  Law  OASEfil. 

CoujUK  certain  sheep  within  the  view  of  other  sheep^  contrary  to  the 

j-^'  said  bye-laws. 

*  The  bye-laws  in  question  were  No.  2  (a)  and  (c),  and  were  in 

1896.  the  following  words  : 

Local  govern^      No.  2.  An  occupier  of  a  slaughter-hoiise  (a)  shall  not  slaughter  or  permit  to  be 
ment-^ByB'    slaughtered  any  animal  in  any  pound,  pen,  or  lair,  or  in  an^  p^t  of  the  premises, 
law9-~    '    ®^^P^  ^^^  slaughter-house ;  (c)  shall  not  slaughter  or  permit  to  be  slaughtered  any 
Creation  of    '^"^  within  public  yiew,  or  within  the  view  of  any  other  animal. 

T^^^^r^f      These  bye-laws — to  which  certain  penalties  were  annexed — 

ma^wjor  were  made  under  the  powers,  given  by  sect.  4  of  the  Slaughter- 

aeUdxnhely  housos^  Jbo.  (Metropolis)  Act,  1874  (37  &  38  Yict.  c.  67),  which 

•tfrvanU,  provided : 

The  local  authority  may  from  time  to  time  make,  alter,  and  repeal  bye-laws  for 
regulating  the  conduct  of  any  businesses  specified  in  this  Act,  which  are  for  the  time 
being  lawfully  carried  on  within  their  jurisdiction,  and  the  structure  of  the  premises 
on  whieh  such  business  is  being  carried  on,  and  the  mode  in  which  application  is  to 
be  made  to  the  local  authority  for  their  sanction  to  establish  anew  any  business  under 
this  Act. 

This  Act  has  been  repealed  by  the  Public  Health  (London) 
Act,  1891  (54  &  55  Yict.  c.  76),  but  the  provisions  of  sect.  4  of 
the  Act  of  1874  are  re-enacted  in  substonce  in  sect.  19,  sub- 
sect.  4  of  the  Act  of  1891. 

Sect.  19  deals  with  '^offensive  trades,^'  amongst  which  is 
specified  the  business  of  a  '^  slaughterer  of  cattle  or  horses ; '' 
and  by  sect.  141  the  expression  '^  cattle  '^  includes  sheep,  goats, 
and  swine. 

Sub-sect.  4  of  sect.  19  provides : 

The  county  council  may  make  bye-laws  for  regulating  the  conduct  of  any  busi- 
nesses specified  in  this  section,  which  are  for  the  time  being  lawfully  carried  on  in 
London,  and  the  structure  of  the  premises  on  which  any  such  business  is  being 
carried  on,  and  the  mode  in  which  the  said  appUoation  is  to  be  made. 

It  was  proved  or  admitted  that  the  respondent  was  the 
occupier  of  the  slaughter-house  in  question;  that  on  the  11th 
day  of  May,  1896,  two  sheep  were  slaughtered  in  the  pound  on 
the  premises,  and  not  in  the  slaughter-house,  and  in  view  of  and 
close  by  eight  or  nine  other  live  sheep ;  that  such  slaughtering 
was  done  by  one  Brigden,  who  was  foreman  and  slaughterman  in 
the  employ  of  the  respondent,  and  whose  business  it  was  to 
slaughter  animals  for  the  respondent,  but  who  had  no  general 
authority  to  manage  the  business;  that  the  respondent  was 
absent  from  the  premises  at  the  time  when  such  slaughtering  was 
done,  and  that  the  respondent  had  forbidden  his  servants  to  do 
the  acts  complained  of  or  either  of  them. 

Brigden  was  called  as  a  witness  and  acknowledged  that  he  had 
disobeyed  respondent's  orders,  and  had  done  so  to  save  himself 
trouble. 

The  magistrate  found  that  the  acts  complained  of  were  done 
without  the  knowledge  of  the  respondent,  and  he  dismissed  the 
summons  on  the  ground  that  the  respondent  could  not  be  said  to 
have  '^  permitted ''  that  which  was  done  in  his  absence,  without 
his  knowledgej  and  against  his  express  prohibition^  and  was  not 


done  by  a  person  who  had  general  anthority  to  manage  the     Gollsiak 
basineas,  and  he  referred  the  coart  to  the  case  of  Somerset  v.       mi^ 


Wade,  70  L.  T.  Rep.  452 ;  (1894)  1  Q.  B.  574. 

The  question  now  was,  whether  the  learned  magistrate  was        1896. 
right  in  law  in  his  decision. 

H.  Avory  for  the  appellant. — ^The  magistrate  ^ave  as  his  reason   J^^b^ 
for  dismissing  the  sammonses  that  the  responaent  coald  not  be      laws— 
said  to  have  '^  permitted "  that  which  was  done  in  his  absence    Orea^^n  of 
and  against  his  instractions,  but  the  respondent  was  not  charged   i^^^^of 
with  "  permitting "  the  slaughtering  of  the  animals,  but  with    matter  for 
"  slaughtering ''  them  contrary  to  the  provisions  of  the  bye-laws.   ^^  ^^^  ^v 
The  respondent  would  be  equally  responsible  whether  the  act  is      ••"'«'**'• 
done  by  himself  or  by  his  servant^  on  the  principle  of  Qui  fadt 
per  aUv/mfacit  per  se;  and  he  is  responsible  if  the  servant  whom 
he  has  left  to  do  the  work  breaks  the  law.     These  bye-laws  are 
made  under  the  Public  Health  (London)  Act,  1891,  but  they  are 
the  same  as  under  the  Act  of  1874,  as  the  authority  now  given  to 
the  London  County  Council  by  sect.  19  (4)  of  the  Act  of  1891,  is 
an  authority  to  "  make  bye-laws  for  regulating  the  conduct  of 
any  businesses ''  specified  in  the  section.     The  meaning  of  the 
bye-laws  is  obvious.     The  words  ^^  he  shall  not  slaughter  '^  mean 
he  shall  not  slaughter  either  by  his  own  hand  or  by  the  hands  of  his 
servants ;  and  the  bye-laws  go  on  to  say  "  he  shall  not  permit  to 
be  slaughtered,'^  the  meaning  of  which  is  equally  obvious.    As 
every  person  has  to  obtain  a  licence  for  this  business,  he  is  in  the 
same  position  as  a  licensed  victualler,  who  in  certain  cases  is  liable 
for  the  act  of  his  servant  done  in  his  absence  and  against  his 
instructions:  {The  Commissioners  of  Police  v.  Cart  man,  74  L.  T. 
Bep.  726  ;  (1896)  1  Q.  B.  655.)     That  case  shows  that  a  servant 
may  be  acting  within  the  scope  of  his  employment,  even  though 
he  is  acting  contrary  to  his  master's  orders. 

Morton  Smith  for  the  respondent. — The  magistrate  was  right 

in  his  decision  whether  the  charge  be  regarded  as  one  for 

"slaughtering"  or   for    "permitting''   the   slaughtering.      In 

either  case   to    render    the   master   liable   to    these    penalties 

knowledge  on  his  part  was  necessary.     "  Permit "  must  impute 

knowledge,  and  when  an  offence  is  committed  by  permitting  a 

thing  to  be  done,  then  knowledge  is  necessary  to  render  the 

person  liable.     The  offence  charged  in  these  summonses  is  a 

criminal  offencCj  and,  by  common  law,  a  person  cannot  be  made 

criminally  liable  for  acts  done  by  his  servant  without  his  knowledge. 

If  an  act  is  prohibited  by  the  statute  itself,  then  in  certain  cases 

a  master  may  be  liable  for  acts  done  by  his  servant  without  his 

Imowledge ;  but  if  an  act  is  not,  prohibited  by  statute  and  is  not 

an  offence  at  common  law,  then  a  person  cannot  at  common  law 

be  made  criminally  liable  for  acts  done,  when  done  by  another 

i^ithout  his  knowledge.    The  prohibition  against  doing  the  acts 

now  complained  of^  is  not  in  the  statute;  it  is  a  prohibition  in 

tlie  byeJaw^  and  in  the  b^e-law  alone,  and^  therefore,  if  the 

contention  of  the  county  council  be  correct,  the  bye-law  would 

I  I  2 
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CouMAx     be  creating  a  criminal  offence,  and  turning  that  into  a  criminal 

^^'  offence  which  was  not  a  criminal  offence,  either  at  common  law 

'       or  under  any  statate.     I  sabmit  that  a  bye-law  cannot  do  any 

1896.        snch  thing.     No  donbt  in  certain  cases  a  master  has  been  held 

" —        to  be  criminally  answerable  for  the  acts  of  his  serrants  done 

n^t^^e-   without  his  knowledge,  as  in  Bond  v.  Evans  (59  L.  T.  Rep.  411 ; 
ioto»—       21   Q.  B.  Div.  249) ;  The  Commissioners  of  Police  v.  Cartman 

Creation  of    (^j^  sup.) ;  and  even   where  there  is  no  guilty  knowledge  of 

[Aah^ty'of   ®i*'l*©r  master  or  servant,  as  in  Cwndy  v.  Le  Oocq  (51  L.  T.  Bep. 

matter  for     265  ;  13  Q.  B.  Div.  207) ;  but  in  these  cases  the  prohibition  was 
aeUdonehy  contained  in  the  statute  itself.      Where  there  is  no  statutory 

servants,  prohibition,  and  even  in  many  cases  where  there  is  a  statutory 
prohibition,  knowledge,  either  actual  or  implied,  is  absolutely 
essential  for  a  conviction,  as  instauces  of  which  may  be  cited  : 
Somerset  v.  Ha/rt,  12  Q.  B.  Div.  360 ;  Newman  v.  Jones,  55 
L.  T.  Rep.  327 ;  17  Q.  B.  Div.  182 ;  Sherras  v.  De  Butzm, 
72  L.  T.  Rep.  839 ;  (1895)  1  Q.  B.  918 ;  Small  v.  Warr,  47 
J.  P.  20.  So,  it  has  been  held  that  to  convict;a  person  under 
an  order  made  by  the  Privy  Council  under  the  Contagions 
Diseases  (Animals)  Act,  1869,  of  an  offence  against  the  order,  it 
was  necessary  to  prove  knowledge :  {Nicholls  v.  Hall,  28  L.  T. 
Rep.  473 ;  L.  Rep.  8  C.  P.  322 ;  Carroll  v.  Eivers,  7  Ir.  Rep. 
C.  L.  226.)  In  Beg.  v.  Stevens  (14  L.  T.  Rep.  593 ;  L.  Rep. 
1  Q.  B.  702),  where  an  owner  of  works  was  held  to  be  liable  to 
be  indicted  for  a  public  nuisance  caused  by  his  servants  without 
his  knowledge,  the  decision  was  based  on  special  grounds,  as 
that  the  business  was  carried  on  for  the  owner^s  benefit ;  and 
Blackburn,  J.  says  that  they  did  not  mean  to  infringe  the 
general  rule,  ^'  that  a  principal  is  not  criminally  answerable  for 
the  acts  of  his  agent.^^  Here  the  act  complained  of — slaughter- 
ing in  an  improper  place — was  not  done  for  the  master's  benefit, 
but,  on  the  contrary,  would  cause  extra  trouble  and  expense. 
Parliament  can  make  a  master  criminally  liable  for  the  acts  of 
his  servant  done  without  his  knowledge,  but  a  bye-law  cannot 
do  so,  and  any  bye-law  which  purports  to  do  so  is  repug- 
nant to  the  commoD  law,  and  is  ultra  vires,  and  an  infringe- 
ment of  the  general  principle,  that  you  cannot  make  a  master 
criminally  responsible  for  the  acta  of  his  servant  done 
without  his  knowledge,  unless  there  is  an  express  statutory 
prohibition  against  doing  the  act.  As  to  the  bye-law  itself,  it 
is  capable  of  two  constructions.  It  may  mean  that  the  master 
^'  shall  not  slaughter,^'  that  is,  slaughter  by  his  own  hands — ^in 
which  case  the  respondent  does  not  come  within  it  as  he  did  not 
slaughter  by  his  own  hands— or  it  may  mean,  he  shall  not 
slaughter  either  by  himself  or  by  his  servants,  in  which  case  the 
bye-law  is  bad,  so  that  in  either  view  the  respondent  ought  not 
to  be  convicted.  If  two  constructions  can  be  placed  upon  the 
bye-law,  one  of  which  will  make  it  valid,  and  the  other  will 
make  it  invalid,  then  the  one  which  will  make  it  valid  ought  to 
be  adopted. 
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Avory  in  reply. — It  oan  make  no  difference  whether  the  thing    Gollmak 
prohibited    is    prohibited   in    a  bye-law  or  in  a    statute,  and       ^*« 

the   construction   ought   to  be  the   same  whether  the  prohi-        ' 

bition  is    in    a   bye-law  or  in  a  statute.      The   construction        1696. 
of    the   bye-law   which   I    am    suggesting    is    perfectly    con-        ~ — 
sonant  with  the  common  law,  which  holds  that  eyery  master  ment^^!^' 
or  employer  is  responsible  for  the  acts  of  his  servant  if  done       laws— 
within  the  scope  of  his  employment.     [Wills,  J. — ^Yes,  civilly,    OrMiionof 
but  not  criminally,  and  this  is  a  crime.]     This  is  only  a  crime  L^my'of 
in  the  sense  pointed  out  by  Lush,  J.  in  Dairies  y.  Harvey  (80    master  for 
L.  T.  Bep.  629;  L.  Bep.  9  Q.  B.  433).    It  is  a  class  of  acts  acUdfme  6y 
which  are  not  criminal  in  any  real  sense,  but  which  in  the  public     *^^^^^^*' 
interest  are  prohibited  under  a  penalty.    The  general  principle 
of  law  that  a  master  cannot  be  made  criminally  responsible  for 
the  act  of  his  servant  without  his  knowledge,  is  subject  to  this 
qualification,  that   where— as  in  this  case— the  act  is  an  act 
which  is  prohibited  in  the  public  interest,  and  is  not  a  crime  in 
the  ordinary  sense,  then  the  master  is  liable  for  the  act  of  his 
servant  done  within  the  scope  of  the  servant's  employment : 
{Oommiesioners  (^Police  v.  CartfMm  {ubi  sup.),  and  this  bye«law 
should  be  looked  at  and  construed  as  if  it  were  the  statute  itself. 
The  bye-law  was  good  if  it  was  not  inconsistent  with  the  general 
law  to  be  found  either  in  similar  statutes  or  in  common  law,  and 
if  it  went  no  further  than  the  statutes  which  were  passed  with 
similar  objects,  the  operation  of  the  bye-law  was  not  to  be  limited 
in  any  other  sense  than  a  statute  passed  for  a  similar  purpose 
would  be  limited,  and  as  these  statutes  never  did  say  in  terms 
that  the  master  shall  be  liable,  so  the  bye-law  need  not  say 
so  in  terms  in  order  to  make  the  master  liable. 

Wills,  J. — This  case  has  presented  some  difficulty,  and  has 
raised  at  least  one  very  important  point  of  principle ;  but  I 
think  it  may  be  disposed  of  in  consonance  with  the  established 
principles  of  common  law,  and  of  the  law  applicable  to  bye- 
laws,  and  yet  we  may  hold,  as  I  am  prepared  to  do,  that  the 
offence  has  been  committed  in  this  particular  case.  The  objec- 
tion that  has  been  taken  would  be,  1  think,  well  founded,  and  a 
good  objection  in  itself  if  it  applied  properly  to  the  present  case. 
It  is,  as  I  understand  it,  tlus:  that  by  the  common  law  of 
England  a  man  is  not,  generally  speaking,^responsible  criminally 
for  the  things  which  are  done  by  his  servants  without  his  know- 
ledge ;  that  this  is  a  crime,  and  therefore  by  the  common  law  of 
England  a  man  who  knows  nothing  of  what  has  been  done 
cannot  be  responsible  for  penalties  in  this  case ;  that  a  bye-law 
must  not  be  repugnant  to  the  common  law  of  England,  unless,  of 
course,  it  is  within  the  express  powers  given  by  the  Act  of 
Parliament,  under  which  the  bye-laws  are  made ;  and  therefore, 
when  you  are  dealing  with  a  bye-law  you  cannot  say,  as  you  can 
always  say  in  the  case  of  an  Act  of  Parliament,  Parliament  has 
constituted  that  an  offence  and  a  criminal  offence,  which  would 
not,  by  the  common  law  of  England,  be  a  criminal  offence ;  an^ 
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OoLLMAM     as  Parliament  is  supreme  it  does  not  matter  that  it  is  a  violation 
j/Jv        of  the  ordinary  principles  of  the  common  law,  it  is  the  will  of 

*       Parliament,  and  the  Courts  must  give  effect  to  it,  but  you  must 

1896.        say  that  where  the  bye-law  is  made  it  must  be  generally  conso- 

^  nant  with  the  English  law,  and  that  if  it  violates  that  principle 

ment^^^ye^  it  is  a  bad  bye-law.    Therefore,  it  was  argued,  if  there  are  two 

lawi—      constructions  of  a  bye-law,  one  of  which  will  make  it  a  bad  bye- 

OrMtionof  jj,,^^  i^j^j  ^Jjq  other  will  not  make  it  a  bad  bye-law,  we  must 
LM^iy'qf  ^<lopt  the  one,  although  it  would  not  otherwise  be  a  natural  one 

moMterfor    to  adopt,  which  makes  it  consonant  with  the  law  of  England ; 
acudoa^hy   and  on  this  ground,  it  was  argued,  that  this  expression,  ^' shall 

'*'*''***'•  not  slaughter,^'  ought  to  be  construed  in  a  different  way  to  that 
in  which  the  words  ''shall  not  sell''  are  construed  in  the 
Licensing  Acts  with  reference  to  the  penalties  afl^ed  to  the 
offence.  That  is  the  argument  for  the  respondent,  and  it  seems 
to  me  that  it  would  be  sound  except  for  this,  that  these  bye-laws 
are  made  under  the  statutory  power  to  regulate  the  conduct  of 
the  business.  These  are  wide  words,  and  we  must  remember, 
when  we  are  dealing  with  these  matters  of  bye-laws  and  penalties^ 
and  creating  offences,  that  there  is  a  distinction  which  has 
frequently  'been  drawn  between  things  which  are  criminal  in 
themselves,  things  which  are  morally  wrong  and  wicked,  and 
things  which  are  made  criminal  and  prohibited  by  penalties, 
because  the  prohibition  of  them  is  for  the  public  good.  In  the 
latter  case  a  greater  latitude  may  reasonably  be  allowed  in 
dealing  with  a  bye-law  made  for  such  a  purpose,  than  if  tihe 
bye-law  were  one  which  was  not  dealing  with  that  particular 
class  or  category  of  cases.  That  is  a  distinction  pointed  out 
long  ago  by  Lush,  J.  in  the  case  of  Davies  v.  Harvey  {ubi  sup.). 
I  think,  apart  from  that,  this  power  to  make  bye-laws  for  the 
conduct  of  business  is  wide  enough  to  give  a  statutory  authority 
to  make  such  a  bye-law  as  this,  and  to  effect  such  legislation  as 
this.  If  this  bye-law  had  said  in  terms  that  the  business  shall  be 
so  carried  on  and  so  conducted  (which  is  the  phraseology  of  the 
Act),  that  ''no  animal  shall  be  slaughtered  in  a  pen,  and  no 
animal  shall  be  slaughtered  in  view  of  other  aniznals,"  then  I 
should  agree  with  Mr.  Avory  in  thinking  that  that  bye-law 
would  be  a  perfectly  good  bye-law ;  and  I  do  not  think  that  this 
bye-law  does  anything  more,  really,  than  say  that  in  other 
words.  I  therefore  think  that  it  is  within  the  power  of  the 
county  conncil  to  make  bye-laws  such  as  these  for  regulating 
the  conduct  of  the  business.  If  it  is  within  that  power,  then 
there  is  no  reason  why  the  law  should  not  receive  its  natural 
construction  so  as  to  include  the  acts  of  the  servant.  I  say  its 
natural  construction  for  this  reason,  that  it  has  been  pointed  out 
in  some  of  the  cases,  and  is,  in  fact,  quite  obvious  that  in  busi- 
nesses of  this  kind,  which  are  very  often  carried  on  on  a  very 
extensive  scale,  and  which  must  be  carried  on  by  the  employ- 
ment of  numerous  servants,  the  legislation  becomes  inoperative 
and  practically  useless,  if  the  application  of  it  is  confined  to 
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the  servants^  and  if  the  master  is  not  rendered  liable  as  well. 
It  seems  to  me^  looking  at  what  a  slaughter-house  is^  and 
bearing  in  mind  the  fact  that  one  man  probably  employs  dozens 
of  servants  to  do  these  things,  that  it  would  be  a  veiy  poor 
protection  that  would  be  afforded  if  '' slaughtering  ^'  <ud  not 
mean  slaughtering  either  by  himself  or  by  his  servants.  As  I 
am  of  opinion  that  to  make  such  a  bye-law,  notwithstanding  its 
being  generally  repugnant  to  the  law  of  England,  is  within  this 
power  of  making  bye-laws  to  regulate  the  conduct  of  the  busi- 
ness, and  to  fix  penalties  for  the  breach  of  bye-laws  so  made 
under  that  power,  I  think  in  this  case  the  decision  of  the  magis- 
trate ought  to  be  reversed,  and  the  case  ought  to  go  back  to  him 
for  conviction. 

Wbight,  J. — ^I  am  of  the  same  opinion.  It  seems  to  me  that 
the  county  Council  have,  under  this  Act,  power  given  to  them 
to  say  that  if  a  person  chooses  to  take  a  Ucence  for  a  slaughter- 
house, he  shall  have  such  licence  only  upon  the  terms  that  the 
business  shall  be  conducted  in  a  particular  way,  and  that  he, 
being  a  licensed  victualler,  shall  be  liable  to  a  peiuJty  if  it  is  not 
carried  on  in  that  way. 

Appeal  allowed  with  costs.     Case  remitted  to  magistrate. 

Solicitor  for  the  appellant,  W.  A.  Ekudand. 

Solicitor  for  the  respondent,  W.  T.  Bicketts. 
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QUEEN'S  BENCH  DIVISION. 

Saturday,  Jan.  28,  1897. 

(Before  Wbight  and  Bbuci,  JJ.) 

HoLLOWAT  (app.)  V.  CosTis  (resp.)  (a) 

Vaccination — Notice — Service  of-^Suffidency  of  service — VoAxAna^ 
turn  Act  J  1867  (30  |-  81  Vict.  c.  84),  s.  31. 

Perscmal  service  of  the  notice  required  by  sect.  81  of  the  Vaeoma- 
tion  Act,  1867,  to  he  given  to  a  parent  to  have  his  child  vaccinated 
is  not  necessary,  nor  is  it  necessary  to  show  affirmatively  that 
such  notice  reached  the  person  for  whom  it  was  intended.  The 
question  of  the  sufficient  of  such  service  is  a  question  of  fact  to 
he  determined  by  the  justices  upon  the  circumstances  of  each  par* 
ticular  case. 


c 


ASE   stated  by  justices  of  the  peace  for  the  borough  of 
Andover,  as  to  the  sufficiency  of  the  service  of  a  vaocim^* 

(a)  Beportod  hj  W,  W.  Obb,  Esq.,  BMriit«r-ftt-L«w, 
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HoLLowAT    tion  notice  under  the  Vaccination  Act^  1867  (30  &  31  Vict. 

The  appellant^  HoUoway^  was  Bummoned  before  the  justices  to 


1897.       answer  an  information  exhibited  by  the  respondent,  John  Coster^ 
. — "    __  vaccination  officer  of  the  Andover  Union,  under  sect.  31  of  the 

'scrSice*^    Vaccination  Act,  1867,  for  having  neglected  to  have  his  daughter 
notice—      vaccinated  after  having  due  notice  to  do  so. 

Va4xination       The  case  was  heard  before  the  justices  on  the  5th  day  of 
30^*  3i^F^«  October,  1896,  when  they  ordered  the  appellant  to  have  the  child 

e.  84, «.  81.    vaccinated,  and  to  pay  the  costs  forthwith,  and  in  default  of  pay- 
ment and  distress  to  be  imprisoned  for  three  days. 

At  the  hearing  of  the  case  the  appellant  did  not  appear,  but 
he  was  represented  by  counsel,  who  took  the  objection  that  there 
was  no  proof  of  the  service  of  the  statutory  notice  under  sect.  31^ 
and  that  the  service  of  such  notice,  if  delivered  otherwise  than 
personally,  must  be  shown  to  have  reached  the  person  to  be 
notified:  {Enight  v.  EalUwell,  30  L.  T.  Rep.  359;  L.  Bep.  9 
Q.  B.412). 

The  evidence  as  to  the  service  of  the  notice  was  as  follows : 
The  witnesses  were  (1)  the  respondent  (Mr.  Coster),  who  swore 
that  he  made  out  notice  "  C/'  in  respect  of  Daisy  Holloway,  that 
he  addressed  it  to  James  HoUpway  (the  appellant  and  father  of 
the  child)  J  and  handed  it,  on  the  26th  June,  1896,  to  one  Plandey, 
for  delivery  to  the  appellant ;  (2)  Plumley — who  had  been  accus- 
tomed  to  serve  County  Court  summonses  and  other  notices — ^who 
swore  that  he  received  a  number  of  notices  from  Mr.  Coster,  and 
amongst  them  one  for  James  HoUoway,  and  that  he  took  this 
notice  to  HoUoway's  house,  and  gave  it  to  a  woman  there^  telling 
her  that  it  was  a  vaccination  notice,  but  he  could  not  swear  that 
the  woman  was  the  wife  of  James  HoUoway,  or  as  to  the  date  on 
which  he  delivered  the  notice,  except  that  it  was  the  day  after 
the  respondent  had  handed  all  the  notices  to  him ;  and  in  cross* 
examination  he  said  that  he  could  not  swear  that  the  notice  which 
he  left  with  the  woman  at  Holloway's  house  was  in  respect  of 
Daisy  Holloway,  but  that  the  responaent,  when  he  gave  him  the 
notice^  said  nothing  about  the  name  of  the  child,  and  that  the 
notice  was  filled  up  when  he  received  it,  and  that  he  did  not 
open  it. 

The  justices  were  advised  by  their  clerk  that,  if  they  were  satis- 
fied that  the  notice  was  served  upon  the  appellant  in  a  manner  as 
effectual  as  if  the  respondent  had  properly  addressed  and  posted 
it,  then  the  service  woi^ld  be  good,  and  therefore  the  majority  of 
the  justices  overruled  the  objection. 

The  question  now  was,  whether  the  majority  of  the  justices 
were  right  in  holding  the  service  of  the  notice  good. 

Sect.  31  of  the  Vaccination  Act,  1867  (30  &  31  Vict.  c.  84) 
provides : 

If  any  registrar,  or  any  officer  appointed  by  the  guardians  to  enforce  the  proTiaioaB 
of  this  Act,  shall  give  information  in  writing  to  a  justice  of  the  peace  that  he  has 
reason  to  belieye  that  any  oh|ld  under  the  age  of  fourteen  yearsi  being  within  tibe 
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anion  or  parish  for  which  the  infonnant  acts,  has  not  been  saooeflsfally  Taooinated,  Hollowat 

and  that  he  has  given  notice  to  the  parent  or  person  having  the  custody  of  such  child  v. 

to  procure  its  being  vaccinated,  and  that  this  notice  has  been  disregarded,  the  justice  Costbr. 

may  summon  such  parent  or  person  to  appear  with  the  child  before  him  at  a  certain  

time  and  place,  and  upon  the  appearance,  if  the  justice  shall  find,  after  such  examina-  1897. 

tion  as  he  shall  deem  necessary,  that  the  child  has  not  been  vaccinated,  nor  has  

already  had  the  smallpox,  he  may,  if  he  sees  flt|  make  an  order  under  his  hand  and  Yaccvnaiion 

seal  directing  such  chUd  to  be  vaccinated  within  a  certain  time,  &c.  Service  of 

SchultesS'Young  for  the  appellant.  Va^incUian 

The  respondent  did  not  appear.  ^et,  1867— 

Wright,  J. — ^The  only  (question   which  the  justices  had  to  so  4-  3i  Viet 
decide  was,  whether  the  notice  was  safficiently  served.     No  par-    *•  ®^»  '•  ^^' 
ticnlar  mode  of  service  is  required  by  the  statute,  and,  that  being 
so,  it  is  a  question  for  the  justices  to  determine,  upon  the  facts  of 
each  particular  case,  whether  the  notice  reached  the  person  for 
whom  it  was  intended. 

Bbuce,  J. — ^All  the  justices  had  to  determine  was  whether  the 
notice  reached  the  defendant.  The  justices  found  it  had  reached 
him,  and  it  was  a  question  of  fact  for  them. 

Appeal  dMnUased* 
Solicitor  for  the  appellant,  Cheverton, 
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Saturday,  Jan.  23,  1897. 

(Before  Wright  and  Bbuce,  JJ.) 

SouTHCOMBE   (app.)  V,  Thb  Guardians  op  the  Yeovil 

Union  (resps.).  (a) 

Vaccination  —  Neglect  to  procure  vaccination  —  Justice  signing 
summons — Necessity  of  subsequent  order  being  signed  by  same 
justice — Vaccination  Act,  1867  (30  ^  31  Vict.  c.  84),  s.  31. 

It  is  not  necessary  that  the  justice  who  grants  a  sv/mmons  under 
sect.  31  of  the  Vaccination  Act,  1867,  should  afterwards  hear  the 
case,  or  sign  the  order  directing  the  vaccination  to  take  place. 

CASE  stated  by  justices  of  the  peace  for  the  borough  of 
Yeovil. 
At  a  petty  sessions  held  for  the  borough  of  Yeovil  on  the  3rd 
day  of  November,  1896,  the  appellant  was  summoned  on  the 

(•)  Reported  by  W.  W.  Om,  Esq.,  Barristor-at-Law 
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SouTHooMBE  information  of  the   duly    appointed  vaooination  officer  of  the 

Thb         guardians  of  the  Yeovil  Union  (the  respondents)  for  that  he  (the 

Guardians    appellant)  being  the  parent  of  a  certain  child  under  the  age  of 

OF  THB       fourteen  years  unlawfully  did  omit  to  carry  into  effect  a  certain 

Umo^       order  of  the  court  of  summary  jurisdiction  sitting  on  the  Ist  day 

'       of  September^   1896^  made  pursuant  to  sect.  31  of  the  Yaccina- 

1897.       tion  Act^  1867,  whereby  it  was  ordered  that  the  appellant  should 

:    ^        cause  the  said  child  to  be  vaccinated  within  twenty-one  days 

'^NegUct^  from  the  date  thereof,  the  said  period  having  expired  and  the 

procure—     child  not  having  been  so  vaccinated  nor  shown  to  be  unfit  to  be 

Signature  of  vaccinated  nor  to  be  insusceptible  of  vaccination^   contrary  to 

F::ss;r»eot.8ioftheAot. 

Act,  1867—  The  appellant  was  convicted  and  fined  5tf. 
30  4"  81  Vict,  It  was  proved  or  admitted  (a)  that  on  the  80th  day  of  July, 
0. 84, «.  31.  J39g^  the  vaccination  officer  laid  an  information  against  the  appel- 
lant before  Mr,  John  Curtis,  one  of  the  justices  of  the  peace  for 
the  borough,  by  whom  a  summons  was  granted  founded  upon  such 
information ;  that  such  summons  was  returnable  on  the  4th  day  of 
August,  but  at  the  request  of  the  appellant  the  hearing  was 
adjourned  until  the  1st  day  of  Sept.  on  which  day  the  informa* 
tion  was  heard  at  a  petty  sessions,  at  which  there  were  present 
the  said  John  Curtis,  and  three  other  justices  of  the  borough, 
who  duly  adjudicated  upon  the  matter,  the  appellant  being 
represented  at  the  hearing  by  his  solicitor;  (6)  that  a  formal 
order  was  drawn  up  and  signed  by  two  of  the  justices  and  served 
on  the  appellant  on  the  9th  day  of  September,  and  that  the  said 
John  Curtis  was  not  one  of  the  justices  who  had  signed  this 
order ;  (c)  that  the  order  had  not  been  complied  with. 

It  was  contended  on  behalf  of  the  appellant  that  the  words  of 
sect.  31  of  the  Vaccination  Act,  1867,  make  it  necessary  that  the 
justice  before  whom  the  original  information  is  sworn  must  not 
only  sign  the  summons  served  on  the  appellant,  but  must  also 
hear  and  sign  the  order,  and  that  the  appellant  having  been 
served  with  an  order  not  signed  by  such  justice  had  just  ground 
for  refusing  to  comply  with  it  as  it,  was  a  bad  order. 

The  justices  were  of  opinion  that  the  justice  who  acted  before 
the  hearing  need  not  be  one  of  the  justices  before  whom  the  case 
was  heard  and  determined,  and  by  whom  the  order  was  signed; 
and,  further,  that  the  order  was  made  by  the  said  John  Curtis, 
although  not  signed  by  him,  and  they  gave  their  determination 
against  the  appellant. 

The  questions  for  the  opinion  of  the  Court  were :  (1)  Whether 
the  justice  who  signed  the  summons  must  hear  it  and  sign  the 
order;  (2)  whether  the  appellant  was  justified  in  refusing  to 
comply  with  the  order  served  on  him  on  the  ground  that  it  was 
not  signed  by  the  said  John  Curtis. 

SchultesS'Young  for  the  appellant. 

The  respondent  did  not  appear. 

Weight,  J. — I  think  that  the  objection  in  this  case  was  taken 
at  the  wrong  stage.     If  there  was  anything  in  the  objection  pro- 
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ceedings  might  have  been  taken  to  quaah  the  order.     But  apart  Soothooiibb 

from  thatj  I  think  it  reasonable  to  hold  that^  as  the  Summary  ^^ 

Jurisdiction  Act^  1848^  is  incorporated  with  the  Vaccination  Act  guabdianb 

by  sect.  88  of  the  Act,  the  provisions  of  the  Summary  Jurisdic-  of  the 

tion  Acts  should  be  applied  to  this  case.     That  being  so,  it  was  fj^^J^ 

not  necessary  for  the  justice  who  signed  the  summons  to  hear  ' 

and  determine  the  case  and  sign  the  order.    I  think,  however,  1897. 

ihat  the  'Hise  is  not  free  from  doubt.                                              ^  VaceinaHoi^^ 

Bsuci,  J. — I  am  of  the  same  opinion.    It  seems  to  me  that  it  N^gUei  to 

would  be  most    unreasonable  to  hold  that,  if  the  justice  who  procure— 

siffned  the  summons  should  be  ill  or  dead,  it  would  be  necessary  Signature  of 

to  take  out  a  fresh  summons.  Vaeoination 

Appeal  disnUsaed,  Act,  1867— 

Solicitors  for   the   appellant.    Sharpen  Parfcer,  and  Oo.,  for  ^^  f /i  ^«^'- 

Bmdall,  Yeovil.  '•  ^* ''  ^^' 
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Thursday,  Dec.  10,  1896. 

(Before  Wills  and  Wright,  JJ.) 

Thomson  (app.)  v.  Bubns  (resp.).  (a) 

Sea  fisheries — '*  Taking  " — *'  Removing  from  the  fi^shery  " — Sea 
Fisheries  {Shell  Fish)  Regulation  Act,  1894  (57  ^  58  Vict.  c.  26), 
s.  1. 

The  talcing  of  shell  fish  from  the  bed  in  which  they  werefovmd, 
with  the  intention  of  taking  them  away  altogether,  amounts  to  a 
removal  of  such  shell  fi^h  from  the  fishery  within  bye-laws  made 
under  sect,  1  of  the  Sea  Fisheries  {Shell  Fish)  Regulation  Act, 
1894  (57  ^  58  Vict.  c.  26),  even  though,  o*  a  matter  of  fact,  the 
shellfish  were  in  the  result  not  actually  taken  away. 

\  PPE  AL  by  case  stated,  from  the  decision  of  justices. 

At  a  petty  sessions,  holden  at  Ulverston  on  the  4th  day  of 
June,  1896,  an  information  was  preferred  by  William  Thomson, 
a  duly  appointed  bailiff  for  the  Lancaster  Sea  Fisheries  District, 
against  Edward  Burns,  under  bye-law  21  of  the  Lancashire  Sea 
Fisheries  District,  charging  for  that  he,  Edward  Bums,  on  the 

(a)  Reported  by  J.  Ampbkw  Strahan,  Esq.,  B«rrister.at.Law. 
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Thomon     24th  day  of  May,  1896,  at  a  oertain  fishery  at  Bay  Clifie  Sands  in 
B  RifB       Morecambe  Bay,  within  the  limits  of  the  Lancashire  Sea  Fisheries 

'       District  did  nnlawfoUy  remove  from   the    said  fishery  certain 

1896.       cockles  which  would  pass  through  a  g^uge  having  an  oblong 

'Z77   .     opening  of  three-quarters  of  an  inch  in  breadth  and  not  less  than 

_!fi  Talcing'  ^^^  inches  in  length,  contrary  to  the  bye-laws  of  the  Lancashire 

—  "  Rsmoinng  Sea  Fisheries  in  that  behalf  duly  made  and  confirmed^  which  said 

/^  *?*     bye-laws  were  at  the  time  of  the  commission  of  the  said  offence 

SeoFuheriea  ^^^  ^^®  ^^^^  ^  force  for  the  district  aforesaid,  and  contrary  to 

(Shell  Fish)   the  form  of  the  statute  in  such  case  made  and  provided. 

Regulation        The  byc-laws  of  the  Lancashire  Sea  Fisheries  district  in  ques- 

57  i*  58  F^  *^^^  were  made  under  the  powers  conferred  on  the  local  fisheries 

c.  26, 9. 1.     committee  by  the   Sea  Fisheries  (Shell  Fish)  Regulation  Act, 

1894(57  4  58  Vict.  c.  26). 

Sea  Fisheries  (Shell  Fish)  Regulation  Act,  1894 : 

Seot.  1. — (1.)  The  powon  of  a  local  flsherieB  committee  to  make  bye-lawB  in 
parauance  of  sect.  2  of  the  Sea  Fieheriee  Regulation  Act,  1888  (51  &  52  Yiot.  o.  54) 
shall  extend  to  making  bye-laws  to  be  obeerred  within  their  district  for  the  regula- 
tion, protection,  and  development  of  flsheries  for  aU  or  any  specified  kinds  of  shell 
fish,  and  any  such  bye-la irs  may  proyide,  among  other  things  for  (a)  the  fixing  of  the 
sizes  and  condition  at  which  shell  fish  may  be  removed  from  a  fishery,  and  the  mode 
of  determining  snch  sizes ;  (6)  the  obligation  to  re-deposit  in  specified  localities  any 
sheU  fish  the  remoyal  or  possession  of  which  is  prohibited  by  or  in  porsnaaoe  of  any 
Act  of  Parliament. 

Bye-law  21  of  the  Lancashire  Sea  Fisheries  District  was  as 
follows : 

No  person  shall  remove  from  a  fishery  any  cockle  which  will  pass  through  a  gauge 
having  an  oblong  opening  of  three-quarters  of  an  inch  in  breadth  and  not  less  tlun  two 
inches  in  length. 

Bye-law  25,  which  was  referred  to  both  in  the  argument  and  in 
the  judgment,  was  as  follows  : 

Any  person  who  takes  any  shell  fish  the  removal  of  which  from  a  fishery  is  pro- 
hibited by  any  bye-law  in  force  in  this  district,  or  the  possession  of  which  is 
prohibited  by  any  Act  of  Parliament,  shall  forthwith  re-deposit  the  same  without 
injury  as  nearly  as  possible  in  the  place  from  which  they  are  taken,  and  in  re- 
depositing  cookies  in  accordance  with  this  bye-law,  shall  spread  them  thinly  and 
evenly  over  the  beds. 

At  the  hearing  of  the  information  it  was  found  as  a  fact  that 
cockles  were  to  be  found  in  all  parts  of  Morecambe  Bay,  and  that 
on  the  20th  day  of  May,  1896,  Edward  Burns  was  fishing  for 
cockles  in  Morecambe  Bay,  and  had  several  bags  on  the  sands 
round  his  cart  partly  filled  with  cockles  which  had  been  washed, 
and  that  a  considerable  proportion  of  such  cockles  were  of  such 
a  size  that  they  would  pass  through  a  gauge  having  an  oblong 
opening  of  three-quarters  of  an  inch  in  breadth  and  not  less  than 
two  inches  in  length.  Bums,  when  spoken  to  by  Thomsoo,  said 
that  if  Thomson  had  not  come  on  the  sands  he  would  have  taken 
the  cockles  away.  At  Thomson's  request  he  sorted  the  cockles 
and  left  on  the  sands  those  which  were  too  small,  and  only  took 
away  such  of  the  cockles  as  were  of  proper  size.  On  these  facts 
the  magistrates  held  that,  although  it  was  clearly  the  intention  of 
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Bums  if  he  had  not  been  interfered  with  by  Thomson  to  have     Thomson 
removed  from  the  fishery  the  undersized  cockles  which  he  had  in      ^  ^' 

his  bag^  yet  he  had  not  actually  done  so^  and  they  dismissed  the        ' 

summons.     Thomson  appealed.  1896. 

Pickford,  Q.O.  (L.  Sanderson  with  him)  for  the  appellant. — It        ZT   . 
is  not  denied  that  there  is  a  distinction  between  ''taking'^  in  -i* Taking^* 
bye-law  25,  and '' removaPMn  bye-law  21.      No  doubt,  if  the  — "  Bemovini/ 
summons  had  issued  under  bye-law  25,  the  respondent  would  have    J^^  f  J*^ 
had  no  answer  to  it.     But  it  is  submitted  that  he  has  no  answer  ^p^heries 
to  the  summons  for  removal  under  bye-law  21 ;  removal  cannot   {Shell  FUh) 
be  held  to  mean  removal  right  ofif  the  sands.     Probably  the    ^g^-iO'tion 
jurisdiction  of  the  district  fishery  committee  ce€ised  at  high- water  ^,^1  ^q  y^ 
mark,  and  if  there  can  be  no  removal  from  the  fishery  until  the     «.  26, «.  i. 
fish  is  taken  off  the  sands,  then  the  powers  of  search  given  by 
sect.  6  of  the  Sea  Fisheries  Regulation  Act,  1888,  are  useless. 
Those  powers  are  to  be  exercised  only  within  the  sea  fisheries 
district.      It  is  submitted  that  '*  taking  '*  in  bye-law  25  means 
merely  actual  removal  from  the  cockle  bed,  while  "  removal " 
means  a  taking  from  the  cockle  bed  with  the  intention  of  not 
restoring  them  to  it.'      The  words  of  the  bye-law  and  also  of  the 
Act  are  removal  from  the  fishery,  not  removal  from  the  fishery 
district,  and  are  satisfied  by  a  removal  from  the  place  where  they 
were  found. 

Manisty  for  the  respondent. — There  had  been  a  taking,  but  no 
removal  within  bye-law  21.  The  respondent  never  took  the 
cockles  off  the  sands,  and  the  magistrates  had  found  that  the 
cockle  fishery  extended  over  the  whole  sands  in  the  district. 
Whatever  intention  the  respondent  might  have  had,  there  was 
then  no  removal  from  the  fishery.  There  might  have  been  a  taking 
within  bye-law  25,  but  there  was  no  removal  from  the  fishery 
within  bye-law  21. 

Pickfordy  Q.O.  in  reply. 

Wills,  J. — The  question  to  be  decided  is  not  without  difficulty, 
but  I  have  come  to  the  conclusion  that  the  appeal  should  succeed. 
The  view  urged  by  the  counsel  for  the  respondents  is  no  doubt 
a  very  tempting  one,  mainly  because  it  is  so  simple.  The  word 
'' remove '*  in  bye-law  21,  and  the  word  "take"  in  bye-law  25, 
are  certainly  distinctive  words,  and  so  it  is  argued  that  bye-law 
21  must  refer  to  a  removal  not  merely  from  the  actual  fishery, 
but'  from  the  fishery  district ;  that  is  off  the  sands  where  the 
fishery  is.  But  the  bye-law  does  not  say  ''  remove  from  the 
fishery  district,*'  but  "  remove  from  the  fishery,*'  which  is  a 
different  thing,  and  I  cannot  help  thinking  that  there  may  be  a 
"removal  from  the  fishery''  within  bye-law  21,  when  the  under- 
sized fish  are  actually  taken  from  the  fishery  without  any  intent 
on  the  taker's  part  to  replace  them  under  bye-law  25,  and  with 
the  intent  of  taking  them  away  altogether.  Any  other  interpre- 
tation would  open  the  door  very  wide. 

Wright,  J. — I  agree.  I  may  just  point  out,  in  support  of  our 
decision,  that  the  words  of  the  Sea  Fisheries  (Shell  Fish)  Begu- 
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THOKBoir     lation  Act^  1894,  are  not  ''  may  not  be  removed  from  the  fishery 

*'•  district/'  but  "  may  not  be  removed  from  the  fishery/'     Where 

the  district  is  meant  the  Act  uses  the  word  district.     Here  the 


1896.       bye-law   follows  the  words  of  the  Act^  and  the  only  point  is 
whether  there  has  been  a  sufficient  severance  for  the  purpose  of 

^*' Talcing"  taking away. 

— "  Removing  Appeal  allowed.     Case  remitted, 

from  the         Solicitors  for  the  appellant^  Arkcoll  and  Co.,  for  Sand&raanj 

SV^heriee  I^^^Caster. 

{Shell  Fish)       Solicitors  for  the  respondent,  Ounliffes  and  Davenport^  for  E. 
Begviatu^n    Walker,  Ulverston. 

Act,  1894— 

57  #  58  Vict. 

e.  26,  8. 1. 


QUEEN'S  BENCH  DIVISION. 

Thursday,  Dec.  10,  1896. 

(Before  Wills  and  Wbight,  JJ.) 

OsBOBN  (app.)  V.  Wood  Brothers  (resp8.).(a) 

Justices — First  offence — Mitigation  of  penalty^ Summary  Juris^ 
diction  Act,  1879  (42  8f  43  Vict.  c.  49),  ss.  4  and  61— Cotton 
Cloth  Factories  Act,  1889  (52  ^  53  Vict.  c.  62),  s.  13. 

In  the  case  of  first  offences  v/nder  the  Cotton  Cloth  Factories  Act, 
1879  (42  &  43  Vict.  c.  49)  the  justices  have  no  jurisdiction  to 
reduce  the  fine  below  the  amount  fi^xed  by  sect.  13,  notwith' 
standing  the  provisions  of  sects.  4  amd  61  of  the  Summary 
Jurisdiction  Act,  1889  (52  ^  53  Vict.  c.  62). 

A  PPEAL,  by  case  stated,  from  the  decision  of  justices. 

The  appellant,  an  inspector  of  factories  for  Lancashire,  had 
laid  an  information  against  the  respondents,  the  occupiers  of  a 
cotton  factory,  charging  them  with  an  offence  under  sect.  13  of 
the  Cotton  Cloth  Factories  Act,  1889  (52  &  53  Vict.  o.  62).  At 
the  hearing  the  justices  convicted  the  respondents,  but,  instead 
of  fining  them  5Z.,  the  minimum  penalty  set  out  in  sect.  13,  they 
imposed  a  penalty  of  11.  The  question  raised  by  the  case  was 
whether  or  not  the  justices  had  jurisdiction  to  reduce  the  amount 
of  the  penalty. 

(a)  Reported  by  J.  Amdbbw  Sibahan,  Esq.,  BarriBter'^at-Law. 
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Cotton  Cloth  Factories  Act,  1889  (52  &  58  Vict.  c.  62) :  Oidobm 

Sect.  18.  If  in  the  case  of  any  cotton  oloth  factory  there  U  a  contravention  of  or  a         Wqod 
non-compliance  with  any  of  the  provisions  of  this  Act,  the  inspector  shali  give  notice     Bbothebs 

in  writing  to  the  oconpier  of  the  same  of  the  act  or  acts  or  omissions  constituting  

the  contravention  or  non-compliance,  and  if  snch  acts  or  omissions,  or  any  of  them,  IRQR 

are  continued  or  not  remedied,  or  are  repeated  within  twelve  months  after  such  ' 

notice  has  been  given,  the  occupier  of  such  factory  shall  be  liable,  on  summary  j    f-^      f  il 
conviction,  for  the  first  offence  to  a  penalty  of  not  less  than  5/.  nor  more  than  10/.,  •'^^  ^  ^'  ^Z     ^ 
and  for  every  subsequent  offence  to  a  penalty  of  not  less  than  10/.  nor  more  than  20/.  j   ^-^^^  __ 

Sammary  Jarisdiction  Act,  1879  (42  &  43  Vict.  c.  49) :  penalty— 

Sect.  4.  Subject  as  in  this  Act  mentioned,  and  notwithstanding  any  enactment  to  the  •^^'^  offence— 
eontrary,  where  a  court  of  summary  jurisdiction  has  authority  under  this  Act  or      8ummary 
under  any  other  Act,  whether  past  or  future,  to  impose    ...    a  fine  for  an  offence    J^rUdietion 
punishable  on  summary  conviction,  the  court    ...    in  the  case  of  a  fine,  if  it  be    ^^^*  ^^^^ — 
imposed  as  in  respect  of  a  first  offence,  may  reduce  the  prescribed  amount  thereof.  Cotton  Cloth 

Sect.  61.  The  following  regulations  shall  be  made  for  the  purpose  of  facilitating  ^dctorUM  Act, 
the  application  of  the  Summary  Jurisdiction  Acts  to  any  future  Act ;  that  is  to  say,    ^^^^ — 42  ^  43 

(1.)  Where  in  any  future  act,  any  offence  is  directed  or  authorised  to  be  prosecuted     y^^*  f^*  49, 
Btunxnarily  or  on  summary  conviction,  or  any  fine  is  directed  or  authorised  to  be      m.  4,  51  ; 
recovered  summarily  or  on  summary  conviction,  or  any  other  words  are  used  implying  52  ^  53  Ftei. 
that  such  offence  is  to  be  prosecuted  or  fine  is  to  be  recovered  in  manner  provided  by     c.  62,  $.  13. 
the  Summary  Jurisdiction  Acts,  the  Summary  Jurisdiction  Acts  shall  apply  accord- 
ingly. 

H.  Sutton  for  the  appellant. — Sect.  4  of  the  Sammary  Juris- 
diction Aot^  1879^  clearly  gives  the  justices  jarisdiction  to  reduce 
fines  in  the  case  of  first  offences,  whether  the  offence  arises 
under  an  Act  in  force  when  the  Summary  Jurisdiction  Act,  1879, 
was  passed,  or  nnder  an  Act  coming  into  force  since  then.  But 
that  Act  can,  as  regards  statutes  passed  since  its  enactment,  only 
lay  down  a  rule  which  will  apply  when  the  Legislature  has  not 
expressed  a  different  intention  in  the  later  statute ;  and  the  con- 
tention is  that  here  the  Legislature  has  expressed  a  different 
intention.  The  words  of  the  Act  are  that  the  penalty  shall  not  be 
less  than  5Z.  That,  it  is  submitted,  is  sufficient  to  create  an  excep- 
tion  to  the  rule  established  by  the  Summary  Jurisdiction  Act, 
1879,  that  the  justices  may  reduce  fines  in  the  case  of  first 
offences.  This,  as  a  matter  of  fact,  is  not  in  the  nature  of  a  first 
offence  of  the  ordinary  character,  and  so  an  exception  may  be 
very  reasonably  made  to  the  ordinary  rule. 

Danchwerts  for  the  respondents. — ^It  is  admitted  that  an  Act  of 
Parliament  cannot  bind  the  hands  of  subsequent  ParUaments, 
and  that  the  Summary  Jurisdiction  Act,  1879,  cannot  prevent 
Parliament  imposing  by  a  later  statute  a  fine  which  cannot  be 
reduced,  even  in  the  case  of  first  offences.  But  in  order  that 
the  later  statute  may  override  the  Summary  Jurisdiction  Act, 
1879,  the  intention  of  Parliament  to  override  it  must  be  made 
very  clear.  It  is  submitted  that  the  language  used  in  sect.  1 3  of  the 
Cotton  Cloth  Factories  Act  is  not  at  all  decisive.  It  merely  says 
that  the  fine  shall  not  be  less  than  5Z.  It  was  just  to  meet  cases 
like  this  that  sect.  4  of  the  Summary  Jurisdiction  Act  was 
passed.  Where  no  minimum  fine  is  imposed  by  a  statute,  there 
IS  jarisdiction  in  the  jostices  to  impose  as  small  a  fine  as  they 
think  fit  without  the  aid  of  sect.  4.    Then  sect.  13,  by  the  use 
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OsBo  H      of  the  words  ''  sammary  conviction/'  incorporates  the  Sammary 

Yj^j^       Jurisdiction  Act,  1879,  with  the  Cotton  Cloth   Factories  Act. 

BRormmi.     Sect.  4,  then,  mast  be  read  as  part  of  the  latter  Act,  and  it  must 

be  allowed  to  operate  unless  there  is  something  in  the  Cotton 

^^-       Cloth  Factories  Act  to  repeal  it :  {Kutner  v.  Phillips,  64  L.  T. 
jusuces  of  the  ^^P'  628;  (1891)  2  Q.  B.  267 ;  Dobbs  v.  Grand  Junction  Water- 
peace—     works  Company,  49  L.  T.  Rep.  541 ;  9  App.  Cas.  49 ;  Beg.  v. 
^Mit-^aH^7  Oflwr^er,  29  L.  T.  Rep.  830;  L.  Rep.  9  Q.  B.  132.) 

jJ^^elT—        ^'  ^^^^^^  ^°  reply. — There  is  no  question  here  of  the  repeal  of 

First  offence—  sect.  4  of  the  Summary  Jurisdiction  Act,  1879.     All  we  contend 

Summafy    ia^  that  sect.  18  of  the  Cotton  Cloth  Factories  Act,  1889,  has 

Aci^iS7^  created  an  exception  to  sect.  4  in  the  case  of  offences  under  the 

Cotton  Cloth  latter  Act. 

Factories  Act,      WiLLS,  J. — I  am  of  opinion  that  this  appeal  must  succeed.     I 
^^Vict^^t^  think  that  the  words  of  the  subsequent  statute  are  too  plain.     It 
M.  4,  51 ;'    is  true  that  sect.  15  of  the  Cotton  Cloth  Factories  Act  uses  the 
52  ^  53  Vict,  expression  that  the  fine  is  to  be  recovered  ''  on  summary  con- 
c.  62, 8. 13.    viction,'^  and  by  sect.  51  of  the  Summary  Jurisdiction  Act,  1879, 
words  of  that  character  mean  that  the  Summary  Jurisdiction  Act 
shall  apply,  and  therefore  the  Summary  Jurisdiction  Act  does 
apply,  unless  we  can  see  plainly  that  where  it  is  inconsistent 
with  a  later  Act,  the  will  of  Parliament  is  clearly  expressed  that 
in  this  particular  instance  the  specific  legislation  shall  supersede 
the  general  legislation.     I  think,  when  you  come  to  look  at  the 
character  of  the  offence  which  is  created  here,  it  is  perfectly 
certain  that  what  Parliament   meant   to   ^ay  was   that  if  this 
particular  offence  has  been  committed,  it  shall  be  treated  as  a 
serious  matter,  and  it  is  a  matter  upon  which  the  magistrate  shall 
have  no  power  to  go  below  a  5Z.  penalty.     It  is  not  an  ordinary 
offence  that  is  created  here.     It  is  only  when  notice  in  writing 
has  been  given  by  the  inspector,  and  when,  notwithstanding  that 
notice  in  writing,  the  Acts  or  omissions  complained  of  have  been 
continued,  or  have  not  been  remedied  within  twelve  months  after 
notice  given  that  the  offence  is  constituted.     That  shows  some- 
thing like  a  very  intentional  violation  of  the  Act,  and  a  determi- 
nation not  to  carry  out  its  provisions.     I  feel  no  doubt  myself 
that  what  Parliament  meant  was  that,  notwithstanding  the  incor- 
poration of  the  Summary  Jurisdiction  Act,  if  this  particular  type 
of  offence  is  committed,  the  magistrates  shall  treat  it  as  a  serious 
thing,  and  have  no  power  to  apply  the  provisions  of  that  Act, 
which  would  enable  them  otherwise  to  reduce  the  penalty.     It  is 
no  case  of  the  repeal  of  the  Act.     The  only  point  raised,  and 
the  only  point  we  decide,  is  that  in  this  specific  instance  Parlia- 
ment meant  the  expression  of  its  will  contained  in  this  section 
to  override  the  provisions  in  sect.  4  of  the  Summary  Jurisdiction 
Act. 

Wbight,  J. — I  am  of  the  same  opinion.  I  think  we  should  be 
assuming  legislative  powers  if  we  held  otherwise.  It  might  be 
enough  to  say,  and  probably  it  is  better  to  put  it  on  the  ground 
that  even  if  yon  read  into  this  Act,  as  I  agree  you  must  do. 
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sect.  4  of  the  Summary  Jurisdiction  Act,  the  legislation  of  1889  Osborn 
deliberately  engrafted  an  exception  on  to  the  Act  of  1879.  1  am  wood 
not  sure  there  is  not  another  answer,  and  that  is,  that  sect.  4  of    Brothbrs. 

the  Act  of  1879  was  dealing  with  what  I  am  going  to  notice        

next.     There  were  numerous  enactments,  as  we  all  know,  which        2^' 
took  this  form  :  that  if  a  man  is  convicted  summarily  of  a  certain  justices  of  the 
offence,  he  shall  be  liable  to  a  penalty  of  forty  shillings.     At  one      peace-- 
time it  was  thought  that  justices  could  not  alter  the  amount  of  •^'^J?^*^^*^ 
the  penalty  in  such  cases.     It  may  be  that  the  intention  of  sect.  4    pj^alty— 
was  that  as  to  past  Acts  there  shall  be  a  power  of  mitigation  in  First  offence— 
all  cases,  and  that  as  to  future  Acts,  where  Parliament  does  not    ^^T^V^^p^ 

prohibit  mitigation,  there  shall  be  a  power  of  mitigation.  2ct  1879 

Appeal  allowed ;  case  remitted,       Coii<m  Cloth 
Solicitor  for  the  appellant,  Solicitor  for  the  Treasury.  Factories  Act, 

Solicitors  for  the  respondents,  Rowcliffes,  Rawle,  and  Co.,  for    YilTt.  aq 
John  Hall,  Bury,  Lancashire.  si.  4.  'bi ; 

52  ^  53  Viet. 
c.  62,  «.  13. 


COURT  OF  APPEAL. 

Dec.  18,  19,  1896,  and  Jan.  29,  1897. 

(Before  Lord  Esheb,  M.R.,  Lopes  and  Bigbt,  L. JJ.) 

Jones  v.  German,  (a) 

APPEAL  FBOM  THE  QUEEN^S  BENCH  DIVISION. 

Justices — Jurisdiction — Search-warrant — Sufficiency  of  informa- 
tion— Allegation  of  reasonable  suspicion  of  larceny — Goods  not 
specified. 

A  justice  has  jurisdiction  to  grant  a  search-warrant  upon  a  sworn 
information  which  may  reasonably  he  understood  to  allege  reason- 
able caune  to  suspect  that  goods  have  been  stolen.  It  is  not 
necessary  that  the  information  or  the  warrant  should  specify 
the  goods. 

THIS  was  an  appeal  by  the  plaintiff  against  the  judgment  of 
Lord  Russell,  C.J.,  after  the  trial  with  a  jury  in  Middlesex 
(18  Cox  C.  C.  411 ;  75  L.  T.  Rep.  161). 

The  acti«»n  was  brought  to  recover  damages  for  illegal  arrest, 
false  imprisonment,  and  trespass  to  goods. 

(a)  Reported  by  J.  H.  Williams,  Esq.,  Barrister -at-Law. 
VOL.   XVIII.  K   K 
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Jones  The  plaintiff  was  employed  as  butler  and  bailiff  by  one  Mr. 

OBUfAN      Wood,  at  Braated,  in  Kent.     The  defendant  was  a  justice  of  the 

*     peace  for  the  county  of  Kent. 

1897.  In  1895  Mr.  Wood  gave  the  plaintiff  notice  to  leave  his  ser- 

JuBUcT'f  ihA  ^^®"     ^^^  plaintiff  had  several  boxes  packed  ready  for  removal^ 
p^ore—      ^^^  ^r*  Wood  asked  him  to  allow  them  to  be  searched.     The 
JiM-Mdietum—  plaintiff  refused  permission. 

Seareh-  jjp^  Wood  then  went  before  the  defendant  as  a  justice  of  the 

h^^rmation,   P©*^<5e,  and  applied  for  a  search-warrant.     The  sworn  information 
— fiM^cMney  upon  which  the  application  was  made  was  as  follows : 

«/  ahicga  ^  .^  remembered    .     .     .     that  Thomas  Wood    ...    on  oath  maketh  eom- 

l^int  that  he  hath  just  and  reasonable  eaiise  to  suspect,  and  doth  sospeot,  that 
William  Jones,  of  Brasted,  has  in  his  posMesaion  certain  property  belonging  to  the 
said  Thomas  Wood,  and  upon  his  oath  doth  depose  and  say  that  the  said  William 
Jones  has  been  in  his  employ  for  iiTe  years,  and  is  now  ander  notice  to  qnit,  and  that 
he  has  requested  the  said  William  Jones  to  allow  him  to  search  several  boxes  which 
he  the  said  Jones  has  had  packed  ready  to  be  taken  away,  but  which  he  refuses  to  be 
looked  through. 

The  defendant  issued  a  search-warrant  to  a  constable  author- 
ising him 

With  proper  assistance  to  enter  the  said  premises  occupied  by  the  said  William 
Jones,  in  the  day  time,  and  there  dili«:ently  search  for  the  said  goods,  and  if  the 
same,  or  any  part  thereof,  shall  be  found  npon  such  search,  that  you  bring  the  goods 
so  found,  and  also  the  body  of  the  said  William  Jones,  before  me,  or  some  other  of 
Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  Kent,  to  be  disposed 
of  and  dealt  with  according  to  law. 

The  constable  searched  the  plaintiff's  boxes  in  the  presence  of 
Mr.  Wood,  who  identified  and  claimed  as  his  property  a  certain 
number  of  articles  found  in  the  plaintiff's  boxes. 

The  constable  then  arrested  the  plaintiff  upon  a  charge  of 
stealing  those  articles^  and  he  was  committed^  upon  a  charge  of 
stealing  those  goods^  for  trial  at  the  quarter  sessions.  At  the 
quarter  sessions  Mr.  Wood  offered  no  evidence  against  the  plain- 
tiff^ and  he  was  discharged. 

The  plaintiff  then  brought  this  action  against  the  defendant, 
upon  the  ground  that  the  defendant  had  no  jurisdiction  to  issue 
the  warrant. 

The  Larceny  Act,  1861  (24  &  25  Vict,  c  96)  provides  : 

Sect.  108.  ...  If  any  credible  witness  shall  prove  upon  oath  before  a  justios 
of  the  peace  a  reasonable  cause  to  suspect  that  any  person  has  in  his  possession,  or  on 
his  premises  any  property  whatsoever  on  or  with  respect  to  which  any  offence, 
punishable  either  upon  indiotment  or  upon  summary  conyiction  by  virtue  of  this  Act^ 
shall  have  been  committed,  the  justices  may  grant  a  warrant  to  search  for  such 
property  as  in  the  case  of  stolen  goods. 

At  the  trial  by  the  the  Lord  Chief  Justice  with  a  jury,  the 
jury  assessed  the  damages  at  15Z.  if  the  defendant  was  liable  for 
trespass  to  the  plaintiff's  goods  only,  and  at  75Z.  if  the  defendant 
was  liable  also  for  the  arrest. 

The  question  of  liability  was  reserved  for  further  consideration, 
and  the  Lord  Chief  Justice  then  gave  judgment  for  the  defen- 
dant (75  L.  T.  Rep.  161). 

The  plaintiff  appealed. 
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Lawson    Walton,  Q.C.  and  -4.   Oill  for   the   appellant. — The       Jones 
•defendant  had  no  jurisdiction  to  grant  the  warrant,  because  the      (ig^^^ 

information  did  uot  allege  that  the  goods  had  been  stolen.     Even        

if  it  was   not  necessary  that  there  should  be  an  allegation  that        1897. 
the  goods  had  been  stolen,  the  information  does  not  aver  that  the  j     '       -  ., 

applicant  had  reasonable  caase  to  suspect  that  the  goods  had      p^ace 

been   stolen.     The    information   was   also   insufficient   and    the  J^t^sdicHon— 
warrant  was  bad  because  no  goods  were  specified.     They  cited      Search- 
Entick  V.  Carrlngtim  (2  Wils.  275)  ;  M' Donald  v.  Bulwer  (18  Ir.    information 
C.  L.  Rep.   549);  Lawren^on  v.  Hill  (10  Ir.  C.  L.  Rep.  177);  ^Sufficiency 
Lindsay  v.  Leiyh  (11  Q.  B.  455).  of  allegati<ms, 

Carson,  Q.C.  and  Hohler  for  the  respondent. — The  information 
is  sufficient  to  enable  a  justice  of  the  peace  to  grant  a  search- 
warrant  if  there  is  an  allegation  of  reasonable  cause  to  suspect 
that  the  goods  have  been  stolen :  {Elsee  v.  Smith,  1  D.  &  R.  97) . 
'The  information  is  sufficient  if  it  can  by  a  reasonable  intend- 
ment be  said  to  aver  a  suspicion  of  felony  :  {Laioranffon  v.  Hill, 
10  Ir.  C.  L.  Rep.  177,  194).  A  justice  of  the  peace  is  not  liable 
for  acting  upon  an  information  which  may  be  somewhat  defec- 
tive ;  he  is  not  liable  for  a  mere  error  in  judgment :  {Mills  v. 
■Collett,  6  Bing.  8o.)  It  is  not  necessary  that  the  information 
and  warrant  8h»uld  specify  the  goods,  because  it  may  often  be 
impossible  to  do  so. 

Lawson  Walton,  Q.C.  replied. 

Cur.  adv.  vult. 

Jan.  29. — LordEsHER,  M.R. — This  was  an  action  against  a 
justice  of  the  peace  to  recover  damages  for  trespass  to  goods  and 
for  false  imprisonment.  A  sworn  information  was  laid  before  the 
justice,  which  was  intended  to  be  an  information  stating  that  a 
servant  of  the  person  laying  the  information  was  about  to  leave 
his  service  and  ^o  away  with  his  boxes,  and  that  the  master 
desired  to  see  whether  any  of  his  property  was  in  the  boxes,  and 
to  have  a  search-warrant  issued  for  that  purpose.  The  justice 
granted  a  search-warrant,  and  the  servant  was  detained  and  his 
boxes  were  searched.  There  was  nothing  in  his  boxes  which 
would  justify  his  detention,  only  a  few  trifling  things.  The 
servant  brought  this  action  against  the  justice  upon  the  ground 
that  the  justice  had  no  jurisdiction  to  do  what  he  had  done. 
The  defence  is  that  the  justice  had  jurisdiction,  and  that  it  is 
immaterial  whether  he  acted  rightly  or  not.  It  was  held  by  the 
Lord  Chief  Justice,  at  the  trial,  that  the  justice  had  jurisdiction, 
and  that  the  action  must  fail.  It  has  been  argued  before  us  that 
the  justice  had  no  jurisdiction.  I  am  of  opinion  that  enough 
appeared  on  the  face  of  the  sworn  information,  and  from  the 
allegations  made  before  the  justice  to  show  the  justice  that  he 
was  asked  to  grnnt  a  search-warrant  under  sect.  103  of  the 
Larceny  Act,  18()1  (24  &  25  Vict.  c.  96).  The  justice  accepted 
the  responsibility  of  acting  upon  that  information,  and  determined 
the  matter  in  the  way  in  which  he  did.  It  is  argued  that  the 
information    was   not    in   proper    form.     It  may    be  that  there 
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JoNBs        were    defects  in  the  form  of  the  information^  and  that  it  was 
OsiufAN       irregtilar.     If,  however,  there  was  enough  to  show  the  justice 

'      that  he  was  called  upon  to  act  judicially,  it  is  not  to  the  par- 

1897.        pose  to  show  that  he  might  have  dismissed  the  application  for 

-     .      ^  .,   irregularity,  for  that  does  not  affect  his  jurisdiction.     I  am  of 
peace—      Opinion  that  the  justice  had  jurisdiction,  and  that  he  intended 

Jurisdiction —  to  exercise  that  jurisdiction,  and   that  he  exercised  it  in  good 
SearcK-^    faith.     There    was,  therefore,  no    case   against  the  justice,  and 
Informati^  the  action  properly  failed.     This  appeal  must  be  dismissed. 

—Sufficiency       LoPES,  L.J. — I  think  that  the  search- ivarrant  in  this  case  was 

of  allegations,  issued  under  the  inherent  power  possessed  by  a  justice  of  the 
peace,  and  not  under  sect.  103  of  the  Larceny  Act  (24  &  25 
Vict.  c.  96).  The  sworn  information  laid  before  the  justice  was 
as  follows  : — ^*  That  he  hath  just  and  reasonable  cause  to 
suspect,  and  doth  suspect,  that  William  Jones,  of  Brasted,  has 
in  bis  possession  certain  property  beLmg'ing  to  the  said  Thomas 
Wood,  and  doth  depose  that  the  said  William  Jones  has  been 
in  his  employ  for  five  years,  and  is  now  under  notice  to  quit, 
and  that  he  has  requested  the  said  William  Jones  to  allow  him 
to  search  several  boxes  which  he,  the  said  William  Jones,  has 
had  packed  ready  to  be  taken  away,  but  which  he  refuses  to  be 
looked  through.'^  The  defendant,  the  justice  before  whom  that 
information  was  laid,  issued  a  warrant  to  a  constable  to  search 
for  the  goods,  and  if  such  goods  were  found,  to  arrest  William 
Jones.  It  is  said  that  the  justice  had  no  jurisdiction,  upon  that 
information,  to  issue  the  search-warrant,  because  it  was  not 
alleged  in  the  information  that  any  larceny  had  been  com- 
mitted,  and  because  no  particular  goods  were  named.  It  is 
replied  that  it  was  not  necessary  to  mention  any  particular 
goods  or  to  make  oath  that  a  felony  had  been  committed,  thoagb 
a  mere  surmise  might  not  be  sufiBcient.  I  think  that  it  is  clear 
upon  the  authorities  that,  if  the  fair  intent  to  be  collected  from 
the  information  is  that  the  party  has  reasonable  grounds  to 
suspect  that  the  goods  have  been  feloniously  dealt  with,  that  is 
sufficient.  The  chief  authority  is  Elsee  v.  Smith  (1  D.  &  R.  97). 
In  that  case  Abbot,  C.J.  said  :  ^'  It  need  not  be  a  positive  and 
direct  averment  upon  oath  that  the  goods  are  stolen  in 
order  to  justify  the  magistrate  in  granting  his  warrant.  There 
are  many  cases  in  which  a  cautious  man  might  not  choose  to 
swear  that  his  property  is  stolen,  nevertheless  he  might  have 
great  reason  to  suspect  a  particular  party,  and  the  magistrate 
would  be  well  warranted  in  granting  his  search-warrant.  Sup- 
pose the  case  of  a  horse  which  has  been  lost  by  its  owner 
and  is  found  in  the  possession  of  another  person,  the  owner 
in  that  case  might  not  like  to  take  upon  himself  to  swear  that 
the  horse  has  been  stolen,  for  it  may  have  strayed ;  but  when 
he  finds  that  his  horse  is  concealed  in  the  stable  of  another 
person,  he  may  very  naturally  conclude  that  it  must  be  stolen, 
from  the  circumstances  of  the  concealment,  and  therefore  he 
may    conscientiously    swear  that    he    suspects    it  to  have  been 
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stolen.     Ity  under   such    circnrastances    the   magistrate   is    not       Jonxs 
authorised   in  issuing    his    search   warrant/  it    might   happen     ^   *- 

in  many  cases  that  felonies  would  go  undetected."     That  means         ' 

that  it  is  sufficient   if   the  information  alleges  that   the   party        1897. 
Buspecis  that  the  goods  have  been  stolen.     Let  us,  then,  look  " 

at  the  information  in  the  present  case.     Is  it  a  fair  intendment      peace— 
that   the    master   suspected   that    his    servant    had    stolen    his   Jurisdiction 
goods  ?      In  my  opinion  that  is  the  fair  intendment.      Suppose     —Search- 
an  action  for  libel  had  been  brouyfht  upon  such  a  statement  as   information 
that   contained   in    this    informarion,    and    that    the    innuendo  -^Sufficiency 
laid    was    that   it   meant  that  the  master  suspected,  and    had  ^f  allegations. 
reasonable  grounds  to  suspect,  that  his  goods  had  been  stolen, 
the  jury  would  certainly  be  told  that  the  innuendo  was  proved. 
I    think^   therefore,  that  the   information    does  state   that   the 
master  had   reasonable   grounds    to    suspect,  and  did    suspect, 
that   his   servant  had    stolen    his   goods.     The    magistrate  had 
jurisdiction,    and    this   action   could    not   be    sustained.      The 
appeal  fails  and  must  be  dismissed. 

RiGBY,  L.J.  concurred. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  C,  Everett. 

Solicitors   for  the  respondent,  Ronth,  Staeey,  and  Castle,  for 
Knocker,  Knocker,  and  Holcroft,  Sevenoaks. 


QUEEN^S  BENCH  DIVISION. 

Jan.  12  and  15,  1897. 

(Before  Weight  and  Bruce,  JJ.) 

MoBBiss  (app.)  V.  HowDBN  (resp.).  (a) 

Merchant  Shipping  Act,  1894 — Passage  broker — Person  a4±ing  as 
— Receipt  of  money  for  pnssaqe  in  ship — Sale  or  letting  of 
steerage  passages— hi  ^  58  Vict,  c  60,  ss.  320,  341,  342. 

The  respondent  undertook  for  the  sum  of  221.,  paid  to  him  by  C,  to 
place  O.^s  son  as  a  farm  pupil  with  a  farmer  in  Canada,  and 
out  of  the  221.  to  procure  for  him  a  second-cla^s  steamship 

(a)  Reported  by  W.  W«  Obr,  Eeq^  Barrister-aULaw. 
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MoRBisa         pcLSsage  from  Liverpool  to  Qiiebec,  and  thence  by  rail  to  his 
„  ^'  destination,   but  at  the  time  no  particular  ship   was  named. 

*  Some  days  afterwards  the  respondent  forwarded  a  contract  ticket 

1897.  for  a  passage  on  a  named  ship  which  was  to  leave  at  a  specified 

~T"  time,  for  which  he  paid  8Z.  This  contract  ticket  was  procured  by 

SfUpping  Act,      ^^^  respondent  from,  and  the  8Z.  named  therein  was  ftaid  by  him' 

1894 —  to,  duly  authorised  pa^sa^e  brokers  who  had  obtained  the  same 

^^^*^^^^y     from  the  shipowners, 

"wwntfy^/or     ^^^  respondent  made^  a  small  profit  out  of  the  22Z.,  but  made  no 
jMutage —         profit  out  of  the  sum  paid  for  the  contract  ticket, 
\U  or  letting  ;Beld,  that  the  sale  or  letting  oj  passages  contemplated  by  sect,  341 
itMo^        o/  the  Merchant  Shipping  Act,  1894,  meant  a  sale  or  letting  of  a 
57  4"  58  Vict,      passage  in  a  named  ship  to  commence  at  a  definite  time  for  a 
c.  60,  M.  320,      specified    voyage,    and   that,    as    the  agreement  made    by    the 
341,  342.         respo7ident  was  merely  an  agreement  to  procure  a  passage  at  a 
convenient  time  in  a  fitting  ship,  it  was  not  an  a^jreement  for  the 
sale  or  letting,  and  that  the  procuring  the  contract  ticket  was  not 
the  sale  or  letting  of  a  passage  within  sect.   34-1,  and  that  the 
respondent,  therefore,  had  not  acted  as  a  passage  broker  within 
sect.  342. 
Held  aUo,  that  tlie  respondent  had  not  received  money  in  respect  of 
a  passage  in  any  ship  within  sect.  320,  as  the  receipt  of  money 
in  that  section  meant  a  receipt  of  money  paid  for  a  specifisd 
passage  at  a  fixed  time  in  a  named  ship, 

CASE  stated  by  the  stipendiary  police  magistrate  for  the  city 
of  Sheffield. 
Two  informations  were  preferred  by  the  appellant,  who  waa 
daly  authorised  by  the  Board  of  Trade  in  that  behalf,  against  the 
respondent,  Henry  Howden,  an  accountant  at  Liverpool. 

The  first  information  charged  that  the  respondent,  on  the  12th 
day  of  May,  1896,  at  Liverpool, 

Did  unlawfully  act  as  a  passage  broker  by  being  concened  in  the  sale  of  asteeragfr 
passage  for  one  Ernest  William  Craven  in  an  emigrant  ship,  proceeding  from  Iha 
British  Inlands  to  a  place  out  of  Europe  not  being  within  the  Mediterranean  Sea, 
without  being  duly  licensed,  contrary  to  sect.  342  of  the  Merchant  Shipping  Act,. 
1894. 

The  second  information  charged  that  at  the  same  time  and 
place  the  respondent 

Did  unlawfully  receive  from  one  James  Craven  the  sum  of  8/.  IBs.  llcL  for  and  in 
respect  of  a  passage  for  Ernest  William  Craven  as  steerage  passenger  in  an  emigrant 
ship  .  .  .  without  giving  to  the  said  James  Craven  for  Ernest  William  Craven  a 
contract  ticket  signed  by  or  on  behalf  of  the  owners,  charterer  or  master  of  the  ship, 
and  in  the  form  required  by  sect.  820  of  the  Merchant  Shipping  Act,  1894. 

The  facts  proved  or  admitted  were  as  follows  : 
Ernest  William  Craven  was  a  young  man,  about  seventeen 
years  of  age,  who  was  desirous  of  being  placed  as  a  farm  pnpil 
upon  a  farm  in  Canada.      He  was  the  son  of  Mr.  James  Craven 
referred  to  in  the  second  information. 

The  respondent  was  secretary  to  "  The  Anglo-Canadian  Farm 
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Pupil  Association/*  named  at  the  head  of  the  letters  written  by  Morrim 
him  in  the  matter ;  neither  he  nor  his  association  could  act  as  a  ho^bk 
passage  broker  without  offending  agaiast  sect.  342  of  the  Act.  ...^ 

On  the  6th  day  of  May  the  respondent  wrote  a  letter  to  Ernest        1897, 
Craven  inclosing  rates  for  placing,  &c.,  which  were  as  follows  :     ^    T   , 
Firsts  inclnding  saloon  passage  and  first-class  rail  fare,    27Z. ;  shiippiing  Ad, 
second,  including  saloon  passage  and  second-class  rail  fare,  25Z. ;       IS94 — « 
third,  including  intermediate  passage  and  second-class  rail  fare,  ^^^!^^^f^ 
221. ;  ft>urth,  including  steerage  passage  and  second-class  rail-     mon^for 
fare,  18Z. ;  and  the  letter  stated  that  these  rates  included  steam-     passage — 
ship  fares  from  Liverpool,  and  also  rail  fares  to  destination  ijx^<^^^^*^ 
Ontario,   with  the  respondent's  charges  for  placing  and  super-     pj^g^^ 
vision  of  the  pupil  for  one  year.  57  4*  58  Viet. 

Between  the  6th  and  12th  days  of  May  choice  was  made  of  <^-^®»  *»•  •^O, 
"  Third,  including  intermediate  passage   and    second-class  rail     *^  »  °    • 
fare,  222.'^   named  in  the  paper  of  rates,  and   22Z.  was  paid  by 
Mr.    James    Craven,    the    father,    to    the   respondent,    and   a 
document  dated  the  12th  day  of  May  was  given  to  Mr.  James 
Craven, 

This  document  of  the  12th  day  of  May  was  as  follows  : 

Received  from  Mr.  James  Graven,  of,  &c.,  the  sam  of  222.,  the  same  being  a 
premium  for  which  we  undertake  to  place  bis  eon,  Mr.  Ernest  William  Graven,  who  is 
now  seventeen  years  of  age,  as  a  farm  pupil  in  Western  Ontario,  Ganada,  with  a  good 
farmer  there,  where  he  will  be  treated  as  oue  of  the  family,  and  have  as  comfortable  a 
home  as  farmers  in  that  district  usually  have,  and  be  practically  taught  Ganadian 
farming,  receiving  also  his  board  and  lodging,  and  in  addition  thereto,  pay  in  pro- 
portion to  the  value  of  his  services.  It  is  expected  that  he  will  remain  with  the 
farmer  upon  the  above  terms  for  twelve  months,  but  this  arrangement  is  entirely 
based  upon  the  reciprocal  promise  that  he  is  to  conduct  himself  properly  and 
diligently  aid  in  the  work  of  the  farm.  It  is  distinctly  understood  that  the  above- 
named  sum  includes  second  class  steamship  passage  from  Liverpool  to  Quebec,  and 
second  class  rail  to  Tbamesville,  together  with  the  charges  of  this  association  for 
placing,  and  for  the  after  supervision  of  Ernest  William  Graven,  but  it  does  not 
include  any  bonus  or  bribe  to  the  farmer,  who  has  agreed  to  receive  the  pupil  without 
any  such  payment,  on  the  express  conditions  that  the  pupil  is  recommended  by  this 
association,  atd  that  he  has  given  a  written  undertaking  stating  that  he  goes  to  the 
farm  prepared  to  work  in  the  same  manner  as  the  farmers  and  their  sons  do  in  the 
district  where  he  is  located.  This  association  will  not  be  responsible  for  any  conse- 
quences which  may  arise  from  disobedience,  intemperance,  or  misconduct  on  the  part 
of  the  pupil,  or  physical  incapacity  arising  from  any  cause  whatsoever. 

On  the  18th  day  of  May  the  respondent  wrote  a  letter  to  Mr. 
Ernest  Craven,  giving  full  instructions  for  the  journey  out,  and 
inclosing  a  passenger^s  contract  ticket  for  a  passage  from 
Liverpool  to  Montreal,  via  Quebec,  in  the  Allan  Line  steamship 
Mongolian,  which  was  to  sail  from  Liverpool  on  the  21st  day  of 
May.  This  contract  ticket  was  in  due  and  regular  form,  and  was 
duly  signed  on  behalf  of  the  owners  of  the  ship.  The  contract 
ticket  was  obtained  by  the  respondent  from,  and  the  81.  IBs.  lid. 
named  in  the  contract  ticket  was  paid  by  the  respondent  to 
Messrs.  Thomas  Cook  and  Sons,  through  their  agent  at  their  office 
in  Sheffield,  and  Messrs.  Thomas  Cook  and  Sons  were  duly  autho- 
rised to  act  as  passage-brokers,  and  the  agent  in  question  was 
duly  appointed  their  passage-broker^s  agent  within  sect.  342  of 
the  Merchant  Shipping  Act,  1894.     The  sum  of  81.  188.  lid.. 
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M0BBI88  whicli  was  paid  by  the  respondent  for  the  contract  ticket^  was 

_    ^'  paid  by  him  out  of  the  22Z.  paid  to  him  by  Mr.  James  Craven. 

'  It  did  not  clearly  appear  what  the  "  Anglo-Canadian  Farm 

1897.  Pupil  Association'^  was,  but  the  respondent,  as  its  secretary,  did  not 

,^^7"  X  dispute  his  own  liability  for  breach  (if  any)  of  the  Act  in  what  he 

Merchant      jj         •.  .  ^  \  j/ 

Shipping  Act,  ^^^  ^s  its  secretary. 

1894—  The  defendant's  association  or  himself  had  a  profit  in  the  22 Z.^ 

^"*iS^*^7*T  ^^®  amount  of  which  did  not  appear;  but  it  was  said  that  none 
^money^M    ^^^  directly  made  in  any  way  on  either  the  steamship  fare,  or  the 
passage—     rail  fare,  nor  did  the  respondent  get  any  commission  in  any  way 
Sale  or  letting  from  the  shipping  people.      Passengers  carried  under  contract 
pastaas—    tickets  such  as  that  now  in  question  are  not  messed  throughout 
^7  ^  58  Vict,  the  voyage  at  the  same  table  with  the  master  or  first  officer  of 
c.  60,  ss.  320,  the  ship. 
341,  S42.         ipjj^  magistrates  dismissed  both  informations.     As  to  the  first 
information,  the  magistrate  was  of  opinion  that^  as  Ernest  Craven 
was  not,  when  a  passenger  on  the  Mongolian^  to  mess  at  the 
same  table  with  the  master  or  first  officer,  he  was  not  to  be 
deemed  a  cabin  passenger,  but  a  steerage  passenger,  and   that 
therefore  his  passage  was  rightly  said  by  the  appellant  to  be  a 
steerage  passage  (see  sect.  268  (3)  [h)  and  (4)  of  the  Act  of  1894. 
Ue  was  of  opinion  that,  in  the  negotiations  that  had  taken  place, 
Messrs.  Thomas  Cook  and  Sons  had  acted  as  the  passage-broker 
in  the  sale  of  a  steerage  passage  by  the  owners  of  the  ship  to 
Ernest  Craven,  and  that,  if  Messrs.  Cook  and  Sous  had  not  been 
duly  qualified,  they  would  have  rendered  themselves  liable  to  a 
penalty    under   sect.   342 ;    but  that   the   respondent   had   not, 
directly  or  indirectly,  acted  as  a  passage  broker,  and  that  the 
agreement  between  the  parties  was,  in  fact,  an  agreement  by  the 
respondent  to  take  8Z.  18«.  llcZ.  of  the  22Z.  to  the  qualified  passage- 
brokers,  Messrs.  Thomas  Cook  and  Sons,  for  them  to  make  a 
passage  contract  between  the  shipowners  and  Kmest  Craven,  a 
transaction  which  would  not  make  the  respondent  liable  within 
the  section. 

With  regard  to  the  second  information  the  magistrate  thought 
that,  although  the  respondent  received  the  8Z.  18«.  lid.  from 
James  Craven,  sect.  320  applied,  under  the  circumstances,  to 
Messrs.  Thomas  Cook  and  Sons  rather  than  to  the  respimdent, 
and,  as  they  had  duly  satisfied  and  complied  with  the  provisions 
of  the  section,  it  was  sufficient. 

The  question  was  whether,  upon  the  facts  stated,  the  respon- 
dent was  guilty  of  either  of  the  ofiences  charged  in  the  informa- 
tions. 

The  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
provides : — 

Sect.  341. — (1.)  Any  person  who  sells  or  lets  or  agrees  to  sell  or  let,  or  is  anywise 
concerned  in  the  sale  or  letting  o  steerage  passages  in  any  ship  proceeding  from  the 
British  iHlands  to  any  place  out  of  Europe  not  within  the  Mediterranean  Sea  shall  for 
the  purposes  of  this  part  of  this  Act  be  a  passage  broker. 

Sect  842.— (1.)  A  person  shall  not  act  directly  or  indireotJy  as  a  passage  broksr, 
unless  he — {h)  holds  a  licence  for  the  time  being  in  force  to  act  as  passage  broker. 
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4.)  There  shall  he  exempted  from  this  section — (a)  the  Board  of  Trade,  and  any       MORRiss 
person  contracting  with  them  or  acting  under  their  authority;  and  (&)  any  passage  v. 

broker's  agent  duly   appointed  under  tbis  Act.     (6.)  If  any  person  fails  to  comply      Howdbn. 

with  any  requirements  of  this  section,  he  shall  for  such  ofiFence  be  liable  to  a  fine  not  

exceeding  fifty  pounds.  1897. 

Sect.  820. — ( I.)  If  any  person,  except  the  Board  of  Trade  and  penons  acting  for  

them  and   under  their   direct  authority,  receivea  money   from  any  person  for  or  in      Merchant 
respect  of  a  passage  as  a  steerage  pasHcnger  in  any  ship,  or  of  a  passage  as  a  cabin  Shipping  Act 

passenger  in  any  emigrant  ship,  proceeding  from  the  British  Islands  to  any  port  out         1894 

of  Europe  and  not  within  the  Mediterranean  Sea,  he  shall  give  to  the  person  paying  Pasgagehroker 

the  same  a  contract  ticket  signed   by  or  on  behalf  of  the  owner,  charterer,  or  master    Reeeivt  of 

of  the  ship,   and  printed  in  plain  md  legible  characters.      (2.)  The  contract  ticket      monev  Jor 

shall  be  in  a  form   approved   by  the    Board  of  Trade   and  published  in  the    London      nauaae 

Gazette.     .     .     .     (8  )  If  any  per«on    fails  to  comply  with  any  requirements  of  this  a  i^  orlettina 
section,  he  shall  for  such  ofifence  be  liable  to  a  fine  not  exceeding  fifty  pounds.  .^  eteeraae 

'DCLeS0LO6^~' 

Bonsey  for  the  appellant. — The  respondent  ought  to  have  been  57  ^  53  vict. 
convicted  on  both  informations.  The  contention  is  that  the  c.  60,  m.  320, 
respondent,  in  acting  as  he  did  in  this  case^  was  acting  in  contra-  ^^'  ^^^' 
vention  of  both  sections  of  the  Act.  He  was  acting  as  a  passage 
broker  within  sect.  342  without  haviiig  the  necessary  licence,  and 
he  received  money  in  respect  of  a  passage  of  a  steerage  passenger 
within  the  meaning  of  sect.  320.  If  the  respondent  had  done 
this  business  merely  as  an  act  of  friendship  and  not  for  profit^ 
and  if  he  had  made  no  profit,  then  the  case  would  not  have  been 
within  the  Act;  but  here  he  made  a  profit  on  the  22Z.  received  by 
him^  though  the  amcmnt  of  such  profit  does  not  appear.  The 
money  paid  to  the  respondent  merely  left  the  pupil  at  the  farmer^s 
house  in  Canada^  and  left  him  to  make  his  own  terms  with  the 
farmer.  It  merely  paid  the  expenses  of  the  passage  of  going  out, 
together  with  a  little  over.  This  small  sum  that  was  over  the 
actual  passage  money  was  the  profit  of  the  respondent,  so  that 
the  respondent  did  not  do  this  for  friendship  but  for  profit,  which 
shows  that  he  was  acting  as  a  passage  broker  within  sect.  342, 
and,  by  receiving  the  22Z.,  without  at  the  same  time  giving  a  con- 
tract ticket,  he  was  acting  in  contravention  of  sect.  320. 

The  respondent  did  not  appear. 

Cur.  adv.  vult. 

Jan.  15. — The  judgment  of  the  Court  (Wright  and  Bruce,  JJ.) 
was  read  by 

Bruce,  J. — The  principal  question  in  this  case  is,  whether  the 
respondent  Howden  acted  directly  or  indirectly  as  a  passage 
broker  within  the  meaning  of  sect.  342  of  the  Merchant  Shipping 
Act,  1894.  The  meaning  of  *'  passage  broker ''  is  to  be  ascertained 
by  reference  to  sect.  341,  which  defines  a  passage  broker  to  be 
^^  any  person  who  sells  or  lets,  or  agrees  to  sell  or  let,  or  is  any- 
wise concerned  in  the  sale  or  letting  of  steerage  passages  in  any 
ship  proceeding  from  the  British  Islands  to  any  place  out  of 
Europe  not  within  the  Mediterranean  Sea.^'  Looking  at  the 
other  sections  of  the  statutes  bearing  upon  the  matter,  and  to  the 
forms  contained  in  the  schedule  to  the  Act  relating  to  passage 
brokers  and  to  steerage  passengers,  I  think  that  the  section  of 
the  Act  referred  to  means  a  selling  or  letting  in  a  named  ship 
•of  a  passage  to  commence  at  a  definite  time  for  a  specified  voyage. 
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Mouuss      I  am  therefore  oE  opinion  that  the  agreement  entered  into  on  the- 
„   ^'  12th  day  of  May^  of  which  the  written  receipt  of  that  date  sigaed 

*      by  the  respondent  is  evidence,  was  not  an  aj^reement  for  selling^ 

1897.        or  letting  a  passage  within  the  meaning  of  sect.  8  U .  The  respon- 
M    ha  t     ^®°*'  undertook,  for  the  sum   of  22Z.,  to  place  Ernest  William 

Shipping  Act,  Craven  as  a  farm  pupil  in  Western  Ontario,  and  out  of  the  22 Z.  to 
1894 —       procure  for  him  a  second-class  steamship  pH8<au:e  by  sea  from 

PoMgehroli^r  Liverpool  to  Quebec,  and  a  passage  by  rail  to  Thamesville.  That 
mmey  for  ^^^}  I  think,  an  agreement  to  procure  him  a  passage  at  somecon- 
passage—     veuient  time  in  some  fitting  ship  from  Liverpool  to  Quebec,  but 

8aU  or  letting  J^  ^jj^g  not  a  sellincf  or  lettino:,  or  an  affreemeut  to  sell  or  let  a 
postage^     passage  at  a  definite  time  in  a  named  ship ;  and,  although  the 

57  ^  58  Vict.  pHSsage  ultimately  obtained  was  a  steerage  pHSsat^e,  I  am  not  at 

r.  60,  ss.  320,  all  sure  there  is  anything  in  the  letter  of  tlie  6th  day  of  May,  or 
341,  342.  j^  ^^^  receipt  of  the  12th  day  of  May,  to  show  that  the  interme- 
diate passage,  or  the  second-class  steamship  passa^^e,  in  those 
documei»ts  referred  to,  is  a  steerage  passage  within  the  meaning 
of  sect.  341  of  the  Merchant  Shipping  Art,  1894.  On  the  18th 
day  of  May  the  respondent  seems  to  have  received  information 
that  E.  W.  Craven  was  ready  to  leave  at  once,  and  apparently  on 
the  same  day  the  respondent  obtained  from  Mr.  Robinson,  who 
acted  as  agent  for  Messrs.  Cook  and  Sons  and  for  Messrs.  Allan, 
a  passenger  contract  ticket  for  a  passage  for  E.  W.  Craven,  on 
board  Messrs.  Allan^s  steamship  Mongolian  from  Liverpool  to 
Montreal,  via  Quebec.  Messrs.  Cook  and  Sons  were  duly  quali- 
fied as  passage  brokers,  and  Mr.  Robinson  was  duly  appointed  as 
their  ag^nt.  This  ticket  was  forwarded  to  E.  W.  Ciaven  on  the 
same  day — the  18th  day  of  May.  B.  W.  Craven  therefore 
received  a  contract  ticket  made  out  in  due  form,  signed  by  the 
authorised  agent  of  Messrs.  Cook  and  Sons,  which  conferred  upon 
him  all  the  advantages  which  the  Merchant  Shipping  Act  has 
provided  for  the  security  of  steerage  passengers.  But  it  is  said 
that  this  contract  ticket  was  a  selling  or  letting  of  a  steerage 
passage  in  a  ship  within  sect.  841,  and  that  the  respondent  was 
concerned  in  the  selling  or  letting.  No  doubt  the  respondent 
procured  the  ticket,  and  paid  81.  ISs.  lid,  for  it  out  of  the  22i. 
mentioned  in  the  receipt  of  the  12th  day  of  May,  but  the  re^p-jn- 
dent  made  no  profit  out  of  the  ticket,  and  received  no  commission 
from  the  shipowners  or  from  the  passaj^e  broker^s.  So  far  as  the 
act  of  the  respondent  was  concerned,  it  seems  to  me  that  what  he 
did  was  to  purchase,  as  agent  for  James  Craven,  a  ticket  for  a 
passage  for  E.  W.  Graven.  I  think  it  must  be  cunireded  that  a 
person  who,  as  a  mere  act  of  friendship  paid  for  and  procured  a 
passenger  ticket  for  another  could  not  be  said  to  be  concerned  in 
the  contract  of  sale  or  letting  contained  in  the  passenger  ticket. 
To  be  concerned  in  a  sale  or  letting  means,  I  think,  to  have  apart 
or  share  in  the  sale  or  letting;  to  have  something  to  do  with  the 
sale  or  letting ;  to  have  some  interest  in  this  transaction,  or  in 
some  way  to  derive  some  profit  or  advantage  from  it.  In  Todd  r, 
Robinson  (52  L.  T.  Rep.  120;  14  Q.  B.  Div.  739),  the  Court  of 
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Appeal  seems  to  have  thought  that  a  person  might  be  interested      Morris^ 
in  a  contract  and  yet  not  concerned  in  it.    In  the  present  case  the     „    ^' 

respondent  seems  to  have  been  a  passive  agent  paying  on  behalf        ' 

of  Craven  for  the  ticket,  and  forwarding  it  to  him.    If  the  father,        1897. 
James  Craven,  had  purchased  of  Messrs.  Cook  and  Sons,  through     u~~hlnt 
their  authorised  agent,  a  ticket  for  his  son  E.   W.  Craven,  he  shipping  Ad, 
would  not,  I  think,  have  b^en  guilty  of  any  breach  of  the  provi-       1894— 
sions  of  sect.  341,  and,  as  regards  the  act  of  the  purchase  of  the  ^^^^f^^T 
ticket,  I  cannot  see  upon  what  principle  it  is  possible  to  distin-     t^^n^for 
guish  between  the  purchase  of  a  ticket  by  a  father  for  a  son,  and    passage— 
the  purchase  made  by  the  respondent  in  this  case.    It  is  said  that  ^*^  ^^  letting 
the  respondent,  or  those  on  whose  behalf  he  acted,  made  a  profit    ^J,^^ 
out  of  the  221.     But  we  are  dealing  only  with  the  SI.  ISs.  1  Id.  57  4-  58  Vict. 
paid  for  passage  money,  and  out  of  that  there  was  no  profit.     It  ^-  ^^*  »»•  32(> 
seems  to  me  that  it  would  be  straining  the  language  of  sect.  341  ' 

to  hold  that  the  respondent  was  concerned  in  the  sale  or  letting 
of  the  passage.  I  therefore  think  that  the  learned  magistrate  was 
right  in  refusing  to  convict  of  an  offeuce  under  sect.  342.  I  also 
think  the  magistrate  was  right  in  refusing  to  convict  under  sect. 
320.  The  respondent  did  give  to  Craven  a  contract  ticket  duly 
signed  on  behalf  of  the  owners  of  the  ship.  But,  further,  I  am 
not  satisfied  that  he  received  money  for  Craven  for,  or  in  respect 
of,  a  passage  in  any  ship  within  the  meaning  of  sect.  320.  It 
seems  to  me  to  be  clear  that  this  section  must  mean  a  receipt  of 
money  paid  for  a  specified  passage,  commencing  at  a  fixed  time 
in  a  named  ship.  The  221.  which  the  respondent  received  was 
not  paid  to  him  in  respect  of  a  passage  in  any  named  ship,  and  it 
would  have  been  impossible  for  the  respondent,  at  the  time  he 
received  the  22Z.,  to  have  procured  a  contract  ticket  such  as  is 
mentioned  in  sect.  320.  In  coming  to  this  conclusion,  I  have  not 
overlooked  sect.  347  of  the  Merchant  Shipping  Act,  1894,  which 
seems  to  be  directed  to  acts  such  as  the  acts  complained  of  in 
this  case. 

Appeal  dismissed. 
Solicitor  for  the  appellant.  The  Solicitor  to  the  Board  of  Trade. 
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QUEEN'S  BENCH  DIVISION. 

Wednesday,  Oct.  16,  1896. 

(Before  Wills  and  Wright,  JJ.) 

HiNDLB  (app.)  V.  BiETWiSTLB  (resp.)  (a) 

Factories  and  workshops  —  Dangerous  machinery  —  Fencing — 
Factory  and  Workshop  Act,  1878  (41  Vict.  c.  16),  s.  5  (8)— 
Factory  and  Workshop  Act,  1891  (54  &  56  Vict.  c.  75), 
s.  6  (2). 

Machinery  may  he  dangerous  within  sect.  5  (3)  of  the  Factory 
and  Workshop  Act,  1878  (41  Vict,  c.  16),  as  amended  by  sect.  6 
(2)  of  the  Factory  and  Workshop  Act,  1891  (54  ^  55  Vict.  c.  75), 
although  it  is  machinery  from  the  use  of  which  no  danger  would 
arise  were  it  worked  with  absolute  care.  Whether  ma>chinery 
i^  or  is  not  dangerous  within  that  enactment  depends  wjxm 
whether  or  not  there  is  in  the  ordinary  course  of  things  a  sub' 
stantial  probability  of  danger  arising  from  its  use  ;  and  this  is 
in  all  cases  a  question  of  fact  and  degree. 

APPEAL  by  case  stated  from  the  decision  of  the  Recorder 
of  Blackbarn,  reversing   the  decision  of  the  justices   of 
Blackburn. 

On  the  3rd  day  of  October,  1895,  Ephraim  Hindle  and  Qeorge 
Hindle  appeared  before  the  justices  of  Blackburn  on  an  informa- 
tion under  the  Factory  and  Workshop  Acts,  1878  and  1891, 
laid  by  Birtwistle,  one  of  Her  Majesty's  inspectors  of  factories, 
charging  '*  that  they,  on  the  7th  day  of  August,  1895,  at  the 
said  borough,  being  then  and  there  the  occupiers  of  a  certain 
cotton  factory,  the  same  being  a  factory  withm  the  true  intent 
and  meaning  of  the  said  Acts,  did  unlawfully  fail  to  keep  such 
factory  in  conformity  with  the  said  Acts  by  then  and  there 
neglecting  to  fence  a  certain  dangerous  part  of  the  machinery 
in  such  factory,  to  wit,  shuttles,  such  shuttles  not  being  in  such 
a  position  or  of  such  construction  as  to  be  equally  safe  to  every 
person  employed  in  the  said  factory  as  they  would  be  if  they 
were  securely  fenced.  The  justices  convicted  the  defendants, 
and  fined  them  20s.  The  defendants  appealed  to  quarter 
sessions,  where  the  Recorder  quashed  the  conviction,  subject  to 
a  case  stated. 

The  Factory  and  Workshop  Act,  1878  (41  Vict.  c.  16)  enacts : 

Sect  5.  With  respect  to  the  fencing  of  machinery  in  a  factory  the  following  proTi- 
eions  shall  have  efifect.     ...    (8)  Every  part  of  the  mill  gearing  shall  either  be 

(a)  Reported  by  J.  Amdbbw  Strahav,  Esq^  Barrister- at- Law. 
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sacnrely  fenced,  or  bo  in  sach  position  or  of  such  construction  as  to  be  equally  safe  to        Hindle 
every  person  employed  in  the  factory  as  it  would  be  if  it  were  securely  fenced.  9. 

BiRTWISTLE. 

The  Factory  and   Workshop  Act,  1891  (54  &  55  Vict.  c.  75)        — 
enacts :  ' 

Sect.  6.— (2.)  In  sub-sect.  3  of  the  same  section  (i.e.,  sect.  5  of  the  Factory  and    ^^^^,^^ 
Workshop  Act,  1878),  before  the  words  "every  part  "shall  be  inserted  the  words      Workshops 
"all  dangerous  parts  of  the  machinery  and."  ActSy  1878 

and  1891 — 

The   following  were  the  facts  of  the  case   as   found  by  the  Machinery— 
learned  Recorder  :  Fencing — 

The  appellants — Messrs.  Hindle — on  the  7th  day  of  August,  ^^  ^^s!}^)-^^* 
1895,  were  and  fur  several  years  continuously  theretofore  had  54  a  55  y^f.^ 
been  the  occupiers  of  a  certain  weaving  shed  in  Blackburn,  in  c.  75,  $.  6  (2). 
which   there    were    the    ordinary  looms    and   shuttles   used   in 
weaving   cotton  cloth.     It  was  admitted  that  the  shed  was   a 
factory  within  the  meaning  of  the  Factory  and  Workshop  Acts, 
1878  and  1891.     On  the  7th  day  of  August  a  shuttle  flew  out  of 
the  shuttle-race  of  one  of  the  looms  in  work  in  the  said  factory, 
and  in  its  flight  struck  and  seriously  injured  a  weaver  in   the 
employment  of  the  appellants.     The  accident  was  caused  by  the 
negligence  of  the  said  weaver  in  fastening  the  picking  band 
of  the  loom  too  taut,  whereby  the  shuttle  was  deflected  from  its 
proper  course  in  the  shuttle-race,  and  so  flew  out. 

In  addition  to  this  accident  there  were  during  the  years  1891 
to  1895,  both  inclusive,  three  other  serious  accidents  caused 
by  shuttles  flying  from  looms  in  the  appellants^  factory,  but  to 
what  cause  or  causes  the  said  accidents  were  to  be  attributed 
there  was  no  evidence  to  show.  During  the  said  period  and 
down  to  the  7th  day  of  August,  1895,  there  were  1400  looms  or 
thereabouts  in  work  during  most  working  days  in  the  factory; 
and  it  was  agreed,  so  far  as  the  looms  and  shuttles  were  con- 
cerned, that  the  appellants'  machinery  was  in  much  the  same 
condition  all  through  the  said  period  up  to  and  including  the 
7th  day  of  August,  1895. 

It  was  proved  that  while  the  shuttle  is  working  in  due  course 
it  is  not  dangerous,  but  occasionally  shuttles  do  fly  out  from  the 
shuttle  race  during  the  process  of  weaving  under  circumstances 
which  do  render  such  flying  shuttles  dangerous  to  any  person 
who  may  chance  to  be  in  the  line  of  their  flight,  and  the 
evidence  went  to  show  that  the  flying  out  of  the  shuttles  from 
the  shuttle  race  is  due  to  one  or  other  of  the  following  causes  : 
(a)  in  consequence  of  the  shuttle  not  being  true;  (6)  in  conse- 
quence of  the  negligence  of  the  weaver  in  fastening  the  picking 
band  too  taut,  or  some  other  act  of  negligent  user  of  the 
machinery  by  the  person  in  charge  of  it ;  (c)  in  consequence  of 
some  foreign  substance  accidentally  getting  into  the  shuttle 
race ;  (d)  in  consequence  of  some  defect  in  the  yarn  or  thread 
used  in  the  loom. 

It  was  not  suggested  that  the  appellants'  looms  or  any  of 
them  were  at  any  time  during  the  period  before  mentioned,  or 
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Hindis      on  the  said  7th  day  of  Au^ast^  fitted  with  shuttles  that  were  not 
^     ^*  true^  nor  was  there  any  evidence  that  the  appellants  omitted  any 

*   reasonable  precaution  to  prevent  foreigfn  substances  getting  in 

1896.        the  yarn   or   thread,    or   that   there   was   in    fact   any   foreign 

F  te«r     d  substance  in  the  shuttle  race  of  any  of  the  appellants'  looms,  or 

Y^i^hop    ^^y  defect  in  any  of  the  yam  or  thread  used  in  their  looms, 

Ads^  1878    during  the  same  period  or  on  the  7th  day  of  August. 

<md  1891—        The  question  for  the  opinion  of  the  Court  was  whether  the  fact 

mwSS!n^—  *^**  *^®  appellants'  looms  and  shuttles  were  on  the  7th  day  of 

Fencing^     August  liable  to  become  temporarily  dangerous  (a)  either  by  some 

*^  ^*K*/  ^'  ^^'  negligent  act  of  the  person  in  charge  of  the  said  looms,  or  (6) 

54*i  S5  VicU  ^y  some  foreign  substance  getting  into  the  shuttle  race,  or  (c) 

X.  75,  9.  6  (2).  by  some  defect  in  the  yarn  or  thread  used  in  the  process  of 

weaving,  rendered  such  looms  or  shuttles  dangerous  machinery,  or 

dangerous  parts  of  machinery  within  the  meaning  of  the  Factory 

Acts,  1878  and  1891.     If  the  Court  was  of  opinion  that   it  did 

the  learned  Recorder's  decision  was  to  be  reversed.     If  the  Court 

was  of  a  contrary  opinion,  his  decision  was  to  stand. 

The  Attorney 'Oeneral  (with  him  H,  Sutton  and  L,  Sanderson) 
for  the  respondent. — The  point  in  question  in  this  case  is,  was 
the  learned  recorder  right  in  holding  that  provided  machinery 
is  not  dangerous  in  itself  without  negligence  either  on  the 
worker's  or  owner's  part,  it  is  not  dangerous  machinery  within 
the  Acts,  and  need  not  therefore  be  fenced.  That  this  was  the 
principle  on  which  he  had  decided  the  case  was  rendered  clear 
from  the  language  used  by  him  in  his  judgment.  He  there  laid  it 
down  that  the  employer  is  responsible  only  for  machinery  which 
is,  in  itself,  dangerous  in  the  ordinary  course  of  careful  working. 
[Wills,  J. — Surely  the  question  whether  or  not  machinery  is  or 
is  not  dangerous  is  one  of  degree,  and  therefore  of  fact  ?]  It 
was  not  necessary  to  deny  that.  Here,  however,  the  Recorder 
proceeded  on  no  such  view.  He  held  the  machinery  could  not 
be  dangerous,  because  if  worked  with  absolute  care  by  manu- 
facturer and  workmen,  it  would  not  be  dangerous.  Absolute 
care  on  all  hands  could  not  and  should  not  be  assumed.  Certain 
acts  of  negligence  were  certain  to  happen  with  the  most  careful 
of  men,  and  the  whole  question  was,  assuming  these  acts  to  occur 
with  the  usual  frequency,  would  the  results  be  of  such  a  character 
as  to  make  the  machinery  dangerous  within  the  Acts  F  Here  it 
was  true  only  four  serious  accidents  occurred  in  this  factory  with 
some  450  workers  in  five  years,  but  it  was  to  be  remembered  that 
probably  those  were  not  all  the  accidents  resulting  from  this 
cause.  The  employers  were  bound  to  report  only  serious — ^not 
slight — accidents,  and  these  were  the  accidents  reported  by  them. 
In  the  years  1893,  1894,  and  1895,  there  were  reported  thirteen, 
seventeen,  thirteen  serious  accidents  in  the  town  of  Blackburn 
from  the  same  cause. 

Sir  E,  Clarke  {E»  Sutton  "with  him)  for  the  appellants  admitted 
that  if  a  machine  was  so  constructed  that  it  was  in  need  of 
constant  attention,  and  with  ordinary  user   was  liable  to  cause 
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accideDt^  the  machine  was  dangeroas.     He  admitted  also  that      Hindlb 

occasioual  carelessness  was  to  be  assumed     But   he  contended  Brer^axLiL 

that  the  learned  Recorder  here  did  take  into  account  the  extreme        

rarity  of  accidents  resulting  from  this  cause.     Here  there  were        1896. 

1400  shuttles  in  this  factory.     Duriner  five  years  these  shuttles —  „  T  , 

,,.  ,.  i-j  j^j-  u  c  Factory  and 

taking  ordinary  working  days  and  ordinary  number  or  move-     WarJeahop 
ments   for   each    shuttle  —  must   have   moved    backwards   and     Acts^  1878 
forwards  some  76,000  millions  of  times.     During   these   move-   *^  1891— 
ments  they  left  the   shuttle  race   four   times — causing  serious  tnocWncty^ 
injury  to  the  worker.     The  Attorney-General  had  pointed  out    Fenevng— 
that  these  were  all  serious  accidents,  but  under  sect.  18  of  the  *1  ^*^'^\  ^^* 
Factory  and  Workshop  Act,   1895,  any  accident  is  a    serious  54 'i  55  |j^j-^^ 
accident,   and    must  be    reported   if    it  causes    to  any   person  c.  75,  $.  6  (2). 
employed  in  the  factory  or  workshop  such  bodily  injury  as  to 
prevent  him  on  any  one  of  the  three  working  days  next  after 
the   occurrence  of  the   accident   being   for    five    hours  on   his 
ordinary  work.      Even   under  the   principal  Act  all   accidents 
were  serious  which  incapacitated  the  worker  for  two  days.     The 
results   here,  therefore,   even   from    negligence  or   other   cause 
outside   the  machinery  were   very  slight,   while  the   machinery 
itself  was  not  dangerous  in  working  at  all. 

The  Attorney-General  in  reply. — The  number  of  accidents  in 
proportion  to  the  movements  of  the  shuttle  was  of  no  importance. 
The  important  point  was  that  in  the  course  of  five  years  one  out  of 
every  huudred  workers  in  this  factory  was  seriously  injured  by 
shuttles  flyinor  out.  He  referred  to  Redgrave  v.  Lloyd  and 
S(m8,  72  L.  T.  Rep.  565;  (1895)  1  Q.  B.  876. 

Wills,  J. — This  case  is  no  doubt  one  of  considerable  impor- 
tance. Still  I  can  see  no  benefit  in  reserving  judgment  since 
the  enactment  seems  to  be  plain  and  intelligible,  and  I  feel  no 
di£Sculty  in  construing  it,  nor  would  I  in  applying  it  if  the 
facts  of  the  case  were  fully  before  me.  The  learned  recorder 
gives  the  reason  of  his  decision  in  one  sentence  in  which  he 
says  that  "  the  manufacturer  is  only  responsible  for  machinery 
which  is  in  itself  dangerous  in  the  ordinary  course  of  careful 
working.  Ho  appears  to  think  that  no  machinery  can  be 
dangerous  within  the  Act  unless  it  is  dangerous  in  itself  how- 
ever carefully  worked.  I  altogether  disagree  with  such  an  inter- 
pretation, which  would  limit  materially  and  disastrously  the 
operation  of  a  most  beneficial  Act  of  Parliament.  It  seems  to 
me  that  machinery  is  dangerous,  if  in  the  ordinary  course  of 
human  afiairs  dnnger  may  reasonably  be  anticipated  from  it  when 
it  is  worked  without  protection.  To  say  that  because  accidents 
have  happened  through  its  use  therefore  it  must  be  dangerous, 
is  wrong.  To  say  that  because  no  accidents  would  happen  if  it 
were  worked  with  absolute  care  therefore  it  cannot  be  danger- 
ous, is  also  wrong.  In  considering  whether  machinery  is 
dangerous,  the  contingency  of  carelessness  on  the  part  of  work- 
men in  charge  of  it,  the  frequency  with  which  such  contingency 
is  likely  to  occur,  and  all  other   matters   likely  to   make   the 
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HiNDLE      machine  become  dangerous,  are  to  be  taken  into  consideration. 
B  TWI8TL      ^^^  taking  what  is  reasonably  certain  to  happen,  the  Court  thinks 

'   there  is  a  substantial  probability  that  accidents  will  result  from 

1896.        the  machinery,  the  machinery  is  dangerous  within  the  Act,  and 

,    the   Court  should  convict.     That  whole  thing  is  a  question  of 

Workshop     degree.     The  Court  must  in  each  case  decide  on  the  facts  as 

Acts,  1878    proved  before  it.     As  the   learned  recorder  does  not  seem  to 

and  1891—   have  applied  his  mind  to  that  point,  I  think  the  case  must  cfo 

machdjiery—  bacK  to  him  for  reconsideration. 

Fencing—        Wkight,  J. — I  am  of  the  Same  opinion.     The  justices,  who 

41  Vict.  c.  16,  are  presumably  persons  acquainted  with  these  matters,  came  to 

54*4-  55  Vict  ^^®  conclusion  that  these  shuttles  were  dangerous.     The  recorder 

c.  75, 8.  6  (2).  reversed  their  decision  on  a  view  of  the  law  which  I  think  is 

erroneous.      The    chance   of    foreign    matter  getting   into   the 

machinery,  the  chance  of  defects  in   the  yarn   or  negligence  in 

the  workers,  are  all  to  be  taken  into  consideration,  but  none  of 

them  is  in  itself  conclusive.     The  mere  fact  that  any  of  these 

mav  cause  the  shuttle  to  flv  out,  and  that  when  it  flies  out  it 

is  dangferous,  is  not  conclusive  either.     The  Court  must  consider 

whether  the  tendency  it  has  to  fly  out  is  a  tendency  to  fly  out 

often  enough  to  satisfy  a  reasonable  interpretation  of  the  word 

"  dangerous."     The  whole  question  is  one  of  degree  and  of  fact 

in  all  cases. 

Case  remitted  to  the  Records. 
Solicitors  for  the  appellants,  RowcUfes  and  Rawle,  for   Oartsr, 
Blackburn. 

Solicitor  for  the  respondent.  Solicitor  to  the  Treasury. 
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Monday  J  Jan.  18,  1897.- 

(Before  Weight  and  Bruce,  JJ.) 

Vallency  (app.)  V.  Fletcheb  (resp.).(a) 

Brawling — Perpetiuil  curate — Violent  and  indecent  condiict  in 
pariah  churchyard — Liability  to  Temporal  Court — 23  ^  24  Vict, 
c.  32,  s.  2. 

Sect.  2  of  23  ^  24  Vict,  c,  32  applies  not  only  to  persons  not  in 
holy  orders,  hut  also  to  persons  in  holy  orders,  and  a  clergyman 

(a)  Reported  by  J.  Andrew  Strahan,  Esq.,  Barrister-at-Law. 
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whose  conduct   in   his   own   church   or  churchyard  is  riotous,    Vallency 
violent,  or  indecent,  may  be  convicted  of  an  offence  under  it,  v    ^' 

/^ASB  stated  by  justices  of  Derbyshire.  1897. 

The  perpetual  curate  of  the  parish  of  Rosliston  was  summoned     Curate— 
before  the  justices  on  a  charge  of  violent  and  indecent  behaviour       Violent 
in  the  churchyard  of  his  own  parish  church,  under  sect.  2  of  23  ^j^^^^^^J^,, 
&  24  Vict.  c.  32,  which  enacts  that :  23  ^  24  Vict. 

Any  person  who  shall  bo  guilty  of  riotous,  violent,  or  indecent  behaviour  in  c.  32,  «.  2. 
England  or  Ireland,  in  any  cathedral,  church,  parish  or  district  church  or  chapel  of 
the  Church  of  England  and  Ireland,  or  in  any  chapel  of  any  religions  denomination, 
or  in  England  in  any  place  of  religious  worship  duly  certified  under  the  provisions  of 
the  eighty-first  chapter  of  the  statute  passed  in  the  session  of  Parliament  of  the 
eighteenth  and  nineteenth  years  of  the  reign  of  her  present  Majesty,  intituled  **  An 
Act  to  amend  the  Law  concerning  the  certifying  and  registering  of  Places  of  Religious 
Worship  in  England,**  whether  during  the  celebration  of  divine  service  or  at  any 
other  time,  or  in  any  churchyard  or  burial-ground,  or  who  shall  molest,  let,  disturb, 
vex,  or  trouble,  or  by  any  other  unlawful  means  disquiet  or  misuse  any  preacher 
duly  authorised  to  preach  therein,  or  any  clergyman  in  holy  orders  ministering  or 
celebrating  any  sacrament  or  any  divine  service,  rite,  or  office  in  any  cathedral, 
church,  or  chapel,  or  in  any  churchyard  or  burial-ground,  shall,  on  conviction  thereof 
before  two  justices  of  the  peace,  be  liable  to  a  penalty  of  not  more  than  five  pounds 
for  every  such  offence,  or  may,  if  the  justices  before  whom  he  shall  be  convicted 
think  fit,  instead  of  being  subjected  to  any  pecuniary  penalty,  be  committed  to  prison 
for  any  time  not  exceeding  two  months. 

At  the  hearing  before  the  justices  evidence  was  given  showing 
that  the  curate  had  ordered  that  the  grave  of  a  certain  person 
should  be  levelled.  The  deceased's  relatives  (with  some  of  whom 
the  curate  had  quarrelled)  having  been  informed  of  this,  came  to 
the  graveyard  while  the  workman  was  engaged  in  carrying  out 
the  curate's  orders.  The  curate  was  also  present,  and  he 
threatened  the  relatives  with  a  revolver  and  a  large  stick  if  they 
ventured  to  interfere  with  the  work.  A  violent  altercation 
followed.  On  this  evidence  the  justices  held  that  the  curate  had 
been  guilty  of  both  violent  and  indecent  conduct  in  his  own 
churchyard,  and  had  convicted  him.  The  curate  asked  to  have  a 
case  stated,  to  which  application  the  justices  acceded. 

Simpson  for  the.  curate. — The  conviction  should  be  quashed  on 
two  grounds.  In  the  first  place,  the  magistrates  had  no  juris- 
diction to  hear  the  charge.  The  23  &  24  Vict.  c.  32,  does  not 
apply  to  clergymen.  Prior  to  its  passing  both  clergymen  and 
laymen  were  subject  to  the  Ecclesiastical  Courts  in  respect  to 
charges  of  brawling,  and  the  object  of  the  Act  was  to  remove 
such  charges  when  made  against  laymen  from  the  jurisdiction  of 
the  Ecclesiastical  Courts  to  that  of  the  temporal  courts.  It  was 
never  intended  to  refer  to  clergymen.  This  is  clear  from  the 
preamble.  [Beuce,  J. — It  is  clear  the  primary  object  of  the  Act 
was  to  exempt  persons  not  in  holy  orders  from  the  jurisdiction 
of  spiritual  courts,  but  the  words  of  the  Act  are  general.  In 
sect.  2  the  words  used  are  "  any  person.'']  That  must  be  read 
any  person  not  in  holy  orders.  In  the  second  place,  the  curate 
here  was  acting  under  a  bonn  fide  claim  of  right.     The  church- 

VOL.   XVIII.  L   L 


514  CRIMINAL  LAW   GASES. 

Vallbsov  yard  he  held  to  be  his  own  freehold,  and  he  coasidered   he  was 

F  BTOH^  entitled  to  do  as  he  liked  in  it:   {Bryan  v.  WhistleVy  8  B.  &  C. 

'  288),     [Wright,  J. — The  whole  question  is  one  of  fact,  with  the 

1897.  exception  of  the  point  whether   23   &  24  Vict.  c.  82,  applies. 

g   "7T  _  Even   if  the  appellant  was  doing  an  act  which  was  legal,  he 

Curate—  ^^s  bound  to  do  it  decently,  and  neither  violently  nor  riotously. 

Violent  Here  there  is  ample  evidence  to  show  that  he  did  it  indecently, 

conduct  in  violently,  and  riotously.     At  any  rate,  in  the  face  of  such  evidence 

churchyard —  .    •  •        •    x      .i  i*        n 

23  *  24  Vict.  ^®  cannot  inquire  into  the  question.] 
c.  32,  f.  2.        Appleto7i  and  Borough,  for  the  respondent,  were  not  called 
on. 

Wright,  J. — The  magistrates  have  found  that  the  appellant 
has  been  guilty  of  indecent  and  violent  behaviour,  and  there  is 
abundant  evidence  to  support  their  finding  quite  irrespective  of 
the  question  whether  ho  had  or  had  nob  a  right  to  level  the 
grave.  I  am  far  from  saying  he  had  any  such  right,  but  the 
only  question  of  law  is  whether  sect.  2  of  this  Act  can  apply  to 
a  clerk  in  holy  orders  in  the  place  where  he  is  clerk.  I  am  of 
opinion  that  it  can  and  does.  The  words  of  the  section  are 
perfectly  general,  and  I  can  see  no  reason  for  cutting  them  down. 
No  doubt  the  primary  object  of  the  Act  was  to  relieve  persons 
not  in  holy  orders  from  the  jurisdiction  of  the  Ecclesiastical 
Courts,  but  there  is  nothing  to  limit  the  jurisdiction  given  to  the 
temporal  Courts  to  these. 

Bruce,  J. — I  am  of  the  same  opinion.  I  do  not  see  why  the 
word  persons  in  sect.  2  of  the  Act  should  not  apply  to  all  persons 
whether  in  holy  orders  or  not.  Then,  if  it  applies  to  persons  in 
holy  orders,  the  sole  question  is  whether  the  appellant^s  condact 
brought  him  within  it.  The  justices  have  found  on  abundant 
evidence  that  it  did. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  S,  W.  Johnson  and  Son,  for  Fisher, 
Jesson,  and  Wilkins,  Ashby-de-la-Zouch, 

Solicitors  for  the  respondent,  Warren,  Marion,  and  Millar,  for 
Ransom  and  Hiitton,  Nottingham. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  Jan,  18,  1897. 

(Before  Wrighf  and  Bruce,  JJ.) 

MoDNTiPiBLD  (app.)   V.  Ward  (resp.).  (a) 

Licensing  Acts — Intoxicating  liquors  —  Sale  during  prohibited 
hours  to  be  consumed  off  premises  —  Bonti.  fide  traveller  — 
Licensing  Act,  1874  (37  S'  38  Vict.  c.  49),  ss.  9,  10. 

The  exemption  as  to  sales  of  intoxicating  liquors  to  booA.  fide 
travellers  contained  in  sect.  10  of  the  Licensing  Act,  1874  (37 
&  38  Vict,  c,  49)  extends  only  to  sales  to  such  persons  of  intoxi- 
cating liquors  to  be  consumed  on  the  premises. 

/^ASE  stated  by  justices  of  Middlesex. 

Oq  the  19th  day  of  July,  1896,  the  respondent  was  the  holder 
of  a  licence  to  sell  intoxicating  liquors  on  or  off  the  premises  of 
a  public-house  known  as  the  Duke's  Head.  That  day  was 
Sunday,  and  on  the  morning  of  it  about  eleven  o'clock,  and 
therefore  during  prohibited  hours,  two  men  came  to  it  and  were 
admitted  to  the  house.  They  had  with  them  certain  empty 
bottles  which  they  wished  to  have  filled  with  beer.  The  respon- 
dent having  as  the  justices  found  taken  all  due  precautions  to 
ascertain  whether  tlie  two  men  were  or  were  not  bond  Jidc 
travellers,  and  honestly  behoving  that  they  were  bond  fide 
travellers,  filled  the  bottles  with  beer.  The  two  men  thereupon 
went  away  with  the  filled  bottles,  and  afterwards  they  in  company 
with  other  persons  consumed  the  beer  in  Waterlow  Park.  The 
beer  was  sold  to  be  consumed  off  the  premises. 

The  respondent  was  summoned  under  sect.  9  of  the  Licensing 
Act,  1874,  for  selling  intoxicating  liquor  on  the  19th  doy  of  July, 
]  896,  during  the  time  at  which  premises  for  the  sale  of  intoxi- 
cating liquors  were  directed  to  be  closed.  At  the  hearing  it  was 
contended  for  the  prosecutor  that  the  exemption  contained  in 
sect.  10  of  the  Licensing  Act,  1874,  did  not  extend  to  sales  of 
intoxicating  liquors  to  be  consumed  off  the  premises,  but  the 
justices  being  against  this  contention  they  dismissed  the  in- 
formation. 

The  prosecutor  appealed. 

(n  Reported  by  J.  Andrew  Stbahan,  Esq..  Barrister-at-Law. 

I  t   2 
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MouNTiFiELD       Sect.  10  of  the  Licensing  Act,  1874  (87  A  38  Vict.  c.  49) 

^^'  enacts  that 

Ward. 

Sect.  10.  Nothing  in  this  Act  or  in  the  principal  Act  contained  shall   preclade  a 

1897.  person  licensed  to  sell  any  intoxicating  liquor  to  be  consumed  on  the  premises  from 

'  selling  such  liquor  at  any  time  to   bond  fide  trarellers  or  to  persons  lodging  in  his 

Licensivg  Acts  house :  Provided  that  no  person  holding  a  six  day  licence  shall  sell  any  intoxicating 

gfilg  of     liquor  on  Sunday  to  any  person  not  lodging  in  his  house.     .     .     .     If  in  the  coarse 

intoxicating    ^^  '^J  proceedings  which  may  be  taken  against  any  licensed  person  for  infringing 

Uquorg Bond  ^^®  provisions  of  this  Act  or  the  principal  Act  relating  to  closing,  such  person  (in  this 

iide  traveller   ^oct^ion  referred  to  as  the  defendsnt)  fails  to  prove  that  the  person  to  whom  the 
*__  Conaumv    ^"^o^i^^^ting  liquor  was  sold  (in  this  section  referred  to  as  the  purchaser)  is  a  bond 
Hon  off       fi^  traveller,  but  the  justices  are  satisfied  that  the  defendant  truly  believed  that  the 
vrenxiees purchaser  was  a  bond  fide  traveller,  and  further  that  the  defendant  took  all  reason- 
s'? i'  38  Vict.  ^^^®  precautions  to  ascertain  whether  or  not  the  purchaser  was  such  a  traveller,  the 
e  49  «)r  9   10*  J^^^^^^  B^*^'^  dismiss  the  case  as  against  the  defendant,  and  if  they  think  that  the 
'     "  '      '  purchaser  falsely  represented  himself  to  be  a  bond  fids  traveller,  it  shall  be  lawful 
or  the  justices  to  direct  proceedings  to  be  instituted  against  such  purchaser  nnder 
the  25th  section  of  the  principal  Act. 

Danckwerts  for  the  appellant. — Sect.  10  does  not  permit  the 
sale  of  intoxicating  liquors  even  to  a  bona  fide  traveller  daring 
prohibited  hours^  except  where  the  liquor  was  sold  for  the 
purpose  of  being  consumed  on  the  premises.  This  is  the  natural 
inference  from  the  words  of  the  Act.  The  words  are,  "  Nothing 
.  .  .  shall  preclude  a  person  licensed  to  sell  intoxicating 
liquor  to  be  consumed  on  the  premises,  from  selling  such  liquor/' 
&c.  "Such  liquor"  here  means  liquor  "to  be  consumed  on  the 
premises."  Obviously  that  is  the  only  interpretation  which  would 
carry  out  the  object  of  the  Act — to  prevent  scandal  by  public 
drinking  during  church  hours.  Besides,  if  a  hond  fide  traveller 
might  buy  what  he  liked  and  take  it  away,  clearly  the  publican 
could  not  prevent  his  giving  it  to  other  persons  not  hond  fide 
travellers.  [Weight,  J. — Saying  your  interpretation  is  right 
is  not  the  respondent  covered  by  the  finding  of  the  jury  that  he 
took  all  reasonable  precautions  to  ascertain  whether  the  buyer 
was  or  was  not  a  honA  fide  traveller  ?]  No.  My  argument  would 
apply  even  if  he  really  were  a  hona  fide  traveller,  and  the  fact 
that  he  has  misled  the  publican  cannot  improve  the  publican's 
position.  I  contend  that,  whether  he  is  or  is  not  a  hoTia  fide 
traveller,  the  sale  to  him  of  intoxicating  liquor  to  be  consumed  off 
the  premises  was  a  breach  of  sect.  9. 

G.  Elliott  for  the  respondent. — The  argument  of  the  appellant 
amounts  to  a  claim  to  have  words  read  into  sect.  10  which  the 
Legislature  have  not  put  there.  The  Legislature  said  that, 
"  persons  licensed  to  sell  liquor  to  be  consumed  on  the  premises" 
might  supply  hond  fide  travellers  during  prohibited  hours.  This 
simply  applies  to  the  usual  classes  of  licensed  persons— those 
with  full  and  those  with  off  licences.  Those  with  full  licence  ran 
sell  for  consumption  both  on  and  off  the  premises.  The  words 
"such  liquor"  merely  mean  ''intoxicating  liquor."  There  is  no 
such  kind  of  liquor  as  "  liquor  to  be  consumed  on  the  premises.'' 
The  limitation  of  the  exception  to  persons  licensed  to  sell  for 
consumption  on  the  premises  was  introduced  because  those 
persons  represented  the  old  class  of  innkeepers  whose  legal  duty 
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was  to  provide  refreshment  to  travellers.     The  facts  in  Dames  Moukhfibld 
V.  Bond  (55  J.  P.  503)  were  practically  the  same  as  those  in  this       ^^^^^ 
case^  and  the  Court  there  held  that  no  offence  had  been  com- 
mitted.    [Wright,    J. — ^There   the   question   was   whether    the        1897. 
purchaser  was  or  was  not  a  bona  fide  traveller.     This  point  was  j^^7.     a  a^ 
not  raised.     The  strongest  point  against  you  is  that  the  Act  uses     ^saU  of 
the  words  ^'  such  intoxicating  liquor.*']     Not  "  such  intoxicating   intoxicating 
liquor,"  but  "  such  liquor  '* — that  is  intoxicating  liquor.  ^^M^t^^ue^ 

Danchwerts  in  reply. — The  provision  as  to  a  mistaken  belief  \^cowwnp- 
that  the  purchaser  was  a  bond  fide  traveller  was  introduced  into      tion  off 
sect.  10  in  order  to  quiet  certain  doubts  raised  in  Roberts  v.    premisM^ 
Humphreys  (29  L.  T.  Rep.  387 ;  L.  Rep.  8  Q.  B.  483).  lJ,u  9,To 

Weight,  J. — ^As  to  the  maiu  question — the  construction  of  the 
section — I  do  not  think  there  can  be  any  real  doubt.  Mr.  Danck- 
werts*  contention  is  right.  The  necessity  of  the  case  points  to 
the  conclusion  that  the  section  contemplated  a  sale  for  consump- 
tion on  the  premises  only ;  for  it  is  clear  that,  if  tbe  liquor  might 
be  sold  to  a  bona  fide  traveller  not  to  be  consumed  on  the  pre- 
mises, there  can  be  no  security  that,  once  off  the  premises,  it  will 
be  consumed  by  bond  fide  travellers ;  and  so  the  prohibition  of  sale 
to  anyone  but  bond  fide  travellers  might  be  rendered  almost 
futile.  The  construction  of  the  words  of  the  section  supports 
this.  "  Such  liquor,"  I  think,  must  be  taken  to  refer  not  merely 
to  "  intoxicating  liquor ''  but  ^'  intoxicating  liquor  to  be  con- 
sumed on  the  premises.'*  There  should  then  have  been  a  convic- 
tion in  this  case  unless  the  words  of  the  third  paragraph  of  sect. 
10  prevented  it.  That  paragraph  provides  that,  "  If  in  the 
course  of  any  proceedings  which  may  be  taken  against  any 
licensed  person  for  infringing  the  provisions  of  this  Act  .  . 
relating  to  closing  .  .  .  the  justices  are  satisfied  that  the 
defendant  truly  believed  that  the  purchaser  was  a  bond  fide 
traveller,  and  further  that  the  defendant  took  all  reasonable 
precautions  to  ascertain  whether  or  not  the  purchaser  was  such  a 
traveller,  the  justices  shall  dismiss  the  case.  At  first  sight  that 
paragraph  seems  to  show  that  it  was  intended  that  a  sincere 
belief  that  a  purchaser  was  a  bond  fide  traveller  should  afford  a 
protection  to  the  defendant  in  any  proceedings  for  infringing  the 
provisions  of  the  statute  relating  to  closing,  which  would  include 
proceedings  for  selling  during  prohibited  hours  for  consumption 
off  the  premises,  as  well  as  for  selling  during  those  hours  for  con- 
sumption on  the  premises.  But,  on  second  thoughts,  I  cannot  so 
read  this  paragraph.  It  seems  to  me  to  apply  only  to  the  case 
of  a  sale  to  a  person  purporting  to  be  a  bond  fide  traveller  under 
circumstances  which,  had  he  been  really  a  bond  fide  traveller, 
would  have  brought  the  sale  within  the  exemption  in  the  earlier 
part  of  the  section.  The  only  kind  of  sale  within  that  exemption 
is,  as  I  have  said,  sale  of  intoxicating  liquors  to  be  consumed  on 
the  premises. 

Bbucb,   J. — I   am  of  the   same   opinion.     I   think   that   the 
provisions  of  sect.- 10  were  never  intended  to  apply  to  a  case  like 
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MouNTipisLD  this.     They  were  intended  to  enable   a  bond  fide  traveller  to 
^^'  obtain  refreshment  during  travel^  not  to  enable  him  to  lay  in  a 

'       store  of  intoxicating  liquor  to  be  consumed  off  the  premises — 

1897.       that  can  be  done  only  during  legal  hours.     There  is  no  doubt  a 

.    "":"■  .      difficulty,  owing  to  the  wide  language  used  in  the  third  paragraph 

—  Sole  of  *  ^^  ^^Qt,   10.     But  it  seems  to  me  that  wide  language  most  be 

intoxicating   limited  in  the  way  suggested  by  my  brother  Wright.     To  hold 

^aT^?"^?^  otherwise  would  be  to  give  a  larger  protection  to  a  defendant  who 

— CoiwMmp-  ^^^^  *^  ^  person  who,  though  not  a  bona  fide  traveller,  led  the 

ti(m  off      defendant  to  believe  he  was,  than  to  a  defendant  who  sold  to  a 

premUes-^   person  who  really  was  a  bona  fide  traveller. 

c.  39  88  9  10  Appeal  allotced.     Case  remitted. 

Solicitors  for  the  appellant,  Wontner  and  Sons. 
ISolicitor  for  the  respondent,  A.  M,  Forbes. 


QUEEN'S   BENCH  DIVISION. 

Tuesday,  Jan.  19,  1897. 

(Before  Wright  and  Bruce,  J-T  ' 

.   Reg.  v.  The  Clerk  op  Assize  op  the  Oxk)RD  Circuit,  (ei) 

Practice  —  Coroner  —  Inquisition'  setting  out  special  facts  — 
Sufficiency  of. 

A  coroner's  inquisition  stated  that  injuries  caused  by  a  fall  into  a 
quarry  were  the  cause  of  death,  and  thai  by  the  neglect  of  three 
named  persons  to  cause  the  quarry  to  be  fenced  the  deceased  fell 
therein,  and,  "  that  therefore  the  said  three  persons  did  feloni- 
ously kill  and  slay  the  deceased.'' 

Held,  that  the  inquisition  was  bad  on  the  face  of  it,  and  aught  to 
be  quashed  upon  the  ground  that,  a^  the  charge  of  man8l4iughter 
at  the  end  was  qualified  by  an  introductory  statement,  such 
introductory  statement  must  show  a  legal  duty  on  the  pari  of 
the  accused  sufficient  to  maintain  the  charge,  which  it  did  not. 

RULE  nisi  for  a  writ  of  certiorari  to  remove  into  the  High 
Court  a  coroner's  inquisition  and  recognisances,  for  the 
purpose  of  quashing  the  same. 

The  inquisition  was  taken  before  Edward  M.  Grace,  one  of  the 
coroners  for  the  county  of  Gloucester,  on  the  80th  day  of 
December,    1896,   and   the   4th   day  of  January,  1897,  in  the 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barrister-sULaw. 
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pariah  of  Stapleton^  as  to  the  cause  of  the  death  of  one  George        B,sa, 
Seabourne,  and  the  inquisition  stated :  ^^^  Ci^rk 

That  the  jury  upon  their  oaths  do  say  that  the  said  George  Seaboame  was  found  qf  Assize  of 

dead  on  the  26th  day  of  December,  1896,  at  a  quarry  at  Stapleton,  in  the  county  of  jqb  Oxford 

Gloucester,  and  that  the  cause  of  his  death  was  injuries  to  his  head  and  back,  caused  Circuit. 

by  a  fall  into  a  quarry,  and  so  do  further  say  that  by  tbe  noglect  of  Edward  Tuckett  

Baniell,  Thomas  Free,  and  Alfred  John  Saiso,  to  fence,  or  caused  to  be  fenced,  tlio  1897. 

said  quarry,  George  Seabourne  fell  therein,  and  that  therefore  the  said  Edward  ^' 

Tuckett  Daniell,  Thomas  Free,  and  Alfred  John  Saise  did  feloniously  kill  the  said  Practice 

George  Seabourne.  CoroMr-^ 

It  appeared  that  Mr.  Thomas  Free^  mentioned  in  the  inquisition^  Suffidency. 
was  the  chairman  or  managing  director  of  a  stone  quarry 
company^  which  owned  the  quarry  in  question ;  and  i^j.  T. 
Daniell  and  A.  J.  Saise  were  respectively  the  chairman  of  and  the 
inspector  of  nuisances  for,  the  Stapleton  Urban  District  Council, 
within  whose  district  the  quarry  was  situate.  A  road  ran 
along  the  edge  of  the  quarry  above  the  place  where  the 
deceased  was  founds  and  it  appeared  that  tho  road  at  this 
place  was  not  properly  fenced  and  had  not  been  properly 
fenced  for  some  years. 

The  inquisition  now  sought  to  be  quashed  was  lodged  with 
the  Clerk  of  Assize  of  the  Oxford  Circuit;  and  a  rule  for  a 
certiorari  was  obtained  at  the  instance  of  E.  T.  Daniell  and  A. 
J.  Saise^  directed  to  the  clerk  of  assize,  to  bring  up  the 
inquisition  to  be  quashed  on  the  ground  that  it  was  bad  in  law 
on  the  face  of  it,  and  did  not  disclose  any  offence  on  the  part  of 
the  persons  named  therein. 

A,  Lyttelion,  for  the  coroner,  showed  cause. — This  inquisition 
is  perfectly  good  in  law,  because  it  states  that  the  persons  named 
therein  '^  did  feloniously  kill  and  slay  "  the  deceased.  That  is  a 
proper  and  sufficient  charge  of  manslaughter,  and  the  earlier 
part  of  the  inquisition  may  be  rejected  as  surplusage.  Where 
an  inquisition  contains  two  or  more  findings,  it  may  be  good  as 
to  part,  andfvoid  as  to  remainder;  (Short  and  Mellor's  Crown 
Office  Practice,  p.  109).  Even  if  the  inquisition  be  bad  in  form 
the  Court  ought  not  to  quash  it,  as  the  depositions  show  the 
position  of  the  defendants,  and  that  there  was  a  neglect  of  duty 
by  them  which  was  the  direct  cause  of  the  deceased^s  death. 
By  sect.  3  of  the  Quarry  Fencing  Act,  1887  (50  &  51  Vict, 
c.  19),  this  quarry,  being  adjacent  to  the  highway,  ought  to 
have  been  kept  reasonably  fenced  for  the  prevention  of  accidents, 
and  not  having  been  so  kept  it  became  a  public  nuisance  by 
virtue  of  that  section.  It  was  the  duty  of  the  defendant, 
Thomas  Free,  as  chairman  of  the  quarry  company,  to  see  that 
the  quarry  was  properly  fenced ;  and  it  was  the  duty  of  the 
other  defendants  in  their  public  capacity  to  see  that  this  fencing 
was  properly  carried  out.  The  inquisition  thus  shows  that  there 
was  an  omission  on  the  part  of  these  persons  to  do  their  duty, 
and  as  such  omission  arose  from  negligence  it  is  a  case  of 
manslaughter ;  (Reg.  v.  Hughes,  26  L.  J.  202,  M.  C).  In  Reg.  v. 
Pococh  (17  Q.  B.  34),  the  Court  held  to  be  bad,  and  quashed,  an 
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Hbo.        inquisition  which  found  that  trustees  appointed  for  the  purpose  of 

,  ^'  repairing  certain  roads  were  guilty  of  the  manslaughter   of  a 

OF  AssLBE  OF  persou  who  was  accidentally  killed  in  consequence  of  one  of  the 

THB  Oxford  roads  being  out  of  repair  through  the  neglect  of  the  trustees. 

Circuit.      That  case   was   decided  on  the  express  ground  that  there  the 

2397         death   was   not  the  immediate  result   of  the   personal  neglect; 

which    distinguishes    the    case    from    the   present,   where   the 

Practice—    death  was  the  immediate  result  of  the  neglect    of    the   defen- 
inquiHUon-^  dants  to  fencc.     I  submit,  on  behalf  of  the   coroner,  that   he 
Suffi,ciBiicy.    merely    did    what    he    was    bound    to    do    in    returning   this 
inquisition. 

DanchwertSy  for  the  defendants  Dauiell  and  Saise,  in  support  of 
the  rule. — Reg.  v.  Pocock  {ubi  sup,),  where  the  inquisition  was 
quashed,  is  still  an  authority  on  this  point.  When  that  case  was 
decided  the  Act  14  &  15  Vict.  c.  100  (the  Criminal  Procedure 
Act,  1851)  was  then  in  existence,  and  sect.  4  of  that  Act  contained 
a  provision  similar  to  that  in  sect.  6  of  the  24  &  25  Vict.  c.  100 
(the  Offences  against  the  Person  Act,  1861),  which  latter  section 
states  that  it  shall  be  sufficient  in  any  indictment  for  man- 
slaughter to  charge  that  the  defendant  "  did  feloniously  kill  and 
slay  "  the  deceased  ;  and  in  Reg,  v.  Ingham  (10  L.  T.  Kep.  456 ; 
5  B.  &  S.  257),  it  was  held  that  this  provision  appUes  to  a 
coroner's  inquisition.  Therefore,  if  it  be  now  objected  that  by 
sect.  6  of  the  24  &  25  Vict.  c.  100,  it  is  sufficient  to  charge  that 
the  defendant  did  feloniously  kill  and  slay  the  deceased,  it  may 
be  answered  that  the  same  objection  would  have  been  applicable 
equally  in  Reg,  v.  Pocock  {ubi  sup.),  where  it  was  not  allowed  to 
prevail.  The  test  always  laid  down  was,  that  if  the  inquisition 
was  bad  on  demurrer  this  court  would  quash  it.  Now,  however, 
there  is  power  to  amend  the  inquisition,  and  if  the  judge  thought 
it  could  be  amended  he  would  have  a  discretion  so  to  amend 
under  sect.  20  of  the  Coroners  Act,  1887  (50  &  51  Vict.  c.  71). 
The  inquisition  is  clearly  bad  at  common  law,  and  would  have 
been  so  held,  because  it  does  not  set  out  all  the  facts  from  which 
the  alleged  duty  arose.  The  inquisition  is  therefore  bad  on  the 
face  of  it,  and  on  this  point  I  cite  Reg.  v.  Pocock  {ubi  sup,).  It 
is  for  the  coroner  to  show  that  it  is  good,  because  if  it  be  bad  no 
judge  would  amend  in  such  a  case  as  this  under  sect.  20,  and  the 
only  power  of  amendment  is  under  that  section. 
JI,  Sutton  for  the  Public  Proscutor. 
G-wyniie  James  for  the  defendant  Free. 

Wright,  J. — I  think  this  inquisition  must  be  quashed.  If  it 
had  been  simply  found  that  the  three  defendants  did  feloniously 
kill  and  slay  the  deceased  person,  it  would  clearly  have  been 
enough ;  but  1  think  it  appears  to  be  a  general  rule  of  criminal 
pleading,  for  which  a  good  deal  of  support  can  be  found  in  a 
number  of  references  collected  in  Arch  hold's  Pleading  and 
Evidence  in  Criminal  Cases  (21st  edit.),  pp.  62,  229,  et  seq., 
that,  although  a  simple  statutory  form  of  indictment  .  or 
inquisition  may   suffice,    still,  if   the    party    chooses   to    make 
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aae    of    what    may    be    called    a    special     indictment    or    in-        Rao- 
qnisition^  the  case  is  altered ;  and  then  it  appears  that  every   ^^^  clbrk 
part   of    the   special    indictment    or  inquisition^    which    states  or  Abbizb  o* 
the  material   elements  of  the  offence^   mnst  state  it   so   as    in  thib  Oxford 
law  to  state  a  sufficient  matter  to  support  a  conviction.     No  doubt      Cibotit. 
it  is  now  very  seldom  material^  because  in  the  great  majority  of        ig9i 
cases  there  is  abundant  power  to  amend  ;  but  unless  that  defect        — ;- 
is  so  amended  it  would  seem  to  be  fatal  on  demurrer,  and  in  a    P^^^^^^ 
proper  case,  upon  application  to  quash  the  inquisition,  it  would  j^g^ja^t^^.:. 
be  quashed.     Let  me  test  the  case  in  this  way  :  Supposing  that    Suffi^icy. 
at  the  trial  the  jury  were  to  find  a  special  verdict  following  the 
very  terms  of  this  inquisition,  it  would  obviously  be  entirely  bad 
and  it  seems  to  me  that  that  is  a  very  fair  test  to  apply.     There 
is  no  common  law  duty  to  fence  a  quarry  which  is  not  stated  to 
be  so  situated  as  to  be  a  public  nuisance.     There  is  no  statutory 
duty  to  fence  it  unless  it  is  within  a  certain  distance  of  a  highway, 
and  there  is  no   allegation  here  that  the  defendants  or  any  of 
them  had  any  such  relation  to  the  quarry  as  to  involve  them  in  a 
personal  liability.      Therefore,  clearly  a  special   verdict  to  this 
effect  would  have  been   entirely   bad ;   but  I   do   not  say,  and 
I  do  not  think,    that   that   is  an    absolute    test.      We   clearly 
have    jurisdiction   to    quash    this    inquisition,  because    we  are 
bound    by  the    case   of    Reg.    v.    The  Directors  of  the   Great 
Western  Railvmy   Company    (58   L.   T.    Rep.   765 ;    20    Q.  B. 
Div.  410;  57  L.  J.  136,   Q.  B.)  to  hold   that  the  jurisdiction 
of  the  Queen^s  Bench   Division  in   that  respect   is   not  in  any 
way  fettered    by  sect.    20  of   the    Coroners    Act,    1887,    and 
that  the  jurisdiction  of  this  court  to  quash  an    inquisition   for 
irregularity   on  the  face  of  it  is  left  untouched  by  that  section, 
which  only  binds  courts  of  assize  and  so  on,  and  which  contem- 
plates an   amendment   by   the  court   before  whom  the  person 
charged  is  brought  for  trial.     But,  although  we  have  abundant 
power  to  quash,  we  might  refuse  to  exercise  it  unless  we  saw 
there  was  some  substance  in  the  objection.     Here  unquestionably 
as  regards  two  of  the  defendants  there  is  a  most  serious  defect  in 
the  charge  against  them.     I  do  not  think  that  it  can  be  con- 
tended for  a  moment  that  members  of  a  district  council  or  other 
body  of  that  kind,  are  liable  to  a  charge  of  manslaughter  simply 
because  they  have  omitted  to  exercise  powers  vested  in  them  to 
cause  other  people  to  fence  places.     If  we  thought  there  was  no 
substance   in  the  objection  we   should    probably  have  left   the 
matter  to  be  dealt  with  by  the  judge  at  the  assizes.     But,  seeing 
that  the  case  as  against  two  of  the  defendants  is  of  such  a  cha- 
racter that  it  would  be  a  gross  injustice  to  make  them  appear  at 
the  assizes,  and  make  them  stand  their  trial  upon  the  coroner^s 
inquisition,  I  think  we  ought  to  interfere  and  quash  this  inquisi- 
tion upon  the  grounds  I  have  stated.     The  reasons  I  have  stated 
apply  equally  to  Mr.  Free  as  regards  the  power  to  quash,  but  the 
case  of  Mr.  Free  may  appear  a  different  one  in  substance,  though 
I  do  not  say   it  is.      He  is   said  to  be  chairman  of  the  quarry 
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Rack        company  and  it  may  be  there  is  a  case  against  him.     We  cannot 
Thi  Clsbk   ®*^  there  is  no  case  agninst  him ;  and,  therefore,  what  we  have 
OF  AflsizB  Of  s&id  ought  not  to  prejudice  the  right  of  the  Public  Prosecutor,  if 
TBI  Oxford  he  thinks  fit,  to  carry  the  case  further  against   him,  bat  merely 
Omouit.      ^Yiskt  he  stands  on  a  different  footing  to  the  others.      It  follows 
181^7.        ^hat  the  recognisances  must  be  quashed  without  reference  to 
— 7        what  the  form  of  them  is. 
Practice--        Bruce,  J. — 1   am  of  the  same  opinion.     It  is  quite  true  that 
Jfifumtion—  ^^^  inquisition  contains  words  which,  if  they  stood  alone,  would 
SujiUienef,   have  been  a  good  inquisition ;  but  these  words  cannot  be  sepa- 
rated from  the  introductory  part  of  the  inquisition,  or  from  the 
statement  which  is  coupled  with  the  important  words  of  the 
inquisition  by  the  word  '^  therefore.'^     The  inquisition  professes 
to  show  the  particulars  under  which  the  duty  arose  ;  and  it  says 
because  that   duty  was  not  performed,   therefore   there   was  a 
felonious  act,  but  the  inquisition  altogether  neglects  to  set  oat  in 
the  early  part  of  it  any  facts  which  impose  a  duty.     The  inquisi- 
tion is  as  if  it  stood  thus  :  '^The  deceased  fell  into  a  quarry  and 
was  found  dead,  and  therefore  the  persons  named  in  the  inquisi- 
tion  did  feloniously  kill  and  slay  the  deceased.^'     Where  the 
inquisition  condescends  to  particulars,  and  when  those  particulars 
are  insuflBcient  to  set  out  any  legal  duty  or  culpable  negligence,  I 
think  we  must  quash  it  as  bad  on  the  face  of  it.     With  reference 
to  the  case  against  the  manager  of  the  quarry,  I  have  only  to  add 
that  I  understand  it  to   be  a  general  rule  of  law  that  a  person  is 
not  to  be  held  criminally  responsible  for  the  neglect  of  a  sub- 
ordinate ;    and,   if   he  could   establish   that,   though  there  was 
neglect  to  fence  the  quarry,  it  was  not  his  neglect,  but  the  neglect 
of  a  subordinate  person,  he  has  power  to  do  so. 

Rule  absoluie. 
Solicitors   for  the   Coroner,   Bridges,  8awtell  and     Co.,    for 
Thur8io7is  and  Jolly,  Thornbury. 

Solicitors  for  the  defendants  Daniel!    and  Saise,  Rowcliffes, 
Rawle,  and  Co,,  for  Benson,  Carpenter,  and  Co.,  Bristol. 

Solicitors  for  the  defendant  Free,  Rowcliffes,  Raitle,  and  Co,, 
for  Salisbury  and  Grriffiths,  Bristol. 

Solicitor  for   the    Public    Prosecutor,    The   Solicitor  to  the 
Treasury. 
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QUEEN'S  BENCH  DIVISION. 

Saturday,  March  13. 

(Before  Cave  and  Grantham,  JJ.) 

Goldstein  (app.)  v.  Vauqhan  (resp.).  (a) 

Factories  —  WorJcahop  open  on  Sunday  —  Persons  of  Jeicish 
religion — ''  Opeii  for  traffic  on  Sunday  " — Factory  and  Work- 
shop Act,  1878  (41  c5'  42  Vict.  c.  16),  s.  51. 

Sect,  51  of  the  Factory  and  Workshop  Ad,  1878,  enables  a  person 
of  the  Jewish  religion  to  employ,  on  certain  conditions,  young 
persons  or  women  of  the  Jewish  religion  in  his  woi*kshop  or 
factory  on  Sunday,  provided  that  the  icorkshoj)  or  factory 
shall  not  be  "  open  for  traffic  on  Sunday." 

The  appellant,  whose  business  was  to  make  button-holes  for 
tailors,  made  arrangements  with  his  customers  to  make  button- 
holes on  their  garments  for  certain  prices ;  and  the  garments 
were  sent  to  his  workshop  and  fetched  away  when  the  work  was 
done.  Persons  of  the  Jewish  religion  were  employed  in  the 
workshop  on  Sunday,  and  the  workshop  was  open  on  Sunday 
in  order  that  customers  might  send  or  fetch  away  garments  in 
pursuance  of  arrangements  previously  made,  but  it  vjas  not 
open  for  the  making  of  arrangements  with  old  or  new  customers, 
or  for  the  receipt  of  work  from  casual  customers,  or  for  the  pay- 
ment or  settlement  of  accounts. 

Held,  that  tJie  workshop  was  not '^  open  for  traffic  an  Sunday" 
within  the  meaning  of  sect.  51. 

CASE  stated  by  a  metropolitan  police  magistrate  sitting  at  the 
Thames  police-coart. 

An  information  was  taken  out  against  the  appellant  by  the 
respondent,  who  was  an  inspector  of  factories  and  workshops. 
This  information  charged  that  on  the  20th  day  of  September, 
1896,  at  a  certain  workshop  within  the  meaning  of  the  Factory 
Acts^  of  which  workshop  the  appellant  was  the  occupier^  a  woman 
was  employed  contrary  to  the  provisions  of  the  Factory  Acts,  in 
that  the  aforesaid  workshop  was  open  for  traffic  on  that  day, 
being  Sunday. 

This  information  was  heard  and  determined  by  the  magistrate, 
who  convicted  the  appellant,  and  fined  him  one  shilling  and  four 
shillings  costs. 

The  facts  proved  or  admitted  were  these : 

The  appellant  was  a  button-hole  machinist,  his  business  being 

(a)  Reported  by  W.  W.  Orb,  Eeq.,  Berrister-at-Law. 
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GoLDSTBitr    to  make  button-holes  for  master  tailors.     He  was  of  the  Jewish 
^    ^-  religion,   and   haying   his   workshop  closed  on  Saturdays   had 

'     availed  himself  of  an  exception  under  Part  II.  of  the  Factory  and 

1897.        Workshop  Act,   1878,  s.  51,  which  entitled  him,  if  he  thought 
"^        proper,  to  employ  women  and  young  persons  on  Sundays,  subject 
Workshop  Ic*,  to'^cver,  to  the  condition    {inter  alia)  that  his  workshop  should 
1878—     '  not  be  open  for  traffic  on  Sunday. 

Sunday  The  appellant^s  mode  of  doing  business  was  as  follows :  He 

^Peraomof    ^^^^^red  into  arrangements  with  his  customers  under  which  he 
Jeicish       was  to  make  button-holes  on  their  garments  at  certain  prices. 
religion—     They  sent  the  garments  to  the  workshop  and  fetched  them  away 
\rMcon      ^^®^  ^^®  work  was  done.      The  button-holes  were  not  paid  at 
Sunday "—   the  time  the  work  was  left,  or  when  it  was  fetched  away,  but 
41  ^  42  Vict,  accounts  were  kept  and   settlements  were  made  at  times  quite 
c.  16, 8.  51.    independent  of  these  visits.     The  workshop  was  open  on  Sunday 
in  order  that  such  customers  might  send  or  fetch  garments  in 
pursuance  of  such  prior  arrangements ;  but  the  workshop  was 
not  kept  open  on  Sunday  for  the  purpose  of  making  an  arrange- 
ment either  with  an  old  or  a  new  customer,  or  for  the  receipt  of 
work   from    a  casual   customer,  or  for  the  payment  for    work 
already  done,  or  for  the  settlement  of  any  accounts  with  respect 
to  work  done  or  to  be  done. 

The  appellant  employed  on  the  20th  day  of  September,  1896,  in 
the  workshop  a  woman  of  the  Jewish  religion,  as  charged  in  the 
summons. 

The  magistrate  was  of  opinion  that  the  facts  stated  brought 
the  appellant^s  workshop  within  the  words  '^  open  for  traffic  on 
Sunday,'^  and  he  convicted  the  appellant  accordingly. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
facts  above-stated  brought  the  appellant^s  workshop  within  the 
words  *^  open  for  traffic  on  Sunday .*' 

Sect.  51  of  the  Factory  and  Workshop  Act,  1878  (41  &  42 
Vict.  c.  16)  provides  that 

No  penalty  shall  be  incurred  by  any  person  in  respect  of  any  work  done  on  Sunday 
in  a  factory  or  workshop  by  a  yonng  person  or  woman  of  the  Jewish  religion,  snbjeot 
to  the  following  conditions:  (1)  The  occnpier  of  the  factory  or  workshop  shall  be  of 
the  Jewish  religion  ;  and  (2)  the  factory  or  workshop  shall  be  closed  on  Siatnrday  and 
shall  not  be  open  for  traffic  on  Sunday ;  and  (8)  the  occnpier  shall  not  avaU  himself 
of  the  exception  authorising  the  employment  of  young  persons  and  women  on 
Saturday  evening,  or  for  an  additional  hour  during  any  other  day  of  the  week ;  &c. 

Channell,  Q.C.  [Isi-ael  Davis  with  him)  for  the  appellant. — 
Sects.  50  and  51  of  the  Factory  and  Workshop  Act,  1878,  are 
sections  which  relate  to  what  may  be  done  by  Jews  on  Sunday. 
Sect.  50  apparently  deals  with  persons  of  the  Jewish  religion 
employing  Christians,  and  sect.  51  deals  with  cases  where  both 
the  employer  and  the  employed  are  of  the  Jewish  religion,  and 
the  provisions  of  this  section  date  from  1871,  as  there  is  a  similar 
enactment  in  sect.  1  of  the  Workshop,  &c..  Amendment  Act, 
1871  (34  &  85  Vict.  c.  19).  The  whole  question  here  is  as 
to  the  meaning  of  the  words  ^'  open  for  traffic  '^   on  Sunday, 


CRIMINAL   LAW   GASE8.  625 

and    whether    or   not   the  shop  was    under   the   circumstances    Goldstjun 
'^  open     for     traffic/'       As     to    the    meaning     of     the    word     Vauohan 

*'  traffic/*   the  word   is  used  in  the  Railway  and  Canal  Traffic        

Acts,   and   there    are    cases   as    to  what    is    '^  traffic  *'    within        1897. 
those  Acts,  but  they  do  not  throw  light  on  this  question.     The  „    ."T^    ^^ 
ordinary  dictionary  meaning  of  the   word  is  '^  trade ;  '*  that  is  Workshop  Act, 
the  first  and  primary   meaning.     The  second  meaning  in  most       1878— 
dictionaries  is  ' "  commodities/'  the  subject  of  traffic,  the  thing     ,^"?/^^^ 
trafficked  in.      Modern  dictionaries  gave    a   third  meaning,  as     pers^of 
traffic  done  upon  railways,  &c,,  and  the  traffic  in  the  streets.  It  is      JeioiBh 
submitted  that  meaning  is  not  in  any  way  applicable  to  this  case,    .7^**'^" 
and  in  no  sense  would  a  workshop  or  factory  be  open  for  traffic      (■r^ff^on 
haying  reference  to  that   meaning.      Then   there  is   a   further   Sunday''— 
meaning  given,    the  passing   of  goods   and   commodities    and  *l  4r  42  Vici. 
persons  backwards  and  forwards  collectively ;  but  that  clearly    ^'     '  *' ' 
cannot  be  the  meaning  of  the  word  in  this  Workshop  Regulation 
Act,  because  no  warehouse  would  be  open  for  traffic  in  that 
sense.     "  Open  for  traffic  *'  means  open  for  trade,  for  people  to 
come  to  and  fro.     Here  no  trade  at  all  was  done ;  it  was  carriage 
that  was  done,  and  the  matter  is  just  the  same  as  if  one  person 
carried  on  the  two  businesses  of  making  the   coats  and  making 
the  button-holes  in  another  part  of  the  premises ;  and  the  carry- 
ing backwards  and  forwards  of  the  garments  when  they  were 
made  in  one  part  of  the  premises  to  the  part  of  the  premises  where 
they  would  have  the  button-holes  put  in,  is  not  "  traffic  "  within 
this  section.     So  what  was  done  here  was  merely  the  carrying 
backwards  and  forwards  of  tbe  articles  upon  which  the  work  was 
to  be  done ;  but  if  the  shop  had  been  open  for  anyone  on  that 
day  to  come  in  and  make  a  bargain  as  to  the  doing  of  work  and 
the  prices,  then  that  would  have  been  trafficking.      The  section 
means  that  you  may  carry  on  a  factory,  but  you  must  not  have  a 
regular  shop ;  you  must  not  have  dealing  with  outside  people, 
and  you  must  not  have  general  trafficking  or  general  business 
dealings  with  outside  people.     People  who  were  admitted  to  this 
shop  were  admitted  only  because  they  had  existing  arrangements 
or  bargains  under  which  their  work  was  being  done,  and  only 
those  who  were  bringing  or   taking  away   goods    under   prior 
arrangements  were  admitted.     That  being  so,  the  case  is  neither 
within  the  mischief  aimed  at  by  the  Act,  nor  within  the  meaning 
of  the  word  "  traffic." 

H.  Sutton  for  the  respondent. — Sect.  21  of  the  Act,  which 
says  that  "  a  child,  young  person,  or  woman  shall  not  .  .  . 
be  employed  on  Sunday  in  a  factory  or  workshop,"  is  important. 
That  section  shows  that  the  appellant  would  have  been  guilty  of 
a  breach  of  that  section,  but  for  sect.  51.  I  submit  that  the 
meaning  of  sect.  51  is  that  the  words  '^  shall  not  be  open  for 
traffic  ''  mean  that  the  premises  are  not  open  for  traffic  only  when 
all  business  with  persons  outside  is  cut  off,  and  when  all  business 
intercourse  with  persons  outside  is  stopped,  though  work  may  be 
carried  on  inside  the  factory  itself.     The  section  means  that  you 
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OoLDBTBiN    must  not  have  the  premises  open  to  the  outside  world  for  any 
Vauohav     fcosiness  purpose  whatsoever,  which  would  clearly  include  the 

' '    present    case.     The    magistrate    was    therefore    right    in    his 

1897.        decision. 
F  toriet  a  d      ^^^^>  ^' — ^^  ^^  ^^*  altogether  easy  to  construe  the   words 
Worleshop  Act,  '^  open  for  traffic/^  as  there  is  a  natural  difficulty  attending  the 
1828—      use  of  the  word  '^  traffic,"  which  makes  it  a  little  difficult  to  put 
flfundoy^    a  real  meaning  upon  the  section ;  but  I  think  the  view  which  the 
Persom  of    learned  magistrate  took  in  this  case  is  rather  too  narrow.      It  is 
JewUh       quite  obvious  that  if  the  things  had  been  done  which  he  finds 
^rw[^7"     ^®^®   ^^^  done  in  this  factory,    the   factory   would  have  been 
traMc  on     "  ^P®^  ^^^  traffic."      If,  for  instance,  people  could  have  come  in 
Sunday"—   and  out,  and  given  orders  just  as  they  did  on  other  days;  made 
41  ^  42  Viet  their  arraugements  for  having  these  button-holes  made  ;  inquired 
c.  16,».   1.    the  prices,  got  a  reduction  on  sending  a  quantity  and  things  of 
that  sort,  then  there  would  have  been  no  doubt  that  the  place 
would  have  been  "  open  for  traffic."     I  have,  however,  a  little 
difficulty  in  seeing  how  that  would  be  so,  where  all  that  is  done 
is  that  the  things  are  brought  by  a  person  with  whom  an  arrange- 
ment has  been  previously  made,    and   that  because    they   are 
brought  there  in  pursuance  of  a  business  arrangement  made  on 
another  day,  therefore  the   workshop  is  open    for  traffic  on  a 
Sunday.     The  Legislature  has  not  been  very  clear   upon   the 
matter ;  but,  putting  the  best  interpretation  I  can  upon  the  words, 
I  should  say  that  a  workshop  is  not  *^  open  for  traffic  "  if  nothing 
more  took  place  than  what  the  learned  magistrate  decided  took 
place  in  this  case.     I  think,  therefore,  this  conviction  must  be 
quashed. 

Grantham,  J. — I  am  of  the  same  opinion.  I  think  the  learned 
magistrate  has  taken  too  narrow  a  view  of  the  meaning  of  the 
words  in  this  Act.  It  is  evident  that  what  the  Legislature 
intended  to  do  was  practically  to  put  the  Jew  in  the  position  of 
a  Christian,  and  to  change  the  word  "  Saturday"  for  "  Sunday," 
and  *'  Sunday  "  for  ''  Saturday,"  with  regard  to  young  persons 
of  the  Jewish  religion  ;  but  they  wanted  to  prevent  the  Jew  from 
taking  advantage  of  that  provision  and  from  being  able  to  do, 
what  he  otherwise  would  be  able  to  do  if  the  words  were  trans- 
posed, namely,  to  carry  on  his  trade  generally  on  the  Sunday. 
Therefore,  the  Legislature  said,  ''  We  will  allow  you  to  employ 
these  young  persons  on  the  Sunday  so  long  as  your  workshop  is 
not  carried  on  on  the  Saturday,  and  we  will  allow  you  to  carry  on 
your  trade  in  the  workshop  on  Sunday  as  long  as  it  is  not  "  open 
for  traffic."  Here  it  is  found  that  an  arrangement  was  made 
beforehand  for  the  work  to  be  sent  in  and  done.  That  being  so, 
in  my  opinion,  there  was  no  trafficking  on  Sunday,  and  the 
learned  magistrate  was  wrong. 

Appeal  allowed.     Conviction  quashed  loith  costs. 
Solicitor  for  the  appellant,  T.  W,  Moore, 
Solicitor  for  the  respondent,  The  Solicitor  to  the  TreamLry. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  March  15,  1897. 

(Before  Cave  and  Lawrence,  JJ.) 

Duncan  v.  Dowding  and  others,  (a). 

Licensing  Act,  1874  (37  ^  38  Vict.  c.  49),  s.  16— Poioer  of 
cx)nstahle  to  enter  on  licensed  premises — Supposed  violation  of 
Act — Reasonable  grounds — Sounds  of  music  and  singing. 

By  sect.  16  of  the  Licensing  Act,  1874,  a  constable  is  empowered  at 
all  times  to  enter  any  licensed  premises  '^for  the  purpose  of  pre- 
venting or  detecting  the  violation'^  of  any  of  the  provisions  of  the 
Act  which  it  is  his  duty  to  enforce,  and  any  person  who  refuses 
or  fails  to  admit  any  constable  demanding  to  enter  in  pursuance 
of  this  section  is  made  liable  to  a  penalty, 

A  police  constable,  hearing  the  sound  of  music  and  singing  pro^ 
ceeding  from  a  private  room  in  a  licensed  house,  entered  the 
house  and  demanrled  admission  to  the  private  room.  The 
appellant  failed  to  admit  the  constable  to  the  room. 

Held,  that  a  constable  is  not  empowered  under  this  section  to 
enter  on  licensed  premises  unless  there  is  some  evidence  from 
which  he  may  reasonably  suppose  that  a  breach  of  the  law  is 
being  committed,  and  the  mere  sound  of  m>isic  coming  from  a 
private  room  is  not  such  evidence.  The  appellant,  therefore,  was 
not  obliged  to  admit  the  constable. 

/^  ASE  stated  by  the  Recorder  of  Bristol. 

The  appellant,  who  is  the  keeper  of  a  fully  licensed  house 
known  by  the  sign  of  the  Brandy  Cask,  in  Bond-streefc,  Bristol, 
was  convicted  before  the  justices  of  Bristol,  of  an  alleged  ofiFence 
under  sect.  16  of  the  Licensing  Act,  1874,  by  refusing  or  failing 
to  admit  a  constable  demanding  to  enter,  and,  on  appeal  to  the 
quarter  sessions  for  the  city  and  county  of  Bristol,  the  recorder 
affirmed  the  conviction  subject  to  this  case.  The  facts  disclosed 
were  as  follows  : 

On  the  23rd  day  of  April,  1896,  at  10.30  p.m.,  the 
respondent  Dowding,  a  police  sergeant,  while  on  duty  in 
Bond-street,  heard  music  and  singing  coming  from  the 
licensed  premises.  He  thereupon  entered  upon  the  licensed 
premises,  passed  through  the  bar,  and  proceeded  upstairs  to 
a  room  from  which  the  singing  and  playing  came.  The  said 
room  was  part  of  the  licensed  premises,  and  was  then  in  the 

(a)  Beported  by  G.  H.  Grant^  Esq.,  Barrister-at-Law. 
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Duncan      occupation  of  a  society  known  as  The  Royal  Antediluvian  Order 

j^  ^'  of  Buffaloes,  who  were  then  conducting  their  business  within  the 

AND  OTHERS.  Toom^  which  had  been  let  to  the  Clarence  and  Colston  Lodge  of 

the  said  society  under  an  agreement  for  the  exclusive  occupation 

^^'        of  the  society  on  every  Thursday  evening.     While  such  business 
Licensing     ^^  being  transacted,  intoxicating  liquors  were  supplied  by  the 
Acts— Entry  appellant  to  members,  but  no  person  was  permitted  to  enter  the 
on  licensed    room  except  members  of  the  society,  and  they  only  upon  the 
^^tahle^s    S^^^^S  ^^^  receiving  of  a  password  and  sign.    The  appellant  him- 
powers—     self  was  a  member  of  the  society,  and,  at  the  time  in  question. 
Music  and    -^ag  engaged  within  the  room  upon  the  business  of  the  same. 
R«o«ona6ic    ^^^  respondent  knocked  at  the  door  of  the  room,  but  was  refused 
grounds  for    admission.     The  respondent  thereupon  sent  for  the  appellant  to 
suspecting    come  downstairs,  and  the  appellant  shortly  afterwards  came  out 
^inoirthori  0/  ^f  ^^^  room,  the  door  being  closed  behind  him.    Upon  the  respon- 
Virt.  c.  49,    dent  demanding  admission  the  appellant  replied  that  he  could 
8. 16.        not  admit  the  respondent,  as  the  room  was  occupied  by  a  secret 
society,  and  he  (the  appellant)  had  nothing  to  do  with  it.     The 
appellant  made  no  effort  to  let  the  respondent  in.     Upon  these 
facts  the  learned  recorder  held  that  an  offence  had  been  com- 
mitted by  the  licensee  of  the  premises  against  sect.  16  of  the 
Licensing  Act,  1874  (37  &  38  Vict.  c.  49).   That  section  provides 
as  follows : 

Any  constable  may,  for  the  purpose  of  preventing  or  detecting  the  viola tion  of  any 
of  the  provisions  of  the  principal  Act  or  this  Act  which  it  is  his  daty  to  enforoe,  at 
all  times  enter  on  any  licensed  premises.  .  .  .  Every  person  who  by  himself  or 
by  any  person  in  his  employ  or  acting  by  his  direction  or  with  his  consent,  refuses  or 
fails  to  admit  any  constable  in  the  esecation  of  his  daty  demanding  to  enter  in 
pursuance  of  this  section  shall  be  liabl  e  to  a  penalty. 

The  licensee  appealed. 

Candy,  Q.C.  {Lionel  Maddison  with  him)  for  the  appellant. — 
The  unconditional  power  to  a  constable  to  enter  licensed  premises 
given  by  sect.  35  of  the  Licensing  Act  of  1872  was  advisedly 
abolished  by  the  repeal  of  that  section,  and  in  its  stead  sect.  16 
of  the  Act  of  lb74  h.as  been  substituted.  That  section  only  gives 
a  conditional  power  of  entry,  viz.,  for  the  purpose  of  preventing  or 
detecting  the  violation  of  the  law.  The  constable  cannot  enter 
at  his  mere  will  and  pleasure,  but  there  must  be  some  reasonable 
ground  for  apprehending  a  violation  of  the  law.  Here  there  was 
no  such  ground.  At  any  rate,  having  gained  admission  to  the 
licensed  premises,  the  landlord  cannot  be  held  responsible  for  the 
refusal  of  the  society  to  admit  the  constable  to  their  private  room 
over  which  the  landlord  had  no  control. 

Vachell  for  the  respondent. — If  the  constable  bond  fide  believes 
that  the  law  is  being,  or  is  about  to  be  violated,  that  is  sufficient. 
The  finding  of  the  Recorder  in  paragraph  7  of  the  case  is  a  find- 
ing of  fact  to  that  effect,  and  the  Court  will  not  interfere  with  it : 
Reg  V.  Dobbin  (48  J.  P.  Ib2).  As  to  the  second  point  raised  by 
the  appellant,  he  cited  Reg.  v.  Tolt  (30  L.  J.  177,  M.O.) 

Candy,  Q.C.  in  reply. 
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Cave,  J. — This  case  raises  a  question  which,  it  appears  to  me,      Do. scam 
it  is  unnecessary  at  present  to  decide,  although  I  should  myself  d^^^uJ^j^q  ^^u 
hesitate  before  deciding  as  the  learned  recorder  seems  to  have     othkrs. 

done,  that  this  section  empowers  a  constable  to  enter  a  private        

room  in  a  licensed  house  at  all  times  and  in  all  cases.     I  am        ^^^ 
certainly  not  prepared  to  go  so  far  as  that.     The  16th  section     Licensing 
gives  power  of  entry  to  a  constable  for  certain  purposes,  and  there  Acts— Entry 
ought  to  be  some  evidence  leading  him  to  the  conclusion  that  the    ^^  luiensed^ 
state  of  things  which  he  is  empowered  to  prevent   did  or  was    Constable's 
about  to  exist.     If,  for  example,  it  had  been  proved  that,  during     powers  — 
the  four  years  during  which  this  society  had  occupied  this  room,     -^y^  <*»»<* 
members  had  left  the  house  drunk  on  previous  occasions.     That,    B!ealatuiMe 
however,  would  have  raised  the  further  question  whether,  when   grounds  for 
the  supposed  violation  of   the   law   is   in   a   private  room,  the    suspecting 
licensee  can  be  convicted  on  account  of  the  refusal  of  the  tenant  ^t  —  S'P^%S 
of  the  room  to  admit  the  constable.     I  should  require  to  hear     vict.  c.  49, 
further  argument  upon  that  point.     But,  without  prejudice  to        «•  16. 
that  question,  it  is  sufficient  in  the  present  case  to  say  that  there 
was  no  evidence  here  on  which  the  constable  could  reasonably 
conclude  that  an  offence  against  the  Licensing  Acts  was  being 
committed.     His  only  reason  was  that  he  heard  music  and  sing- 
ing, which  constantly  takes  place  on  licensed  premises  in  private 
rooms.     It  is  a  matter  of'  everyday  occurrence  that,  when  a  man 
is  staying  at  a  hotel,  perhaps  with  his  wife  and  daughter,  they 
should  beguile  the  time  with  music  and  singing.     Can  it  be  sup- 
posed that  a  constable,  if  he  hears  such  music,  can  demand  admis- 
sion to  the  private  room,  and,  being  there,  of  course,  stay  there  ? 
Again,  it  is  a  strong  thing  to  say  that   a   licensed  holder   of 
premises  can  be  convicted  for  not  admitting  a  constable  to  a  room 
over  which  he  has  no  control.    But  it  is  not  necessary  to  consider 
that.     The  learned  recorder  has  held  that  a  constable  has  only 
to  say  that  he  wants  to  enter  a  room  and  that  is  enough.     In  my 
opinion  it  is  not  enough.     I  am  not  prepared  to  hold  that  a 
police  constable  is  at  liberty  to  go  all  over  a  licensed  house  at  his 
pleasure.     That  is  a  delicate  mission  which  I  cannot  suppose  is 
entrusted  to  him  without  his  giving  some  reason  for  exercising  it. 
It  seems  to  me  there  must  be  some  supposed  breach  of  the  law 
which  the  constable  was  going  to  prevent.     Now,  all  that  the 
recorder  finds  is  that  the  constable  visited  the  licensed  premises 
and  demanded  to  enter  the  room  for  the  purpose  of  preventing 
and  detecting  the  violation   (if  any)   of   the   provisions  of   the 
Licensing  Acts.     I  think  in  this  case  there  was  no  ground  for 
supposing  that  there  had  been  any  violation  of  the  Licensing 
Act,  and  therefore  the  constable  had  no  right  to  demand  admis- 
sion.    This  decision,  however,  is  not  to  be  taken  as  giving  colour 
to  the  notion  that  people  in  private  rooms  in  licensed  houses  are 
at  liberty  to  drink  to  excess. 

Lawrance,  J.  concurred. 

Solicitors  for  the  appellant,  James  Morley  and  S,  A.  Bailey, 

Solicitor  for  the  respondent,  D.  Trowers  Burgess, 
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NORTHERN  CIRCUIT. 

LlYEBFOOL    SUMMEB  ASSIZES. 

Thursday,  Aug.  6,  1896. 

(Before  Cave,  J.) 

Req.  v.  Elizabeth  Roberts,  (a) 

Practice — Evidence — Competence  of  prisoner's  husband   to  give 
evidence — Prevention  of  Cruelty  to  Children  Act,  1894. 

The  offence  of  feloniously  caus-ing  grievous  bodily  harm,  where  the 
person  alleged  to  have  been  injured  is  a  child  under  sixteen,  is 
not  an  ^'offence  involving  bodily  injury  to  a  child  under  sixteen" 
within  the  meaning  of  the  concluding  paragraph  of  the  srheduU 
to  the  Prevention  of  Cruelty  to  Children  Act,  1 894,  and  in  such 
a  ca^e  the  prisoner  and  his  or  her  wife  or  husband  are  not 
competent  witnesses. 

ELIZABETH  ROBERTS  was  indicted  upon  the  charge  of 
feloniously  causing  grievous  bodily  harm  to  John  Roberts, 
with  intent  to  do  him  grievous  bodily  harm ;  and  wir.h  a  second 
count  for  feloniously  wounding  John  Roberts,  with  intent  to  do 
him  grievous  bodily  harm  (24  &  25  Vict.  c.  100,  s.  18).  It 
appeared  in  evidence  that  John  Roberts  was  a  child  ander 
sixteen. 

The  Prevention  of  Cruelty  to  Children  Act,  1894  (57  &  58 
Vict.  c.  41)  8.  12  provides  that 

In  any  proceeding  against  any  person  for  an  o£fence  under  tbis  Act,  or  for  any  of 
the  offences  mentioned  in  the  schedule  to  this  Act,  such  person  shall  be  oompeteot 
but  not  compellable  to  give  eYidtnce,  and  the  wife  or  husband  of  any  such  person 
may  be  required  to  attend  to  give  evidence  as  an  ordinary  witness  in  the  case,  and 
shall  be  competent  but  not  compellable  to  grive  evidence. 

The  schedule  to  the  Act,  after  specifying  certain  offences, 
concludes,  "  any  other  oflFence  involving  bodily  injury  to  a  child 
under  the  age  of  sixteen  years." 

T,  Swift,  for  the  Crown,  proposed  to  call  the  prisoner's 
husband  as  a  witness,  on  the  ground  that  the  offences  charged 
in  the  indictment  came  within  the  concluding  clause  of  the 
schedule. 

Cave,  J. — ^The  husband  is  not  a  competent  witness.  TLe 
'*  other  offences  ^^  contemplated  by  the  concluding  clause  of  the 
schedule  are  offences  of  which  it  is  an  essential  part  that  the 
person  injured  is  a  child  under  sixteen.  Upon  a  charge  of 
murdering  a  child  under  sixteen  the  prisoner  and  his  or  her 
spouse  would  not  be  competent  witnesses. 

Solicitor  for  the  prosecution.  The  Town  Clerk  of  LiverpooL 

(a)  Reported  by  Sir  H.  Stiephbn,  Bart,,  Barnster-ftt-Law, 
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SOUTH-EASTERN  CIRCUIT. 

Lbwes  Summeb  Assizes. 

Wednesday,  June  30,  1897. 

(Before  Mathew,  J.) 

Reg.  v.  Shipley   Parish  Council,  (a) 

Highway — Indictment  for  non-repair — Local  Oovernment  Act,  1894 
56  ^  57  Vicf,  c.  73) — Liability  of  parish  council — Coats — High- 
way Act,  1835  (5  (^  6  Will.  4,  c.  50),  ss.  94,  95. 

Notwithstanding  the  provisions  of  sect,  6  of  the  Local  Government 
Act,  1894,  and  the  definition  of  vestry, ''  contained  in  sect.  75  (2) 
of  that  Act  a  parish  council  is  not  liable  to  he  indicted  for  the 
non-repair  of  highways. 

Qaaere,  whether  the  inhabitants  of  a  parish  still  remain  liable  to 
he  indicted  for  the  non-repair  of  the  highways  within  such 
parish,  or  whether  the  common  law  liability  of  the  inhabitants 
to  indictment  for  non-repair  has  been  extinguished  altogether  by 
the  Local  Government  Act,  1894. 

Sects,  94  and  95  of  the  Highway  Act,  1835,  conferred  upon  justices 
the  power  in  certain  events  to  order  an  indictment  for  non-repair 
of  a  highway  to  be  preferred  "  against  the  inhabitants  of  the 
parish  or  the  party  to  be  narned  in  such  order, ^'  and  the  costs  of 
a  prosecution  instituted  wnder  those  sections  are,  by  sect.  95 
payable  in  any  event  '^  out  of  the  rate  made  and  levied  in  pur- 
suance of  this  act  in  the  parish  in  which  such  highway  shall  be 
situate.'* 

Held,  that  the  provision  with  regard  to  costs  does  not  apply  where 
the  highway  in  question  is  under  the  control  of  a  district 
council. 

QnsBre,  whether,  since  the  passing  of  the  Local  Government  Act, 
1894,  the  justices  have  any  jwrisdiction  to  order  an  indictment 
for  non^repair  of  a  highway. 

THIS  was  an  indictment  preferred  against  the  Shipley  Parish 
Coancil  for  non-repair   of    that   part   of  a  highway   called 
Hookland-lane,  which  was  situate  within  the  parish  of  Shipley. 

The  indictment  had  been  preferred  pursuant  to  an  order  of 
justices  purporting  to  have  been  made  in  pursuance  of  sect.  95  of 
the  Highway  Act,  1835,  and  the  Acts  amending  the  same. 

(a)  Reported  by  R.  E.  Moore,  Esq.,  Barrister-at-Law, 

M  M  2 
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Rso.  At  the  trial  two  defences  were  raised  on  behalf  of  the  Shipley 

g    **•  Parish  Council : — 

Parish  1  •  That  the  road  in  question  was  not  a  highway  at  the  date 

Council,      when  the  Highway  Act,  1835,  came  into  operation  ;  and  therefore 

~I        as  none  of  the  formalities  specified  in  sect.  23  of  that  Act  had 

'       been  observed,  it  had  never  become  a  highway  which  the  parish 

Highway  —  was  liable  to  maintain. 

Indictment  —      2.  That  even  if  the  road  was  a  highway  which  the  parish  was 
Lia}Mty^qF  ^^^^^^  ^^  maintain,  an   indictment  for  non-repair   would  not  lie 
parUh  cfyiincil  against  a  parish  council. 

—56  ^57         Upon  the  first  point  the  jury  returned  a  special  verdict  in 
5  |V  WiiiT^  favour  of  the  prosecution  to  the  efEect  that  the  road  had  been 
c.  50,  ss.  94, '  completely  dedicated  to  the  public  prior  to  the  date  when  the 
^S-         Highway  Act,  1835,  came  into  operation. 

His  Lordship  thereupon  called  upon  counsel  for  the  prose- 
cution to  show  how  the  liability  to  indictment  for  non-repair  had 
come  to  be  cast  npon  the  parish  council  instead  of  upon  ''the 
inhabitants,''  as  formerly. 

H.  F.  Dickens,  Q.C.  (with  him  G,  F.  Hohler  and  C.  J.  B.  Hurst) 
for  the  prosecution  contended  that  the  effect  of  sect.  6  of  the 
Local  Government  Act,  1894,  coupled  with  the  definition  of 
*' vestry,"  contained  in  sect  75  was  to  transfer  the  liability  to 
indictment  from  the  inhabitants  of  the  parish  to  the  parish  coancil. 
Sect.  6  transfers  to  the  parish  council  "  the  powers,  duties  and 
liabilities  of  the  vestry,''  and  by  the  definition  clause  the  term 
"  vestry "  included  "  the  inhabitants  of  the  parish  whether  in 
vestry  assembled  or  not."  Sect.  100,  of  the  Local  Government 
Act,  1888,  defined  '^  liabilities,"  as  including  "the  liability  to  any 
proceeding  for  enforcing  any  duty,  or  for  punishing  the  breach 
of  any  duty."  This  definition,  which  is  incorporated  by  sect. 
75  (1)  of  the  Act  of  1894,  would  include  the  liability  to  indict- 
ment for  non-repair  of  highways,  and  the  liability  to  indict- 
ment for  non-repair  was  a  liability  of  the  inhabitants.  Therefore, 
since  the  passing  of  the  Local  Government  Act,  1894,  the  parish 
council  had  been  and  were  the  proper  parties  to  indict.  The 
object  of  the  Legislature  was  to  do  away  with  the  inconvenience 
of  indicting  the  inhabitants  by  substituting  for  the  inhabitants  a 
corporate  body,  which  should  represent  them  and  be  indictable 
instead  of  them.  By  sect.  25  the  district  council  were  made  sur- 
veyors of  highways,  and  given  the  control  of  the  highways  within 
their  district ;  but  surveyors  of  highways  were  not  liable  to  be 
indicted  for  non-repair  {Reg,  v.  Mayor  of  Poole,  19  Q.  B.  Div. 
672)  ;  and  therefore  it  would  not  be  right  to  indict  the  district 
council.  It  was,  however,  the  duty  of  the  parish  council  to  seo 
that  the  district  council  performed  its  obligations  with  regard 
to  the  highways  under  its  control,  and  sect.  16  (1)  gave  the 
parish  council  the  power  to  compel  the  district  council  to  do  the 
necessary  repairs. 

jE.    Marshall    Hall    and   R,   E,    Moore,   for   the   defendants, 
contended  that  the  Act  did  not  impose  upon  the  parish  council 
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the  liability  to   indictment  for  non-repair.     An  indictment  for        Hbo. 
non-repair  wonld  not  lie  nnless  there  was  a  corresponding  obli-  ^• 

gation  to  repair ;  bat  the  parish  coancil  had  neither  the  power      parihh 
to  repair  nor  the  means  of  repairing^  and  is  in  effect  prohibited     Council. 
from  repairing  by  the  Local  Government  Act,  1894.     A  parish        r~ 

coancil  could  only   spend  money   in   exercise    of    the   powers        ^* 

expressly  conferred  upon  them  by  the  Act,  and  the  power  to  Highway  — 
repair  was  not  one  of  them.  By  sect.  11  the  amount  which  s,  ^^^^^^^^\^ — 
parish  council  was  entitled  to  expend  in  the  coarse  of  a  year  ^i^Uiiyior 
was  strictly  limited  to  an  amount  which  would  render  it  impos-  parish  council 
sible  for  them  to  find  money  for  the  repair  of  highways,  and  the  -56  #  57^ 
effect  of  other  sections  was  to  render  them  liable  to  be  sur-  ^^^  ^J^  ^ 
charged  by  the  auditor  if  they  spent  money  on  such  repairs,  c.  50,  s».94, ' 
Sect.  13  (2)  expressly  empowered  a  parish  council  '^  subject  to  95- 
the  provisions  of  the  Act  with  respect  to  restrictions  on  expendi- 
ture'' to  undertake  the  repair  of  "footpaths."  Therefore  by 
virtue  of  the  maxim  Expreasio  uniua  exclusio  alterius  they 
were  prohibited  from  undertaking  the  heavier  burden  of 
repairing  highways.  Sect.  25  expressly  imposed  upon  the 
district  council  the  duty  of  repairing,  and  that  body  alone  had 
control  of  the  necessary  funds.  By  sect.  29  the  district  council 
was  expressly  saddled  with  the  payment  of  highway  expenses, 
and  the  effect  of  that  section,  combined  with  sects.  229  and  230 
of  the  Public  Health  Act,  1875,  was  to  abolish  highway  rates, 
and  to  make  highway  expenses  payable  out  of  the  general 
district  funds,  thus  reheving  the  parish  from  the  burden  of  such 
expenses,  and  making  it  impossible  for  the  parish  council  to 
incur  them.  In  certain  exceptional  cases  {e.g,  in  districts  where 
there  was  no  highway  board  at  the  commencement  of  the  Act)  a 
parish  still  remained  liable  to  maintain  its  own  highways,  but 
even  in  those  cases  it  was  provided  by  sect.  82  (2)  that  highway 
expenses  "  shall  not  be  deemed  to  be  expenses  of  the  parish 
coancil  or  parish  meeting,''  and  it  would  therefore  be  a  breach 
of  duty  on  the  part  of  a  parish  council  to  expend  a  penny  on 
the  repair  of  highways.  If  the  parish  council  were  convicted 
they  would  be  liable  to  a  fine,  and  this  fine  would  have  to  be 
levied  on  the  property  of  the  parish  council,  and,  although  it 
was  admitted  that  the  district  council  was  the  proper  party  to 
effect  the  repairs,  and  the  necessary  funds  were  solely  under  the 
control  of  that  body,  there  were  no  means  by  which  the  parish 
council  could  compel  the  district  council  to  refund  the  amount 
of  the  fine,  as  sect.  96  of  the  Highway  Act,  1835,  no  longer 
applied  since  highway  rates  had  been  abolished.  If  the  con- 
struction sought  to  be  put  upon  sect.  6  by  the  prosecution  was 
correct  a  similar  construction  must  be  placed  on  sect.  19  (6), 
with  the  result  that  the  liability  to  indictment  in  cases  where 
there  was  no  parish  council  was  transferred  to  a  "  parish 
meeting."  But  a  "  parish  meeting  "  was  not  a  corporate  body, 
and  it  was  impossible  to  indict  an  unincorporated  body.  Sect.  6 
(1)    was  permissive  only,  and   did  not  impose   upon  a  parish 
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Reg.        council  any  duty  with  regard  to  the  non-repair  of  highways. 

^   ^*  The  liability  to  indictment  for  non-repair  was  a  liability  of  the 

Parish      inhabitants  at  large^  and  not  of  the  vestry^  or  of  any  assembly 

GouNaL.     analogous  to  a  vestry^  and  when  the  Legislature  by  sect.   6 

~r        transferred  to  the  parish  council  the  powers^  duties^  and  liabilities 

^'       of  the  inhabitants^  ''  whether  in  vestry  assembled  or  not,"  it  did 

Highway  —  not  mean  to  include  the  liabilities  of  the  inhabitants  at  large,  bat 

Indictment  —  meant  to  transfer  only  the  powers,  duties,  and  liabilities  of  the 

LuJ^My^^  inhabitants  when  assembled  either  in  vestry  or  in  some  assembly 

parUh  cowicU  analogous  to  and  having  similar  powers   to   a  vestry,  e.g.,   a 

—56  ^  57    meeting  of  inhabitants  held  under  the  Highway  Act,  1835,  in 

5  4^6  WW^  places  where  there  was  no  vestry :  (see  the  definition  of  '•  inhabi- 

c,  50, 88, 94, '  tants  in  vestry  assembled "  in  sect.    5   of  the   Highway  Act, 

95.  1835).      Either  the  liability  to  indictment  for  non-repair  was 

still  upon  the  inhabitants  or  it  had  been  extinguished  altogether. 

If  the  Act  transferred  the  liability  to  repair  from  the  inhabitants, 

the  same  Act  prohibited  the  parish  council  from  undertaking 

the  burden  of  repairing,  and  therefore  the  common  law  liability 

was  extinguished  altogether.     The  appropriate  remedy  at   the 

present  day  when  a  highway  is  out  of  repair  is  that  provided  by 

sect.  10  of  the  Highways  and  Locomotives  (Amendment)  Act, 

1878. 

Mathew,  J.,  in  giving  judgment,  said  that  he  had  come  to  the 
conclusion  that  an  indictment  for  non-repair  would  not  lie  against 
the  parish  council.  By  sect.  6  of  the  Local  Government  Act, 
1894,  as  read  by  the  light  of  the  definition  clause,  the  liabilities 
and  duties  of  the  inhabitants  of  a  parish  were  transfered  to  the 
parish  council,  and  it  was  said  that  the  word  'MiabUity^' 
included  the  liability  of  the  inhabitants  to  indictment  for  non- 
repair of  highways.  However,  on  turning  to  the  Act  itself  he 
had  come  to  the  conclusion  that  the  parish  council  had  neither 
the  power  nor  the  means  of  repairing.  The  Act  did  not  impose 
upon  them  the  duty  of  repairing,  and  they  could  not 
therefore  be  indicted  for  non-repair.  By  sect.  25  the  duty  of 
repairing  was  imposed  upon  the  district  coancil,  and  that  body 
alone  had  control  of  the  necessary  funds.  He  said  nothing  as  to 
whether  this  liability  was  still  upon  the  inhabitants.  All  he 
decided  was  that  the  liability  was  not  upon  the  parish  coancil. 
He  therefore  directed  a  verdict  of  "  Not  Guilty." 

DicJcens,  Q.C.,  on  behalf  of  the  prosecutor,  then  applied  for  an 
order  for  payment  of  his  costs  out  of  the  rates  on  the  ground 
that  the  indictment  had  been  preferred  pursuant  to  an  order  of 
justices  made  under  sect.  95  of  the  Highway  Act,  1835,  and  that 
in  such  a  case  the  section  in  question  entitled  the  prosecutor  in 
any  event  to  an  order  that  his  costs  should  be  paid  ^'  out  of  the 
rate  made  and  levied  in  pursuance  of  this  Act  in  the  parish  in 
which  such  highway  shall  be  situate.^' 

Mathew,  J.,  in  refusing  to  make  the  order,  held  that  the  pro- 
vision with  regard  to  costs  contained  in  sect.  95  did  not  apply 
to  the  present  case,  as  there  was  no  longer  any  power  to  levy 
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such  a  rate  as  was  coDtemplated  by  the  section,  and  there  was 
therefore  no  fund  out  of  which  he  could  order  the  costs  to  be 
paid. 

Verdict,  Not  Guilty.     No  order  as  to  costs. 

Solicitors  for  the  prosecution,  Mant  and  Mant,  Petworth. 

Solicitors  for  the  defence,  A.  C.  Coole,  Horsham. 
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MIDLAND   CIRCUIT,    DERBY. 

Wednesday,  July  14,  1897. 

(Before  Pollock,  B.) 

Reg.  v.  William  Beeghton.  {a) 

Practice — Criminal  Law  Amendment  Act,  I88b— Evidence  of 
prior  ax^ts  to  rebut  denial  on  oath  by  defendant — Limit  of  time. 

Where  the  prosecution  is  bound  by  statute  to  be  commenced 
within  three  months  of  the  offence  charged  evidence  of  similar 
prior  offences  by  the  prisoner  is  not  admissible  either  in  chief  or 
to  rebut  the  prisoner's  denial  of  those  prior  offences  on  crosS' 
examination. 

WILLIAM  BBIGHTON  was  indicted  under  sect.  5,  sub- 
sect.  1,  of  the  Criminal  Law  Amendment  Act,  1885,  for 
unlawfully  and  carnally  knowing  Sarah  Ellen  May  Greatorex,  a 
girl  under  the  age  of  sixteen  years,  to  wit,  of  the  age  of  fifteen 
years,  at  Derby,  on  the  13th  day  of  April,  1897. 

Cracroft  prosecuted. 

Hextall  was  for  the  defence. 

The  prosecutrix  gave  evidence  in  support  of  the  indictment, 
and  other  witnesses  were  called  in  corroboration. 

The  prosecution  had  been  commenced  by  an  information  laid 
on  the  7th  day  of  May. 

For  the  defence,  the  defendant  gave  evidence  on  his  own 
behalf  under  sect.  20  of  the  above  Act,  and,  in  answer  to 
questions  put  in  cross-examination,  denied  having  had  sexual 
intercourse  with  the  prosecutrix  on  various  dates  between 
November,  1896,  and  the  date  charged  in  the  indictment. 

(a)  Reported  by  R.  W.  Cbaoboft,  Esq.,  Barrister-at-Law. 
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Reo.  When   the  case  was  before  the  magistrates^  objection    had 

_  ^'         been  taken  on  behalf  of  the  defendant  to  evidence  in  chief  being 

Bbiohton.     given  by  the  prosecutrix  of  the  last-mentioned  acts,  as  being 

committed  more  than  three  months  before  the  commencement 

^^'       of  the  prosecution,  but   the  justices   admitted   such   evidence 
Criminal  Law  subject  to  a  marginal  note  upon  the  depositions  of  the  objection. 
Amendment  and  of  their  decision  against  it.     At  the  trial  no  attempt  was 
Act,  1885—   made  to  give  evidence  of  the  said  acts  in  chief,  and  it  was  not 
Evidence^/  Contended   that   it  had  become   admissible   by    reason  of    any 
prior  acts^   cross-examination  of  the  witnesses  by  the  defendants^  counsel. 
Rebuttal  of       At  the  close  of  the  evidence  for  the  defence,  Gracroft  sub- 
dePnd^t     ^^^^^^  *^*^  ^®  ^^^  entitled  to  recall   the  prosecutrix  to  give 
evidence  of  the  said  prior  acts,  which,  though  not  originally 
admissible  because  committed  more  than  three  months  before 
the  prosecution  was  commenced,  had  now  been  made  relevant  by 
the  specific  denials  of  them  by  the  defendant  when  sworn  as  a 
witness    in   his   own   behalf.      He   argued    that  the  case   was 
analogous  to  the  ordinary  rule  in  cases  of  rape,  namely,  that 
cross-examination  of  the  prosecutrix  as  to  intimkcy  with  other 
persons  than  the  prisoner  is  solely  to  credit,  and  cannot  be  con- 
tradicted,  while   cross-examination    as    to    intimacy   with    the 
prisoner  himself  goes  to  matters  relevant  to  the  issue,  and  can 
be  contradicted  upon  oath. 
Hextally  contra. 

Pollock,  B. — The  evidence  of  the  prosecutrix  as  to  acts  going 
back  beyond  the  statutory  limit  of  three  months  cannot  be 
admitted.  The  prosecution  upon  this  point  must  stand  or  fall 
by  the  proviso  as  to  three  months  at  the  end  of  sect.  5,  sub- 
sect.  1,  as  the  offence  is  necessarily  laid  under  that  section,  and 
the  limit  of  time  does  not  the  less  apply  because  the  defendant 
has  denied  the  acts  in  answering  questions  put  to  him  in  cross- 
examination  . 

The  jury  found  for  the  defendant. 

^0^  guilty. 
Solicitor  for  prosecution,  Bendle  W,  Moore,  Derby. 
Solicitors    for    the    defence,    Briggs,    Clifford,   and    Finder, 
Derby. 
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COURT  OF  APPEAL. 
Thursday,  March  18,  1896. 

(Before  Lord  Esher,  M.R.,  Lopes  and  Chitty,  L.J  J.) 

The  Mayor,  Aldermen,  and  Burgesses   of   Sodthport  v.  The 

BiRKDALE  Urban  District  Council,  (a) 

appeal  prom  the  queen's  bench  division. 

Practice  — Appeal  —  Court  of  Appeal — Jurisdiction — "  Criminal 
cause  or  matter'^ — Supreme  Court  of  Judicature  Act,  1873  {^6 
8f  37  VicL  c.  Q&),  8.  47. 

By  a  local  Act  it  was  provided  that,  ^'  if  it  shall  at  any  time  be 
proved  to  the  satisfaction  of  any  two  justices,  ajter  hearing  the 
parties,  that  the  illuminating  power  of  the  gas  supplied  by 
the  corporation  in  the  said  township  did  not,  when  so  tested  as 
aforesaid,  equal  the  illuminating  power  by  this  Act  prescribed/^ 
the  corporation  shall  forfeit  such  sum  not  exceeding  201,  as 
such  justices  shall  determine,  to  be  paid  to  the  local  board. 

Upon  an  information  and  complaint  by  the  local  board  under  the 
above  provisions,  the  justices  convicted  the  corporation  and  im- 
posed  a  penalty  of  lOL,  and  stated  a  case  for  the  opinion  of 
the  High  Court, 

Held,  that  the  judgment  of  the  High  Court  upon  the  ca^e  was  a 
judgment  in  a  "  criminal  cause  or  matter,''  within  the  meaning 
of  sect,  47  of  the  Judicature  Act,  1873,  from  which  no  appeal 
would  lie  to  the  Court  of  Appeal, 

THIS  was  an  appeal  by  the  Birkdale  Urban  District  Council 
against  the  judgment  of  the  Divisional  Court  (Wills  and 
Wright,  JJ.)  upon  a  case  stated  by  justices. 

The  case,  so  far  as  is  material  to  this  report,  was  as  follows  : — 
Case  stated  by  five  of  Her  Majesty^s  justices  of  the  peace  of 
the  county  of  Lancaster  sitting  as  a  Court  of  Summary  Jurisdic- 
tion at  the  police-court,  Birkdale,  in  the  Southport  Petty  Sessional 
Division  of  the  said  county,  by  adjournment  on  the  25th  day  of 
June,  1896 : 

This  was  an  information  preferred  by  the  Birkdale  Urban  District  Oooncil  against 
the  Mayor,  aldermen,  and  burgesses  of  the  borough  of  Southport,  in  the  said  county 
of  Lancaster,  for  an  offence  in  respect  of  which  the  following  information  had  been 
duly  laid  under  the  Southport  ImproTcment  Act,  1872. 

For  that  the  said  mayor,  aldermen,  and  burgesses  having  the  right  of  supply  of  gas 
in  the  said  urban  district  of  Birkdale,  and  furnishing  such  supply  of  gas  in  the  said 
urban  district  on  the  10th  day  of  February,  1896,  unlawfully  did  not  supply  such  gas 

(a)  Reported  by  J.  H.  Wiluams,  Esq.,  Barrister-at-Law. 
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This  Mayor    i°  ^^®  ^aid  urban  district  when  tested  at  a  meter  and  other  apparatus  of  and  proTided 

Alderman,     by  the  said  urban   district  council   in   the  said  urban  district  on  the  lOth  day  of 

AND  February,  1896,  of  the  illuminating  power  as  to  produce  from  an  Argand  burner 

BirROBSSKS   OF  having  fifteen  holes  and  a  seven-inch  chimney,   being  the  approved  burner  and 

SouTHPOKT     chimney  agreed  upon  in  the  statute  in  that  behalf  for  then  testing  in  the  said  urbwi 

{;.  district,  consuming  five  cubic  feet  of  gas  per  hour,  a  light  equal  in  intensity  to  the 

The  Birkdalb  I'S^^  produced  by  twenty  sperm  candles  of  six  in  the  pound,  burning  120  grains  per 

Urban         hour,  contrary  to  the  Southport  Improvement  Act,  1871,  and  the  Acts  incorporated 

District       therewith. 

Council.  After  hearing  the  parties  and  the  evidence  adduced  by  them,  we,  the  said  justices, 

thereupon  convicted  the  said  mayor,  aldermen,  and  burgesses  (hereinafter  called  tiie 

1897.         appellants)  on  the  said  information,  and  imposed  a  penalty  of  10/.,  and  aaoertained 

,*         and  ordered  the  costs  to  be  paid  as  prescribed  by  sect.  41  of  the  said  Act.    And  the 

Practice appellants,  alleging  that  they  were  aggrieved  at  the  said  conviction  as  being  erroneous 

Appeal  to      ^^  point  of  law,  did  within  seven  clear  days  thereafter  apply  to  us  to  state  and  sijgn  a 
Court  of      ^^^®  setting  forth  the  facts  and  the  grounds  of  such  determination  for  the  opinion 

j^pneal thereon  of  the  Queen's  Bench  Division  of  the  High  Court. 

Criminal  '^^^  appellants,  by  theu*  town  clerk  and  borough  treasurer,  on  the  3rd  day  of  July, 

1896,   attended  at  a  court  of  summary  jurisdiction,  sitting  at  the  police  court,  in 

yff^l^f^j. Southport,  for  the  borough  of  Southport,  and  entered  into  a  recognisance  on  behalf  of 

36  A'  37  Vict  ^^^  ^^  appellants,  before  two  justices,  the  one  a  justice  both  for  the  borough  and  for 
c  66  «  47  ^^^  county  of  Lancaster,  the  other  a  justice  for  the  borough  but  not  for  the  county, 
'  '  'to  prosecute  the  said  appeal,  and  subsequently,  to  wit,  on  the  I6th  day  of  July,  1896, 
the  said  town  clerk  and  borough  treasurer  attended  at  the  court  of  summary  juris- 
diction sitting  at  Birkdale  aforesaid  in  and  for  the  petty  sessional  division  of  South- 
port,  where  the  said  appellants  were  convicted,  and  entered  into  a  similar  recogni- 
sance to  prosecute  the  said  appeal. 

Wherefore  we  the  said  justices,  in  compliance  with  ,the  said  request  and  in 
pursuance  of  the  statute  in  such  case  made  and  provided,  do  hereby  state  and  sign 
the  following  case  for  the  opinion  of  the  said  Court. 

The  facts  were  then  stated^  and  the  case  proceeded  as 
follows : — 

We  therefore  adjudged  and  determined  the  appellants  guilty  of  the  said  offence 
with  which  they  were  charged  in  the  said  information. 

The  solicitor  for  the  appellants  applied  to  us  to  place  an  interpretation  on  the 
term  **  approved  "  in  the  said  sect.  35,  but  we  did  not  do  so. 

The  question  for  the  opinion  of  the  Court  is  whether  or  not  we  were  right  in 
holding  that  upon  the  facts  above  stated  the  appellants  were  bound  to  supply  gas 
when  tested  by  the  tCMting  meter  supplied  by  the  respondents,  and  with  the  prescribed 
Argand  15-hole  burner  provided  by  the  illuminating  power  prescribed  by  sect.  35. 

If  the  Court  should  be  of  opinion  that  they  were  so  bound,  then  our  decision  is  to 
be  affirmed;  but  if  the  Court  should  be  of  opinion  that  they  were  not  so  bound,  then 
our  decision  is  to  be  reversed. 

The  Southport  ImprovemeDt  Act,  1871  (34  &  35  Vict.  c.  cxl.) 
provides : 

Sect.  40.  If  the  local  board  shall  provide  within  the  township  a  testing  meter  or 
meters  and  other  apparatus  for  testing  the  illuminating  power  of  the  gas  within  the 
township,  they  may,  by  an  order  or  orders  in  writing,  from  time  to  time  appoint  some 
competent  person,  not  being  one  of  their  officers  or  servants,  to  make  experiment  of 
the  illuminating  power  of  the  gas  by  means  of  such  testing  meter  and  other  apparatus 
but,  three  hours,  previous  notice  in  writing  shall  be  given  to  the  corporation  of  such 
intended  experiment,  and  the  manager  of  the  gasworks  or  some  other  duly  authorised 
officer  of  the  corporation  shall  have  access  to  the  place  of  testing,  and  if  it  shall  at  any 
time  be  proved  to  the  satisfaction  of  any  two  justices  after  hearing  the  parties  that 
the  illuminating  power  of  the  gas  supplied  by  the  corporation  in  the  said  township  did 
not,  when  so  tested  as  aforesaid,  equal  the  illuminating  power  by  this  Act  prescribed, 
the  corporation  shall  forfeit  such  sum  not  exceeding  twenty  pounds  as  such  justices 
shall  determine,  to  be  paid  to  the  local  board. 

Sect.  41.  The  costs  in  either  of  the  cases  aforesaid  of  and  attending  such  experiment 
including  the  remuneration  to  be  paid  to  the  person  making  the  same  and  the  costs 
of  the  proceedings  before  the  justices,  shall  be  ascertained  by  such  justices,  and  in  the 
event  of  any  penalty  being  imposed  on  the  corporation,  shall  be  paid,  together  with 
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such  penalty,  by  the  corporation,  bat  in  the  event  of  no  penalty  being  imposed  the   Thb  Mayor, 
costs  shall  be  in  the  discretion  of  the  justices.  Aldekmbn, 

AND 

Upon  the  argument  of  the  case,  the  Divisional  Court  (Wills  BuROBPsiis  op 
and  Wright,  J  J.  j  reversed  the  decision  of  the  justices  and  quashed    Southport 

the  conviction.  The  B^iiLDAuc 

The  Birkdale  Urban  District  Council  appealed.  Urb.vn 

The   Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict.      Dmtbict 

c.  66)  provides :  ^_^"- 

Sect.  47.     .     .     .     No  appeal  shall  lie  from  any  judgment  of  the  said  High  Court  1897. 

in  any  criminal  cause  or  matter,  save  from  some  error  of  law   apparent  upon  the  

reconl,  as  to  which  no  question  shall  have  been  reserved  for  the  consideration  of  the  Practice — 
said  judges  under  the  said  Act  of  the  eleventh  and  twelfth  years  of  Her  Majesty *8  Appeal  to 
reign.  Court  of 

Appeal— 

Moulton,  Q.C.,  Brymnor  Jones,  Q.C.,  and  S.  T,  Evans,  for  the  OHminal 
respondents. — There  is  a  preliminary  objection  to  the  hearing  of  ^^l^ 
this  appeal.  This  is  an  appeal  from  a  judgment  of  the  High  36  4*  37  Vict. 
Court  in  a  "criminal  cause  or  matter,'*  within  the  meaning  of  c. 66,8.  47. 
sect.  47  of  the  Judicature  Act,  1873,  and,  therefore,  the  appeal 
will  not  lie.  These  proceedings  were  commenced  by  information 
and  summons,  and  were  in  respect  of  an  offence  for  not  supplying 
gas  of  sufficient  illuminating  power  contrary  to  the  provisions  of 
sect.  40  of  the  Southport  Improvement  Act,  1871.  There  was  a 
conviction,  and  the  imposition  of  a  penalty  of  lOZ.  The  proceed- 
ings, were,  therefore,  clearly  of  a  criminal  character,  and  might 
have  resulted  in  imprisonment  for  nonpayment  of  the  penalty,  if 
taken  against  an  individual :  (Seaman  v.  Burley,  18  Cox  C.  C.  403  ; 
75  L.  T.  Rep.  91 ;  (1896)  2  Q.  B.  344.)  Though  the  proceedings 
are  against  a  corporation,  and  consequently  cannot  result  in  im- 
prisonment, yet  they  are  criminal  proceedings  if  they  might 
result  in  imprisonment  in  the  case  of  an  individual :  {Reg.  v.  Tyler, 
60  L.  T.  Rep.  662;  (1891)  2  Q.  B.  588.)  It  is  clear  upon  the 
authorities  that  proceedings  such  as  those  which  are  authorised 
by  sect.  40  of  this  local  Act  are  a  criminal  cause  or  matter : 
{Ex  parte  Schofield,  64  L.  T.  Rep.  780;  (1891)  2  Q.  B.  428; 
Payne  v.  Wright,  66  L.  T.  Rep.  140;  61  L.  J.  114,  M.  C.) 

Bigham,  Q.C.  and  James  Fox  for  the  appellants. — This  is  not 
a  criminal  cause  or  matter  at  all.  By  the  local  Act  the  corpora- 
tion are  made  a  gas  authority,  and  enter  into  a  statutory  bargain 
with  the  Birkdale  local  authority  for  the  supply  of  gas.  The 
proceedings  under  sect.  40  of  the  local  Act  are  proceedings  by 
which  the  complainants  ask  that  the  corporation  shall  pay  to 
them  the  money  compensation  fixed  by  the  statute  to  be  paid 
for  a  breach  of  a  statutory  bargain.  Proceedings  under  that 
section,  even  if  taken  against  an  individual,  could  not  result  in 
imprisonment.  The  section  only  imposes  a  liability  to  pay  a  sum 
of  money  in  the  nature  of  damages  which  is  to  be  paid  to  the 
Birkdale  local  authority.  The  amount  fixed  by  the  justices 
becomes  a  statutory  debt  which  is  recoverable  by  action  in  the 
ordinary  way.  The  general  statute,  called  Jervis's  Act  (11  &  12 
Vict.  c.  43)  does  not  apply^  because  this  is  only  a  civil  debt.     In 
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Th»  Mayor,  Beg.  V.  Kerswill  (71  L.  T.  Rep.  574;  (1895)   1  Q.  B.  1)  where 

Aldbbmvx,   proceedings  were  taken  before  jnstices^  under  sect.  66  of  the 

BuBonsn  ow  '^owns  Police  Clauses  Act^  1847,  to  recover  a  cab  fare^  and  the 

SouTHPORT    justices  on  an  information  in  writing  made  an  order  to  pay  the 

J'-  fare  and  costs^  with  imprisonment  in  default  of  distress^  it  was 

Ubbah      ^^^^  ^^^^  ^^  order  was  bad^  because  the  fi&re  was  recoverable 

DunuCT      only  as  a  ''civil  debt''  before  justices.     There  the  &re  was 

CouHciu     recoverable  "  as  a  penalty.''     [Lopes,  L.J.  referred  to  Reg.  v. 

189L        WliUchwrch  (45  L.  T.  Rep.  379 ;  7  Q.  B.  Div.  534).]     In  none 

of  the  cases  which  have  been  cited,  in  which  it  was  held  that 

Practict—    ^jje  ^asc  was  a  "  criminal  cause  or  matter,"  was  that  which  was 
(j^^  ^     called  a  penalty  payable  to  the  complainant. 
A-g^aJi—         Moulton,  Q.C.,  was  not  heard  in  reply. 

Criminal  Lord  EsHBB,  M.R. — I  am  of  opinion  that  the  preliminary 
^JJJJ^^  objection  must  prevail.  This  is  an  appeal  from  the  judgment 
36  4"  37  Viei.  of  the  Divisional  Court.  If  that  judgment  was  given  in  a 
e.  66,  f.  47.  criminal  cause  or  matter,  and  not  in  a  civil  matter,  then  the 
appeal  will  not  lie.  When  it  is  a  question  whether  a  matter  is 
to  be  treated  as  being  civil  or  criminal,  it  ought,  I  think,  to  be 
as  largely  as  possible  decided  that  there  is  no  right  of  appeal. 
What  was  the  question  before  the  Divisional  Court  in  the  present 
case  7  Five  justices,  sitting  as  a  Court  of  Summary  Jurisdiction, 
acting  upon  an  information  preferred  against  the  Corporation  of 
Soafchport  for  an  offence  against  the  provisions  of  a  local  Act, 
after  hearing  the  parties  and  the  evidence  adduced  by  them, 
convicted  the  corporation,  and  imposed  a  penalty  of  10/.  The 
Corporation  of  Southport^  alleging  that  they  were  aggrieved  at 
the  said  conviction  as  being  erroneous  in  point  of  law,  applied  to 
the  justices  to  state  a  case  for  the  opinion  of  the  Queen's  Bench 
Division.  The  justices  stated  a  case,  upon  which  the  Divisional 
Court  gave  the  judgment  against  which  this  appeal  is  brought. 
Now,  is  that  judgment  of  the  Divisional  Court  a  judgment  upon 
a  civil  matter  7  If  it  is  not  a  judgment  upon  a  civil  matter, 
is  it  not  a  judgment  in  a  criminal  cause  or  matter  from  which 
no  appeal  will  lie  to  this  Court  7  Before  the  justices  a  con- 
viction was  asked  for  under  sect.  40  of  the  Southport  Improve- 
ment Act.  The  latter  part  of  that  section  provides  that  "  if  it 
shall  at  any  time  be  proved  to  the  satisfaction  of  any  two 
justices,  after  hearing  the  parties,  that  the  illuminating  power 
of  the  gas  supplied  by  the  corporation  in  the  said  township  did 
not,  when  so  tested  as  aforesaid,  equal  the  illuminating  power 
by  this  Act  prescribed,  the  corporation  shall  forfeit  such  sum 
not  exceeding  twenty  pounds  as  such  justices  shall  determine, 
to  be  paid  to  the  local  board."  The  accusation  was  that  the 
corporation  had  not  performed  the  obligation  imposed  upon 
them  by  the  Act  of  Parliament,  and  a  conviction  was  asked  for, 
and  that,  upon  conviction,  the  corporation  should  forfeit  such 
sum  as  the  justices  might  determine.  There  were,  then,  an  in- 
formation, a  summons,  and  a  conviction.  It  is  contended  that 
what  was  asked  for  was  the  payment  of  a  debt.     It  is  impossible 
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to  maintain  that  contention.     Notliing  was  due  to  anyone  from  Tra  Mayor, 
the  corporation  for  which  an  action  could  be  brought.     The  only    Aldmimbji, 
thing  which  could  be  done  was  to  make  an  application  to  jastices  BuROBssn  of 
to  declare  that  the  corporation  had  forfeited,  not  damages,  but  a    Southport 
sum  to  be  determined  by  the  justices  at  their  discretion.     The  theBirrdalb 
justices  conld  fix  the  amoant  at  anything  up  to  20Z.,  and  they  did       Urban 
fix  it  at  lOZ.     It  is  impossible  to  say  that  they  did  not  determine      Dibtriot 
that  the  corporation  must  pay  lOZ.  by  way  of  penalty  for  dis-      Gotooil. 
obedience  to  the  Act  of  Parliament.     That  being  the  decision  of       iser. 
the  justices,  the  Divisional  Court  was  asked  to  say  whether  the        — 7- 
justices  had  correctly  decided  that  a  penalty  of  lOZ.  must  be  paid,    ^J^^^i'^ 
and  whether  the  conviction  upon  the  information  was  right  or      cowt  of 
not.     There  was  the  infliction  of  a  penalty,  which  was  asked  for     Appeal- 
by  an  information   before  justices  by  persons   asking  for  and     C^'^f^^nal 
obtaining  a  conviction.     Then  the  question  which  came  before     maiter— 
the  Divisional   Court  was  a  question    in  a  criminal   cause  or  36  ^  37  Vict, 
matter.     The  judgment  was  a  judgment  in  a  criminal  cause  or    ^-  ^^»  '•  ^'^• 
matter,  and  no  appeal  will  lie  to  this  Court.     The  preliminary 
objection  must,  therefore,  prevail,  and  the  appeal  must  be  dis- 
missed. 

LoPBS,  L.J. — By  sect.  47  of  the  Supreme  Court  of  Judicature 
Act,  1873,  it  is  enacted  that  ''no  appeal  shall  lie  from  any 
judgment  of  the  said  High  Court  in  any  criminal  cause  or  matter, 
save  for  some  error  of  law  apparent  upon  the  record,  as  to  which 
no  question  shall  have  been  reserved  for  the  consideration  of 
the  said  judges.^'  The  question  is  whether  the  judgment  in  this 
case  is  a  judgment  in  a  "criminal  cause  or  matter.''  Now,  I  have 
no  hesitation  in  saying  that  it  is  clear  that  it  is  a  judgment  in  a 
criminal  cause  or  matter.  There  is  every  element  and  incident 
of  a  criminal  matter.  The  proceedings  were  commenced  by  in- 
formation ;  a  summons  was  issued ;  there  was  an  appearance 
before  justices,  who  would  adjudicate  under  the  provisions  of 
Jervis's  Act  (11  &  12  Vict.  c.  43) ;  and  the  proceedings  end  in  a 
conviction  and  the  imposition  of  a  penalty  under  sect.  40  of  the 
local  Act.  Can  anything  be  more  like  a  criminal  matter  than 
that  ?  The  proceedings  were  before  a  criminal  tribunal,  and 
commenced  and  ended  in  the  same  way  as  ordinary  criminal  pro- 
ceedings. Many  cases  have  been  cited.  The  most  cogent  is  the 
case  of  Mellor  v.  Denham  (42  L.  T.  Rep.  493 ;  5  Q.  B.  Div.  467). 
That  was  a  case  in  which  a  man  had  been  fined  for  not  sending  his 
child  to  school,  and  the  justices  stated  a  case.  It  was  held  in 
this  Court  that  an  appeal  would  not  lie  from  the  judgment  of 
the  Queen's  Bench  Division,  because  it  was  a  judgment  in  a 
criminal  matter.  In  this  case  I  am  prepared  to  say,  putting  aside 
the  procedure,  and  looking  only  at  the  provisions  of  sect.  40  of 
the  local  Act,  by  which  a  duty  is  imposed  upon  the  corporation, 
that  disobedience  to  that  duty  by  the  corporation  is  a  mis- 
demeanour at  common  law  and  is  indictable.  Looking  at  the 
case  from  that  point  of  view,  it  is  impossible  to  say  that  dis- 
obedience to  the  provisions  of  sect.  40  is  not  a  criminal  offence. 
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The  Matob,  It  has  been  ar^ed  tliat  imprisonment  coald  not  follow^  and  that 

^"^Sd"''    therefore  this  is  not  a  criminal  matter.     That  is  so  in  this  case^ 

BUBOE88V  OF  becauso  the  proceedings  are  against  a  corporation.     Bat,  if  the 

SouTHFOKT    proceedings  had  been  against  an  individaal,  it  would  be  im* 

The  Buxdalb  P^^^sible  to  say  that  in  this  case  imprisonment  might  not  follow. 

Urban       That  contention  is  dealt  with  in  Reg.  v.  Tyler  {ubi  sup.),  and 

l>isrBioT     altogether  fails.     Then  it  was  said  that  this  was  a  debt,  and  that 

GouMoiL.      ^Yie  penalty  was  to  be  recovered  as  a  debt.     I  know  of  no  instance 

1897.       in  which  a  penalty  recoverable  before  justices  can  be  recovered 

as  a  debt.     The  recovery  of  the  penalty  can  be  enforced  under 

^A^^Z    *^®  general  statute,  Jervis's  Act  (11  &  12  Vict.  c.  43),  or  in  a 
C^^of     case  like  this,  perhaps,  by  sequestration.     It  is  quite  clear  that 
Appeal—     this  is  not  a  debt.     I  am  of  opinion,  therefore,  that  the  appeal  to 
Criminal     this  Court  will  not  lie. 

^^Ir—  Chitty,  L.J. — ^In  my  opinion  the  judgment  of  the  Divisional 

36  ^  37  Viet  Court  was  a  judgment  in  a  criminal  cause  or  matter.  Both  in 
c.  66,  «.  47.  form  and  in  substance  these  proceedings  were  criminal.  They 
were  commenced  by  information  and  summons;  there  was  a  con- 
viction, and  the  imposition  of  a  penalty.  A  case  was  stated  for  the 
opinion  of  the  High  Court,  and  the  appellants  entered  into  recog- 
nisances to  prosecute  the  appeal.  As  to  the  form,  then,  there 
cannot  be  any  doubt.  As  to  the  substance,  the  conclusion  is  the 
same.  It  is  contended  that  the  sum  to  be  forfeited  under  sect.  40 
of  the  local  Act  is  a  debt.  In  my  opinion,  it  was  a  power  to  fine 
for  non-performance  of  a  statutory  duty.  Sect.  40  provides  that 
'^  if  it  shall  at  any  time  be  proved  to  the  satisfaction  of  any  two 
justices  after  hearing  the  parties,  that  .  .  .  the  corporation 
shall  forfeit  such  sum  not  exceeding  20Z.  as  such  justices  shall 
determine,  to  be  paid  to  the  local  board.''  That  is  not  a  debt 
at  all.  I  cannot  see  that  there  is  anything  in  the  argument  that 
after  the  determination  by  the  justices  the  sum  could  be  recovered 
by  action.  There  is,  in  my  opinion,  no  ground  for  saying  that 
this  was  a  statutory  bargain  between  the  two  local  authorities. 
A  general  duty  towards  the  public  was  imposed  by  sect.  40.  1 
agree,  therefore,  that  the  appeal  will  not  lie. 

Appeal  dismissed. 
Solicitors  for  the  appellants,  Rowcliffes,  Rawle,  and  Co.,  for 
John  Smallshaw,  Southport. 

Solicitors  for  the  respondents,  Mellor,  Smith,  and  May,  for 
J.  W.  Davies,  Southport. 
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QUEEN'S  BENCH  DIVISION. 

Dec.  18,  1896,  and  March  13,  1897. 

(Before  Hawkins,  Cave,  Wills.  Weight,  and  Kennedy,  JJ.) 

Hawke  V,  Dunn,  {a) 

Gaming — Betting — Place  used  for  betting — What  is  a  "  pla^e" — 
—Betting  Act,  1853  (16  (^  17  Vict.  c.  119),  «».  1,  3. 

Any  area  of  inclosed  ground,  covered  or  uncovered,  which  is 
knoivn  by  a  name  or  is  capable  of  reasonably  accurate  descrip- 
tion, may  be  a  "  place  '^  within  the  meaning  of  sect.  1  of  the 
Betting  Act,  1853. 

The  defendant,  aprofessional  boohmaher,  on  the  occasion  of  ara^'e 
meeting  at  Hurnt  Park,  was  present,  together  with  many  other 
bookmakers  and  a  large  number  of  the  general  public,  in  an 
inclosure  known  as  Tattersall's  Ring,  shouting  out  the  odds  and 
making  bets  on  horse  races  with  all  who  chose  to  bet.  The  inclo- 
sure was  forty  yards  long  by  thirty  wide,  and  was  bounded  on 
one  side  by  the  grand  stand,  and  on  the  other  three  by  a  palivy 
breast  high.  The  defendant  did  not  confine  himself  to  any  fixed 
spot,  and  had  no  stool,  umbrella,  or  anything  in  the  nature  of  a 
fixture  to  denote  where  he  carried  on  betting,  but  moved  about. 

Held,  that  the  defendant  was  using  a  ^^  place  '^  for  the  purposes  of 
betting  within  the  meaning  of  sects.  1  and  3  of  the  Betting  Act, 
1853. (fe) 

CASE  stated  by  justices  for  the  Kingston  Petty  Sessional 
Division  of  the  County  of  Surrey. 
An  information  was  preferred  by  John  Hawke,  the  appellant, 
against  Bichard  Dudd,  the  respondent,  charging  him  with 
having,  on  the  4th  day  of  July,  1896,  unlawfully  used  a  certain 
place,  to  wit,  an  inclosure  known  as  Tattersall's  King  on  Hurst 
Park  Racecourse,  for  the  purpose  of  betting  with  persons 
resorting  thereto  upon  horse  races,  contrary  to  sects.  1  and  3  of 
the  Act  16  &  17  Vict.  c.  119. 

The  Act  is  as  follows  : 

Whereas  a  kind  of  gaming  has  of  late  sprung  up  tending  to  the  injury  and  demorali- 
sation of  improvident  persons  by  the  opening  of  places  called  betting  houses  or  offices 
and  the  receiying  of  money  in  advance  by  the  owners  or  occupiers  of  such  houses  or 
offices,  or  by  other  persons  acting  on  their  behalf,  on  their  promises  to  pay  money 
on  events  of  horse  racing  and  the  like  contingencies;  for  the  suppression  thereof  be  it 
enacted,  &c. : 

(a)  Reported  by  G.  H.  Grant,  Esq.,  Barrister-at-Law. 

(6)  This  decision  was  disapproved  of  by  the  majority  of  the  Court  of  Appeal  in 
Powell  V.  Kempton  Park  Racecourse  Company  Limited^ post^  p.  651 ;  77  L.  T.  Rep.  N.  S.  2 ; 
(1897)  2  Q.  B.  243,  in  which  case  it  was  held  that  the  '*  place  "  contemplated  by  the 
Betting  Act,  1853,  sects.  1,  3,  is  a  place  which  is  analogous  in  its  character  and  use 
to  a  betting-house  or  office. 
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Hawke  Sect.  1.  No  hoase,  office,  room,  or  other  place  shall  be  opened,  kept,  or  used  for  the 

V.  purpose  of  the  owner,  occupier,  or  keeper  thereof,  or  any  person  using  the  same,  or 

Dunn.  &Dy  person  procured  or  employed  by  or  acting  for  or  on  behalf  of  such  owner,  occupier, 

..i^ or  keeper,  or  person  using  the  same,  or  of  any  person  having  the  care  or  management, 

1897.  0^  ^^  ^^J  manner  conducting  the  business   thereof,  betting  with  parties  resorting 

thereto ;  or  for  the  purpose  of  any  money  or  valuable  thing  being  received  by  or  on 

Qaming behalf  of  such  owner,  occupier,  keeper,  or  person  as  aforesaid,  as  or  for  the  considera- 

Betting ^^^°  ^^^  ^^7  assurance,  undertaking,  promise,  or  agreement,  express  or  implied,  to  pay 

** Place**  used  ^^  S^^^  ^^^^^^^^^  ^^y   ^^^^J  or  valuable   thing  on  any  event  or  contingency  of  or 

for  betting—  relating  to  any  horse  race.     .     .     . 

Bookmaker^a  Sect.  3.  Any  person  who,  being  the  owner  or  oscupier  of  any  house,  office,  room,  or 

inclo»v/re  on  ^^^^^  place,  or  a  person  using  the  same,  shall  open,  keep,  or  use  the  same  for  the  pur- 

racocouroo  poses  hereinbefore  mentioned  or  either  of  them  ;  and  any  person  who,  being  the  owner 

Bettina  ^^  occupier  of  any   house,  office,  room  or  other   place,   shall  knowingly  and  wilfully 

House  Act  P**'^™**  *^o  same  to  be  opened,  kept,  or  used  by  any  other  person  for  the    purpose* 

2353 10  x>  17  Aforesaid  or  either  of  them     .    .     .    shall  be  liable  to  a  penalty  not  exceeding  lOOt. 

Vict,  e,  119, 

88. 1, 3.  The  information  was  heard  on  the  23rd  day  of  July,  when  the 

following  material  facts  were  proved  : 

A  company,  called  the  Hurst  Park  Club  Syndicate  Limited, 
were  the  owners  of  certain  land,  many  acres  in  extent,  situate 
on  Molesey  Hurst,  in  Surrey,  and  inclosed  by  a  tall  fence  or 
paling  with  gates  at  different  points. 

During  the  year  the  said  company  held  a  series  of  race 
meetings  for  horse  races  on  the  said  land,  on  which  were  a  race- 
course, stands  for  viewing  the  races,  inclosures,  paddocks,  &c., 
and  all  the  usual  accessories  of  a  racecourse. 

Access  was  obtained  to  the  said  land  in  the  first  instance  by 
the  general  public  through  the  said  gates  on  payment  of  a 
shilling  a  head,  and  then  afterwards,  if  desired,  to  three  stands 
and  inclosures  on  payment  of  a  further  sum  of  IZ.,  10».,  or 
28.  6d.,  as  the  case  might  be. 

A  race  meeting  was  held  by  the  said  company,  on  the  said 
land,  on  the  4th  day  of  July,  1896,  at  which  many  thousands 
of  the  general  public  were  present,  and,  amongst  others,  two 
witnesses,  instructed  on  behalf  of  the  appellant,  who  each  paid 
1^.  for  admittance  to  the  said  land,  and  afterwards  11,  each  for 
admission  to  the  12.  stands  and  inclosure.  In  front  of  this 
stand  was  a  piece  of  ground  more  or  less  level,  bounded  on 
one  side  by  the  stand  and  on  the  other  three  sides  by  an  open 
iron  fence  or  paling,  about  breast  high  and  about  forty  yards  long 
by  thirty  yards  broad,  which  was  generally  known  as  Tatter- 
salPs  Ring  or  Inclosure,  or  the  IZ.  inclosure. 

There  were  present  in  the  IZ.  inclosure  on  the  4th  day  of 
July  about  1000  of  the  general  public,  amongst  whom  there 
were  at  least  fifteen  bookmakers  and  their  clerks.  All  the 
bookmakers  shouted  out  the  odds  against  the  different  horses 
running  in  the  races,  inviting  all  those  resorting  to  the  said 
inclosure  to  bet  with  them.  When  a  bet  was  made  the  book- 
maker named  the  odds  he  was  willing  to  lay,  received  the  money 
the  backer  wished  to  stake  upon  the  horse  in  question,  handed 
the  backer  a  ticket  with  the  bookmaker's  name  and  a  number 
upon  it,  and  after  the  race,  if  the  horse  backed  won,  the  book- 
maker, on   presentation  of  the   ticket,  returned  to   the  backer 
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Ills   original  stake  plies  the  odds  in   money  laid  by  the   book      Hawke 
maker.  ^  ^' 

13lTNN 

The  respondent  Dunn,  who  was  admitted  to  be  a  professional        ^" 

bookmaker^  was  present  with  his  clerk  in  the  said  inclosure  on        1897. 
the  afternoon  in  question  shouting  the  odds,  and  making  bets     _  "T'       / 
with  everyone  who  would  bet  with  him  in  the  manner  above     %Z'^Z 
described.  He  did  not  confine  himself  to  any  fixed  spot,  and  had  no  '*  Place  "  used 
stool,  umbrella,  or  anything  in  the  nature  of  a  fixture,  to  denote  Z^*"  ^tting-- 
where  he  carried  on  betting,  but  moved  about.  fncloww-e  ^on 

Vpon  these  facts,  and  after  hearing  arguments  of  counsel,  the  racBcourse— 
magistrates  were  of  opinion  that  an  inclosure  forty  yards  long  by      Betting 
thirty    yards    wide,    capable   of    containing    more   than    1000  i^^!^iQ£^n 
persons,  about  which  the  respondent  moved,  could  not  be  con-    vict.c.  119, 
sidered  a  place  within  the  meaning  of  the  statute,  and  dismissed       88.  i,  3. 
the  information,  but  stated  this  case. 

Asquith,  Q.C.  {Reginald  Browne  with  him)  for  the  appellant. 
— Here  there  was  a  definitely  inclosed  place  to  which  the  defen- 
dant resorted  for  the  purposes  forbidden  by  the  statute,  and  that 
must  be  a  "  place  "  within  the  meaning  of  the  section.  They 
cited  a  large  number  of  cases,  all  of  which  are  dealt  with  in  the 
judgment  of  the  court. 

Bigham,  Q.C.  {G,  ff.  Stutfield  with  him)  for  the  respondent. 
— The  facts  proved  do  not  bring  the  defendant  within  the  Act, 
which  was  never  intended  for  a  case  such  as  the  present.  The 
discussion  of  the  Bill  in  Parliament  and  the  preamble  show  that 
the  object  of  the  Act  was  the  suppression  of  "  betting  houses/' 
and  *^  other  place  ^'  must  mean  a  structure  of  some  kind,  being 
something  episdem  generis  with  a  house,  office,  or  room. 
Secondly,  the  defendant  was  not  using  the  place  within  the 
meaning  of  the  section.  The  word  "  use  "  is  employed  in  two 
distinct  senses  in  the  section.  In  the  first  part  of  the  section  it 
follows  the  words  ''  owner  or  occupier,"  and  refers,  therefore, 
to  a  person  having  a  legal  occupation  of  some  kind.  The 
defendant  was  only  there  as  the  rest  of  the  public  were. 

Cur,  adv.  vult. 

March  13. — The  judgment  of  the  Court,  in  which  all  the 
learned  judges  concurred,  was  delivered  by 

Hawkins,  J. — [The  learned  judge  stated  the  facts  as  above 
set  forth,  and  continued :]  The  question  submitted  to  us  is, 
whether  the  magistrates  came  to  a  correct  decision  in  point  of 
law,  and,  if  not,  what  should  be  done  in  the  premises.  Before 
the  passing  of  the  Betting  House  Act,  1853,  much  betting  and 
wagering  on  horse  races  had  been  no  doubt  carried  on  without 
legislative  interference.  It  is  clear  from  the  preamble  of  the 
Act  now  in  question  that  in  the  year  1853  a  new  system  of 
betting  had  then  recently  sprung  up,  by  the  establishment  of 
houses  and  offices  for  the  carrying  on  in  them  of  betting 
businesses  of  a  kind  which  in  the  opinion  of  the  Legislature 
tended  to  the  injury  and  demoralisation  of  improvident  persons 
and  it  is  equally  clear  that  one  of  the  practices  deemed  .to  be 

VOL.  mil.  N  N 
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Hawki      objectionable  and  injarioas  was   that   of    what    is    known    as 
V,  tt  ready  money  betting/'  viz.,  that  the  person  making  the  bet 

'       deposited  with  the  boosmaker  the  money  which  he  was  disposed 

1897.       to  adventare.     It  is  true  that  the  preamble  has  been  repealed  by 
Qom^^    the  Statute  Law  Revision  Act,  1892  (55  &  56  Vict.  c.  19),  by 
Betti!^-'    which  it  is  provided  that  sach  preamble  may  be  omitted  from 
''  Place  "  wed  any  revised  edition  of  the  statutes ;  but  the  same  Act  provides 
f^  ^f^^T  (sect.  1)  that  the  repeal  shall  not  affect  the  operation  or  con- 
inclosure  on  struotion  of  the  statute,  and  it  is  therefore  legitimately  to  be 
racecourse—  referred  to  as  affording  information  of  the  circumstances  anc^r 
Betting      which  the  Act  came  to  be  passed,  and  in  so  far  as  it  directly 
1^3*!!*16  ^17  throws  light  upon  the  question  of  the  object  which  the  Legisla- 
Vict.  c.  119,  tnre  had  in  view.      It  expressly  declares  that  one  object  at  least 
89. 1,  3.      proposed  by  the  Legislature  was  the  suppression  of  this  kind  of 
gaming.     It  was  therefore  not    merely  to    prevent    its    being 
carried  on  in  houses  or  offices  that  the  Act  of  1853  for   the 
suppression   of  betting  houses    (16    &  17   Vict.   c.   119}    was 
passed.      Now,  to  pass  an  Act  simply  to  forbid  such  gaming 
in  houses  or  offices  would  have   been  comparatively   useless; 
it  would  have  been  to  leave  open  a  host  of  places  not  falling 
within  the  description  of  houses  or  offices,  and  impossible  to 
describe  by  anticipation,  where  with  equal  facility  and  equally 
demoralising  effect  such  obnoxious  betting  might  be  carried  on 
with  impunity :  (see  per  Lush,  J.,  in  Haigh  v.  Town  Council  of 
Sheffield  (31  L.  T.  Rep.  536;  L.  Rep.  10  Q.  B.  109).    HI  have 
correctly  interpreted  the  object  and  intention  of  the  Legislature 
I  must  say,  with  all  respect  to  the  views  of  those  who  in  some 
of  the  cases  hereafter    mentioned  have  intimated  a  different 
opinion,  it  seems  to  me  it  would  be  frittering  away  the  provisions 
of  the  Act  to  hold  that  a  well-defined  inclosure,  known  by  a  par- 
ticular name,  and  devoted  to  be  used  as  a  betting  ring,  could 
not  be  treated  as  a  '^  place''  within  the  meaning  of  the  Act, 
unless  the  person   charged  with    using   it   for  the   particular 
forbidden  purposes  confined  himself  to  a  single  spot  indicated  by 
some  such  thing  as  a  stool  or  a  box  to  stand  on,  or  an  umbrella 
stuck  in  the  ground  spread  over  his  head,  and  that  by  changing 
his  position  from  time  to  time,  by  walking  about  and  making 
his  bets  upon  different  spots  in  the  same  ring  he  could  avoid  the 
penalties  because  he  was  not  using  s» place.  To  me  this  view  is  un- 
intelligible, and  it  becomes  more  so  when  we  find,  as  we  shall  when  I 
discuss  the  authorities,  that,  for  permitting  several  bookmakers 
to  wander  about  in  and  use  the  whole  inclosure  generally  for  the 
forbidden  kind  of  betting,  the  owner  or  occupier  might  be  con- 
victed of  permitting  an  illegal  use  of  the  place ;  yet  that  none 
of  such  bookmakers  could  be  convicted  of  actually  using  it 
because  each  of  them  used  every  or  any  part  of  the  inclosure  at 
his  pleasure,  and  did  not  confine  himself  to  one  fixed  spot  in  it. 
The  Act,  by  sect.  1  forbids  ''the  opening,  keeping,  or  using  any 
house,  office,  room,  or  other  place,  for  the  purpose  of  the  owner, 
occupier,  or  keeper  thereof,  or  any  person  using  the  same  or  con- 
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dncting  the  basiness  thereof^    betting   with   persons  resorting       Hawsb 
thereto ;  or  for  the  purpose  of  any  money  or  valaable  thing  being  ^-^ 

received  by  or  on   behalf  of  such  owner,  occupier,  keeper   or        1' 

person  as  aforesaid,  as  or  for  the  consideration  of  any  bet  on  any        1897. 
horse  race,'^  and  declares  that  "  every,  house,  office,  room,  or        T"  __ 
other  place  opened,  kept,  or  used  for  the  purposes  aforesaid,  or     Betting-- 
any   of  them,  shall  be  a  common  nuisance;''  and  by  sect.  2,  "Place**  iwe^ 
"  shall  be    taken  and  deemed  to  be  a  common  gaming  house/'  f^  ^***  w" 
It  will  be  observed  that  the  two  sections  I  have  just  referred  to   ^^jJIJJ^  o^ 
have  no  other  effect  than  to  taint  with  illegality  for  the  time  racecowae— 
being  any  house,   &c.,   or  other  place   opened,   kept,  or   used      Betting 
for  the  purposes  mentioned.     The  3rd  section  is  that  which  deals  i^^i^^n 
with  the  persons  who  open,  keep,  or  use  houses,  &c.,  for  such    vict,  c.  lio, 
illegal  purposes.     It  enacts  that  ^'  Any  person  who,  being  the      88.  l,  8. 
owner  or  occupier  of  any  house,  room,  office,  or  other  place,  or 
a  person  using  the  same,   shall  open,  keep,  or  use  the  same,  or 
permit  the  same  to  be  opened,  kept,  or  used  for  the  purposes 
mentioned  in  sects.  1  and  2.  and  either  of  them  shall  on  summary 
conviction  thereof  be  liable  to  forfeit  a  penalty  not  exceeding 
lOOZ."     It  is  under  this  section  that  the  respondent  was  charged 
in  the  information.      Undoubtedly  this  section  is  not  quite  so 
clearly  framed  as  it  might  have  been ;  and  this  defect  has  given 
rise  to  much  discussion  and  confusion  as  to  the  proper  interpre- 
tation to  be  put  upon   it.      For  the  respondent  it  is  contended 
that  the  words  '^  other  place  "  means  some  other  place  ejusdem 
generis  with  a  house,  office,  or  room.      I  of  course  recognise  the 
usual  rule  observed  in   the  construction  of  Acts  of  Parliament, 
that  general  following  specific  words  should  be  limited  to  things 
ejiiadem   generis  with  those  before    enumerated;  but  this  rule 
of  construction  must  be  controlled  by  another  equally  general  one 
that  Acts  of  Parliament  ought,  like  wills  or  other  written  docu- 
ments, to  be  construed  so  as  to  carry  out  the  object  sought  to  be 
accomplished  by  them,  so  far  as   it  can  be  collected  from  the 
language  employed  :  (see  Harrison  v.  Blackhwm,  17  C.  B.  N.  S. 
689,  per  Brie,  O.J,    and    Byles,  J.;    Campbell  v.   Prescott,  15 
Ves.  503,    per   Sir  W.  Grant,  M.K.)     In  my  opinion,  to  limit 
the  meaning  of  the  words  ^^  other  place  "  to  some  other  place 
ejusdem  generis  with  a  house  or  office,  would  have  the  effect  of 
defeating,  not  of  forwarding,  the  object  of  the  Legislature ;  and 
I  cannot  imagine  that  with  the  desire  to  suppress  that  kind  of 
betting  mentioned  in  the  preamble,  it  was  in  contemplation  to 
afford  it  a  sort  of  sanctuary  in  a  betting  ring   or  in  any  other 
place  not  ejvsdem  generis  with  a  house  or  office.     The  interpre- 
tation to  be  given  to  a  similar  expression  used  in  the  statute  42 
Oeo.  3,  c.  118,  making  it  penal  for  any  person  to  keep  any  office 
or  place  to  exercise  any  lottery,  is  expressly  declared  by  4  Geo. 
4,  c.  60,  s.  60,  to  be  any  place  in  or  out  of  an  inclosed  building 
whether  upon  land  or  water,  where  illegal  practices    shall  be 
carried  on.     This  confirms  me  in  the  view  I  have  taken.      I  am 
further  confirmed  in  this  view  by  the  authorities  hereafter  cited, 

N   N   2 
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Hawks      of  each  of  the  courts  of  common  law.     Upon  a  careful  considera- 
^'         tion  of  these  authorities  I  cannot  say  that  all  are  equally  satis- 

1'       factory;  but  there  is  not  one  of  the  judgments  which  as  distin- 

1897.       guished  from  dicta  not  material  to  the  judgment^  is  against  the 
'~'        contention  of  the  appellant  in  the  present  case.      The  case  of 
Bee^^^r    l^oggettv.  Oattems  (12  L.  T.  Rep.  355;    17  0.  B.  N.  S.  669)  is 
"  Place "  used  that  which  has  been  most  often  cited   in  favour  of  the  views 
^R^h^^\?~  ^^  ^^^  respondent.      The  judgment  itself  in  that  case   really 
Ancio^reon  decides  nothing  affecting  the  present  question;  but  the  dicta  of 
racecourse—  the  majority  of  the  judges  are  in  favour  of  the  appellant's  views. 
Betting      It  was  an  action  brought  under  sect.  5  of  the  statute  of  1853  to 
1853—16*17^®^^^®^  back  from  the  defendant  money  received  by  him  from  the 
Vict.c.  119,  plaintiff  as  a  deposit  on  a  bet  contrary  to  sect.  4^  which  makes  it 
w.  1,  3.      a  penal  offence  for  any  person^  being  the  owner  or  occupier  of 
any  house,  office,  room,  or  place  used  for  the  purpose  aforesaid 
to   receive  such  a  deposit.     The  defendant,  a  bookmaker,  was 
carrying  on  under  a  clump  of  trees  in  Hyde  Park  his  betting 
operations  with  many  persons  who  resorted  thereto.     The  plain- 
tiff was  one  of  such  persons,  and  he  backed  with  the  defendant 
for  hi,  10«.  a  horse  about  to  run  at  the  Lincoln  races,  and  paid 
then  and  there  a  deposit  of  that  sum.     The  defendant  thereupon 
laid  him  odds  against  the  horse.     The  horse  did  not  win,  and  this 
action  was  then  brought  by  the  plaintiff  against  the  defendant  to 
recover  back  his  deposit.      The   case  was  argued  first  in  the 
Court  of  Common  Pleas  before  Erie,  C.J.  and  Keating,  J.,  who 
gave  judgment  for  the  plaintiff.     That  judgment,  however,  was 
reversed  in  the  Exchequer  Chamber,  on  the  ground  that  the 
defendant  was  not  the  owner  or  occupier  of  the  spot  on  which 
the  betting  took  place  within  the  meaning  of  sect.  4.     This  was 
quite  right,  for  undoubtedly  the  defendant  was  neither  owner  nor 
occupier  of  any  part  of  Hyde  Park.     The  question  whether  the 
spot  under  the  trees  was  a  place  within  the  meaning  of  sects.  1 
and  3  was  not  judicially  determined,  nor  was  it  under  the  circum- 
stances essential  to  the  judgment.      In   the  Court  of  Common 
Pleas,  however,  in  reference  to  its  being  a  place,  Erie,  C.J.  said 
'^  The  mischief  is  to  my  mind  precisely   the  same,  whether  the 
party  stands  under  the  shelter  of  an  oak  tree,  or  of  a  roof  or 
covering  of  canvas.'^     Later  on,  when  speaking  of  the  intention 
of  the  Legislature,  the  Chief  Justice  said :  ^^  It  was  intended  to 
present  every  possible  obstacle  to  the  professed  gamester  using 
a  place  for  exercising  his  vocation,  and  for  that  purpose  to  pro- 
hibit the  keeping  or  using  of  any  known  place  for  the  receipt  of 
deposits  on  the  contingency  of  a  particular  horse  running  and 
winning  at  a  horse  race.^'     In  the  Exchequer  Chamber,  the  Court 
being  composed  of  Pollock,  C.B.,  Crompton  and  Blackburn,  J  J. 
Bramwell  and   Channell,  BB.,  Mellor,  J.,  and   Pigott,  B.,  all 
agreed  that   the  judgment   of    the   Common  Pleas  should   be 
reversed  upon   the  ground   I   have  already   mentioned.      But 
Pollock,    C.B.,    Crompton    and    Blackburn,  J  J.,  and  Channell, 
B.    substantially  agreed    with    Erie,    C.J.,     and    Keating,   J. 
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in  thinking  the  spot  was  a  place  within  the  meaning  of  the  Act,       Hawke 
Bramwell,  B.,  Mellor,  J.,  and  Piggott,  B.  holding  an  opposite       ^^'^^ 
view,  on  the  ground,  as  was  stated  by  Bramwell,  B.,  that  it  was  ' 

not  a  place  capable  of  being  used  within  the  meaning  of  the        l^'^^* 
Act.    And  Pollock,  C.B.  in  his  judgment  is  reported  to  have  said     g^^^  __ 
that  the  place  had  not  the  possibility  of  an  owner  or  occupier.     Betting— 
I  cannot  think  that  these  reported  expressions  quite  represent  "  Place "  used 
what  the  learned  judges   intended   to   convey.      Bramwell,   B.  ^^^t^^^^^T 
must  have  meant  that  it  was  not   capable  of  being  used  within   inclomre  on 
the  meaning  of  sect.  4,  because  the  man  who  used  it  was  neither   racecourse— 
owner  nor  occupier;    and  Pollock,  C.B.,  not   that   it  was   not    r,^**^*^!^, 
possible  for  it  to  be  owned  or  occupied  by  anybody,  but  that  it  1853— le^-l? 
could  not  be  owned  or  occupied  by  the  defendant.     As  a  matter    Vict.c.  no, 
of  fact  it  was  used,  and  also  as  a  matter  of  fact  it  was  owned  by      **•  i'  3- 
the  Crown  and  capable  of  occupation.     Various  spots  in  Hyde 
Park  are  used  daily,  and  anybody  visiting  Hyde  Park  will  find 
orators,   preachers,    singers,   lecturers,   reciters,   agitators,   and 
occasionally   comic  entertainers   and   orchestras    using   various 
greater  or  smaller  areas  in  it.     Do  none  of  these  occupy  places  ? 
Blackburn,   J.  to   my    mind,   put   the   decision   in   Doggett   v. 
Cattems  on  its  proper  footing.     These  are  his  words :  "  I  do  not 
say  that  an  open  field  is  not  a  place  which  may  come  within  the 
description  of  the  term  place  in  the  statute ;  but  it  is  necessary 
to   show  that   the  person  against  whom  the  action  is  brought 
(under  sect.  5)  is  either  owner  or  occupier  of  the  place  or  acting 
on  behalf  of  the  owner.''     Thus  it  will  be  seen  that  of  the  nine 
judges  before  whom  the  case  was  argued  six  expressed  opinions 
that  the  spot  under  the  trees  was  a  place.     Doggett  v.  Cattems, 
therefore,  is  in  favour  of  and  not  against  the  appellant  in  this 
case.     In  Shaw  v.  Morley  (19  L.  T.  Rep.  15;  L.  Rep.  3  Exch. 
137)  the  appellant,  as  clerk  to  a  bookmaker,  sat  at  a  desk  placed 
on,  but  not  affixed  to  the  soil,  in  an  uncovered  inclosure  close  to 
the   grand   stand   at  Doncaster,   managing   a    deposit  betting 
business  there.     Kelly,  C.B.,  Martin  and  Piggott,  BB.  held  that 
it  was  both  an  office  and  a  place,  and  that  the  business  carried 
on  was  the  very  thing  the  Act  was  intended  to  prevent.     In 
Eastwood  V.  Miller  (30  L.  T.  Rep.  716 ;  L.  Rep.  9  Q.  B.  440) 
the  appellant  was  charged  with  permitting  a  certain  place,  to 
wit,  a  field,  to  be  used  for  the  purpose  of  betting.     The  field 
referred  to  was  an  inclosure,  in  extent  nearly  four  acres,  and  was 
known  as  the  Dewsbury  Borough  Park  Ground.     On  the  day 
named   a   pigeon-shooting   match   was   about  to   take  place,  a 
number  of  people  were  admitted  to  the  ground,  of  which  the 
appellant  was  in  fact  the  sole  occupier,  and  he  received  entrance 
money.     Inside  the  inclosure,  among  the  persons  so  assembled, 
were  two  bookmakers  with  books,  shouting  out  the   odds  on 
the  match,  and   betting   with  those  disposed  to  bet,  receiving 
money  by  way  of  deposit  from  their  customers.     The  appellant 
stood  by,  and  could  see  what  was  going  on,  but  said  and  did 
jiothing.     The  justices  found  that  the  ground  was  a  place  within 
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H^wKB      the  meaning  of  the  Act,  and  that  the  appellant  permitted  it  to 
Vmfv        ^®  TxseA  for  the  purposes  forbidden  by  sects.  1  and  3,  and  con- 
— !        victed  him.     On  appeal  against  this  conviction,  Lnsh,  J.  in  his 
1897.       judgment,   said :    "  First,  was   it  a  place  ?      It   conld   hardly 
Oamin—    ^®  contended  that  ground  uncovered  cannot  be  a  place  within 
Betting—     the  meaning  of  the  Act.     I  see  no  reason  whatever  from  the 
'*  Place  "  used  framing  of  the  Act  to  hold  that  there  cannot  be  a  '  place  '  within 
for  hetttng—  ^j^^  meaning  of  it  unless  there  is  a  structure  of  some  kind — a 
incio8ure(m   ouildmg  or  a  tent     .     .     .     It  IS  an  inclosed  place,  occupied 
racecovree—  exclusively  by  the   appellant.     The    fact    that    it    is    a    large 
Bett%r^      inclosure  cannot  affect  the  question,  if  it  is  a  place  occupied  and 
1853— 16  4"  i  7  iJiclosed,  within  the  meaning  of  the  Act  to  which  persons  were 
Vici.c.  119,   admitted  by  the  sufferance  of  the  occupier .^^     The  fact  that  the 
88. 1, 3.      appellant  was  the  sole  occupier  only  showed  more  clearly  that 
he  had  the  fullest  power  to  check  the  use  of  it,  otherwise  it  was 
immaterial.     As  to  whether  the  place  was  used  for  the  purpose 
of  betting  within  the  meaning  of  the   Act,  the  same  learned 
judge  said  :  ^'  It  is  objected  that  it  was  only  shown  that  on  one 
occasion  this  was  done;    and,  moreover,  it  was  objected  that 
the  primary  object  of  keeping  the  place  was  not  for  the  purpose 
.  of  betting  but  for  the  purpose  of  pigeon  shooting.     I  cannot 
take  this  view  of  the  evidence.*'   Archibald,  J.  concurred.    They 
agreed  that  Doggett  v.  Cattems,  which  was  cited  for  the  appel- 
lant, did  not  govern  the  case,  and  affirmed  the  conviction.     In 
Haigh  v.  The  Town  Council  of  Sheffield  (L.  Rep.  10  Q.  B.  102) 
the  Court  (Blackburn,  Mellor,  and  Lush,  JJ.)  upheld  the  con- 
viction.     It    would    be    inconvenient    to   set    out    the    judg- 
ments  at  length,   but   each   is    well    worthy    of    perusal.      It 
is    difficult    to     draw     anv    substantive     distinction    between 
these   two  cases  and  the  present.      Here  the  respondent  used 
the    inclosure    himself;    in   those    cases    the    then    appellants 
permitted  the  user  bv  others  :  (see  also  Reg.  v.  Coohf  51  L.  T. 
Rep.  21  ;  13  Q.  B.  Div.  385).     In  Bows  v.  Fenwick  (30  L.  T. 
Rep.  524;  L.  Rep.  9  C.  P.  839),  the  appellant  was  convicted  of 
using  a  place  on  the  racecourse,  the  Roodee  at  Chester,  for  the 
purpose  of  betting.     He  stood  on  a  stool  on  the  Roodee,  over 
which   was  spread  a  large  umbrella,  open  and  supported  by  a 
long  stick  or  handle  stuck  in  the  ground  by  a  spike.     From  this 
stool  and  under  this  umbrella  the  appellant  called  out  the  odds 
against   the  various  horses,    made    bets,   received   deposits  of 
money,  and  gave  tickets.     It  was  not  disputed   that  this   was 
betting  within   the  penal  clauses   of  the   Act.     The  only  real 
question   was  whether    it   was   an  "  other    place  '^    within   the 
meaning  of  sects.  1  and   3.     The  Court  (Lord  Coleridge,  O.J., 
Brett,   and   Denman,   JJ.)  held  that  the  spot  used  was  such  a 
place ;  that  to  constitute  such  a  place  it  should  be  fixed  and 
ascertained,  and  Lord  Coleridge,   C.J.  said  there  was  (to  use 
his  own  words)  ^'  sufficient  fixity  of  the  structure  by  means  of  the 
spiked  umbrella,'^  and  he  distinguished  that  case  from  Doggett  v. 
Cattems  upon  the  ground  that  there  was  in  the  latter  ca^e  ''  no 


CRIMINAL  LAW  CASES.  551 

ascertained  place  within  the  ambit  of  the  park  in  which  the  appel-      Hawkb 
lant  (the  defendant  in  that  ease)  carried  on  his  avocation."     The       ^^^^ 

conviction   was  affirmed.      In  the  actaal  judgment  I  entirely        * 

agree,  for  the  evidence  to  support  it  was  overwhelming,  but  I        1897. 
am  not  prepared  to  accept  the  dicta  of  the  learned  Chief  Justice    ^  "T~_ 
if  he   intended   to   suggest   the  necessity  that   to  constitute  a     Betting— 
place  the   precise   spot    used    by  the    appellant    to  carry   on "  Place "  used 
his   betting    should    be   indicated ;   nor   to  agree   in   the   dis-  -^  ^'***?^T 
tinction   between    DoggeWa   case   and    that  he   was  deciding.  incL,OT(Mr«  or' 
The  "place"  used  by  the   appellant  was  the  whole  inclosure.  raeeevwrse— 
He  was  entitled  to  use   every  part  of  it,   and   to   change  his      Betting 
location  within  it  as  often  as  he  thought  fit;  but,  however  often  tsssl^'erf-n 
he  changed  it,  he  was  still  using  the  inclosure,  a  defined  fixed    Vict.c,  119, 
locality,  known  by  a  name,  in  which  he  could  readily  announce      "•  1»  3. 
himself  to  all  persons  resorting  thereto,  and  they  could  as  readily 
find  him.     The  fact  that  the  appellant  did  actually  indicate  in 
the  manner  stated  the  exact  spot  on  which  for  the  time  being  he 
was,  merely  added  to  the  evidence  of  the  user,  but  no  case 
decides  it  was  essential.      Supposing  a  well-known  inclosure  to 
be  only  ten  yards  square,  could  it  be  said  that  that  would  not  be 
a  place,  unless  the  precise  spot  in  it  on  which  the  person  using  it 
stood  were  indicated  ?     And  if  the  appellant  in  the  case  I  am 
now  discussing  had  moved  his  stool  twenty  times  to  different 
spots  within  the  inclosure,  and  at  each  spot  had  remounted  his 
stool  and  resumed  his  betting,  would  he  not  still  be  using  the  one 
place  he  had  paid  for  admission  to  and   not  twenty   different 
places?*    The  case  of  Galloway  v.  Maries  (45  L.  T.  Rep.   763; 
8  Q.  B.  Div.   275),  before  Groves  and  Lopes,  JJ.,  was  very 
similar  to  that  of  Bows  v.  FenwicJc.     The  respondent  Maries  was 
charged  with    using    a    place,  the  grand  stand  inclosure    and 
the  ring  in  Four  Oaks  Park,  for  the  purpose  of  betting,  &c.  The 
respondent  and  another  man  acting  with  him  paid  for  admission 
to  the  park  and  ring,  and  therein  the  respondent's  companion 
stood   on  a   wooden  box.  in  no   way   fixed  to  the  ground  and 
unsheltered   by  any  umbrella;    the    respondent  stood    oS*   the 
box  on  the  ground  by  his  side.      They  jointly  carried  on  betting 
operations  such  as  in  the  last  case — one  on,  the  other  off,  the 
box.     The  justices  held  that  neither  the  inclosure,  nor  the  box, 
nor  the  two  combined,  constituted  a  place,  and  dismissed  the 
cliarge.     The  case  is  amusing.     The  respondent  and  the  justices 
having  evidently   read  the  dicta  of  Lord  Coleridge  in  Bows  v. 
Fenwick,  thought  that  the  stool  and  spiked  umbrella  fixed  in  the 
ground  were  essential  to  the  constitution  of  a  place,  and  accord- 
ingly both  the  bookmakers  and  the  magistrates  thought   the 
statute  could  be  successfully  evaded  by  the  bookmaker  abandon- 
ing the  stool  and  umbrella,  and  by  one  of  them  using  merely  an 
unattached  box  to  stand  upon,  and  by  his  partner  standing  on 
the   ground.     The   Court   defeated  this   ingenious  attempt  by 
reversing  the  decision  of  the  justices.      There  again  there  was  a 
superabundance  of  evidence  to  support  a  conviction,   and  the 


652  CRIMINAL  LAW   GASES. 

Hawke      dicta  were  unnecessary  for  the  jadgment^  which  was  clearly  right. 

j^^'^^        These  two  last  cases  establish  nothing  which  goes  beyond  this, 

_'       that   if  a  fixed   spot  such   as   suggested  was   essential   to   be 

iiiD7.        indicated^  it  was  in  fact  indicated  by  the  stool^  umbrella,  or  box. 

T"  _      But  no  case  was  cited  in  which  a  conviction  has  been  quashed 

BeUing—     because  of  the  absence  of  such  iudication.      Such  a  case  would 

"  Place "  used  have  required  more  consideration.      The  case  of  Snow  v.  Hill 

S''  7*''T~  (52  L.  T.  Rep.  859 ;  14  Q.  B.  Div.  588),  which  the  magistrates  read 

inclosure  on   ^^  govommg  the  present  case,  does  not,  m  my  opmion,  by  any 

racecourse—  meaus  do  SO.      The  appellant  Snow  was  charged  with  using  a 

Belling      place,  to  wit,  a  field,  at  West  Brompton,  in  Staffordshire,  for  the 

1853— leli?  P'^^P^^®  ^f  ^®**^°8  ^^^^  Persons  resorting  thereto.      Dog  races 
YicL  c.  119,   were  held  in  an  inclosed  field  about  five  acres  in  extent.     The 
fi».  1,  3.      public  were  admitted  on  payment  to  a  portion  of  the  field  about 
1 10  yards  long  by  seven  yards  deep,  roped  off  from  that  part  of 
the  field  on  which  races  were  run.     Many  hundreds  of  persons 
including  the  appellant,  were  present.     The  appellant  walked 
about  and  made  bets,  and  received  from  and  paid  money  to, 
other  persons  who  were  there.     He  had  no  particular  location 
on  the  reserved  space,  and  carried  no  distinctive  mark.      It  was 
not  even  found  that  he  was  a  bookmaker,  or  that  he  did  anything 
to  indicate  that  he  was  exercising  such  a  calling ;  for  aught  that 
appeared  he  was  only  one  of  the  persons  resorting  to  the  inclosure, 
and  did  no  more  than  any  of  them  might  innocently  do,  and  there 
was  no  evidence  that  he  received  any  money  on  deposit  or  other- 
wise than  in  payment  of  bets  he  had  won.     The  magistrates, 
however,  erroneously  thought  the  case  governed  by  Eastwood  v. 
Miller,  and  convicted  him.      An  appeal  against  the  conviction 
was  heard  by  Lord  Coleridge,  C.J.  and  Smith,  J.,  who  reversed 
that  decision.    In  so  doing  they  were  absolutely  right.    Smith,  J. 
pointed  out,  in  delivering  the  judgment  of  the  Court,  that  the 
mere   fact   of  a   person  resorting  to  a  place  and  betting  with 
others  he  finds  there  is  no  offence  under  the  Act.     It  is  signifi- 
cant  that  the  respondent   did  not  even  appear  or  make  any 
attempt  to  support  the  conviction.      Snow  v.  Hill  is,  therefore, 
no  authority  for  the  respondent  in  this  case.     Two  cases.  White- 
hurst  V.  Fincher  (17  Cox  C.  C.  70 ;  and  Hornsby  v.  Raggett  ( (1892) 
1  Q.  B.  20  ;  17  Cox  C.  C.  428)  were  cited  to  us,  the  former  as  an 
authority  in  favour  of  the  respondent,  the  latter  as  an  authority 
for  the  appellant.      They  require  a  little  close  attention  and  con- 
sideration, for  on  a  mere  cursory  glance  at  the  head-note  of  the 
first  of  them  as  reported,  they  appear  to  be  a  little  contradic- 
tory.    They  are,  however,  not  at  all  so  when  really  understood. 
The  first  of  them,  Whitehurst  v.  Fincher,  was  argued  before  Fry, 
L.J.  and  Mathew,  J.     Fincher,  the  defendant,  was  charged  with 
using  the  bar  room  of  a  public-house  for  the  purpose  of  betting 
with   persons  resorting  thereto.      The  facts  were  as  follows : 
Fincher  on  three  successive  days  went  to  the  bar  room  of  the 
Dartmouth  Hotel,  at  West  Bromwich,  for  the  purpose  of  betting 
on  horse  races,  and  did  there,  in  fact,  bet  with  persons  resorting 
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thereto.     He  occupied  no  specific  part  of  the  room,  which  was  a      Hawkk 
public  one,  and  he  had  no  other  interest  of  any  kind  in  the  house.       dunn. 
There  was  no  evidence  that  he  was  a  professional  betting  man.        — 
For  aught  that  appeared  the  defendant  only  resorted  to  the  bar        l^^^. 
as  one  of  the  public,  and  when  there  did  in  fact  make  bets  with     Qaming— 
persons  whom  he  met.      The  magistrate  took  this  view  of  the     Betting— 
evidence  and  held  that  this  was  not  such  a  user  of  the  room  as  "  Place**  wed 
was  contemplated  by  the  3rd  section  of  the  statute.     In   his  ^sookmdl^e 
judgment  supporting  the  magistrate's  decision,  Mathew,  J.  is    indosureon 
reported  to  have  said  that  it  was  not  sufficient  merely  to  show  rac^ourse — 
that  the   defendant   went    to   the   bar   room    and    made    bets,     „      *"/i 

UotLse  Act 

and  he  thought  that  on  the  facts  proved  Snow  v.  Hill  governed  i853— le^l? 
the  case.  I  recognise  the  soundness  of  that  decision  on  the  Vict.  c.  119, 
facts  found,  for  there  is  no  more  illegality  in  making  a  casual  bet  **•  ^'  ^' 
in  a  room  not  wholly  or  partially  devoted  to  betting  than  there 
is  in  making  it  in  a  field  with  a  person  who  is  casually  found 
there.  Hornsby  v.  Raggett  was  a  very  difierent  case.  There 
Raggett,  the  respondent,  was  himself  the  occupier  of  ^'  The 
Chimes''  licensed  beerhouse  at  Poplar.  The  magistrates 
found  as  facts  that  on  four  difierent  days  a  professional 
bookmaker  and  his  clerk  were  in  the  bar  and  tap  room  for  the 
purpose  of  betting,  that  they  did  bet  with  persons  resorting  thereto 
on  horse  races,  and  received  deposits  on  the  bets  made,  and  that 
the  defendant  knew  of  and  permitted  such  user.  As  a  matter  of 
fact,  neither  the  bookmaker  nor  his  clerk  used  any  part  of  the 
house  except  the  bar  and  tap  room,  and  these  only  in  common 
with  the  ordinary  customers  of  the  house.  The  magistrate  dis- 
missed the  summons  on  the  authority  of  Whitehurst  v.  Fincher 
and  Snow  v.  Sill.  On  appeal  the  Court  (Mathew  and  Smith,  JJ.) 
held  the  magistrate  to  be  wrong,  Mathew,  J.  holding  that  it  was 
not  necessary  to  a  conviction  that  the  room  or  place  should  be 
used  exclusively  for  betting ;  that  to  render  the  bookmaker  liable 
it  would  be  enough  to  show  that  he  was  in  a  room  for  the  purpose 
of  inviting  people  to  come  and  bet  with  him,  and  that  the  respon- 
dent, the  occupier,  was  liable  for  permitting  such  use.  In  ex- 
plaining his  judgment  in  Whitehurst  v.  Fincher  as  supporting  the 
case  then  before  him,  that  learned  judge  said  :  ^^  In  the  present 
case  the  betting  was  not  casual,  but  the  room  was  constantly  and 
systematically  used  by  a  professional  bookmaker  for  the  purpose 
of  betting  with  persons  resorting  thereto."  In  this  Smith,  J. 
concurred.  It  is  clear  that  the  distinction  between  the  two 
cases — whatever  particular  expressions  may  have  been  used  or 
may  appear  in  the  report  of  Whitehurst  v.  Fincher — is,  that  in 
that  case  the  use  of  the  room  was  not  for  betting  as  a  business, 
but  all  that  was  done  was  that  the  defendant  had  casually  betted 
there  with  three  or  four  people ;  whereas  in  Hornsby  v.  Raggett 
the  betting  for  which  the  room  was  used  was  that  carried  on  as  a 
business  by  a  professed  or  professional  bookmaker.  In  consider- 
ing the  question  of  user  I  can  see  no  difierence  between  a  betting 
ring  and  a  room  used  for  the   same  purpose.     McWilliam  v, 
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Hawke      Dawson  (56  J.  P.  182)  was  a  charge  against  a  bookmaker  fop 
Dunn        using  a  place  under  sect.  3.     The  bookmaker  was  seated  in  the 

'       bar  of  a  public-house  on  several  days  for  nearly  an  hour — not 

1897.        always  in  the  same  spot — betting  on  horse  racing  with  a  number 

Gaminq—    ^^  persous  who  frequented  the  house.     Some  paid  to  and  others 

Betting—     received  from  him  money  on  account  of  bets.     It  was  found  that 

**  Plate "  uted  he  used  the  bar  for  the  purpose  of  betting  with  them^  but  that  he 

for  betting---  Y12A  no  exclusive  use  or  occupation  of  the  bar  or  any  part  of  it. 

BooKmaker%    „,,  ...  e        t    .      ^         •   ^        r\  1     1  «■   .  1  ■• 

inciomreon  ^"^  mapfistrates  refused  to  convict.  On  appeal,  Matbew  and 
racecourse^  Smith,  JJ.  held  that  the  case  could  not  be  distinguished  from 
Be«tng  Homshy  v.  Raggett,  and  that  the  bookmaker  was  liable  to  be 
1853—16  4*  17  convicted  of  using  a  place  for  the  purpose  of  betting  under  sect.  8, 
Vict,  c.  119,  and  that  the  same  reasons  applied  to  the  licence-holder.  In  Beg. 
«.  1, 3.  y.  Worton  (72  L.  T.  Rep.  29 ;  (1895)  1  Q.  B.  227)  it  was  held  that 
evidence  that  on  three  successive  days  the  defendant  was  in  the 
bar  of  a  beerhouse,  that  a  number  of  persons  came  in,  took  sUps 
of  paper  hanging  on  the  wall^  wrote  on  them  the  names  of  the 
horses  they  wished  to  back,  wrapped  up  in  them  the  money  they 
wished  to  stake,  and  handed  the  slips  with  the  money  inclosed  to 
the  defendant,  furnished  sufficient  evidence  to  go  to  the  jury 
upon  an  indictment  under  sect.  3,  and  the  jury  rightly  found  that 
the  defendant  had  used  the  bar  for  the  purpose  of  betting  with 
persons  resorting  thereto  :  (per  Lord  Russell,  C.J.,  Pollock,  B., 
Hawkins,  Lawrance,  and  Wright,  JJ.).  Liddell  v.  LoftJumae 
(74  L.  T.  Itep.  139 ;  (1896)  1  Q.  B.  295)  is  the  latest  case  to  be 
found  in  the  Common  Law  Reports  bearing  on  the  question  as  to 
what  is  any  "  other  place.''  The  respondent  Lofthouse  was 
charged  at  the  Stockton-on-Tees  Police-court  with  having  used  a 
place  situated  on  the  river  side  for  the  purpose  of  betting  with 
persons  resorting  thereto.  The  place  in  question  was  called 
Hubback's  Quay,  partly  surrounded  by  a  hoarding  supported  by 
wooden  stays  driven  into  the  ground.  On  three  consecutive 
days  the  respondent  was  found  at  the  back  of  this  hoarding, 
between  the  same  two  stays,  calling  out  the  odds  on  horses  and 
betting  with  persons  coming  to  him.  The  justices  found  that  he 
went  to  this  spot  for  the  sole  purpose  of  making  a  book  on  horse 
races,  and  because  he  knew  there  would  be  a  number  of  persons 
wanting  to  back  horses  there.  The  justices,  however,  doubting 
whether  the  spot  was  a  place,  declined  to  convict.  On  appeal, 
Lindley  and  Kay,  L.JJ.,  sitting  as  a  Divisional  Court,  held  that 
it  was  a  place,  and  that  the  justices  were  wrong  in  not  convicting. 
That  this  decision  on  the  facts  stated  was  right  there  can  be  no 
shadow  of  doubt,  and  it  needed  not  the  aid  of  the  stays  to  support 
it.  I  will  but  refer  to  my  own  judgment  in  Beg  v.  Preedy  (17 
Cox  C.  C.  433),  in  which  I  fully  discussed  the  question  now  before 
us,  and  to  which  I  adhere.  Nor  do  I  think  it  would  materially 
assist  the  solution  of  the  question  before  us  to  cite  any  of  those 
cases  which  have  been  decided  upon  charges  under  the  Licensing 
Act,  for  they  stand  on  a  different  footing ;  nor  to  those  oases 
which  are  to  be  found  forbidding  any  gaming  in  public  streets^ 
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Ac,  for  they  depend  on  special  enactments ;  nor  the  cases  decid-      Hawkb 
iDg  what  are  public  places  under  the  Vagrant  Acts.     I  prefer  to       dunn. 

decide  this  case  upon  principle  and  upon   authorities   directly        

bearing  upon  it.     It  is  not  possible  to  ^ve  so  precise  a  definition        ^^^ 

of  what  is  an  "  other  place ''  as  shall  be  applicable  to  every     Qaming^ 

imaginable  state  of  facts.     Each  case  must  of  necessity  depend     Betting— 

and  be  decided  upon  its  own  particular   circumstances.     But,  "-^^^1.'  ^^ 

after  very  careful  consideration,  I  have  arrived  at  the  conclusion  BoohmaJcer^s 

that  any  area  of  inclosed  ground  (expressing  no  opinion  as  to   inclosure  on 

uninclosed  areas),  covered  or  uncovered,  which  is  known  by  a  racecourse^ 

name,  or  is  capable  of  reasonably  accurate  description,  to  which    House^Ict 

persons  from  time  to  time  or  upon  any  particular  occasions  or  185^—16^17 

occasion  resort,  and  who  may  very  properly  be  described  as  re-    ^*cf.  c  119, 

sorting  thereto — used  by  a  professional  betting  man  for  the  pur-      "'  ^'  ^' 

pose  of  exercising  his  calling  and  betting  with  such  persons,  or 

for  the  purpose  of  carrying  on  a  ready-money  betting  business, 

may  be  a  place  within  the  meaning  of  the  statute.     Metes  and 

bounds  are  not  essential,  and  it  matters  not,  in  my  opinion, 

whether  for  his  own  convenience   the  bookmaker  chooses   to 

remain  during  bis  hours  of  attendance  upon  one  particular  spot 

within  that  area,  or  whether  he  prefers  to  move  about  within 

that  area  from  one  spot  to  another  as  he  is  minded.     The  Act 

speaks  of  an  other  ^'  place,''  not  a  spot  in  a  place.     If  to  make  it 

a  place  the  bookmaker  must  fix  himself  on  and  use  only  one  spot, 

he  would  always  have  it  in  his  power  to   evade  the   Act  by 

wandering  over  the  whole  area.     Assuming  the  ring  in  question 

was  a  place  within  the  meaning  of  the  statute,  there  was,  in  my 

opinion,  abundant  evidence  of  such  user  of  it  by  the  respondent 

as  was  forbidden  by  sect.  3.     It  was  indeed  suggested  that  there 

could  be  no  illegal  user  of  any  place,  unless  such  place  could  be 

fairly  described  as  then  already  opened,  kept,  or  used,  that  is. 

appropriated  wholly  or  in  part  for  tbe  illegal  purposes  mentioned 

in  sect.  3.     Morley  v.  Greenhalgh  (3  B.  &  S.  374)  was  cited  in 

support  of  this  suggestion.     That  case,   however,  as   also   did 

Clark  V.  Hayne  (8  Cox,  327),  turned  upon  the  peculiar  language 

of  12  &  13  Yict.  c.  92,  forbidding  cockfighting  in  a  place  used 

for  that  purpose,  and  does  not  assist  in  the  present  discussion. 

In  my  opinioUj  a  person  using  a  place,  though  it  be  for  the  first 

time,  for  the  forbidden  purposes  is  liable  to  be  convicted  under 

sect.  3  :   (see  per  Blackburn,  J.  in  Haigh  v.  Sheffield,  L.  Rep. 

10  Q.  B.  108).     At  one  time  it  was  looked  upon  as  a  doubtful 

question  whether  the  Legislature  intended  the  enactments  to 

prohibit,  and  whether  in  fact  they  prohibited,  anything  more  than 

that  class  or  kind  of  gaming  which  consisted  of  receiving  deposits 

of  money  as  the  consideration  for  bets  on  future  events  described 

in  the  now  repealed  preamble  of  the  Act.     I  am  of  opinion  that 

such  restricted  interpretation  of  the  enacting  clauses  would  be  to 

do  violence  to  the  very  plain  unmistakable  words  used  in  them. 

Moreover,  the  question  was  judicially  set  at  rest  by  Bond  v.  Plumb 

(17  Cox  C.  C.  749),  where  it  was  held  by  Lord  Coleridge,  C.J.  and 
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Hawkb      ColKns,  J.  that  betting  with  persons  resorting  to  a  place^  and 

Dtt^k       receiving  deposits  or  bets,  were  distinct  offences :    (see  also  Beg. 

_        V.  Brown  (72  L.  T.  Rep.  22;  (1895)  1  Q.  B.  119,  and  Reg.  v. 

1897.        Worton  (1895)  1  Q.  B.  237) .     In  the  cases  before  us  there  was,  in 

GamT  —    "^y   opinion,  abundant  evidence  that  the  respondent  used  the 

Betting—    TattersalPs  Bing  at  Hurst  Park  for  both  purposes.     In  dealing 

"  Place*'  used  with  the  evidence  in  each  particular  case  the  magistrates  should 

for  hefting--  aj^ayg  })qq,y  in  mind  that  the  law  does  not  forbid  bettinff  itself, 

Bookmaker  8  '      l^       i       •  ,•  i»iii  -i 

inclosureon   ^^^  18  the  busmess  Or  avocation  of  a   bookmaker  necessarily 
racecourse—  illegal:   {Thwaites  V.   CouUhwaitSy  74  L.  T.  Rep.   164;    (1896) 
^****^"~     1  Ch.  496.)     But  what  the  Legislature  has  forbidden,  and  what 
1853— 16  4- 17  ^^  ^^^  pronounced  to  be  illegal,  is  the  use  by  those  who  make  a 
Vict.  c.  119,   trade  and  business  of  betting,  of  any  place  for  the  purpose  of 
88. 1,  3.      betting  with  persons  resorting  thereto,  or  for  the  purpose  of 
receiving  either  themselves  or  by  any  other  person  any  money  or 
valuable  thing  as  the  consideration  for  a  bet  on  any  event  of  any 
horse  race,  &c.     We  are  not  called  upon  to  do  more  than  declare 
our  opinions  upon  the  law  as  applicable  to  cases  like  the  present. 
Whether  an  individual  charged  with  infringing  the  law  has  in 
fact  been  guilty  of  such  infringement  it  is  the  duty  of  the  magis- 
trate to  determine,  bringing  their  best  intelligence  honestly  to 
bear  upon  each  particular  case,  having  regard  to  the  facts  before 
them.     In  the  present  case  we  are  of  opinion  that  the  justices 
took  an  erroneous  view  of  the  law,  and  the  case  must  therefore 
be  remitted  back  to  them. 

Solicitors  for  the  appellant,  Malkin  and  Co. 
Solicitor  for  the  respondent,  T,  Allingham, 
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Wednesday,  March  31,  1896. 

(Before  Hawkins  and  Lawrancb,  JJ.) 

Reg.  V,  Felly  and  another  (Justices),  (a) 

Licensing  Acts  —  Licensed  premises — Closing  hours  —  '*  Found 
drunk  on  licensed  premises  '^  during  closing  hours — Liability  to 
conviction — Licensing  Act,  1872  (35  ^-  36  Vict.  c.  94),  s.  12. 

Licensed  premises  do  not  cease  to  be  licensed  premises  during 
closing  hours,  and  when  they  are  actually  closed  to  the  public. 
Consequently,  a  customer  who,  bmig  neither  a  lodger  nor 
inmate  of  the  house,  is  found  drunk  on  the  premises  during 

(a)  Reported  by  W.  W.  Obb,  E8<j.,  BaryUter-at-Li^w, 
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closing  hours,  and  when  the  premises   are  actually  closed  to        Rto. 

the  public,  may  properly  be  convicted  under  sect.   12  of  the  p     ^' 

Licensing  Act,  1872,  of   being  found  drunk  on  licensed  pre-  j^motber 

mises,'^  (Justices). 
Lester  v.  Torrens  (2  Q,  B,  Div.  408)  distinguished.  TTTI 

RULE  for  a  certiorari  to  qaash  a  conviction.  

Licensing  Acts 

The  applicant  for  the  rule,  one  Albert  Lacey,  was  samnioned  at      drunk  on 
a  Court  01  Summary  Jurisdiction,  held  on  the  9th  day  of  January,       licensed 
1897,  at  Ongar,  in  the  county  of  Essex,  on  a  charge  of  being  pf^f*""?*™ 
found  drunk  on  licensed  premises,  namely,  the  Bell  Inn,  in  the  __35*2^36  vict. 
parish  of  Chipping  Ongar,  contrary  to  the  provisions  of  sect.  12    c.  94, «.  12. 
of  the  Licensing  Act,  1872 ;  and  he  was  convicted  and  fined  5s. 
and  costs. 

Lacey  had  gone  into  the  public-house  in  question  on  the  evening 
of  Sunday,  the  20bh  day  of  December,  1896 ;  he  did  not  leave 
the  house  at  closing  time,  which  was  ten  o'clock,  when  the  other 
customers  left,  and  when  the  house  was  closed  to  the  public.  A 
police  constable,  who  was  on  duty  near  the  Bell  Inn,  suspecting 
that  all  the  customers  had  not  left  the  house,  gained  admittance 
to  the  premises  about  a  quarter  past  ten  o'clock,  and  in  the 
private  bar  he  found  Lacey  drunk  and  leaning  across  the  counter 
talking  to  the  landlord  of  the  house.  Upon  the  constable  asking 
why  Lacey  was  there  at  that  time,  both  the  landlord  and  Lacey 
stated  that  he  (Lacey)  had  previously  during  the  same  evening 
engaged  and  paid  for  a  bed  at  the  inn  for  that  night,  and  that, 
therefore,  he  was  a  lodger  in  the  house. 

The  justices,  however,  disbelieved  the  evidence  given  to  the 
effect  that  the  defendant  had  engaged  a  bed  at  the  inn  for  that 
night  j  and  they  found  as  facts  that  the  defendant  was  not  on 
the  night  in  question  a  lodger  or  inmate  at  or  in  the  licensed 
premises,  and  was  not  intending  to  sleep  there  that  night ;  that 
when  the  constable  gained  admittance  during  the  closing  hours 
— the  house  having  been  closed  to  the  public  at  the  closing  hour, 
ten  o'clock — the  defendant  was  there  and  was  drunk  on  the 
licensed  premises,  and  they  accordingly  convicted  him  of  being 
found  drunk  on  licensed  premises  contrary  to  the  provisions  of 
sect.  12  of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94)  which 
enacts : 

Every  person  found  drunk  in  any  highway  or  other  public  place,  whether  a  build, 
ing  or  not,  or  on  any  licensed  premises,  shall  be  liable  to  a  penalty  not  exceeding  ten 
shillings,  &c.  ^ 

A  rule  for  a  certiorari  to  quash  the  conviction  was  obtained 
by  the  defendant  upon  the  ground  that 'licensed  premises"  in 
sect.  12  of  the  Licensing  Act,  1872,  means  premises  which  are 
open  to  the  public  and  before  closing  time,  and  that  as  the 
defendant  was  found  upon  the  premises  during  closing  hours,  he 
was  not  upon  '^  licensed  premises  "  within  the  meaning  of  sect. 
12 ;  and  this  rule  was  granted  on  the  authority  of  Lester  v.  Torrens 
(2  Q.  B.  Div.  403.) 
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Rbg.  J".  C.  EarUy  for  the  jastices^  showed  cause. — ^The  rule  seems  to 

p    ^'  have  been  granted  on  the  ground  that  Lacey  was  on  the  night 

ANOTHER     ^^  question  a  lodger  or  inmate  in  the  inn^  but  the  justices  have 

(JuencEs).    found  as  a  fact  that  that  was  not  so^  and  therefore  that  cannot  be 

7771        now  raised.     The  ground  stated  in  the  rule  is  that  the  Ucensed 

'       premises  are  licensed  premises  only  when  they  are  open  to  the 

Licensing  Acts  pablic ;  and  that  the  moment  closing  time  arrives  and  when  the 
-—Found  premises  are  actually  closed  to  the  public  they  cease  to  be  licensed 
licenaeT  Premises  until  they  are  again  open  to  the  public.  The  real 
premises^  question  therefore  is  whether  the  licensed  premises  remain 
Cioaing  hours  licensed  premises  after  closing  hours,  and  whether  the  justices 
~e  dt  s  12  ^^g^^  ^o  have  applied  the  doctrine  laid  down  in  Lester  v.  Torrens 
(2  Q.  B.  Div.  403)  to  a  case  such  as  this  where  the  person  foand 
drunk  on  the  premises  was  neither  a  lodtrer  nor  inmate  of  the 
house.  In  Lester  v.  Torrens  {ubi  sup.),  it  was  held  by  Mellor 
and  Lush,  J  J.  that  where  the  licensed  person  himself  was  found 
drunk  during  closing  hours  on  his  own  premises  where  he  resided, 
he  could  not  be  convicted  under  sect.  12.  That  case  is  entirely 
different  from  the  present,  as  there  the  person  charged  was  in 
his  own  house  when  the  house  was  closed  and  everybody  excluded 
except  the  inmates,  and  the  decision  simply  was  that  the  publican 
himself  could  not  be  fined  under  this  section  for  getting  drunk 
or  being  found  drunk  on  his  own  premises  after  closing  hours. 
That  principle  does  not  apply  here  where  the  person  found  on 
the  premises  was  neither  landlord,  nor  lodger,  nor  inmate  of  the 
place,  and  the  reason  given  by  Mellor,  J.  cannot  apply  here,  as 
the  justices  have  found  that  Lacey  had  no  right  or  business  to 
be  in  the  house  at  the  time.  Lacey  could  have  been  convicted 
under  sect.  25  for  being  found  on  the  premises  during  closing 
hours;  and  the  landlord  could  have  been  convicted  under  sect. 
24  for  not  having  properly  closed  his  premises  at  the  closing 
hour,  so  that  in  fact  Lacey  was  on  licensed  premises  which  had 
not  been  properly  closed,  and  was  found  drunk  thereon.  Again, 
a  bond  fide  traveller  has  a  right  to  go  into  premises  during 
closing  hours ;  if  he  does  so  and  gets  drunk,  then,  if  the  con- 
tention on  the  other  side  be  right,  he  cannot  be  convicted  because, 
although  on  the  premises,  the  premises  are  not  open  to  the 
general  public.  That  result  would  present  serious  difficulties, 
but  no  difficulty  at  all  would  arise  as  to  a  bond  fide  traveller  if  my 
contention  be  right,  which  is  that  licensed  premises  are  and 
remain  licensed  premises  during  the  whole  time  from  the  time  the 
licence  is  granted  until  it  expires.  He  referred  to  Bedgate  v. 
Haynes^SS  L.  T.  Rep.  779;  1  Q.  B.  Div.  89.) 

John  Ogle  in  support  of  the  rule. — The  rule  was  granted  on 
the  authority  of  Lester  v.  Torrens  {ubi  sup.),  in  which  two  points 
were  raised,  whether  the  landlord  could  be  convicted  under 
sect.  12  or  only  under  sect.  13,  and  whether  or  not  the  premises 
were  licensed  premises  after  closing  hours.  I  rely  on  that  case 
as  being  not  merely  an  obiter  dictum,  but  as  being  in  point  here, 
and  although  I  do  not  contend  that  it  is  conclusive,  the  judgment 
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of  Mellor^  J.  points  distinctly  to  the  conclusion  that  the  premises        Rao. 
ceased  to  be  licensed  premises  for  the  purposes  of  sect.  12  at  the  ^• 

closing  hour.     So  far  as  the  public  are  concerned  a  licensed      anothbk 
house  when  closed  at  the  closing  hour  becomes  a  private  house^    (Justices). 
and  is  no  longer  a  public  licensed  house^  and  as  the  closing  time         ttt 

limits  the  time  during  which  the  public  are  entitled  to  use  the        .' 

house^  so  also  it  limits  the  time  during  which  the  house  is  a  Liceyising  Acts 
public  licensed  house.     The  moment  the  doors  of  this  house  were     T^^^^ 
securely  fastened  at  ten  o'clock,  then  the  premises  were  closed      u^sed 
and  ceased  to  be  ^'licensed  premises''  within  sect.   12.     The    premises— 
point  of  division  is  the  closing  time^  and  at  that  time  it  is  the  Closing  hours 
duty  of  the  landlord  to  clear  the  house  and  close  the  doors ;  but  ~^  94  ,  12!^ ' 
if  he  closes  the  doors^  though  he  does  not  clear  the  house  of  all 
customers^  it  would  not  follow  that  sect.  1 2  would  apply.     As  to 
sects.   13  and  17,  the  words  used  are  "  premises '' merely,  not 
^'  licensed  premises  " ;  and  that  explains  the  decision  in  Reigate 
V.  Haynes   {ubi  sup,),  where  the  conviction  was  under  sect.  17 
for  suffering  gaming  on  the  "  premises ''  merely,  which  would 
apply  to  the  premises  all  night.     The  case  of  a  bona  fide  traveller 
is  different,  as  he  would  be  legally  on  the  premises,  whereas  the 
defendant   in  the  present  case  was  illegally  there.     So  far  as 
the  decision  in  Lester  v.  Torrens  {vh%  sup.)  goes,  for  the  licensed 
person  you  can  read  private  person,  and  the  same  principle  and 
reasoning  apply  in  each  case.      I  base  my  contention  on  the 
judgment  of  Mellor,  J.  in  that  case. 

Hawkins,  J. — I  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged. The  conviction  which  is  sought  to  be  quashed  is  a  con- 
viction under  sect.  12  of  the  Licensing  Act,  1872,  which  says 
that  a  person  who  is  '^  found  drunk  on  any  licensed  premises 
shall  be  liable  to  a  penalty  not  exceeding  ten  shillings.''  [The 
learned  judge  stated  the  facts  and  proceeded.]  The  defendant 
was  found  drunk,  under  the  circumstances  1  have  pointed  out, 
on  these  licensed  premises,  and  there  is  no  reason  to  suppose  he 
did  not  go  there  for  the  purpose  of  drinking  or  using  these 
premises  as  licensed  premises;  and,  unless  there  was  some 
lawful  excuse  for  his  being  there,  the  landlord  of  the  premises 
would  be  answerable  for  his  being  there  in  such  a  condition,  and, 
indeed,  for  his  being  there  at  all,  and  consequently  the  landlord 
gave  an  excuse  which  was  found  by  the  justices  to  be  absolutely 
untrue.  Now,  ten  o'clock  was  the  closing  hour  for  this  house, 
and  it  is  said  that,  if  a  man  is  found  drunk  on  the  premises  ten 
minutes  before  ten  o'clock,  he  would  have  been  liable  to  this 
penalty  of  10^.  under  sect.  12  ;  but  that,  if  he  remained  after  ten 
o'clock  for  thei  purpose  of  getting  sober  or  getting  more 
liquor,  as  the  case  may  be,  then,  after  closing  hour,  he  could 
not  be  fined  \0s, ;  and,  in  order  to  support  that  contention,  the 
case  of  Lester  v.  Torrens  {uhi  sup.)  was  quoted.  I  may  say,  with 
regard  to  the  decision  in  that  case,  that  I  absolutely  agree  with 
it,  as  that  was  a  charge  brought  against  the  occupier  of  the 
licensed  premises  himself,  and  the  charge  had  reference  to  his 
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Beg.        being   found  drunk    in   his   own   house   when   the    house  was 

^'  absolutely    clear    of   customers,  the  day's  work  over,  and  the 

ANOTHBK     house  actually  closed  to  the  public,  and  the  landlord  lived  on  the 

(Justices),    premises,  and  it  was  his  private  dwelling-house.     The  Court  said 

-—         that  the  meaning  of  the  Act  could  not  be  that  a  man,  under  such 

'        circumstances,  would  be  liable  to  a  penalty  under  the  section. 

Licensing  Actt  and,  in  my  judgment,  it  would  be  very  unreasonable  to  construe 

—Found     the  Act  in  any  other  way.     He  was  a  private  individual  in  his 

licevsed      ^^^  house,  doing  that   which  every  man    may  do  in  his  own 

premises—    house.     Here,  it  is  perfectly  true,  the  defendant  went  into  this 

Cloning  hours  licensed  house  for  the  purpose  of  getting  drink,  and  was  found 

l^di^^li^  drunk  there  after  closing  hours,  being  neither  the  landlord,  nor 

'  *     '    a  lodger,  nor  an  inmate  of  the  house.      He  was,  to  my  mind, 

found    drunk    on    licensed    premises,    within    the    meaning   of 

sect.  12 ;  and,  in  my  opinion,  the  construction  of  the  section  is 

fortified  by  sect.  25,  which  imposes  a  penalty  not  exceeding  isOs. 

upon  any  person  found  without  lawful  excuse  on  premises  during 

any  period  during  which  the  premises  are  required  to  be  closed  ; 

BO  that,  according  to  that  section,  if,  during  any  period  during 

which  the  premises  are  required  to  be  closed,  any  person  is  found 

in  them  without  reasonable  excuse,  such  person  is  to  be  liable  to 

a  penalty  not  exceeding  408.     If  he  had  been  found  sober  on 

the  premises  during  closing  hours  he  would,  under  sect.  25,  be 

liable  to  a  penalty  of  40s. ;  but  if  found  drunk  on  the  premises 

during  closing  hours  he  would,  if  the  defendant's  contention  be 

correct,  be  liable  to  no  penalty  at  all.      I  think  if  a  man  goes 

in  and  uses  a  licensed  house  and  gets  drunk  in  it,  and  remains 

in  the  house  when  he  has  no  right   to  be  there — a  house,  in 

fact,  which  he  has  no  excuse  at  all  for  entering,  except  to  use  it 

as  a  licensed  house — he  is  liable  to  bo  convicted  under  sect.  12. 

I  think,  therefore,  the  justices  were  right,  and  that  this  rule 

ought  to  be  discharged. 

Lawrance,  J. — 1  am  entirely  of  the  same  opinion.  The  case 
of  Lester  v.  Torrens  {ubi  sup.)  does  not  apply  to  such  a  case  as 
this;  and,  in  fact,  if  it  were  not  for  the  judgment  of  Mellor,  J. 
in  that  case,  there  would  be  no  ground  at  all  in  support  of  the 
defendant's  contention  here.  But  even  in  the  judgment  of 
Mellor,  J.  there  is  an  expression  which  is  rather  in  support  of 
this  conviction  than  otherwise,  because  he  says  that  the  house 
was  closed  and  '^  everybody  excluded  but  the  inmates."  The 
facts  here  are  entirely  different ;  and  under  these  circumstances, 
thinking,  as  I  do,  that  Lester  v.  Torrens  {ubi  sup.)  is  rather  an 
authority  in  support  of  this  conviction,  I  think  that  this  rule 
must  be  discharged. 

Rule  discharged. 
Solicitors  for  the  applicant,  Haynes  and  Clifton,  Romford  and 
London. 

Solicitors  for  the  justices,  Beaumont ,  Son,  and  Rigden,  for 
Charles  Smith,  Ongar. 
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COURT   OF  APPEAL. 

Monday,  July  5,  1897. 

(Before  Lord  Eshbb^  M.R.,  Lindlet^  Lopes,  Smith^  Bigbt^  and 

Ohittt,  L.J  J. 

Powell  v.  The  Kempton  Park  Racecourse  Company  Limited,  (a) 

APPEAL  FROM  THE  QUEEN's  BENCH  DIVISION. 

GrarrUng'-^Place  used  for  betting — Incloaure  on  racecourse — 
Betting  by  bookmakers — "  House,  office,  room,  or  other  place" — 
Betting  Houses  Act,  1853  (16  &  17  Vict.  c.  119),  ss.  1  and  3. 

In  the  expressions  ^^ house,  office,  room,  or  other  pUbce"  and 
''house,  offi,ce,  room,  or  place"  used  in  the  Betting  Act,  1853, 
the  word  "  place  ^*  is  to  be  limited  in  meaning  to  a  place  of  the 
same  natv/re  as  a  betting-house  or  office. 

Adjoining  a  racecov/rse,  and  forming  part  of  it,  was  an  open 
inclosure,  surrounded  by  iron  railings,  about  a  quarter  of  an 
a,cre  in  extent.  In  this  inclosure,  on  one  side  of  it,  stood  the 
grand  stand.  Any  member  of  the  public  was  admitted  by  the 
owners  of  the  racecourse  to  this  inclosure  on  ra^s  days  on 
payment  of  11,  The  number  of  persons  admitted  on  ra,ce  days 
varied  from  500  to  2000,  and  oj  these  a  certain  number  varying 
from  100  to  200  were  professional  bookmakers.  These  book- 
makers were  admitted  on  exactly  the  same  terms  as  any  member 
of  the  general  public,  and  had  no  special  rights  in  the  inclosure. 
Of  the  other  members  of  the  public  in  the  inclosure  the  greater 
number  went  there  for  the  purpose  of  backing  horses,  but  a 
certain  number  did  not  bet  at  all.  No  bookmaker  confined 
himself  to  any  fixed  spot  in  the  inclosv/re,  or  used  any  STich 
apparatus  as  a  desk,  stool,  umbrella,  or  tent,  though  any  pa/rti- 
cular  bookmaker  was  usually  to  be  found  in  or  near  the  same 
part  of  the  inclosv/re.  No  betting  lists  were  exhibited.  With  a 
few  exceptions  betting  in  the  inclosure  was  confined  to  races  just 
about  to  be  run.  The  practice  of  calling  out  the  odds  was 
largely  adopted  by  the  bookmakers  for  the  pv/rpose  of  attracting 
the  attention  of  backers.  No  person  in  the  inclosv/re  had  any 
greater  or  less  right  to  act  as  a  bookmaker  than  any  other  person, 
although  in  practice  only  a  small  nvmber  acted  as  such.  Some 
bookmakers  betted  on  credit,  but  sometimes  a  backer  was  required 
to  deposit  his  stake.     The  bvsiness  of  the  bookmakers  was  rival 

(a)  Reported  by  E.  Mjliclst  Smith,  Esq^  Barrister- at- Law. 
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PowxLL  and  competing^  and  each  one  was  independent  of  any  other  and 

Thb  Kkkfton      ^f  **^  owners  of  the  racecourse. 

Park  Race-  Seld,  by  Lord  Esher,  M.R,,  Lindley,  Lopes,  Smith,  and  Chitty, 
COUR8K  L.J  J.,   Rigby,  L.J.   dissenting,   that  this  inclosv/re  was  not  a 

Company  ''j)lace''  within  the  meaning  of  the  Butting  Act,  1853. 

^'^      Hawke  v.  Dunn  (18  Gox  C.  C.  643 ;  76  L.  T.  Rep.  855 ;.  (1897) 
1897.  1  Q.  B.  579)  disapproved  of. 

Piaceuaed    T^HIS  was  an  appeal  from  the  judgment  of  Lord  Busseli^  C.J. 
for  betting— '    -L      at  the  trial  of  the  action  without  a  jury. 
Racecourse        The  plaintiff  was  a  shareholder  in  the  defendant   company, 
Bett^^Hng   ^l^ich  was  incorporated  under  the  Companies  Acts,  1862  to  1879, 
—''House,    for  the  purposes  (inter  alia)   of  carrying  on  the  business  of  a 
offi.c0,  room,  or  racecourse  company,  and  for  this  purpose  was  the  owner  and 
^  -^/^lY    occupier  of  an  inclosed  piece  of  land  known  as  the  Kempton  Park 
Fict.c.  119,   Racecourse. 
M.  1,3.  Adjoining  this  race-course  and  forming  part  of  it  the  defen- 

dants had  fenced  off  and  inclosed  by  means  of  iron  rails  a  piece 
of  ground  about  a  quarter  of  an  acre  in  extent  known  as  the 
Reserved  Inclosure. 

m 

This  inclosure  was  uncovered,  except  that  on  the  far  side  of  it 
from  the  racecourse  there  were  tiers  of  seats  covered  over  with 
a  roof,  and  this  erection  formed  part  of  a  building  known  as  the 
grand  stand,  which  adjoined  the  Reserved  Inclosure  and  other 
inclosures  adjacent  to  the  racecourse. 

Any  member  of  the  general  public,  including  the  persons 
mentioned  in  the  next  paragraph,  was  admitted  by  the  defendant 
company  to  the  racecourse  on  payment  of  an  entrance  fee  of 
1^.  on  ordinary  occasions,  and  2s.  6d.  on  special  occasions,  and 
to  the  Reserved  Inclosure  on  payment  of  a  further  fee  of  the 
difference  between  the  entrance  fee  paid  and  11. 

The  plaintiff  alleged  that  at  every  race  meeting  held  on  this 
racecourse,  and  particularly  on  the  12th  and  13th  days  of  March, 
1897,  the  Reserved  Inclosure  was  opened  and  kept  by  the 
defendant  company  for  the  purpose  of  (1)  certain  persons  using 
the  same,  that  is  to  say,  professional  bookmakers  betting  with 
persons  resorting  thereto,  and  (2)  money  being  received  by  or 
on  behalf  of  such  persons  using  the  same  as  deposits  on  bets 
made  on  certain  horse  races  that  were  then  being  held  on  the 
premises  of  the  defendant  company  under  their  direction  and 
control. 

Under  these  circumstances  the  plaintiff  claimed  an  injunction 
to  restrain  the  defendant  company,  its  agents  and  servants,  from 
opening  or  keeping  the  Reserved  Inclosure  for  the  purpose  of 
persons  using  the  said  inclosure  using  the  same  for  the  purposes 
of  (1)  betting  with  persons  resorting  thereto,  or  (2)  money  being 
received  by  or  on  behalf  of  such  persons  using  the  same  as 
deposits  made  on  horse  races,  and  from  knowingly  and  wilfully 
permitting  the  said  inclosure  to  be  used  by  such  persons  for  the 
said  purposes  or  either  of  them,  and  from  otherwise  carrying  on 
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its  business  in  a  manner  contrary  to  the  provisions  of  the  Betting      Powiu. 
Houses  Act,  1853,  and  of  its  memoraudaoi  of  association,  and  m     kbmpton 
from  expending  moneys,  the  assets  of  the  defendant  company,  in  p^bk  B4cb- 
and  about  the  maintenance  and  conduct  of  sach  illegal  business.       ooubbb 

The  defendant  company  pleaded  that  the  Reserved  Inclosure     l^mttb^ 

was  not  a  ^^  place "  within  the  meaning  of  the  Betting  Houses        

Act,  1853.  18»7. 

Pursuant   to    order   the   defendant    company    delivered    the     ^     T  __ 
following  particulars,  of  the  terms,  conditions  and  circumstances    piace  lued 
on  and  under  which  bookmakers  frequented  the  said  inclosure,  M  betting-- 
and  of  the  manner  and  circumstances  under  which  betting  was    ^^^^^^ 
there  carried  on  by  the  bookmakers  :  Betting  ritkg 

1.  The  said  inclosure  is  kept  by  the  defendant  company  for  the  purpose  of  the  r~   ■°®****» 
public  being  admitted  thereto  to  see  the  races  at  meetings  held  under  the  manage-  ''■^Jf^ '*°?*'**  ,^ 
ment  of  the  defendant  company  on  their  said  premises,  and  the  public  are,  on  such  ^     ^  |.  jl*5^ 
occasions,  admitted  thereto,  subject  to  the  payments  specified  in  the  statement  of  ^}      iio 
claim.     Each  person  on  making  the  required  payment  receives  a  ticket  with  the  '^*'  ^'  ~^» 
words  "  Reserved    Inclosure "  printed  thereon.      Such   ticket   entitles  the  person        ^*  ^>  °* 
receiving  the  same  to  resort  to  and  frequent  the  said  inclosure  till  the  close  of  the 

racing  on  the  day  of  issue  and  not  further  or  otherwise,  but  any  such  person  is  liable 
to  be  ejected  from  the  said  inclosure  by  the  defendant  company's  servants  for  improper 
or  illegal  conduct.  Any  person  passing  out  of  the  inclosure  may  be  re-admitted  on 
the  same  day,  provided  that  he  before  leaving  obtains  a  re-admission  ticket,  and 
presents  the  same  on  re-admission,  but  not  otherwise. 

2.  The  number  of  persons  admitted  to  the  said  inclosure  on  race  days  varies  from 
SOO  to  2000,  and  among  such  persons  there  are  always  a  certain  number,  varying 
from  100  to  200  who  are  professional  bookmakers,  carrying  on  their  business  in 
manner  hereinafter  described.  The  bookmakers  are  admitted  to  the  inclosure  as 
members  of  the  general  public  and  not  otherwise,  and  on  the  same  terms  as  to  pay- 
ment, re-admission,  and  in  all  other  respects,  nor  do  they,  in  fact,  frequent  or  claim 
to  frequent  the  inclosure,  except  on  such  terms.  They  are  not  persons  having  any 
rights,  interest,  or  control  in  or  over  the  inclosure  or  other  premises,  the  property  of 
the  defendant  company,  nor  have  they  any  special  rights  or  privileges  therein.  Of  the 
other  members  of  the  public  frequenting  the  said  inclosure,  the  greater  number  go 
there  for  the  purpose  of  backing  horses  with  the  bookmakers,  but  a  certain  number 
do  not  bet  at  all. 

3.  The  bookmaker  in  the  inclosure  invariably  carries  on  the  practice  of  betting  as 
hereinafter  described.  He  is  accompanied  by  a  clerk  who  sometimes  is  in  partner- 
ship with  him,  and  who  assists  him  in  his  transactions.  He  does  not  confine  himself 
to  any  fixed  spot  in  the  inclosure,  nor  does  he  use  any  such  apparatus  as  a  desk,  stool, 
nmbreUa,  or  tent,  though  any  particular  bookmaker  is  usually  to  be  found  in  or  near 
the  same  part  of  the  inclosure.  No  betting  lists  are  exhibited.  On  the  other  hand 
backers  are  persons  who  back  particular  horses  with  the  bookmakers  as  hereinafter 
more  particularly  mentioned. 

4.  With  a  few  exceptions,  when  betting  takes  place  on  future  events,  betting  in 
the  indosure  is  confined  to  betting  on  the  races  of  the  day,  and  no  betting  com- 
mences on  any  individual  race  before  the  names  of  the  horses  which  are  going  to  run 
in  that  race  are  announced  on  the  telegraph  board—  usually  about  a  quarter  of  an 
hour  before  the  time  appointed  for  that  race  to  be  run.  Such  betting  is  known  as 
<*post  betting,'*  and  continues,  in  most  cases,  till  the  fall  of  the  flag,  when  the  horses 
start,  and  bets  are  frequently  made  while  the  race  is  being  run.  "  Post  betting  '*  is 
always  done  at  stated  prices  or  odds,  that  is  to  say,  it  may  be  at  stated  odds  on  "  the 
field  "  (as  hereinafter  explained),  against  the  horse  backed,  or  at  odds  on  the  horse 
against  '*the  field,"  or  at  evens.  These  prices  vary  from  time  to  time,  as  a  greater 
or  less  extent  of  money  may  be  forthcoming  to  back  a  particular  horse  or  horses. 
**  Post  betting,'*  as  would  appear  from  the  above  statement,  is  not  carried  on  in 
respect  of  more  than  one  race  at  a  time.  It  is  confined  to  the  particular  race  next 
about  to  be  run  or  then  being  run ;  consequently,  as  hereinbefore  stated,  no  betting 
lists  are  ever  exhibited  or  are  required  for  the  purposes  of  the  business. 

5.  The  difference  in  the  method  of  betting  adopted  by  the  bookmakers  from  that 
adopted  by  other  members  of  the  general  public,  who  are  generally  the  backers,  U 
aa  follows:  The  baoker  for  each  bet  selects,  as  a  rule,  one  horse  which  he  desires  to 
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FdWBUi       back  against  the  other  hones  engaged  in  the  race,  which  horses  in  each  case,  as 

V.  regards  the  particular  horse  backed  are  then  called  **  the  field,"  and  he  applies  to  the 

Thb  Ebicfton  bookmaker  to  name  the  price  or  odds  at  which  he  will  back  ^  the  field  *'  against  saoh 

Pakk  Raob-  horse.    A  backer  will  also  at  times,  where  any  horse  is  at  the  opening  of  the  betting 

oouBBfl        qnoted  at  long  odds,  back  that  horse  with  a  view  of  laying  against  such  horse  should 

GoMPAMT       it  subsequen&y  be  quoted  at  shorter  odds,  as  hereinafter  mentioned.     On  the  other 

Ldotbd.       hand,  the  practice  of  the  bookmaker  is  to  back  ^*  the  field  '*  against  each  and  erery 

horse  in  the  race  as  far  as  possible,  and  to  such  an  extent  and  amount  that  in  the 

1897.  result,  whichever  horse  wins,  the  total  amount  he  will,  according  to  his  book,  be 

— ^         entitled  to  receive  from  the  backers  of  the  horses  that  are  beaten  will  be  in  excess  of 

Oaming —     what  he  may  have  to  pay  the  backers  of  the  horse  that  wins,  the  difference  being 

Pltiee  used    the  profit  on  his  book.     While,  therefore,  it  is  the  object  of  the  bookmaker  to  back 

for  bettvnff —    ^  the  field  **  against  as  suiny  horses  as  possible,  he  must,  to  avoid  loss,  abstain  from 

Bticecourse     backing  "  the  field  "  against  any  one  horse  to  more  than  a  certain  amount — the  limit 

vnclomre —    being  that  his  liability  in  respect  of  any  one  horse  must  be  less  than  what  he  will  be 

Betting  ring    entitled  to  receive  in  respect  of  the  other  horses. 

— "  House,         6.  On  application  by  an  intending  backer  of  any  particular  horse,  the  bookmaker 

oJHeet  room^  or  states  the  price  or  odds  at  which  he  is  willing  to  back  "  the  field  **  against  such  horse. 

otJier  place  **   ^^  the  bet  is  made  it  is  entered  by  the   bookmaker*s  clerk  in  a  book,  and,  in  some 

— 16  ^17      cases,  the  backer  is  called  upon  to  deposit  his  stake  with  the  bookmaker  as  is  herein- 

Vict.  6. 119,    after  more  particularly  explained.     When  a  bookmaker  is  anxious  or  willing  to  back 

ss,  1,  3.        "  the  field  "  against  a  particular  horse,  he  calls  out  the  odds  which  he  will  give  or  take 

in  respect  of  such  horse,  and  frequently  the  odds  are  so  called  out  many  times  without 

a  response  being  received.     By  so  offering  to  give  or  take  such  odds,  the  bookmaker 

does  not  offer  to  make  any  bet  an  indefinite  or  any  number  of  times,  nor  does  he  bind 

himself  to  bet  with  any  person  who  may  wish  to  bet  with  him  and  accept  the  odds  so 

offered.    In  all  cases  where  there  are  several  horses  engaged  in  the  race  there  are 

some  against  which  the  bookmaker  is  anxious  to  back  *'  the   field  '* ;  consequently, 

the  practice  of  calling  out  odds  is  largely  adopted  by  every  bookmaker  betting  in  the 

indosure  for  the  purpose  of  attracting  the  attention  of  backers. 

7.  Backing  horses  against  "  the  field  "  is  not  confined  to  the  backer ;  nor  is  back- 
ing *<  the  field  "  against  particular  horses  confined  to  the  bookmaker.  When  a  book- 
maker has  backed  "  the  field  "  against  a  particular  horse  up  to  his  limit  (as  herein- 
before stated  and  explained)  he  will  usually  refuse  to  back  '*  the  field  "  against  that 
horse  further.  A  bookmaker  will  frequently  back  horses  under  the  following 
circumstances:  (1)  if  he  has  exceeded  his  limit ;  (2)  if  he  has  laid  short  odds  on  the 
field  against  a  horse  which  subsequently  goes  to  a  longer  price ;  (8)  if  he  has  special 
information  that  a  horse  is  likely  to  win.  Conversely  if  a  backer  has  backed  a  horse 
at  long  odds,  whether  before  the  meeting  or  in  the  inclosure,  and  the  horse  goes  to  a 
shorter  price,  he  frequently  endeavours  to  back  the  field  against  the  horse  at  such 
shorter  price,  and  if  necessary  calls  out  the  odds  at  which  he  will  so  back  the  field  in 
the  same  manner  as  is  hereinbefore  described  in  the  case  of  the  bookmaker. 

8.  The  number  of  bets  made  by  a  bookmaker  on  each  race  under  the  circum- 
stances hereinbefore  described  is  greatly  in  excess  of  that  made  by  a  backer  even 
though  the  latter  may  be  systematically  backing  horses,  and  one  bookmaker  makes 
bets  on  each  race  with  numerous  backers.  The  businesses  of  the  various  book- 
makers are  rival  and  competing ;  and  the  business  of  each  bookmaker  is  independent 
both  of  that  of  every  other  bookmaker  and  also  of  the  defendant  company  as  owners 
of  the  inclosure.  No  one  bookmaker  does  or  could  bet  in  the  manner  and  under  the 
circumstances  hereinbefore  described  with  all  the  persons  who  resort  to  the  said 
inclosure  or  with  more  than  a  small  fraction  of  such  persons.  The  defendant 
company  have  no  knowledge  of  what  persons  do  and  what  persons  do  not  act  as  book- 
makers in  the  said  inclosure.  No  person  in  the  inclosure  is  admitted  with  or  has  any 
grater  or  less  right  to  act  as  a  bookmaker  than  any  other  person,  although  in  fact 
and  practice  the  limited  number  of  persons  who  do  act  in  that  capacity  collectively 
form  the  market  for  such  bets  as  the  rest  of  the  public  or  the  backers  wish  to  make. 

9.  Some  bookmakers  carry  on  a  ready-money  business  in  the  inclosure,  that  is,  they 
usually  require  the  backer  to  deposit  his  stake  in  respect  of  the  bet  at  the  time  the 
bet  is  made.  The  bet  is  then  entered  in  the  book,  and  the  backer  receives  a  ticket 
corresponding  with  the  entry  so  made.  Others  do  the  greater  part  of  their  business  on 
credit,  that  is  to  say,  no  money  is  deposited  on  either  side,  but  they  only  do  bosinesB 

/i  in  this  way  with  persons  whom  they  know  to  be  of  good  credit     Should  any  person 

who  was  unknown  to  them  offer  to  bet  with  them  they  would  either  decline  to  bet  or 
require  such  person  to  deposit  his  stake.  Saving  as  aforesaid  no  money  is  deposited 
in  respect  of  bets  made  or  to  be  made  in  the  indosure. 

10.  The  foiegoing  partlcularB  contain  a  full  and  aoourate  account  and  deioription  of 
the  betting  which  is  carried  on  not  only  in  the  inclosure  forming  part  of  the  defen- 
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dant  oompony't  pramisM,  but  in  bU  racaoonrae  inolosureB  in  which  betting  takes  Pownx 

place.    At  the  time  of  the  paasin^  of  the  Betting  Houses  Act,  1853,  such  inclosures  v, 
were  in  like  manner  frequented  by  bookmakers,  and  betting  transactions  of  precisely  Xhx  Ksmpton 

the  same  character  were  therein  openly  and  habitually  carried  on  by  them,  and  had  p^sK  Ragb- 

been  so  carried  on  since  the  beginning  of  the  present  century.     Ever  since  the  passing  ooxTRSfl 

of  the  said  Act  up  to  the  present  time   bookmakers   have   openly  and  habitually  Gompant 

continued  to  carry  on  a  similar  kind  of  betting  in  such  inclosures,  and  until  recently  Ldotid. 

without  any  suggestion  of  its  being  illegal.  

1897. 

At  the  trial  of  the  action  before  Lord  Russell^  C.J.  without  a        ! 

jury,  the  statements  in  the  particulars  were  admitted  by  the    Qamin^t— 
plaintiff  to  be  true.  mm^^ 

The  defendants  also  admitted  that  in  granting  access  to  the    Baceeourse 
inclosare  they  knew^  and  in  that  sense  permitted  it^  that  some  of    iruilasure — 
the  persons  who  entered  the  inclosure  were  professional  book-   Bettii^rvng 
makers^  and  that  some  were  members  of  the  public,  some  of  ^^^  rwm'or 
whom  betted  and  some  did  not.     His  Lordship  held  that  he  was  othir  place  " 
bound  by  the  recent  decision  of  the  Queen's  Bench  Division  in    —i^  4"  17 
EawJce  Y.Dunn  (18  Cox  0.  0.  548 ;    76  L.  T.  Rep.  355 ;  (1897)    ^^^[i}]^' 
1  Q.  B.  579),  and  he  therefore  granted   the  injunction  in  the 
terms  in  which  it  was  asked,  but  directed  it  to  lie  in  the  office 
until  the  appeal  to  the  Court  of  Appeal  was  disposed  of. 

The  defendant-  company  appealed. 

By  the  Betting  Act,  1853  (16  &  17  Vict.  c.  119),  which  is 
intituled  an  Act  for  the  Suppression  of  Betting  Houses,  it  is 
provided  as  follows  : — 

Whereas  a  kind  of  gaming  has  of  late  sprung  up  tending  to  the  injury  and  demora- 
lisation of  improvident  persons  by  the  opening  of  places  called  betting  houses  or 
offices  and  the  receiving  of  money  in  advance  by  the  owners  or  occupiers  of  such 
houses  or  offices,  or  by  other  persons  acting  on  their  behalf,  on  their  promises  to  pay 
money  on  events  of  horse  races  and  the  like  contingencies :  For  the  suppression 
whereof  be  it  enacted  by,  &c  .  .  .  Sect.  1.  No  house,  office,  room,  or  other  place 
shall  be  opened,  kept,  or  used  for  the  purpose  of  the  owner,  occupier,  or  keeper 
thereof,  or  any  person  using  the  same,  or  any  person  procured  or  employed  by,  or 
acting  for  or  on  behalf  of  such  owner,  occupier,  or  keeper,  or  person  using  the  same, 
or  of  any  person  having  the  care  or  management,  or  in  any  manner  conducting  the 
business  thereof,  betting  with  persons  resorting  thereto  ;  or  for  the  purpose  of  any 
money  or  valuable  thing  being  received  by  or  on  behalf  of  such  owner,  occupier, 
keeper,  or  person  as  aforesaid,  as  or  for  the  consideration  for  any  assurance,  under- 
taking, promise,  or  agreement,  express  or  implied,  to  pay  or  give  thereafter  any 
money  or  valuable  thing  on  any  event  or  contingency  of  or  relating  to  any  horse  race 
.  .  .  and  every  house,  office,  room,  or  other  place  opened,  kept,  or  used  for  the 
purposes  aforesaid,  or  any  of  them,  is  hereby  declared  to  be  a  common  nuisance  and 
contrary  to  law. 

Sect.  2  provides  that  any  ^^  house,  room,  office,  or  place '' 
opened,  kept,  or  used  for  the  purposes  aforesaid,  shall  be  taken 
and  deemed  to  be  a  common  gaming  house  within  the  Act  of  8  & 
9  Vict.  c.  109. 

Sect.  3  provides  for  a  penalty  being  inflicted  upon  any  person 
who  being  the  owner  or  occupier  of  any  house,  office,  room,  or 
other  place,  or  a  person  using  the  same  shall  open,  keep,  or  use 
the  same  for  any  purposes  aforesaid ;  and  upon  any  person  who 
being  the  owner  or  occupier  of  any  house,  room,  office,  or  other 
place  shall  knowingly  and  wilfully  permit  the  same  to  be  opened. 
Kept,  or  used  by  any  other  person  for  the  purposes  aforesaid  or 
any  of  them. 
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PowsLL         June  16  and  17. — Sir  Frank  Lochwood,  Q.O.  and  Joseph  WaUcn, 

^-  Q.O.  (C  W.  Mathews  and  (?.  Herbert  Stutjield  with  them)  for  the 

Park  Raob-   defendant  company. — The  reserved  inclosure  is  not  a  ^'  place  ^' 

oouRSK       within  the  expressions  ''  house,  office,  room,  or  other  place,^'  and 

OoMPAMT     «  house,  room,  office,  and  place,"  used  in  the  Betting  Act,  1858. 

Neither  is  the  user  of  the  inclosure  which  was  permitted  by  the 

1897.       defendant  company   a  user   such   as  is  mentioned  in  the  Act. 

-"7~        According  to  the  usual  rule  of  construction  ^'  place  *'  or  "  other 

Place^used    P^*^^®  '^  should  be  Construed  as  being  something   ejusdem  generis 

for  betting—  with  '*  house,  office,  or  room.*'     The  Act  was  not  passed  to  put  a 

Racecourse    stop  to  betting.     If  that  had  been  the  object  of  the  Legislature, 

BetHn*^^^^    it  could   easily  have  been  expressed  in  plain    language.     The 

— "  House,    object  of  the  Act  was*  shown  by  its  preamble  to  be  the  suppres- 

office,  room, or  sion  of  a  particular  kind  of  gaming  which  in  1853  had  " of  late'* 

^i^i  A^^i'?  "  sprung  up.     Betting  on  racecourses  had  existed  long  before  that 

Vict. cf  119    ^^^  ^*s  passed.     All  the  sections  of  the  Act  show  that  this  was 

M.  1,8.  '   intended  to  apply  to  something  in  the  nature  of  a  house   or 

office,  not  to  an  open  space   such   as   this   inclosure.     Hawke 

V.  Dunn  (18  Cox  0.  0.   543 ;  75  L.   T.  Rep.  355)  was  wrongly 

decided  and  should  be  overruled.     Three  of  the  cases  in  which 

something  has  been  held  to  be  a  "  place  ^'  within  the  Act  are 

distinguishable,  viz.,  S/uii(?  v.  Morley  (19  L.  T.  Rep.  15;  L.  Rep. 

8  Ex.  137);  BowsY.  Fenwick  (30  L.  T.  Rep.  524;  L.   Rep.  9 

0.  P.  339) ;  Gallaway  v.   Maries  (45  L.  T.  Rep.  763 ;  8  Q.  B. 

Div.  275).     In  the  first  of  those  cases  the  Court  was  considering 

the  nature  of  a  wooden  structure;  in  the  second,  an  umbrella 

fixed  in  the  ground,  and  in  the  third,  a  movable  wooden  box. 

In  the  present  case  the  bookmakers  used  nothing  to    indicate 

where    they    carried   on    their    business,  they  moved  about   in 

the  inclosure,  and  did  not  occupy    any   particular    spot.     Two 

other  cases,  it  is  submitted  were  wrong  and  should  be  overruled  : 

(Eastwood  V.  Miller,  30  L.  T.  Rep.  716;  L.  Rep.  9  Q.  B.  440; 

Haigh  v.  The  Town  Council  of  Sheffield,  L.  Rep.  10  Q.  B.  102). 

They  referred  also  to  a  Scotch  case  :  {Henretty  v.  Hart,  13  Rettie 

Court  of  Justiciary,  4th  series,  9). 

Asquith,  Q.C.  and  H.  S,  Cautley  for  the  plaintiff. — The  Act 
goes  far  beyond  the  object  given  in  its  preamble,  which  was  in 
fact  repealed  by  the  Statute  Law  Revision  Act,  1892.  The 
preamble  only  refers  to  houses  and  offices^  and  to  owners  and 
occupiers  of  houses  and  offices.  The  enactments  refer  also  to 
rooms  and  other  places,  and  to  persons  using  the  same.  The 
preamble  cannot  be  relied  upon  as  cutting  down  the  plain  words 
of  the  enactment.  The  argument  of  ejusdem  generis  is  not  appli- 
cable here  because  the  word  '' other  ^'  does  not  always  occur 
before  the  word  "  place  ^'  when  used  after  "  house,  office,  or 
room.'^  The  word  "  place  ^'  was  purposely  used  as  meaning 
something  larger  than  a  house,  office,  or  room.  This  inclosure 
is  a  spot  capable  of  being  used  by  a  person  carrying  on  the 
business  of  a  bookmaker  for  the  purposes  of  that  business,  and 
inviting  persons  to  resort  thereto  for  the  purposes  of  that  busi- 
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nesB.     That  is  enougli  to  make  it  a  ^^ place''  within  the  Act.      Powell 
Every   case   must   depend    on    its    own    circumstances.      This        ^''• 
inclosure  was  such  that  anyone  wishing  to  bet  with  a  particular  p^j^f  rj^cb- 
bookmaker  would  have  no  difficulty  in  finding  him^  and  it  is      ooubsb 
a  fact  to  be  considered  that  the  bookmakers  have  a  habit  of    Company 

keeping   to   the  same   spot   in    the    inclosure   for   the   greater        

convenience   of   carrying  on  their   business.      If  the  inclosure        1897. 
was  covered  it  would  be  a  room.     The  fact  of  its  not  having        — r 
a  roof  on  it  could  make  no  difference.     If  the  Court  were  to    puHce^'l^ 
overrule  Hawke  v.  Dunn  [ubi  srip.),  as  it  was  asked  to  do  by  the  for  betting-- 
defendants^  it  would  also  have  to  overrule  a  very  large  mass  of    Ro^^ourte 
judicial  opinion  in  many  earlier  cases.     It  is  submitted  that  the   Bett^gring 
word    '^  place "   in  this   Act   means  a  place  capable   of  being    — » Hoxae, 
physically  occupied  and  kept  by  a  single  person,  and  of  being  #ce,  room,  or 
used  for  the  purpose    of  betting  by   a  person  carrying   on   a  ^^^g^l^Jt 
business  of  betting  who  can  reasonably  expect  persons  wishing    yict.  c.  119, 
to  bet  with  him  to  find  him  there.     It  must  be  a  place  capable       m.  1,3. 
of  being  resorted  to  by  persons  with  the  reasonable  expectation 
of  finding  there  the  bookmaker  they  want.    That  will  exclude 
any  such  large  area  as  a  racecourse,  which  may  contain  several 
thousand  people.     The  grand  stand  must  be  a  '^  house ''  within 
the  meaning  of    the  Act,   and    since   ^^ house''   must  include 
its  curtilage,  this  inclosure  should  be  considered  as  the  curtilage 
of  the  grand  stand  and  therefore  within  the  Act.     Besides  the 
cases  cited  by  the  appellants,  they  referred  also  to  lAddell  v. 
Lofthouse  (74  L.  T.  Rep.  189 ;  (1896)   1  Q.  B.  295)  ;  Doggett  v. 
Cattems  (12  L.  T.  Rep.  855;  17  0.  B.  N.  S.  669;  19  C.  B. 
N.  S.  765) ;  Beg.  v.  Preedy  (17  Cox,  438). 

Walton,  Q.C.  in  reply. — The  logical  result  of  the  plaintiff's 
contention  is  that  no  one  can  make  a  bet  with  persons  resorting 
to  the  place  where  he  is,  without  making  it  a  gaming  house. 
If  his  contention  be  correct  the  words  "  house,  office,  or  room  " 
are  unnecessary,  and  no  meaning  is  given  to  them.  '^  Place  " 
must  mean  one  capable  of  being  kept  and  used  as  a  betting 
establishment,  and  used  for  that  purpose. 

Cv/r.  adv.  vult. 

July  5. — Lord  Eshsb,  M.R.  read  the  following  judgment; — 
This  is  an  appeal  from  a  pro  forma  decision  of  the  Lord  Chief 
Justice  in  a  case  tried  before  him  without  a  jury.  The  action 
was  brought  against  the  Kempton  Park  Racecoarse  Company 
by  an  alleged  shareholder  in  it  asking  for  an  injunction  against 
the  company  to  forbid  them  from  continuing  '^  knowingly  and 
wilfully  to  permit  certain  persons  to  use  a  certain  inclosure 
belonging  to  the  company  illegally  within  the  meaning  of  the 
statute  16  &  17  Vict.  c.  119."  The  facts  are  to  be  collected 
from  admissions  made  in  writing  and  verbally  at  the  trial  before 
the  Lord  Chief  Justice,  and  in  certain  particulars  given  between 
the  parties  before  the  trial,  and  used  as  evidence  at  the  trial 
and  treated  as  true  in  fact  and  undisputed.  As  to  these  par- 
ticulars, Mr.  Asquith,  who  argued  the  plaintiff's  case  as  well  and 
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Powell      earnestly  as  it  could  be^  said  in  opening  tlie  case  before  the  Lord 

Th    iSnfPTD   ^^^®^  Justice :  *'  I  am  instructed  that,  after  a  very  careful  investi- 

Park  IUcb    gc^tion^  the  facts  stated  in  the  particulars  may  be  assumed  to  be 

oouBfiB       correctly  stated/'     It  has  been  suggested  to  me  that  the  facts 

GoMPAiiT     stated  in  the  tenth  particular  as  to  the  former  usaire  on  race- 

'      courses  is  not  correct.     I  think  it  is  impossible  for  the  Court  of 

1897.        Appeal  properly  to  adopt  any  such  suggestion,  and  I  venture  to 

"~T"        say,  that  I  am  convinced  that  the  statement  is  absolutely  correct. 

Plw^used    From  the  sources  I  have  named  the  facts  of  the  case  were  asoer- 

for  betting^  tained  to  be  as  follows : — The  company  are  the  owners  of  the 

BacerourM    Kemptou  Park  Bacecourse,  and  of  certain  stands  and  inclosures 

Bi^Uria^ring  ^^  *^®  racecourse.      There  are  several  stands,  and  each  stand 

—'*  House,    has  an  inclosure  in  front  of  it  open  to  the  stand  but  railed  off 

ojM,  room,  or  from  the  rest  of  the  racecourse  by  iron  railings.     One  of  these 

^!^/5?i7    inclosures  is   known  as  the  Reserved  Inclosure.     Admission  is 

Vict,  c  119,   given  to  that  inclosure  and  its  stand  to  anyone  who  applies 

88. 1, 3.      and  makes  a  payment  of  11.  for  and  in  respect  of  such  admission. 

Every  person  so  admitted  is  entitled  to  walk  and  stand  in  the 

inclosure  and  in  every  part  of  it^  and  to  sit  in  the  stemds.     No 

part  of  the  inclosure  or  stand  can  be  or  is  reserved  by  anyone 

for  his  own  use   when  not  actually  there.     Many  persons  pay 

for  admission  to  such  inclosure  and  stand  upon   such   terms, 

and  amongst  them   are  many  professional  betting  men  called 

bookmakers,   who   pay  the   same  amount  as  others   for  their 

admission,  and   who  are   admitted  on  the  same  terms  as  the 

others.     The  bookmakers  when  in  the  inclosure  shout  out  the 

odds  they  are  prepared  to  bet  against  each  and  every  horse  in  a 

race,  and  for  a  certain  time  they  bet  such  odds  with  everyone 

who  desires  to  bet,  and  who  is  ready,  if  required,  to  deposit  with 

the  bookmaker  the  amount  which  he  bets  against  the  bookmaker^ 

so  that  the  bookmaker,  in  case  the  horse  against  which  he  bets 

does  not  win,  keeps  the  money  he  took  on  deposit,  but  if  the 

horse  does  win  he  undertakes  to  pay  the  odds  he  bets  against 

the   horse.     The    bookmaker   goes   to  the  races   and  into  the 

inclosure  for  the  purpose  of  betting  in  the  way  described  with 

everyone  who  will  bet  with  him.     The  bookmaker  bets  as   a 

matter  of  business.     To  bet  in  the  way  described  is  his  business. 

The  businesses  of  the  various  bookmakers  are  as  against  each 

other  rival  and  competing,  and  the  business  of  each  bookmaker 

is  independent  of  that  of  every  other  bookmaker.     No  one  of 

them   assumes  to  exercise    or    does    exercise  any  manner  of 

exclusive  use  of  any  part  of  the  inclosure,  but  walks  or  stands 

in  the  inclosure  and  every  part  of  it  in  the  same  manner  and  on 

the  same  terms  as  every  other  person  in  the  inclosure.     The 

description  above  given  of  the  betting  carried  on  at  Kempton 

races  is  a  full  and   accurate  account  and  description   of  the 

betting  which  is  carried  on  not  only  at  Kempton  races  in  the 

Reserved  Inclosure,  but  in  all  racecourse  inclosures  in   which 

betting  takes  place.    At  the  time  of  the  passing  of  the  Betting 

Act,  1853,  such  inclosures  were  in  like  manner  frequented  by 
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bookmakers^   and  betting   transactions   of  precisely    the  same      Powell 
character  were  therein   openly  and   habitually   carried   on   by  ^^^  kempton 
them^  and  had  been  so  carried  on  since  the  beginning  of  the  p^^k  Kagb- 
present  century.     It  is  upon  these  facts  that  the  plainti£f  on  the       oodrsb 
record  asks  for  the  injunction  he  claims  against  the  defendants.      ??J?*^^^ 

He  insists  that  upon  these  facts  the  judge  who  tried  the  case        ' 

ought   to  have  found  that  the   company,   the   owners   of  the        1897. 
Reserved  Inclosure,   did  knowingly    and   wilfully    permit  the    ^^"^_ 
inclosure   to   be   used  by   persons  other  than  the   company —    pu!ceuMd 
namely,  the   bookmaker  -in   a    manner    made    illegal   by   the  for  betting^ 
statute  16  &  17  Vict.  c.  119.     It  is  impossible  to  say  that  the   ^^"^ 
company  opened,  kept,  or  used  the  inclosure  for  the  purpose  of  s^ting^ring 
the  company   betting   with   persons   resorting   thereto.      It  is    —'' House, 
impossible  to  say  that  the  bookmakers  or  any  bookmaker  opened  oiMi  room,  or 
or  kept  the  inclosure  at  all.     The  question  must  be  whether  the  ^!!l[^/i!*57 
bookmakers  or  some  one  was  or  were  permitted  to  use  and  did    viet.clld, 
use  the  inclosure  illegally  within  the  meaning  of  and  contrary      <«•  1>  8. 
to  the  statute.     The  proposition  raises  three  questions :  First, 
is  such  an  inclosure  such  a  place  as  can  come  within  the  meaning 
of  the  statute  ?     Secondly,  if  yes,  was  the  inclosure  so  used  by 
anybody  as  to  make   the  inclosure  or  any  part  of  it  a  place 
illegally  used,  within  the  meaning  of  the  statute  ?    Thirdly,  if  it 
was  used  illegally,  was  such  use  knowingly  and   wilfully  per- 
mitted by  the  company  ?     If  all  these  three  propositions  are  to 
be   answered   against   the    company,  the  injunction    ought   to 
be  granted.     If  any  one  of  them  is  answered  in  favour  of  the 
company,  the  injunction  ought  not  to  be  granted.     In  this  case 
it   is   clear   that   the   company   must  have    known    what    was 
habitually  done  in    the   inclosure.       If   then,    what   was  done 
was   illegal,   the  third  proposition  must  be   answered    against 
the    company.       If    what    was     done    was    not    illegal,    the 
third   proposition   must   be   answered  in   favour  of  the  com- 
pany.     They   cannot   be    said   to    have    permitted    what    did 
not   exist.      This    reduces    the    discussion     to    the    first    and 
second    propositions.      In   order  to   determine    the    first    and 
second    propositions    and    their    importance,    it    is    necessary 
in  the  first  place   to   determine  what  is  the  true  construction 
of  the  statute.     In  order  to  construe  the  statute  the  Court  is 
bound  to  consider  the  condition  of  things  existing  immediately 
before  and  at  the  time  of  the  passing  of  the  statute  which  are 
dealt  with  by  the  statute.     The  Court  is  bound  in  this  case  to 
consider,  amongst  other  things,  the  things  stated  in  the  tenth 
particular.     The  statute  commences  with  a  preamble,  which,  in 
my  opinion,  is  not  repealed :  "  Whereas  a  kind  of  gaming  has 
of  late  sprung  up  by  the  opening  of  places  called  betting  houses 
or  offices,  and  the  receiving  of  money  in  advance  by  the  owners 
or  occupiers  of  such   houses    or    offices,''  &c.      The   mischief 
described  is  not  gaming  by  betting  nor  gaming  by  receiving 
money  in  advance,  but  by  such  betting  being  brought  about 
or  rendered  more  easy  by  the  opening  of  places  called  betting 
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PowsLL     houses  or  offices.     It  is  not  betting,  whatever  may  be  its  kind, 

The  Kbmpton  ^^^^^>   independent   of    locality,   is    struck   at,  but    it  is   the 

Park  Raob-   providing  of  a  locality  for  particular  kinds  of  betting   which 

oouBSB       is  the  mischief  to  be  dealt  with.     Then  the  enacting  parts    of 

Company     ^j^q  statute  commence  thus  :  "  For  the  suppression  thereof  be  it 

*     enacted,"  &c.    ^'  Thereof"  does  not  mean ''  for  the  suppression  of 

1897.        betting  " ;  it  refers  to  the  recited  mischief  of  betting  in  the  new 
^     T"  _    manner  of  betting,  that  is,  by  the  manner  of  opening  of  places 
Place^sed    Called  betting  houses  or  offices  which  is  a  manner  which  brings 
for  betting^  about  betting  or  makes  it  more  easy  for  many  to  bet.     Then  the 
Racecourse^   enactment  proceeds,  and  the  description  of  the  locality  is  enlarged 
Betting^Hng  ^^7^^^  ^^^  description  of  it  in  the  preamble.     It  describes  not 
— "  House,    only  a  place  called  a  betting  house  or  office,  but  says,  *'  No  house, 
office,  room,  or  office,  room,  or  other  place  shall  be  opened,  kept  or  used."    Still 
^tJi/^Vi    ^^  ^^  *  '^^"^  ^^  locality  which  can  be  ^^  opened,  kept,  or  used."  And 
VieU  c.  1 19,   in  sect.  2  this  locality,  called  a  house,  room,  or  place,  is  one 
ss.  1,3.       which  can  be  taken  and  deemed  to  be  a  common  gaming  house, 
in  which  persons  not  gaming  may  be  found ;  into   which  the 
police  may  force  entrance  by  breaking  into  it ;  and  in  which  they 
may  arrest  and  search  people  found  in  it,  though  those  persons 
are  in  it  without  any  purpose  of  gaming  at  all.     Taking  into 
account  the  mischief  indicated  in  the  preamble,  and  the  descrip- 
tion of  the  locality  in  the  enacting  part  of  the  statute,  the  locality 
being  a  necessary  part  of  the  offence,  and  the  word  ''place" 
being  indefinite,  and  so  indefinitely  large  that  it  must  have  some 
limitation,  I  can  see  no  reason  why  the  rule  of  construction  as  to 
the  interpretation  of  general  words  in  a  statute  following  par- 
ticular or  more  limited  words  should  not  be  applied.     That  rule 
requires  an  interpretation  of  the  general  words  limiting  them  to 
matters  or  things  of  the  same  kind  as  to  the  mischief  being  dealt 
with,  as  the  previous  words ;  but  an  interpretation  as  wide  as  the 
limitation  just  described  will  admit.    Applying  this  rule  of  inter- 
pretation to  the  present  statute,  it  seems  to  me  that  the  place 
must  be  a  place  used  for  betting,  which  can  for  the  purpose 
of  betting  be  not  unreasonably  deemed  to  be  a  place  of  the  same 
kind  as  a  house,  office,  or  room  used  for  the  purpose  of  betting. 
It  need  not  be  a  building  built  like  a  house,  room,  or  office ;  it 
need  not  be  a  covered  place ;  it  need  not  be  railed  off  or  boarded 
off,  so  as  to  prevent  physical  access  to  it   except   through  a 
particular  part  of  the  railing  or  boarding;    but  it  must  be  a 
defined  space,  capable  from  its  condition  of  being  used  by  a 
person  who  desires  so  to  use  it  as  if  it  were  his  house,  room,  or 
office,  used  by  him  as  such  for  his  betting  business.    I  think  that 
the  Reserved  Inclosure  described  and  existing  in  this  case  was, 
in  consequence  of  its  structural  condition,  a  defined  space,  capable 
of  being  used  by  a  person  desirous  of  so  using  it  as  if  it  were  his 
house,  room,   or  office,  used  as  such  for  his  betting  business. 
Then  arises  the  second  question,  whether  any  person  did  so  use 
the  inclosure  as  to  enable  the  Court  to  say  that  he  used  it  as  if  it 
were  his  house,  office,  or  room,  used  by  him  as  such  for  his 
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betting  business.    Now,  there  are  and  mast  be  sorae  essential      Powsll 
rights  of  a  person  using  a  place  as  his  honse^  his  office^  or  his  .     J^- 
room,  different  from  the  rights  as  to  it  of  persons  who  are  not  p^^^^  Raok- 
using  it  as  their  house^  office,  or  room.     He  mast  have  some      oourbi 
right  of  nser  peculiar  to  himself,  and  exclusive  of  their  rights,  if     Compant 

any.     A  man  cannot  be  said  to  be  using  a  room  as  his  room  or         

office  if,  when  he  comes  to  it,  he  finds  it  full  of  people,  even  if        1897. 
they  have  come  to  see  him  or  to  deal  with  him,  and  yet  he  has  no        "T" 
right  to  say,  "  Make  way  or  room  for  me  to  come  into  my  room    pi^^used 
or  office.^'     A  man  cannot  be  said  to  be  using  a  table  as  his  table  for  hetiing- 
if  any  person  who  can  find  room  at  the  table  has  as  mach  right    Racecourse 
as  he  has  to  come  to  it  and  use  it  in  any  way  such  person  thinks   ^^j^'^^T 

^4.     m.  u  r         1  -r-i.  -L-  IE        BetUng  ring 

lit.  Ine  user  by  a  person  of  a  place  as  if  it  were  his  room  or  omce  — «  House, 
necessarily  implies  some  exclusive  right  in  him  as  against  some  ojgkey  room,  or 
other  persons.  He  may  have  partners  in  the.  room,  or  he  may  ^'^Ye^^^iV 
use  part  of  the  room  as  his  office,  whilst  others  have  an  indepen-  vict.cf  119, 
dent  right  to  use  another  part  of  the  room  as  their  office;  but  the  sa.  l,  3. 
part  of  the  room  or  place  which  can  be  said  in  any  reasonable 
sense  to  be  used  by  him  as  his  office  must  be  a  part  which 
he  claims  to  use  and  does  use  exclusively  as  his  against  some 
people.  Applying  that  rule  to  the  inclosure  in  question,  the 
facts  seem  to  me  to  show  that  no  one  of  the  bookmakers 
described  in  the  evidence  does  claim  to  use  and  does  use  any  part 
of  the  inclosure  as  his  part  of  it  exclusively  as  against  any  one. 
To  say  that  he  uses  or  claims  to  use  the  spot  of  ground  on  which 
he  is  at  the  moment  standing  as  his  room,  office,  or  place  exclu- 
sively as  against  all  the  world,  as  if  it  were  his  room  or  office,  is 
beyond  all  reason.  So  long,  therefore,  as  an  inclosure  on  a  race- 
course is  used  only  as  this  inclosure  was  used,  it  cannot,  in  my 
opinion,  be  said  to  be  a  place  used  contrary  to  the  prohibitions  or 
subject  to  the  penalties  imposed  by  the  statute.  If  an  inclosure 
on  a  racecourse  or  elsewhere  is  used  only  as  this  inclosure  was,  no 
one  can  properly  hold  that  the  inclosure  is  being  illegally  used  as 
contrary  to  the  statute.  As  matter  of  law,  there  is  no  legal 
evidence  to  bring  it  within  the  statute.  If  any  other  circumstance 
is  added  and  relied  upon  in  any  other  case,  the  whole  case  must 
then  be  considered  subject  to  the  rule  I  have  laid  down.  It 
follows  that  I  do  not  agree  with  the  interpretation  put  upon  the 
statute  or  the  application  made  of  it  to  the  facts  in  the  case  of 
Hawke  V.  Dunn  (18  Cox  0.  C.  543;  76  L.  T.  Rep.  355).  It 
seems  to  me  that  the  learned  judges  in  that  case  did  not  rightly 
determine  what  kind  of  user  of  the  place  will  bring  it  within  the 
prohibition  of  the  statute.  Their  judgment  is  open  to  this 
criticism,  that,  according  to  it,  if  a  bookmaker  makes  what  the 
judgment  calls  a  ready-money  bet  in  a  place  which  it  is  possible 
to  use  so  as  to  make  it  a  prohibited  place  within  the  statute,  the 
mere  fact  of  his  doing  so  makes  it  a  prohibited  place.  And  it 
seems  to  me  that  this  conclusion  is  founded  on  the  view 
mentioned  in  76  L.  T.Rep.  356;  and  (1897)  1  Q.  B.  p.  583,  that 
one    of    the    practices    deemed    to  be    objectionable   was    the 
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PowBLL      practioe  of  ready-money  bettings  wherever   sach   betting  was 

J'*  made^  without  reference  to  the  locality  in  which  sach  bet  was 

P^C*  made.     With  that  view  I  cannot,  as  I  have  said,  agree.     I  may 

ooDRflB       repeat  that,  in  my  opinion,  the  mischief  aimed  at  was  not  gaming 

GoMPANT     by  betting  nor  gaming  by  receiving  money  in  advance,  but  by 

'     such  betting  being  brought  aboat  or  rendered  more  easy  by  the 

1897.        opening,  or  keeping,  or  using  a  place  for  the  purpose  of  making, 
rt~r  _    as  a  matter  of  business,  such  bets.     The  other  cases  which  have 
PZcwe  wwd    ^®®^  cited  before  us  must  be  considered,  if  this  judgment  of  mine 
for  Uitvng—  is  correct,  as  instances  to  which  the  rule  now  laid  down  must  be 
Racecourse   applied.     I  cannot  undertake  by  ingenuity  to  explain  any  of  them 
n^i^*!^-  away.     I  think  that  my  present  view  of  the  statute  is  what  I 
—'*  House,    substantially  stated,  though  not  so  elaborately,  m  Hows  v.  Fenwick 
office,  room,  or  (30  L.  T.  Rep.  524  ;  L.  Rep.  9  0.  P.  339).     Whether  the  statute 
^^^e^^?"  ^**  ^^  ^^^^  ^^^^  rightly  applied  to  what  was  called  an  umbrella 
Vict,  cf  119,   m&7  ^  doubtful.     If  the  thing  was  really  a  tent  I  should  think 
w.1,3.      the  decision  right ;  if  the  thing  was  really  an  ordinary  umbrella 
I  think  the  decision  was  wrong.     In  Bnow  v.  Hill  (52  L.  T.  Rep. 
859;  14  Q.  B.  Div.  588),  I  think  that  Smith,  L.J.  took  the  same 
view  of  the  statute  as  I  had  done  in  Bows  v.  Fenwick  {ubi  sup.), 
and  do  now.     I  think  that  the  case   of  Qallaway  v.  Ma/ries 
(45  L.  T.  Rep.  763 ;  8  Q.  B.  Div.  275)— the  case  of  a  betting- 
man  standing  on  a  stool  to  bet — was,  with  deference,  wrongly 
decided.     I  must  say  that  I  think  Eastwood  v.  Miller  (30  L.  T. 
Rep.  716;   L.  Rep.  9  Q.  B.  440)  was  wrong.    The  defendant 
occupied  the  field,  and  charged  people  for  entering  it;  but  I 
cannot  see  that  he  used  it  for  the  purpose  of  betting  himself  at 
all.     I  am  of  opinion  that  this  appeal  should  be  allowed. 

LiNDLET,  L.J.  read  the  following  judgment : — ^This  action  is 
brought  by  a  shareholder  of  a  company  to  restrain  it  from  carry- 
ing on  its  business  in  a  manner  alleged  by  the  plaintiff  to  be  illegal, 
viz.,  contrary  to  the  provisions  of  what  is  now  shortly  called 
the  Betting  Houses  Act,  1853  (16  &  17  Vict.  c.  119).  An  injunc- 
tion has  been  granted  by  the  Lord  Chief  Justice,  on  the  authority 
of  Eawke  v.  Dunn  (18  Cox  C.  C.  543 ;  76  L.  T.  Rep.  355)— a 
considered  and  unanimous  decision  of  a  Divisional  Court,  and 
which  the  Lord  Chief  Justice  considered  himself  compelled  to 
follow.  No  objection  was  taken  before  him  nor  before  us  that 
the  Court  had  no  jurisdiction  to  grant  an  injunction  to  restrain 
the  commission  of  what  is  a  criminal  offence  if  the  plaintiff  is 
right.  It  has  been  assumed,  and  perhaps  rightly,  that  the  Court 
has  jurisdiction  to  protect  the  shareholders  of  a  company  from  a 
misapplication  by  the  company  of  its  property,  although  such 
misapplication  may  be  punishable  as  a  criminal  offence.  I  shall 
also  assume  such  jurisdiction,  and  leave  this  point  open  for 
decision  when  raised  and  insisted  on.  The  present  case  was 
decided  on  admitted  facts,  and  one  of  these  &cts — ^viz.,  what  was 
common  practice  in  1853 — ^is  very  important.  The  particulars 
describe  in  detail  the  inclosure  complained  of  and  the  use  made 
of  it,  and  in  the  tenth  particular  it  is  stated  that  '^  at  the  time  of 
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the  passing  of  the  Betting  Houses  Act^  1853^  sooh  inclosures  were      Powbll 
in  like  manner  frequented  by  bookmakers^  and  betting  transac-  ^     j^' 
tions  of  precisely  the  same  character  were  therein  openly  and   ^^  Raob-" 
habitually  carried  on  by  them^  and  had  been  so  carried  on  since      ooubbb 
the  beginning   of  the  present  century/'     I  presume  that  this     Oompaht 

statement   could   be  proved,   if   not  admitted,   and   that  it   is         ^' 

admitted  simply  to  save  the  expense  of  formal  proof.  With  these        1897. 

preliminary  observations  I  proceed  to  consider  the  statute  on        ~7- 

which  the  case  really  turns.     The  title  (if  part  of  the  Act),  the    pJ^JJJI'^U^ 

preamble,  and  the  first  twelve  sections  are  all  material ;  the  other  for  hetUng-^ 

sections  throw  no  licrht  on  them.     An  examination  of  the  statute    Boc«c<mr« 

from  its  commencement  to  the  end  of  sect.  12  shows — (1)  that   ^J?***"^ 

the  object  of  the  Legislature  was,  if  possible,  to  suppress  a  kind    — «  jioum, 

of  gaming  which  had  then  lately  (in  1853)  sprung  up,  and  which  ojMi  worn,  or 

is  described  in  the  preamble ;  (2)  that,  in  order  to  attain  this  *^!!l!J/i^" 

object,  betting  houses  and  other  places  are  prohibited,  and  are    7^^.  cfll9, 

declared   to   be   common   nuisances   and  to  be  gaming   houses      m.  1, 8. 

within  8  &  9  Vict.  c.  109,  sects.  1  and  2  ;   (3)  that  penalties  are 

imposed  on  those  who  keep  such  places  and  those  who  in  any 

way  advertise  them  (sects.  3,  4,  and  7) ;  (4)  that  places  suspected 

of  being  such  as  are  prohibited  may  be  broken  into  and  persons 

in  them  may  be  arrested,  and  all  documents  found  therein  and 

relating  to  racing  or  betting  may  be  seized  (sects.  11  and  12). 

The  Act,  in  short,  is  aimed  at  betting  houses  and  those  who  keep 

them ;  it  is  not  aimed  at  betting  anywhere  nor  at  persons  who  go 

to  betting  houses  to  bet  with  those  who  keep  them.  The  language 

of  sects.  1  and  3,  in  some  respects,  goes  much  further  than  that 

of  the  preamble,  and,  when  clear  and  unambiguous,  e£fect  must 

be  given  to  the  wider  language  of  the  enacting  sections.     For 

example,  the  preamble  mentions  only  ''the  opening   of  places 

called  betting  houses  or  offices  and  the  receipt  of  money  in 

advance  by  the  owners  or  occupiers  of  such  houses  and  offices  or 

by  other  persons  acting  on  their  behalf;  while  sect.  1  plainly 

prohibits  not  only  the  opening  but  the  keeping  and  using  of  such 

places  and  betting  with  persons  resorting  thereto,  whether  they 

pay  money  in  advance  or  not.     The  language  of  the  prohibition 

being  in  these  respects  plain  and  unambiguous,  it   cannot   be 

properly  restricted  by  the  language  of  the  preamble.     But  when 

it  becomes  necessary  to  ascertain  what  sort  of  places  other  than 

betting  houses,  rooms,  or  offices  were  aimed  at,  there  is  much 

more  difficulty.  No  person  can  bet  except  in  some  place  or  other, 

and  whenever  he  bets  in  any  place  he  uses  that  place  for  betting. 

To  construe  ''other  place"  or  "place"  in  its  ordinary  sense  of 

any  and  every  place  where  persons  can  or  do  bet  would  involve 

an  absolute  prohibition  of  betting,  and  would  have  rendered  it 

quite  unnecessary  to  specify  betting  houses,  rooms,  or  offices. 

But  the  Legislature  clearly  did  not  intend  to  prohibit  and  have 

not  prohibited  all  betting,  nor  even  all  betting  by  persons  who 

deposit  their  stakes.     Some  limitation  must,  therefore,  be  put  on 

the  expression  "  other  place  "  or  "  place,"  and  the  real  difficulty 
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PowBLL      jg  ^   discover,   first,   what   sort   of  place  is  proliibited;  and, 
Thb  Kemptom  secondly,  to  determine  whether  the  inclosore  with  which  we  have 
Park  Raob-   to  deal  on  the  present  occasion  is  such  a  place.     The  language  of 
Coj^orr     ^^®  ^^^  itself  indicates  what  sort  of  place  was  aimed  at  by  the 
LiMiTBD.      Legislature,  although  no  definition  of  the  word  '^  place  "  is  to  be 
—        found  in  the  Act.     The  places  aimed  at  are  described  as  ''  places 
^f^*       called  betting  houses  or  offices'*  (see  the  preamble);  they  are 
Qaming—    referred  to  as  ^^ house,  office,  room,  or  other  place'*  (sect.  1) ;  as 
Place  used    some  place  to  which  persons  do  or  can  resort  for  betting  (sect.  1) ; 
^%  ^e^****^""  *®  some  place  where  the  business  of  betting  is  carried  on  (sects. 
%ncio8ur&—    ^j  ^>  *^^  ^)  >  *s  some  place  used  as  a  betting  house  or  office,  and 
Betting  ring  whicb  Can  be  forcibly  entered  under  a  magistrate's  order  or  an 
--"Houae,    order  of  the  Commissioners  of  Police  (sects.  11,  12);  as  some 
^oU^rpiace "^  pl^-ce  which  can  be  advertised  as  a  betting  place  (sect.  7) ;  as 
— IG  4*  17    some   place   which   can   be  reasonably  regarded  as  a   common 
Fie*,  c.  119,   nuisance  (sect.  1);    and  which  it   is   not   absurd   to  treat  as  a 
"•^»'-      gaming  house  within  8  &  9  Vict.  c.  109  (sect.  2).     The  sort  of 
place  aimed  at  can  be  gathered,  though  not  very  distinctly,  from 
the  language  then  used ;  and  it  appears  to  me  reasonably  clear 
that  a  betting  house  or  office  is  the  type  of  place  which  the  Legis- 
lature had  in  view  ;  and  that  no  place  is  within  the  Act  which  is 
so  unlike  a  betting  house  or  office  as  not  to  resemble  it  other- 
wise  than   by   being  a  place   where   some  persons   sometimes 
bet  or  even  go  to  bet.     I  cannot   bring   myself  to  think   that 
a    place   which   is    so    unlike    a    betting    house    or    office    as 
an  ordinary  English  racecourse  is  within  the  Act  at  all.     This 
was  the  view  taken  by  the   Scotch  Court  in  Henretty  v.  Hart 
(13  Rettie,  Court  of  Justiciary  Cases,  4th  series,  p.  9),  cited  by 
Mr.  Walton.     On  the  other  hand,  there  may  be  betting  houses 
or  offices  or  other  places  of  that  sort  on  a  heath  or  anywhere 
where  people  congregate  to  see  a  race  or  any  other  exhibition. 
There  may  be  a  betting  booth,  or  inclosure,  or  ring,  or  place,  not 
easy  to  describe  by   any  appropriate   name,  which  sufficiently 
conforms  to  the  type  of  a  betting  house  or  office  as  to  be  hit  by 
the  Act ;    and    I    am    not    prepared  to  say  that   the   cases   of 
Shaw    V.    Morley  (19    L.  T.  Rep.  15;    L.  Rep.    8   Ex.    137), 
Bows  V.  Fenwick  (30  L.  T.  Rep.  524 ;  L.  Rep.  9  C.  P.  339), 
and  Gallaway  v.  Maries  (45  L.  T.  Rep.  763  ;    8   Q.    B.    Div. 
275)  were  decided  on  any  erroneous  principle.     The  desk,  the 
stool,  and  umbrella,  and  the  wooden  box  which  had  to  be  con- 
sidered in  those  cases  were  held  to  conform  to  the  type  of  a 
betting  office  and  to  be  prohibited  accordingly.      These  cases 
seem  to  me  to  go  to  the  very  verge  of  the  law  in  the  application 
of  the  principle  on  which  they  were  decided.     Doggett  v.  Cattems 
(12  L.  T.  Rep.  855;  17  C.  B.  N.  S.  669;  19  CJ.  B.  N.  S.  765) 
turned  on  sects.  4  and  5  of  the  statute,  and  the  actual  decision 
does  not  assist  us.      There  was  so  much  difierence  of  opinion 
about  the  meaning  of  a  ^'  place "  that  the  case  is  a   very  un- 
reliable guide  on  that  head.     Eastwood  v.  Miller  (30  L.  T.  Rep. 
716 ;   L.  Rep.  9  Q.  B.  440)    and  Haigh  v.  Town   Council  of 
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Sheffield  (L.  Rep.  10  Q.  B.  102)  are  the  only  other  cases  prior  to      1*owkll 
Hawke  v.  Dtmn  (18  Cox  0.  C.  543;  76  L.  T.  Rep.  355)  which  thb^'mpton 
I  think  it  necessary  to   notice.      Both   were    cases   stated  by   p^rk  Haok- 
magistrates  who  foand  that  the  grounds  then  in  qaestion  were       ooursb 
places  within  the  Act.     The  Court,  therefore,  had  only  to  say      ?^**^^"^ 

whether  there  was  evidence  to  justify  such  a  finding,  and  the        

Court  decided  that  there  was.      The   Court    came  to  the  con-        1897. 
elusion  that  it  could   not  say,    as   a   matter  of    law,    that  the        ~T~  _ 
magistrates  were  wrong.     But  bearing  this  in  mind,  Eastwood    pi^l^^^d 
T.  Miller  {ubi  sup.)  seems  to  have  been  merely  a  case  of  betting  for  betting — 
at  a  pigeon  match  and  went  too  far.     In  Haigh  v.  Town  Council    Racecourse 
of  Sheffield  {ubi  sup,)  there  were  several  circumstances  to  justify  setting^ ring 
the  finding  of  the  magistrates,  viz.,  the  connection  of  the  grounds    —'*  House, 
with  the  house,   the  desks,    and    stools,  and  clerks,    which,    if  office,  room,  or 
inside  the  house  instead  of  outside,  would  have  made  the  case  ^1^^6^1*17 
an  easy  one.     It  would  have  been  going  too  far  to  say  that  there    vict.c.  119, 
was  no  evidence  there  to  support  the  finding  of  the  magistrates.      «s.  l>  3- 
Having  pointed  out  to  the  best  of  my  ability  what  sort  of  betting 
place  is  prohibited,  I  pass  on  to  consider  whether  the  reserved 
inclosure  with  which  we  have  to  deal  is  the  kind  of  place  aimed 
at  by  the  Legislature.     It  is  a  place  where  anyone  can  go  who 
chooses   to  pay  11. ;    where  bookmakers  and  others  resort  for 
betting  purposes ;  where  bets  are  made  for  money  deposited  as 
well  as  on  credit ;  where  many  persons  go  without  betting  or 
intending  to  bet,  but  simply  to  see  the  race  and  their  friends 
and  acquaintances.     The  place  does  not,  in  my  judgment,  come 
up  to  the  type  of  a  betting  house  or  office  such  as  the  Legislature 
has  prohibited.     This  conclusion  is,  in  my  opiuion,  strengthened 
by  the  preamble  and  by  the  statement  as  to  the  long  existeuce  and 
use  of  such  inclosures  as  these  before  1853.      Having  regard  to 
this  statement  and  to  the  preamble  and  to  the  ambiguity  of  the 
word  "  place ''  in  the  enacting  clauses,  I  am  unable  to  construe 
the  Act  as  aimed  at  or  as  including  such  an  inclosure  as  this 
is.      This  conclusion  is  further  strengthened  by  the   fact  that 
such  inclosures  so  used  were    not  supposed  to  be  illegal  until 
the  last  two  or  three  years.     As  regards  the  case  of  Hawke  v. 
Dunn  (18  Cox  C.  C.  543;  76  L.  T.  Rep.  355),  I  am  of  opinion 
that  it  was  wrongly  decided,  and  that  sufficient  attention  was 
not  paid  to  the  type  of  place  which  the  Legislature  was  aiming 
at.     The  decision  can,  in  my  judgment,  only  be  supported  by 
treating  the  Act  as  an  Act  for  the  suppression  of  betting  in  a 
particular  description  of  place.     The  appeal  ought  to  be  allowed, 
and  judgment  entered  for  the  defendant. 

Lopes,  L.J.  read  the  following  judgment  : — The  plaintiff 
claims  an  injunction  against  the  defendant  company  to  restrain 
them  from  using  or  knowingly  permitting  to  be  used  a  certain 
inclosure  at  Kempton  Park,  known  as  the  *'  Reserved  Inclosure,'' 
for  betting  purposes  and  from  carrying  on  their  business  in  a 
manner  contrary  to  the  provisions  of  the  Betting  Houses  Act, 
1853,  and  contrary  to   their  memorandum  of    association    and 
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Powell      from  expending  the  assets  of  the  company  in  and  about  the  oon- 

Thb  &MPTON  ^^^*  ^^  ®^^^  illegal  business.     The  case  was  heard  before  the 

Pabk  Raob-  Lord  Chief  Justice^  and  he  granted  the  injunction,  acting  upon 

00UR8B      the  recent    decision  in  EawJce  v.   Dimn  (18  Cox   C.  0.  548; 

^2J^'     76  L.  T.  Rep.  355).    The  use  of  the  inclosure  for  the  purposes 

'     alleged,  and  the  knowledge  of  the  defendants  that  it  was  so 

1879.        used  was  admitted,  but  it  was  contended  that  the  inclosure  was 
g     T"  _    not  a  place  within  the  meaning  of  the  statute.     The  inclosure  in 
Place  tued    question  is  uncovered,  and  is  about  a    quarter  of  an  acre  in 
for  betting—  extent.  The  public  are  admitted  indiscriminately  to  this  inclosure 
Baceeowrte^   ou  making  the  required  payment,  some  are  professional  book- 
Betiing  ring  makers,  some  others  go  there  for  the  purpose  of  backing  horses 
—  "Hotue,    with  the  professional  bookmaker,  and  others  go  there  who  do 
^^^^*^^  ^  not  bet  at  all.     The  bookmakers  go  there  as  a  portion  of  the 
^^le^^Vi    general  public,  and  on  the  same  terms  in  all  respects.     They 
Ftctc.  119,    have  no   special    rights,   privileges,   or   control  beyond    those 
M.  1,3.      possessed   by  the  general  public  who    frequent  the   inclosure. 
The  bookmaker  does  not  confine  himself  to  any  fixed  spot  in  the 
inclosure,  nor  does  he  use  anything  brought  ou,  or  fixed  to,  the 
soil,  such  as  a  desk,  stool,  umbrella,  or  box,  but  is  generally  to 
be  found  in  or  near  to  the  same  part  of  the    inclosure.     No 
betting  lists  are  exhibited.  Is  this  inclosure  '*  a  place  "  within  the 
meaning  of  the  Betting  Houses  Act,  1853  ?     Betting  per  se  is  not 
illegal,  and  is  only  made  illegal  by  the  Act  of  1853  if  carried  on 
in  prohibited  places.     The  Act  of  1853  is  a  penal  statute,  and 
must  be  construed  strictly,  by  which  I  mean  that  the  Court  in 
construing  such  a  statute  must  see  that  the  thing  charged  is  an 
offence  within  the  plain  meaning  of  the  words  used  so  as  to  carry 
out  the  true  intention  of  the  Legislature.     I  accept  the  state- 
ment, and  have  no  doubt  of  its  accuracy,  viz.,  that  at  the  time 
of  the  passing  of  the  Act  of  1853,  betting  of  the  same  character 
as  that  complained  of  in  this  case  had  for  many  years  previously 
been  habitually  and  notoriously  carried  on  on  racecourses  and 
in  inclosures  on  racecourses,  and  has  since  that  time  been  so 
carried  on  until  quite  recently  without  any  suggestion  of  its  being 
illegal.     I  now  approach  the  Act  of  1853.     It  is  called  "An 
Act  for  the  suppression  of  betting  houses.''     The  title,  it  is  true, 
is  no  part   of   the  Act,  but,   as  was   said  by   Jessel,  M.B.  in 
Sutton  V.  Sutton  (48  L.  T.  Bep.  95 ;  22  Ch.  Div.  513),  it  is  always 
on  the  roll,  and   may  be  looked  at  in   order  to   remove  any 
ambiguity  in  the  words  of  the  Act.     It  cannot  be  used  to  control 
the  express  provisions  of  an  Act,  yet,  if  there  be  in  these  pro- 
visions anything  admitting  of  a  doubt,  the  title  of  the  Act  is  a 
matter  proper  to  be  considered,  in  order  to  assist  in  the  interpre- 
tation of  the  Act,  and  thereby  to  give  to  the  doubtful  language 
in  the  body  of  the  Act  a  meaning  consistent,  rather  than  at 
variance,  with  the  clear  title  of  the  Act.     Applying  the  rule  to 
the  present  case,  it  is  not  too  much  to  say  that  it  shows  that  the 
word  ''  place''  or  "other  place  "  was  intended  to  have  a  restricted 
or  limited  meaning,  otherwise  the  title  of  the  Act  might  have 
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been  "  An  Act  for  the  suppression  of  betting  places.*'     Again^      Powell 
look  at  the  preamble  :  '^  Whereas  a  kind  of  gaming  has  of  late  _     J^- 
sprang  up  tending  to  the  injury  and  demoralisation  of  improvi-    pj^  j^gg. 
dent  persons  hj  the  opening  of  places  called  betting  houses  or      ooubsb 
offices  and  the  receiving  of  money  in  advance  by  the  owners  or     Oompaky 

occupiers  of  such  houses  or  offices,  or  by  other  persons  acting         ' 

on  their  behalf,  on  their  promises  to  pay  money  on  events  of        1897. 
horse  races  and  the  like  contingencies/'     The  only  places  men-        —7" 
tioned  are  betting  houses  and  offices,  and  the  demoralisation  is     p^^!^^^^^ 
said  to  be  caused  by  a  kind  of  gaming  ^'  of  late  sprung  up/'  for  betting^ 
There   is  no   mention  of  racecourses,  though   horse  races   are    Raewowrae 
evidently  in  the  mind   of  the   Legislature.     Betting  on   race-    ^tjj^!^*" 

in  inclosures  on  racecourses  had  existed  for  years,  —"Htrnw, 
and  coald  not  be  said  to  be  a  kind  of  gaming  "  of  late  sprung  office,  room,  or 
np/'  On  the  other  hand,  betting  in  betting  houses  was  new,  ^^g^i^" 
and  was  in  1858  regarded  as  an  evil  to  be  remedied.  The  role  y^ci.  efll9, 
is  that  when  the  words  of  the  enactment  are  clear  the  preamble  w.  1,  3. 
is  to  be  disregarded,  but  when  the  words  are  equivocal,  effect 
is  to  be  given  to  it  to  the  extent  that  it  shows  what  the  Legisla- 
ture are  intending,  and  if  general  language  is  used  in  the  enact- 
ment which  it  is  clear  must  have  been  intended  to  have  some 
limitation  put  upon  it,  the  preamble  may  be  used  to  indicate  to 
what  particular  instances  the  enactment  is  intended  to  apply.  It 
cannot  be  said  that  "  place '^  or  "  other  place''  was  intended  to 
include  all  places.  If  so,  it  would  amount  to  this,  that  the  Act 
was  passed  to  suppress  betting ;  for  no  person,  so  far  as  I  know, 
can  bet  without  occupying  a  place,  if  it  is  only  the  place  on 
which  he  is  at  the  time  standing,  and  if  he  bets  he  uses  that 
place  for  betting.  Both  the  title  and  the  preamble  of  the  Act 
indicate  some  limitation  to  be  put  on  the  word  ''place"  or 
"  other  place."  But  what  limitation  ?  That  is  to  be  gathered 
from  the  words  used  in  the  first  four  sections  of  the  Act;  ''house, 
office,  room,  or  other  place  "  and  "  house,  room,  office,  or  place." 
Surely  the  doctrine  of  noscitur  a  sodis  or  ejusdem  generis  is 
applicable  here.  That  doctrine  may  be  thus  expressed,  viz., 
when  there  are  general  words  following  particular  and  specific 
words,  the  general  words  must  be  confined  to  things  of  the  same 
kind  as  those  specified.  A  good  illustration  of  what  I  mean  is 
the  case  of  Poviell  v.  Boraston  (11  L.  T.  Rep.  734 ;  18  C.B.N.  S. 
175)  where  it  was  held  that  "  other  building,"  to  qualify  for  the 
Parliamentary  franchise  under  sect.  27  of  the  Reform  Act,  1832, 
must  be  something  substantial,  and  yuadem  generis  with  the 
preceding  words,  "  house,  warehouse,  counting-house,  shop."  I 
cannot  hold  that  an  open  racecourse,  or  open  inclosure  on  a 
racecourse,  is  ejusdem  generis  with  *'  house,  office,  or  room,"  the 
inclosure  being  one  where  there  is  no  structure  of  any  kind, 
nothing  brought  upon,  or  fixed  into  the  soil,  and  no  appropriation 
of  any  fixed  spot,  and  to  which  the  public  are  indiscriminately 
admitted.  But  if  we  further  examine  the  statute,  we  shall  find 
further  indication  that  this  statute  was  never  intended  to  apply 

VOL.  xvui.  P  P 
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PowxLL      to  racecourses  or  inclosures  on  raoecoarses^   used  for   betting. 

rp^  J^'  By  sect.  2  the  place  struck  at  is  to  be  deemed  to  be  a  oommon 

Pahk  Raob-   ga^dng  house  within  the  Act  of  8  &  9  Vict.  c.  109.     How  could 

0UUB8B       an  inclosure  on  a  racecourse  by  any  stretch  of  the  imagination 

CoMPAKT     }yQ  deemed  to  be  a  gaming  house  ?     Sect.  7  again^  does  not  seem 

'     applicable  to  an  inclosure  on  a  racecourse^  but  rather  to  some- 

1897.       thing  like  a  house^  office^  or  room  which  can   be  advertised. 
T"        Then  again  sect.  11    authorising  police-constables  to  enter  by 
Ptace^tued    ^^ce  " whether  by  breaking  open  doors  or  otherwise,"  and  to 
for  betting—  search^  and  to  '^  seize  all  lists,  cards,  or  other  documents  relating 
Racecowte    to  racing  or  betting  found  in  such  house  or  premises,''  points 
nMlTHJZ,  rather  to  betting  houses   or  places  resembling  a  house,  office, 
—'*  House,    or  room,  rather  than  an  open  mclosure  on  a  racecourse,     beet.  IZ 
office,  room,  or  is   very   significant.     It   enables  a   commissioner  of  police   to 
^^-^IQ^'7  *  »*uthorise  any  superintendent  of  police  to  enter  any  "  house,  office, 
Vict.c.Md,   room,  or  place,'' if  he  suspects  that  such ''house,  office,  room, 
88A,s.      or  place"  is  kept  or   used  as  what?  as  a  '' betting  house  or 
office."     How  could  this  inclosure  be  used  as  a  betting  house  or 
office  ?     I  cannot  think  that  a  place  so  unlike  a  house,  office, 
or  room  as  this  inclosure,  can  have  been  contemplated  by  the 
Act.     If   this  inclosure  is  within  the  Act,  why  not  the  whole 
racecourse  ?     Why  not  any  place  where  a  man  stands  and  bets  P 
So  to  hold  would   be  equivalent  to  holding  that  betting  any- 
where and  everywhere  is  illegal,  and  would  make  it  difficult  to 
understand  why  the  Act    of    Parliament    specified   any  places. 
The  Act  was   intended   to    strike    at  betting  houses,  or  some- 
thing resembling  a  betting  house  where  betting  was  carried  on, 
but  was  not  intended  to  interfere  with  betting  on  racecourses 
such  as  had  been  carried  on  for  very  many  years   before  the 
passing  of    the  Act.     If   the    contention  of  the  respondent  is 
correct,  the  Act  of  1858  should  have  been  intituled  an  Act,  not 
for  the  suppression  of  betting  houses,  but  for  the  suppression  of 
betting.     In  my  judgment  Hawke  v.  Dunn,  (76  L.  T.  Rep.  355 ; 
(1897)  1  Q.  B.  579)  was  wrongly  decided.     That  case  has  carried 
the  law  further  than  any  of  the  previous  cases  and  cannot  be 
supported.     I  think  it  unnecessary  to  refer  at  any  length  to  the 
previous   authorities.     They   are    all    distinguishable   from    the 
present  case.     The  cases  most  relied  upon  by  the  respondent 
were  the  cases  of  a  desk,  stool,  umbrella,  and  box  placed  upon, 
or  fixed  in,  the  locus  in  quo,     I  do  not  believe  that  in  any  of 
these  cases  a  conviction  would  have  taken  place  if  the  desk, 
stool,  umbrella,  or  box  had  not  been  present,  and  the  Court  had 
been  asked  to  hold  the  locus  in  quo  prohibited  under  the  Act 
without  such  accessories.     There  is  no  desk,  stool,  umbrella,  or 
box  in  this  inclosure,  and,  as  I  have  said  before,  nothing  that 
can  be  said  to  have  any  resemblance  to  a  house,  office,  or  room  used 
for  betting.     Whether  the  construction  of  the  statute  was  not 
somewhat  strained  in  those  cases  to  which  I  have  just  referred 
it  is  unnecessary  for  the  purposes  of  this  case  to  decide.     In 
Gallaway  v.  Maries  (45  L.  T.  Bep.  768;  8  Q.  B.  Div.  275), 
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which  was  heard  by  Grove,  J.,  and  myself,  and  which  wniS  the      Powkll 
box  case,  I  felt  great  hesitation  in  holding  that  a  wooden  box  „,     k  mptoh 
such  as  described  could  be  a  "place''  within  the  meaning  of  the  paek  Eaob- 
Act,  bub  I  considered  that  I  was  bound  by  previous  decisions.       couusb 
Each  case  must  depend  on  its  own  particular  circumstances,  and     Company 

it  is  not  difficult  to  imagine  something  placed  on  a  racecourse,        

which  without  being  a  house,  office,  or  room,  would  so  resemble        1«J^7. 
them  and  so  partake  of  their  nature,  when   used  for  betting    ^     T  _ 
purposes,  as  to  come  within  the  meaning  of  the  Act.     I  do  not    puuewed 
attempt  to  define  what  is  a  "place.''     All  I  say  is,  and  that  I  say  for  betting'- 
without  hesitation,  that  this  inclosure  is  not  a  "place"  within    ^cecowrse 
the   meaning  of  this  Act  of  Parliament.     No  point  has   been   BetUngrvug 
made  that  an  injunction  will  not  lie  to  restrain  the  commission  of    •— "  House, 
a  criminal  ofEence.     I  believe  that  it  will  lie  when  its  object  is  to  offi^^»  ^^^*  Jf 
protect  the  shareholders  of  a  company  from  any  misapplication  ^_ie^A  17 
of  its  property,  although  such  application  may  be  punishable  as    vict,  c.  119, 
a  criminal  offence.     I  think,  therefore,  that  the  appeal  should  be      »•  h^- 
allowed. 

Smith,  L.J.  read  the  following  judgment: — This  action  is 
brought  to  review  in  a  Court  of  Appeal  a  judgment  given  in  the 
Queen's  Bench  Division  in  the  case  of  Eawke  v.  Dv/nn  (76  L.  T. 
Rep.  355;  (1897)  1  Q.  B.  579),  and  the  real  question  to  be 
determined,  disregarding  the  form  in  which  the  action  is  brought, 
is,  whether  a  professional  bookmaker  who  carries  on  his  business 
in  the  accustomed  manner,  moving  about  in  an  inclosure  at  a 
race  meeting,  betting  with  those  of  the  public  who  are  desirous 
of  betting  with  him,  sins  against  the  provisions  of  the  Act  of 
1853  (16  &  17  Vict.  c.  119),  intituled  "An  Act  for  the  Suppres- 
sion  of  Betting  Houses."  If  such  bookmaker  sins  against  the 
Act,  so  do  all  owners  of  racecourses  who  knowingly  and  wilfully 
permit  such  bookmaker  to  carry  on  his  calling  in  the  inclosures 
thereat ;  and  each,  whether  bookmaker  or  owner  of  a  racecourse, 
is  liable  to  fine  or  imprisonment,  with  or  without  hard  labour, 
for  a  term  not  exceeding  six  calendar  months ;  and  every  person 
who  may  happen  to  be  within  the  inclosure  when  a  professional 
bookmaker  is  there  plying  his  calling  is  liable  to  be  arrested  and 
searched  and  taken  before  a  justice  of  the  peace.  Although  the 
Statute  Law  Revision  Act,  1892,  (55  &  56  Yict.  c.  19)  in  one 
particular  deals  with  this  Act  of  1853,  as  also  does  the  Short 
Titles  Act,  1892  (55  Vict.  o.  10),  they  are  wholly  immaterial  to 
the  present  case ;  and  the  Act  of  1853  must  be  construed  as  if 
those  Acts  had  not  been  passed  and  the  question  had  arisen 
shortly  after  the  Royal  assent  had  been  given  to  the  Act  of  1853 
upon  the  20th  day  of  August  of  that  year.  Before  I  turn  to  this 
Act  (upon  the  true  construction  of  which  the  decision  of  this 
case  entirely  depends),  I  must  point  out  that,  prior  to  its  passing, 
all  kinds  of  betting,  whether  by  professional  bookmakers  or  by 
the  public,  were  perfectly  legal,  no  matter  where  the  bets  were 
made,  or  whether  made  upon  credit,  or  by  the  payment  of  money 
by    way   of    deposit   on   bets,  which  is   called   '^ready-money 
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PowBu.      betting."     In  the  year  1845  the  Legislature  had  enacted  (8  A;  9 

Turn  EsMFTON  ^^^**  ^'  ^^^f  8-  18)  ^^^  *11  contracts  or  agreements  by  way  of 

Pabk  Racb-  gt^Q^iQg  or  wagering  shoald  thereafter  be  null  and  void^   and 

oouBSB       incapable  of  being  enforced  in  any  Court  of  law  or  equity ;  so 

Ij^i^^     that  bets,  after  the  passing  of  the  Act  of  1845,  won  upon  horse 

races  or  other  events,  became  mere  debts  of  honour,  incapable  of 

1897.       being  enforced,  but  the  bet  itself  or  betting  in  general,  whether 
Gomi^—     apon  credit  or  by  way  of  ready  money,  wherever  carried  on,  was 
Place  uted    ^Q  Qo  way  made  illegal,  the  only  disability  attaching  thereto 
M  betting--  being  that  money  won  by  betting  could  not  be  recovered  if  the 
i^SImw^    loser  did  not  choose  to  pay.     Thus  far  the  Legislature  had  gone. 
Betting  ring  ^^^  ^^  matters    stood    at   the   time    when    the  Act   for    the 
—**  House,    suppression  of  betting  houses  came  to  be  passed  in  1858.     The 
^-^p^*"*^' JJ^  material    &ct8    of    this     case,    and    which    are    admitted     to 
^_l6*Ai7     be    correct,    are   as   follows  :    At    Kempton    Park    racecourse 
fViet.e,  119,   there  is  a  piece  of  ground    of  about   a  quarter  of  an  acre  in 
«.  li  8.      extent,  known  as  the  Reserved  Inclosure,  which  is  inclosed  by 
iron  rails.     Persons  are  admitted  to  this  inclosure  on  race  days, 
varying  in  number  from  500  to  2000,  amongst  whom  there  are 
always  professional  bookmakers,  varying  from  100   to   200   in 
number.     These  bookmakers  are  admitted  to  this  inclosure  as 
members  of  the  general  public  and  upon  the  same  terms,  both  as 
to  payment  and  re-admission.     These  bookmakers  have  no  rights, 
interest,  or  control  in  or  over  the  inclosure,  nor  have  they  any 
special  rights  or  privileges  therein.     Each  bookmaker  is  accom- 
panied by  a  clerk.     The  bookmakers  do  not  confine  themselves 
to  any  fixed  spot  in  the  inclosure,  nor  do  they  use  any  such 
apparatus   as   a   desk,    stool,   umbrella,   or    tent,    though    any 
particular  bookmaker  is  usually  to  be  found  in  or  near  the  same 
spot  of  the  inclosure.     In  this  inclosure  these  bookmakers  carry 
on  their  buainess  in  competition  with  each  other,  betting  with 
those  of  the  public  who   are   within  the   inclosure  and    who 
may     be     desirous    of    betting    with     them,    whether    upon 
credit  or  by  way  of  ready-money  betting.     It  is  also  admitted 
to  be  the  fact  that,  from  the  commencement  of  the  present 
century  —  that  is,    for    at  least    half   a     century    before    the 
passing  of  the  Betting  Act,  1858,  and  down  to  the  present  time 
— inclosures  at  race  meetings  similar  to  that  at  Kempton  Park 
have  been  frequented  by  bookmakers,  who  have  therein  openly 
and  habitually  carried  on  betting  transactions  of  precisely  the 
same  character  as  those  carried  on  by  the  bookmakers  in  the 
present  case,  that  is,  upon  credit  and  by  way  of  ready  money ; 
and  that,  until  recently,  there  had  been  no  suggestion  that  such 
betting  was  illegal.     These  being  the  facts  of  the  case,  I  come  to 
the  question,  what  kind  of  betting  has  the  Act  of  1853  for  the 
first  time  made  illegal.     It  cannot  be  said   that  it  has   made 
betting  upon  horse  racing  or  other  events  per  ae  illegal,  for  it  has 
done  nothing  of  the  kind,  and  when  I  turn  to  the  preamble  of  the 
Act,  which  in  my  opinion  must  first  be  read,  there  is  no  obscurity 
as  to  what  the  Legislature  aimed  at  when  it  passed  the  Act  in 
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qaeBtion.    The  preamble  recites  :  ''  Whereas  a  kind  of  gaming     Powul 
has  of  late  sprang  np  tending  to  the  injnry  and  demoralisation  of        J'- 
improvident  persons  by  the  opemng  of  places  called   betting  p^^m^  Raoe- 
houses  or  offices^  and  the  receiving  of  money  in  advance  by      ooubsb 
owners     or    occupiers     of     such    houses     or    offices,     or    by     Company 

I  .Til  I'I'Tfc 

other    persons    acting    on    their    behalf^    on    their    promises        * 

to    pay    money    on    events    of    horse    races    and    the    Hke       1897. 
contingencies;   for   the  suppression   thereof    be    it    enacted/'        ^T"_ 
I  pause  here  to  see  whether  in  this  part  of  the  Act  (and  which    pu!MiMed 
be  it  remembered,   is  the  part  in  which  the  Legislature  has  /or  betting^ 
declared  the  object  it  had  in  view  in  passing  the  Act)  it  can  be    RoMcowr§e 
said  that  the  business  of  a  professional  bookmaker,  when  carried   *7J?^ 
on  by  him  in  an  inclosure  at  a  race  meeting  in  the  ordinary  way    —**  House, 
in  the  circumstances  above  stated,  was  aimed  at  by  the  Legisla-  o^Ue,  room,  or 
ture,  and  was  the  mischief  it  intended  to  put  down.     Assuredly  ^^^/^t 
it  cannot  be  so  said.     First  of  all,  the  business  of  a  professional   yict.  c.  119, 
bookmaker  at  a  race   meeting,  whether  on  credit  or  for  ready      »».  1, 3. 
money,  was  not  ''  a  kind  of  gaming  '^  which  had  '^  of  late  sprung 
up.''     It  was  as  old  as  the  present  century.     Secondly,  book- 
makers at  a  race  meeting  orainarily  ''  open  "  no  ''  places  called 
betting  houses  or  offices  "  or  anything  equivalent  to  them,  nor  as 
"  owners  or  occupiers  of  such  houses  or  offices  "  do  they  receive 
money  in  advance.      Thirdly,  it  will  be  noticed  that  this  then 
well-known    business    of    a    professional    bookmaker  at  race 
meetings  is  not  mentioned  in  this  preamble,  and  it  will  not  be 
found  alluded  to  throughout  the  Act.      It  appears  to  me  when 
this  part  of  the  Act  is  considered,  that  the  then  well-known  busi- 
ness of  professional  bookmakers  at  race  meetings  was  not  only 
not  aimed  at  by  the   Legislature  but  was  purposely  omitted. 
If  the  object  of  the  Legislature  was  to  bring  within  the  meshes 
of  the  Act  the  accustomed  business  of  professional  bookmakers 
at  race  meetings — a  business  which  for  upwards  of  half  a  century 
had  been  notoriously  carried  on  thereat  throughout  the  kingdom, 
it  is  inconceivable  that  the  preamble  should  have  confined  (and, 
as  I  think,  studiously  confined)  the  declared  object  of  the  Act  to 
a  kind  of  gaming  which  had  then  of  late  sprung  up  by  the  open- 
ing of  places  called  betting  houses  or  offices,  and  the  receipt  of 
money  in  advance  by  the  owners  and  occupiers  thereof.     More- 
over, it  appears  to  me  to  be  out  of  all  reason  to  think  that  this 
Act  for  the  suppression  of  betting  houses  and  offices  was  aimed 
at  the  owners  of  racecourses  who  permitted  their  indosures  to  be 
used  in  the  well-known  and  accustomed  manner.     Mr.  Asquith, 
in  a  very  excellent  argument  for  the  respondent,  sought  to  get 
rid  of  the  effect  of  this  preamble  by  making  his  point  upon  a  later 
part  of  the  Act,  which  I  have  hereafter  to  deal  with.     Now,  what 
effect  has  the  preamble  of  an  Act  of  Parliament  when  the  Act  has 
to  be  construed  ?      I  do  not  doubt  that,  if  the  words   of  the 
enacting  part  of  an  Act  of  Parliament  are  clear  and  unambiguous 
they  must  be  construed  according  to  their  ordinary  meaning,  even 
although  by  so  doing  the  Act  is  extended  beyond  what  is  shown 
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PowiLL      to  be  its  object  by  its  preamble*     But  the  preamble  must  always 

Th   k'  P^^^  ^^  important  part  in  the  constraction  of  a  statute.      In 

Park  Rack-   Stowell  V.  Zouch  (Plowden,  869)  Dyer,   C.J.  calls  the  preamble 

oointsK       of  a  statute,  *'  a  key  to  open  the  minds  of  the  makers  of  the  Act, 

Company     ^^^  ^\^q  mischief  which  they  intended  to  redress.'*     Lord  Coke 

*      said :  '^  The  rehearsal  or  preamble  of  the  statute  is  a  good  means 

1B97.       to  find  out  the  meaning  of  the  statute,  and,  as  it  were,  a  key  to 
"T         open  the  understanding  thereof  *'    (Co.  Litt.  79a,  and  4th  Inst. 
Piac9x^d    800).      Lord  Tenterden,  when  delivering  the  considered  judg- 
for  betting—  meut  of  the  Court  of  King's  Bench  in  the  year  1830,  in  Halton  v. 
Racecourse    Cove  (1  B.  &  Ad.  538,  at  p.  558)  thus  sums  up  the  matter :  "  It  is 
Betting^ri^Q   ^^^7  true,  as  was  argued  for  the  plaintiff,  that  the  enacting  words 
— "  H<mse,    of  an  Act  of  Parliament  are  not  always  to  be  limited  by  the  words 
office,  room,  or  of  the  preamble,  but  must  in  many  instances  go  beyond  it.     Yet, 
^^^16^^*17  "  ^^  *  sound  construction  of  every  Act  of  Parliament,  I  take  it  the 
Vict.r.  119,    words  in  the  enacting  part  must  be  confined  to  that  which  is  the 
.«s.  1,3.      plain  object  and  general  intention  of  the  Legislature  in  passing 
the  Act,  and  that  the  preamble  affords  a  very  good  clue  to  dis- 
cover what  that  object  was.''      Mr.  Asquith's  contention  is  that 
the  enacting  parts  of  the  Act  of  1853  are  such  that  they  clearly 
extend  the    Act  beyond  the  limited  objects  declared  in  its  pre- 
amble, and  that  bookmakers  carrying  on  their  business   within 
inclosures  at  race  meetings  in  the  ordinary  way  are  within  the 
enacting  parts  of  the  Act,  notwiihstanding  its  preamble.      He 
must  admit,  if  this  be  so,  that  owners  of  racecourses  who  know* 
iugly  and  wilfully  permit  such  business  to  be  carried  on  within 
their  inclosures  are  equally  liable,  with  the  professional  book- 
maker, to  fine  or  imprisonment.      Then  what  is  it  that  this  Act 
of  1858  in  its  enacting  parts  has  enacted.     By  sect.  1  it  enacts 
first  that  no  house,  ofiice,  room,  or  other  place  shall  be  opened, 
kept,  or  used  for  the  purpose  of  the  owner,  occupier,  or  keeper 
thereof,  or  any  person   using  the  same,  or  of  any  person  having 
the  care  or  management,  or  in  any  manner  conducting  the  busi- 
ness thereof,  betting  with  persons  resorting  thereto,  that  is  to 
say,  betting  either  on  credit  or  by  way  of  ready  money  ;  and 
secondly,  it  enacts  that  no  house,  office,  room,  or  other  place  shall 
be  opened,  kept,  or   used  for  the  purpose  of  any  money  or  valu- 
able thing  being  received  by  or  on  behalf  of  such  owner,  occupier^ 
keeper,  or  person  as  aforesaid  as  or  for  the  consideration  for  any 
assurance,  undertaking,  promise  or  agreement,  express  or  implied, 
to  pay  or  give  thereafter  any  money  or  valuable  thing,  on  any 
event  or  contingency  of  or  relating  to  any  horse  race.     This  in 
express  terms  hits  what  is  in  the  preamble,  namely,  betting  by 
way  of  deposit.      This  section   does  go  beyond  the  preamble  in 
this,  that  it  embraces  and  renders  illegal,  betting  by  way  of  credit 
which   is  not  within  the  preamble,  as  also  betting  by  way  of 
ready  money  which  is  within  the  preamble,  but  only,  be  it  observed^ 
if  either  takes  place  in  the  prohibited  premises.     There  are  also 
other  words  in  the  enacting  section  which  I  will  refer  to  hereafter. 
These  two  classes  of  betting  were  held  to  be  distinct  offencea  by 
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Lord  Coleridge^  O.J.  and  Collins^  J.  in  Bond  v.  Plumh  (70  L.  T.      Powell 
Rep.  405 ;  (1894)  1  Q.  B.  169).     This  first  section  thirdly  enacts  ^^^  ^^^^^ 
that  every  hoose^  office,  room,  or  other  place  opened,  kept,  or  nsed  p^^K  Raob- 
for  the  purposes  aforesaid  or  any  of  them  (that  is,  for  betting  on       oodbsb 
credit  or  by  way  of  ready  money)  is  declared  to  be  a  common     ^J^I^^J 

nnisance^  and  contrary  to  law.     Sect.  2  enacts  that  every  honse,        

office,  room  or  place  opened,  kept,  or  used  for  the  parposes  afore-        1897. 
said,  or  either  of  them,  shall  be  taken   and  deemed  to  be  a     qS~^  _^ 
common  gaming-honse  within  the  Act  of  1845  (8  &  9  Yict.  c.  109).    pi^yued 
If  a  hoQse  is  proved  to  be  a  common  gaming-house  all  persons  for  betting — 
found  therein  may  be  arrested,  searched,  and  broaght  before  a    ^'^^^^^ 
justice  of  the    peace,    and    every   owner   or    keeper    of    such   Betting  ring 
house,    and    every     person   having    the    care    or  management    — "flata«, 
thereof    is   .liable    to    a    maximum    penalty    of    lOOZ.    or    six  og^e,  roam,  or 
months   imprisonment  with  or  without  hard  labour.     Sect.  11   ^__{^^i\ 
appears     to     me     to     have     practically    the     same    effect    as   viet.  e,ii9^ 
sect.  2,  and  it  gives  express  power  of  entry  into  any  house,  office,      •»- 1*  '^• 
room,  or  place  kept  or  used  as  a  betting  house  or  office,  and,  if 
necessary,  to  use  force  for  making  such  entry,  whether  by  break- 
ing doors  or  otherwise,  and  it  also  gives  express  powers  of  arrest 
and  search  therein.     Sect.  12  gives  similar  powers  to  the  metro- 
politan police  within  the  metropolis.     So  much  for  the  sections 
relating  to  the  premises  on  which  betting  is  prohibited  by  the 
Act.     I   now   come   to   sect.   8,  which  deals  with  the  persons 
owning,  occupying,  or  using  the  same.     This  section  makes  the 
doing  of  three  things  criminal,   and   subjects   the  offender   to 
penalties  similar  to  those  above-mentioned.     The  first  offence  is 
for  any  person,  being  the  owner  or  occupier  of  any  house,  office, 
room,  or  other  place,  or  a  person  using  the  same,  to  open,  keep^ 
or  use  the  same  for  the  purpose  of  betting  with  persons  resorting 
thereto,  t .e.,  upon  credit  or  by  way  of  ready  money.     The  second 
offence  is  for  any  person,  being  the  owner  or  occupier  of  any 
house,  room,  office,  or  other  place,  to  knowingly  and  wilfully 
permit  the  same  to  be  opened,  kept,  or  used  by  any  other  person 
for  the  purposes  aforesaid,  or  either  of  them — that  is,  betting 
upon  credit  or  by  way  of  ready  money.     And  the  third  offence  is 
for  any  person  to  have  the  care  or  management  of,  or  in   any 
manner  assist  in  conducting  the  business  of,  any  house,  office, 
room,  or  place  opened,  kept,  or  used  for  the  purposes  aforesaid, 
or  either  of  them,  which  means  the  assisting  in  the  conduct  of  the 
business  of  a  betting  house  for  carrying  on  betting  either  on 
credit  or  for  ready  money.     Neither  this  section  nor  the  Act 
prohibits  persons  (other  than  professional  bookmakers)  resorting 
to  betting  houses  for  the  purpose  of  betting  therein,  though  if 
found  there  they  are  liable  to  arrest  and  search,  and  to  be  taken 
before  a  justice  of  the  peace.     When  the  preamble  and  these 
sections  of  the  Act  are  read  together^  as  they  must  be  in  order  to 
understand  the  true  scope  of  the  Act,  in  my  judgment  the  enact- 
ing sections  have  reference  to  the  opening,  keeping,  and  using 
of  betting  houses,  offices,  and  rooms  or  other  places  akin  or 
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PowBLL      equivalent  thereto^  wherein  the  bariness  of  a  betting  hoase  or 

The  k^mfton  ^^^^^8  o&ce  is  carried  on.     There  are  words  in  the  enacting 

Pabk  Race-   sections  which  are  not  to  be  found  in  the  preamble ;  for  instance, 

0017B8B       the  words  "  room  or  other  place,''  "  any  person  using  the  same,'* 

9^^^     and  "  any  person  having  the  management  of  the  business  " ;  but 

'     these  words  were  inserted,  in  my  judgment,  not  for  the  purpose 

1897.        of  extending  the  operation  of  the  Act,  and  of  embracing  cases 

"'T'  __    not  within  its  operation,  but  for  the  better  carrying  out  of  the 

Ploctf  wMd    object  intended,  and  reaching  every  kind  of  evasion  which  might 

for  betting—  otherwise  have  been  attempted ;  and  that  this  was  the  view  of 

Racerour$9    Lush,  J.  will  be  secu  upon  reference  to  a  passage  in  his  judgment 

Betting^ ring  ^^  ^^^  ^*^®  ^^  HaigJi  V.  The  Town  Ooundl  of  Sheffield  (L.  Rep.  10 

--*' House,    Q.  B.  102,  at  p.  109),  with  which  passage  I  entirely  agree.   In  my 

ojM,  ro<w^  or  opinion,  when  the  Legislature  added  throughout  the  enacting 

""'-^e^iTy  ^®^*^^°^  ^^  *^®  ^°^  *^®  ^^^^s  "  o*'^®^  Pl^®  "  ^^  "  place,''  and 
Vict.  c.  119,  abstained  from  defining,  as  it  did,  what  those  words  should  mean, 
S8. 1, 3.  it  did  so  not  for  the  purpose  of  extending  the  ambit  of  the  Act, 
but  in  order  to  leave  it  to  the  Court,  as  each  case  arose,  to  deter- 
mine whether  the  individual  charged  was  or  was  not  in  fact 
attempting  to  evade  and  evading  the  Act  by  carrying  on  the 
business  of  a  betting  house  in  a  *'  place  "  akin  or  equivalent  to 
that  of  a  betting  house  or  office,  though  not  actually  in  a  house 
or  office.  It  is  for  this  purpose  that  tbe  words  ''  room,"  "  other 
place,"  ''place,"  ''any  person  using  the  same,"  "any  person 
having  the  management  of  the  same,"  were  added.  If  a  person 
carries  on  the  business  of  betting  in  a  place  akin  to  that  of  a 
betting  house,  whether  such  place  is  set  up  upon  a  racecourse  or 
elsewhere,  then  he  is  guilty  of  the  betting  made  illegal  by  the 
Act,  for  he  is  then  carrying  on  the  business  of  a  betting  house  in 
a  prohibited  place.  It  is  the  user  of  the  prohibited  place  for  the 
business  of  betting  which  is  struck  at  by  the  Act.  This,  in  my 
judgment,  is  the  true  construction  of  the  Act  for  the  suppression 
of  betting  houses.  The  Scotch  case  cited  by  Mr.  Joseph  Walton 
(Henretty  v.  Hart,  13  Bettie  (Court  of  Justiciary  Cases),  4th 
series,  9),  supports  my  view  of  the  Act.  I  now  come  to  three 
cases  decided  upon  the  Act  which,  in  my  view,  have  an  important 
bearing  upon  the  case.  There  are  but  three  cases  in  the  books 
during  the  forty-four  years  that  the  Act  of  1853  has  been  in 
operation  in  which  professional  bookmakers  at  race  meetings 
have  been  proceeded  against  under  the  Act.  In  each  the  book- 
maker was  convicted,  but  the  grounds  upon  which  the  conviction 
was  upheld  are  most  significant.  The  first  case  is  that  of  Shaw 
V.  Morley  in  1868  (19  L.  T.  Rep.  15 ;  L.  Rep.  3  Ex.  137),  which 
related  to  a  plot  of  ground  outside  the  inclosure  at  Doncaster  race 
stand,  upon  which  had  been  erected  a  wooden  structure  of  five 
feet  high,  fronting  two  ways,  one  to  the  course,  the  other  to  the 
inclosure.  It  was  covered  with  green  baize,  and  had  boards  used 
as  desks  fronting  each  way.  Upon  this  structure  were  the  words 
"  William  Nicholl  of  Nottingham,"  and  papers,  partly  printed 
and  partly  written,  with  the  names  of  the  racehorses  and  betting 
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prices.    The  betting  lists  so  exhibited  had  on  them  the  odds      Powbll 
npon  and  against  each  horse  in  each  race,  which  William  NichoUs  ^^^  iciMProN 
the  proprietor  of  the  stracture,  was  willing  to  bet.     The  appel-  p^rk  kacb- 
lant  Shaw  transacted  the  betting  business  so  carried  on  at  one       ooorsb 
frontage  of  this  structure  for  NicholL      Kelly,  C.B.,  aud  Martin      ^^^J 

and  Pigott,   BB.,  held  that  what  Shaw  was  doing  was  within         * 

sect.  3  of  the  Act,  and  quite  rightly,  for  what  he  was  doing  was        1897. 
in  truth  and  in  fact  carrying  on  the  business  of  a  betting  house         ""^^ 
or  office,  if  not  in  a  betting  house,  office,  or  room,  at  any  rate  in    p^^  ^^^ 
a  place  akin  or  equivalent  thereto,  and  was,  therefore,  carrying  for  betting^ 
on  a  betting  business  in  a  prohibited  place.     If  Shaw  had  not    B««««>»«« 
been  convicted  because  he  was  not,  in  fact,  using  a  betting  house  Beitlngl^ 
or  office,  the  Act  would  clearly  have  been  evaded,  for,  as  I  have    —"  Hoiue, 
said,  a  man  may  well  set  up  and  use  a  betting  house  or  office,  or  <#««.  ^<*<^*  ^ 
other  place  akin  or  equivalent  thereto  upon  a  racecourse,  and  ^  J^^^  ^^ 
carry  on  the  business  of  a  betting  house  thereat.     The  next  case    vict,.  c.  119, 
is  that  of  Bows  v.  Fmwick,  in  1874  (30  L.  T.  Rep.  524 ;  L.  Rep.      ««•  1,3. 
9  G.  P.  339).     This  case  went  a  step  in  advance  of  the  last,  but 
was  really  decided  upon  similar  grounds.     In  this  case  a  profes- 
sional bookmaker  upon  the  Roodee  at  Chester,  during  the  races, 
stood  upon  a  stool,  two  feet  six  inches  high,  over  which  was 
a  large  umbrella  capable  of  covering  several  persons,  upon  which 
was    painted  ''G.    Bows,   Victoria   Club,   Leeds,''   and   which 
umbrella  was  fixed  into  the  ground  with  a  spike.     There  was 
also  a  card  exhibited — "  We  pay  all  bets  first  past  the  post." 
The  Court  (which  consisted  of  Lord  Coleridge,  C.J.  and  Brett 
and   Denman,   JJ.)  held   that  this   business   so   carried  on  by 
the  bookmaker  was  within  sect.  3  of  the  Act  of  1853,  because 
the  bookmaker   was    carrying  on    his   business   in   what   Lord 
Coleridge,  C.J.  called  a  ''fixed  and  ascertained  place.''  Brett,  J. 
said  that ''  the  kind  of  gaming  prohibited  is  the  opening  and 
keeping  a  place  for  the  purpose  of  gaming  or  betting   with 
persons  resorting  thereto— a  fixed  place  to  which  all  persons 
may  resort.''     Denman,  J.  said  that  it  was  enough  to  bring  the 
place  used  by  the  appellant  within  the  Act  because  there  was 
''  a  piece  of  ground  ascertained  and  appropriated  by  the  appel- 
lant for  carrying  on  his  proceedings."     The  ratio  decidendi  of 
these  learned  judges  appears  to  me  to  be   that  the   evidence 
showed   that   ike  appellant   was  carrying  on   his   business   of 
betting  within  a  prohibited  place,  that  is  a  place  akin  or  equiva- 
lent to  that  of  a  betting  house  or  office,and  that  this  was  the  infer- 
ence which  they  drew  troxa  the  facts  proved.     I  do  not  dissent 
from  the  inference,  but  I  think  that  it  is  the  limit  to  which  the 
provisions  of  the  Act  can  be  extended.     The  last  case  is  that  of 
Gallomay  v.  Maries,  in  1881  (45  L.  T.  Rep.  763;  8  Q.  B.  Div. 
275).     In  this  case  the  Court  went  further,  and,  with  submission, 
I  think  went  too  far.     A  bookmaker,    together   with   a    com- 
panion, carried  on  his  business  of  betting  at  Four  Oaks  Park 
races  within  the  inclosure,  the  companion  standing  upon  a  small 
wooden  box  unattached  to  the  ground.     The  Court  (Grove  and 
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PowBix      Lopes,  JJ.)  held  this  to  be  within  sect.  8  of  tlie  Act.    Gh^ve,  J. 

T     igImptov  ^®'^  ^^   ^   ^®    ®^    because    the   box    defined   a    certain   spot. 

Park  Raob-    Lopes,   J.,  after  pointing   out  that  putting   down   a  piece  of 

cou&sB       matting  and  standing  upon  it  would  have  been  the  same  thing. 

Company     assented  with  much  doubt  to  upholding  the  conviction,  thinking 

*     himself  bound  by  Bow8  v.  Fenwick  {uhi  sup,).     I  cannot  think 

1897.        that  the  correct  inference  in  this  case  was  drawn,  viz.,  that  this 
T"  _    appellant  was  keeping  or  using  a  place  akin  or  equivalent  to  a 
Place^ed    betting  house  or  office.     Bat  whatever  may  be  said  of  these 
for  betting—  three  cases,   there  is  this  undeniable  fact  apparent  in   each — 
Racecourse    that   not   one   of   the   eight  learned   judges   who  respectively 
Zt^7^  ^®«i^?d    them   (Kelly,    C.B.,    Martin,   B.,    Piggott,    B.,    Lord 
— "  House,    Coleridge,  O.J.,  Brett,  Denman,  Grove,  and  Lopes,  JJ.)  would 
ojBUce,  room,  or  have  held  the  convicted  bookmaker  to   have  brought  himself 
^*^i6^!tV7    ^^*^^^  *^®  -A-ct  of  1853,  had  it  not  been  for  the  special  uses  he 
Viet.c.  119,   had  made  of  the  particular  desk,  the  stool  and  umbrella,  and  the 
88. 1,3.       box.     It  is  immaterial  whether  the  right  inference  was  drawn  or 
not  from  the  proved  facts  of  these  cases;  the  point  is,  and  a  most 
important  point  it   is,  that  not   one    of  these   learned  judges 
would  have  held  the  point  tenable  that  professional  bookmakers, 
by  using  an  inclosure  at  a  race  meeting,  as  they  did  in  the 
present  case,  had  brought  themselves  within  the  Act  of  1853, 
and  had  it  not  been  for  the  special  use  which  had  been  made  of 
the  desk,  the  stool  and  umbrella,  and  the  box  in  these  cases,  the 
convictions  would  obviously  have  been  quashed.     There  is  there- 
fore a   formidable  consensus   of  judicial  opinion  to  be  set  off 
against  the  opinion  of  the  five  learned  judges  who  decided  in 
the  present  year  the  case  of  Hawke  v.  Dunn  {u6i  sup.) .     I  do  not 
propose  to  deal  with  the   numerous  cases   which  have  arisen 
about  the  user  of  rooms  at  public-houses  by  betting  men  when 
carrying  on  their  business  of  betting  with  persons   resorting 
thereto,  for  ^'  house  ^'  and  *'  room  ''  are  specifically  mentioned  in 
the  Act  as  two  of  the  prohibited  places  when  used  by  a  betting 
man  for  the  carrying  on  of  his  business  of  betting  therein,  and 
in  my  judgment  these  cases  have  no  application  to  betting  in  an 
inclosure  at  a  racecourse  in  the  usual  way  as  in  the  present  case. 
There  are,  however,  two  cases,  decided  in  1874,  to  which  I  must 
refer.     The  first  is  the  case  of  Eastwood  v.  Miller  (30  L.  T.  Rep. 
716 ;  L.  Rep.  9  Q.  B.  440).    In  this  case  the  occupier  of  inclosed 
grounds  containing  nearly  four  acres  was  charged  that  he  did 
unlawfully  use  a  certain  place,  to  wit,  a  field,  for  the  purpose  of 
betting  on  a  certain  pigeon  shooting  match  for  money,  contrary 
to  16  &  17  Vict.  c.  119,  s.  3.     It  is  true  that  professional  book- 
makers were  present,  but  Lush,  J.  apparently  took  the  question 
to  be  whether  the  appellant  permitted  the  place  to  be  used  for 
the  purpose  of  betting,  and  Archibald,  J.  said :  ''  There  are  two 
questions :    first,   whether  this    place    is   a    place    within    the 
meaning  of  16  &  17  Vict.  c.  119;  and  secondly,  whether  there 
is  evidence  that  it  was  permitted  to  be  used  for  the  purpose 
of  betting.'^     I  must  point  out  that,  if  this  was  the  question. 
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there  was  no  offence  committed,  fot  it  cannot  be  contended  that      Powsll 
owning,  occupying,  keeping,  or  using  a  place  for  persons  betting  ..     ^npjo 
therein  inter  se  is   any   offence   within   the   Act.      It   is  also  ParkRaci- 
remarkable  that  neither  Shaw  v.  Morley  {uhi  sup.)  nor  Bows  v.      ooursb 
Fenwick  {ubi  »up.)  was  called  to  the  attention  of  the  Court.     It      Lnm^ 

may  be  that  the  latter   case  had   not   been   published  in   the         

reports  before  the  day  when  Eastwood  v.  Miller  {ubi  svp.)  was        1897. 
decided,  and  it  should  also  be  noticed  that  Eastwood  v.  Miller        "":~  _^ 
was  only  argued  on  one  side.     If  this  case  decided  that  a  pro-    pi^^ed 
fessional  bookmaker,  moving  about  a  four-acre  field  and  betting  for  hetting- 
with  persons  desirous  of  betting  with  him,  is  using  a  place  akin    Racecourse 
or  equivalent  to  a  betting  house  or  office,  I  respectfully  say  that  sMing  ring 
in  my  judgment  the  decision  is  wrong.     The  other  case  is  that    —"Houae, 
of  Haigh  y.  The  Town  Council  of  Sheffield  (L.  Rep.  1.0  Q.  B.  office,  room,  or 
102),  in  which  the  appellant  was  charged   with  keeping    and  ^_ie^4.i7 
wilfully   permitting   a   cricket   ground   of    which    he   was   the    viet.  e.  119, 
occupier  to    be   used   by   certain    persons  for   the   purpose   of      «».  1,3. 
betting    with   persons    resorting   thereto.       Fifteen   or   twenty 
professional  bookmakers  stood  on  chairs  and  stools  in  different 
parts  betting  with  different  persons,  and  each  had  a  man  behind 
him  recording  the  bets.     The  magistrates  convicted  the  appel- 
lant, and  the  Court  of  Queen's  Bench  (Blackburn,  Miller,  and 
Lush,  JJ.)   held  that  they  were  right.     If  this  conviction  had 
been  supported  upon  the  inference  drawn  in   Bows  v.  Fenwick 
{ubi  sup.)  I  should  have  had  nothing  to  say  to  it,  but  it  does 
not  appear  to  have  been  so.      Blackburn,  J.  at  p.   105  said : 
''  By  sect.  3  it  is  made  an  offence  in  the  owner  or  occupier  to 
permit  the  place  to  be  kept  or  v^ed  for  the  purpose  of  betting. 
It  must  be  taken  on  the  statement  of  the  case  that  the  appellant 
was  well  aware  of  what  was  going  on  '' ;  and  at  p.  107  :  "  The 
magistrate  was    therefore    right   in   saying    the   appellant   did 
permit     the   place   to    be    used    for  betting;  on  the  principle 
that  a  man    must   be   taken   impliedly   to    be    answerable    for 
what  he  knows  to  be  the    ordinary  consequence  of   what   he 
expressly  permits."     To  use  or  permit  a  place  to  be  used  for 
the  purpose   of   betting,   as   before  pointed  out,  is   no   offence 
at  all ;  but  to  use  or  permit  a  betting  house,  office,  or  room, 
or  other  place   akin   or   equivalent   thereto,   to    be    used    for 
the  purpose  of  carrying  on  the  business  of  a  betting  house  or  office 
is  the  offence  created  by  the  Act  and  what  is  rendered  illegal. 
If  this  case  decides  that  professional  bookmakers  moving  about 
a  field^  betting  with  those  of  the  public  who  are  willing  to  bet 
with   them,  are  carrying  on  the  business  of  a  betting  house  in 
a  place  akin  or  equivalent  to  that  of  a  betting  house  or  office,  I 
do  not  agree  with  it^  and  I  think,  if  this  be  so,  that  this  decision^ 
as   well   as    Eastwood   v.    Miller    {ubi    sup,)    is   wrong.     Lord 
Coleridge,   C.J.  and  I,  in  1888,  in  the  case  of  Snow  v.  Hill  (52 
L.  T.  Rep.  859;  14  Q.  B.  Div.  588)  held  that  the  appellant,  who 
was  charged  that  he^  being  a  person  using  a  certain  place,  to 
wit^  a  reserved  portion  of  a  Beld,  unlawfully  did  use  the  said 
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PowBLL      place  for  the  purpose  of  betting  with  persons  resorting  thereto, 

^     J^'  was  not  within   the    Act   of   1853,   because   he   exercised  his 

Park  Raob-  basiness  of  bookmaker  upon  no  ascertained  piece  of  ground^  in 

00UR8B       other  words,  upon  no  premises  akin  or  equivalent  to  a  betting 

CoMPAMT     house  or  office,  as  in  8haw  v.  Morley  {vhi  »wp.),  Bows  ▼.  Fenmck 

'      {ubi  8tip.),  and  as  had  been  held  in    Gallaway  v.  Ma/ries  {ubi 

1897.        8up.),  and  we  followed  the  more  recent  cases  in  preference  to 

T  __    Eastwood  v.  Miller  {ubi  sup.)  and  Haigh  v.  The  Town  Council  of 

Piaceuaed    Sheffisld  {ubi  swp.).     It  is  a  mistake  to  say^  as  Hawkins,  J.  said 

for  betting—  in  Beg.  V.  Precdy  (17  Oox.  433)  in  1888,  and  again  in  Hawke  v. 

?*^^^'^    Dunn  {ubi  sup.),  that  we  decided  Snow  v.  Hill  {ubi  sup.)  upon  the 

Beiti'M^ring  ground   that  there  was  no  evidence   that  the  bookmaker  was 

— "  House,    carrying  on  the  business  of  a  bookmaker,  but  was  only  carrying 

office,  room,  or  on  betting  as  one  of  the  public.     The  view  of  Snow  v.  Hill  {ubi 

-Te^^  n  '  ^P')  ^^^^^  ^J  Lindley,  L.J.  in  Liddell  v.  Lofthouse  (74  L.  T. 

Fict.c.  119,   Rep.  139;  (1896)  1  Q.  B.  295)  is  correct,  and  I  also  agree  in 

^•1*3.      hig  judgment  therein  when  he  drew  the  inference  and  held  that 

the  hoarding  in  that  case  was  a  '^  place''  within  the  meaning  of 

the  Act.     1  also  agree  with  what  Lindley,  L.J.  said  of  the  case 

of  Doggett  v.  Cattems  {ubi  swp.),  and  I  have  nothing  to  add 

thereto.     For  the  reasons  above  I  am  of  opinion  that  to  use  an 

inclosure  at  a  race  meeting,  as  it  was  used  in  the  present  case,  is 

not  the  user  of  a  place  akin  or  equivalent  to  a  betting  house  or 

betting  office,  which  is  what  is  prohibited  by  the  Act.     In  my 

judgment,   the   case   of  Hcmhe  v.   Dv/nn   {ubi    svp.)   was   not 

correctly  decided,  and  the  Court  was  not  justified  in  extending 

the  meaning  of  the  Act,  as  it  did,  by  in  reality  striking  out  the 

dominant   words  "house,  office,  or  room,''  and   relying   upon 

the  words  ''  other  place  "  as  if  they  were  the  dominant  words  of 

the   section.     If  this  construction   of   the  Act  be  correct   the 

dominant  words  are  mere  surplusage,  which  is  a  construction 

that  I  cannot  adopts  and  in  my  judgment  this  appeal  must  be 

allowed. 

RiGBY,  L.J.  read  the  following  judgment. — I  have  the  mis- 
fortune to  differ  in  this  case  from  my  learned  brothers,  but^  as  I 
have  formed  an  opinion  differing  from  theirs,  I  feel  bound  to 
give  my  reasons  at  considerable,  but  I  hope  not  undue^  length. 
The  facts  admitted  in  this  case,  so  far  as  they  appear  material^ 
are  as  follows  :  The  "  Reserved  Inclosure/'  as  it  is  called,  is  part 
of  the  lands  called  "  The  Kempton  Park  Racecourse,"  owned 
and  occupied  by  the  defendant  company,  and  does  not  exceed  a 
quarter  of  an  acre  in  area.  Its  linear  dimensions  appear  to  be 
about  forty  yards  by  thirty.  At  one  end,  being  that  most  distant 
from  the  actual  racecourse,  it  consists  of  raised  tiers  of  seats 
covered  over  with  a  roof  forming  part  of  the  grand  stand.  The 
rest  of  the  inclosure  is  fenced  off  from  the  adjoining  land  by 
iron  rails,  but  it  is  not  covered  in.  Professional  betting  men,  or 
bookmakers,  frequent  the  inclosure  on  race-days  in  numbers 
varying  from  100  to  200.  The  whole  number  of  persons 
admitted  to  the  inclosure  on  race-days  varies  from  500  to  2000. 
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The  bookmakers  attend  for  the  parpose  of  carrying  on  their      I'owsll 
basiness  there  in  manner  described  in  the  particulars.     Of  other  ^     ^mpto 
members  of  the  public   frequenting  the  inclosure  the  greater  p^^  Raok- 
number  go  there  for  the  purpose  of  backing  horses  with  book-       ooubsb 
makers,  but  a  certain  number  do  not  bet  at  all.      The  book-      Oo*«*amt 

maker  in    the  inclosure   invariably   carries  on  the  practice   of       

betting    there   as  described  in  the   particulars.      He   does  not        1897. 
confine  himself  to  any  fixed  spot  in  the  inclosure,  nor  does  he        ""T"  _ 
use    any  such    apparatus  as   a   desk,  stool,    umbrella,  or  tent,    pi^^ed 
though  any  particular  bookmaker  is  usually  to  be  found  in  or  for  betting— 
near  the  same  part  of  the  inclosure.      With  a  few  exceptions,    Rficecourae 
when  betting  takes  place  on  future  events,  the  betting  is  con-  setti^ring 
fined  to  betting   on  the  races    of  the   day;    and  no    betting    —"House, 
commences  on  any  individual  race  before  the  names  of  the  horses  ojM,  room,  or 
which  are   going  to   run   in  that  race  are  announced   on   the  *'!_iV**n 
telegraph  board,  usually  about  a  quarter  of  an  hour  before  the    Ftce.c.  119, 
time  appointed  for  the  race  to  be  run.      Such  betting  is  known      «<•  ii  3. 
as  post  betting,  and  continues  in   most  cases  till  the  fall  of  the 
flag  when  the  horses  start,  and  bets  are  frequently  made  while 
the  race  is  being  run.      Members  of   the    general  public  are 
generally  backers,  and  each  selects  as  a  rule  one  horse  which  he 
desires  to  back.     In  general  it  is  the  object  of  the  bookmaker  to 
back    the  field  against  as    many    horses    as    possible.      These 
general  propositions  are,  however,  subject  to  important  excep- 
tions as  pointed  out  in  the  particulars.     The  practice  of  calling 
out  the  odds  which  he  will  give  or  take  in  respect  of  a  particular 
horse   is  largely  adopted   by  every    bookmaker  betting  in  the 
inclosure^  for  the  purpose  of  attracting  the  attention  of  backers. 
No  person  in  the  inclosure  is  admitted  with,  or  has  any  greater 
or  less  right   to  act   as  a  bookmaker  than  any  other  person, 
although    in   fact  and  practice  the  limited   number  of  persons 
who  do  act  in  that  capacity  collectively  form  the  market  for  such 
bets  as  the  rest  of  the  public  or  the  backers  wish  to  make.    Some 
bookmakers  carry  on  a  ready-money  business  in  the  inclosure, 
that  is  they  usually  require  the  backer  to  deposit  his  stake  in 
respect  of  the  bet  at  the  time  the  bet  is  made.     Others  do  the 
greater  part  of  their  business  on  credit,  that  is  to  say,  no  money 
is  deposited  on  either  side,  but  they  only  do  business  in  this 
way  with  persons  whom  they  know  to  be  of  good  credit.    Should 
any  person  unknown  to  them  offer  to  bet  with  them,  they  would 
either  decline  to  bet  or  require  such  person  to  deposit  his  stake. 
All  the  above  facts  are  to  be  found  in  the  pleadings  or  particulars, 
and   are  taken   and    admitted  to  be  true.       In   their   defence 
(paragraph  2)  the  defendant  company  denied  that  it  knowingly  and 
wilfully  permitted  the  inclosure  to  be    used   for  the  purposes 
alleged,  but  before  the  Lord  Chief  Justice,  and  again  before  the 
Court  of  Appeal,  it  was  distinctly  admitted  that  the  defendant 
company,  knowing  the  facts  as  to  the  user  of  the  inclosure  above 
referred  to,  went  on  admitting  persons  to  the  inclosure  and  charging 
them  an  extra  fee  for   admission   thereto,  and  in  that   sense 
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PowKLL      permitted  the  user.     On  this  admission  it  would  seem  that  the 
Thb  Kempton  ^^feii^Jant  company  does  in  law  permit  the  user  such  as  is  shown 
Park  Raob-   in  the  particulars  of  the  inclosure.    As  a  sort  of  supplement  to  the 
Cow2irr     P^r^ic^^8,rs,  there  is  an  important  statement  of  fact  with  reference 
Limited.      ^  what  has  taken  place  in  other  inclosures,  which,  so  far  as  is 
—        necessary  will  be  dealt  with  hereafter  when  the  effect   of  the 
1897.       preamble  is   considered.     On   the  admitted  facts  the  following 
Gaming—    observations  occur  :  The  area  of  the  inclosure  does  not  equal  that 
Place  U8ed    of  many  rooms   that   might   be  mentioned.     If  there   was  an 
for  betting—  average  attendance  of  bookmakers  (150),  the  whole  area  (about 
incioswr^    1200  yards)  would  afford  on  an  average  for  each  bookmaker,  if 
Betting  ring  they  distributed  themselves  evenly,  about  eight  superficial  yards, 
—*'Hou8B,    the  area  of  only  a  very  small  room  or  office  of  eight  feet  by  nine 
''Sr'platfe"^^®®*-     ^^  however,  as  is  probable,   the  bookmakers  take  their 
—16 1*  17    positions  on  the  outside  of  the  inclosure,  as  being  the   place 
Viet.  c.  119,   where  they  would  be  most  easily  found,  there  would  not  be  a 
»».  1 3.      lineal  yard  for  each  bookmaker.     It  is  true  the  position  of  a 
particular    bookmaker  in   the   inclosure   is   not  fixed    to    any 
particular  spot,  or  indicated  by  any  mark,  but  as  he  is  usually  to 
be  found  in  or  near  the  same  part  of  the  inclosure,  it  seems  plain 
that  he  must  practically  confine  himself  to  a  space  in  the  inclosure 
not  exceeding  the  dimensions  of  a  very  small  room.     During  the 
quarter  of  an  hour  or  so  within  which  the  betting  on  a  particular 
race  is  practically  confined,  the  inference  must  be  that  for  prac- 
tical purposes  he  may  be  as  easily  found  by  those  who  look  for 
him  as  though  he  were  all  the  time  seated  at  a  desk  or  standing 
on  a  box  or  platform  of  his  own.     During  the  same  time  his 
opportunities  of  betting  with  persons  who  resort  to  the  inclosure, 
and  their  chance  of  finding  him  to  bet  with,  will  be  as  great  as 
if  he  were  in  a  house,  room,  or  office.     Lastly,  subject  to  the 
question  whether  the  inclosure  is  a  place  within  the  meaning  of 
the  Act,  it  is  plain  that  the  kind  of  betting  carried  on  there  is 
that  which  was  struck  at  by  the  Act,  for  the  bookmakers  not 
only    bet    with  persons  resorting  to  the  inclosure,  but  receive 
deposits  on  promises  to  pay,  though  this  practice  is  subject  to 
the  limitations  mentioned  by  the  particulars.     The  three  main 
points    for    decision    are — (1.)    Whether    the    inclosure    is    a 
place  within  the  meaning  of  the  Act.     (2.)  Whether  it  is  kept 
or   permitted   to    be  used  by   the  defendant  company  for  any 
purpose  forbidden  by  the  Act.     (3)  Whether  there  is  anything 
in  the  Act  from  which  it  can  safely  be  inferred  that  such  an 
inclosure  was  intended  to  be  excepted.     Having  regard  to  the 
admission  made  at  the  trial.  No.   2  seems  to  depend  upon  the 
question  whether  within  the  meaning  of  the  Act  the  inclosure  is 
used  by  the  bookmakers  frequenting  it.     It  will  be  convenient 
to  deal  first  with  the  enacting  clauses  which  must  govern,  unless 
there  be  some  ambiguity  which  makes  it  permissible  to  refer 
to  the  preamble.     Sect.  1  contains  the  leading  enactment  which 
has  to  be  oonstmed.     Leaving  out  words  inapplicable  to  the 
present    case^    the    section    provides    that    no    house^     office, 
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room^     OP    other    plaoe    shall    be    opened^     kept^     or    used      Powbll 
for     the     purpose     ...     of    any    person     using    the    same  r^^  kbmpton 
for  betting  with  persons  resorting  thereto,  or  for  the  purpose   pabk  Racb- 
of  any  money  or  valuable  thing  being  received  by  or  on  behalf       ooorbb 
of  a  person  using  the  same  as  a  consideration  for  a  promise  to  pay     LnuTi©^ 

money  on  any  event  relating  to  a  horse  race.     It  is  reasonably        

plain   from   the   enacting   clauses   that   the  very  general   word        1897. 
"  place  "  as  used  here  must  receive  some  limitation.     If  a  man    Qc^i^^^— 
were  to  use  within  the  meaning  of  the  Act  every  place  on  which    piace  used 
he  happened  to  stand  when  he  made  a  bet,  or  received  a  deposit,  M  betting^ 
the  operation  of  the  statute  would  prevent  any  person  carrying    ^^^^^^^ 
on  the  business  of  a  bookmaker,  or  perhaps  any  betting  at  all.  B*ttiyig  Hng 
A  "  place,^^  however,  need  not  be  a  house,  office,  or  room.    Such    — "  ifoiM«, 
a  construction  would  be  equivalent  to  striking  it  out  of  the  Act.  °'^^^»  ^^^^'  V 
It  is  said  that  it  must  be  ejtcsdem  generis  with  house,  office,  or  ^ —\i^Xi 
room.    But  the  difficulty  in  such  a  case  is  to  determine  the  genus    Vxci.  c.  119, 
which  is  to  comprise  as  species  all  the  cases  that  have  to  be  dealt      ^-  ^*  ^* 
with,  and,  as  that  can  oidy  be  gathered  from  the  Act  taken  as  a 
whole,  not  much,  if  any,  assistance  can  be  obtained  from  the 
ejusdem  generis  doctrine.     It  will  be  safer  and  easier,  and  at  the 
same  time  sufficient  for  the  present  case,  to  indicate  some  place 
that  must  be  included  rather  than  to  attempt  a  definition  to  cover 
all  places  that  ought  to  be  included  in  the  Act.     The  words 
"  other  place "  being  obviously  introduced  to  supplement  the 
words  "  house,  office,  or  room,'^  it  would  be  wrong  to  exclude 
any  place  the  use  of  which  involves  exactly  the  same  mischief. 
Perhaps  it  would  be  safe  to  say  that  no  place  should  be  excluded 
to  which,  in  a  reasonable  sense,  persons  can  resort  with  a  reason- 
able business  probability  of  being  brought  into  contact  there  for 
practical  betting   purposes  with  a  person  or   persons   using  it 
for  betting  with  those  who  do  resort  to  it,  if  the  latter  choose  to 
bet.     At  any  rate,  it  would  seem  clear  that  mere  variation  in  the 
physical  condition  of  a  place  accessible  as  a  place  of  resort — as, 
for  instance,  whether  the  place  is  or  is  not  covered  for  the  time 
being   wholly  or  partially  by  a  roof — cannot  form  the  test  for 
determining  whether  it  &lls  within  the  Act  or  not.  A.n  uncovered 
yard,  whether  or  not  included  within  the  curtilage  of  a  house,  an 
uncovered    skating-rink   or   skittle-alley,   a   piece    of    building 
ground  for  the  time  being  either  entirely  vacant,  or  with  build- 
ings in  no  way  covered  in,  are  all  cases  in  which  the  mischief 
and  nuisance  arising  from  their  being  used   for   the   purposes 
forbidden  by  the  Act  would  be  in  no  way  increased  by  covering 
them  in,  or  mitigated  by  their  being  left  uncovered.     The  same 
thing  may  be  said  of  the  way  in  which  a  place  is  bounded,  except 
perhaps  that  an  inclosure  surrounded  by  an  open  railing,  or  a 
place  uninclosed,  but  capable  otherwise  of  identification,  may  be 
more  of  a  nuisance  than  one  which  is  entirely  fenced  off  by  walls 
of  masonry  from  the  view  of,  and  so  as  to  prevent  interference 
from  within  with,  the  outside  public.     If  an  inclosure  similar  in 
all  respects  to  that  which  is  being  dealt  with  in  this  case  were 
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PowKLL      foand  to   be  used  in  a  town  for    purposoB  similar  to   those 

Thb  &BMPTON  ^^^  which   the    Reserved    Inclosure  is   used,    it    would   seem 

PabkRaok-  impossible   to   contend   that  it   would   not   be   a   place   within 

00UB8K      the  meaning  of  the  Act.     (2)  With  reference  to   user:  it   is 

Ln^^^     plain   that   the  same  rules   which  apply  to  houses  and  rooms 

must  apply  in  general  to  places  which  are  not  houses  or  rooms, 

1879.        but  still  are  within  the  Act.     Now,  it  seems  impossible  to  say 

Gomifui—    ^^^  *  ^^'^  ^^®®  ^^*  ^^^  *  house  or  a  room  which  as  a  whole  is  set 
Place  used    apart  by  the  owner  or  occupier,  or  permitted  by  him  to  be  used, 
far  betting'-'  for  purposes  forbidden  by  the  Act,  unless  he  confines  himself  to 
Racecowrae^   oue  spot  in  the  house  or  room,  as  the  case  may  be.      The  house 
Bettirig  ring  ^^y  contain  many  rooms,  or  the  room  may  be  very  large,  but  the 
-  "  House,    man  is  using  the  house  or  room  when  he  uses  any  part  of  it,  and 
^-^^f^*"^"*' Jf  the  Act  has  in   it  nothing  to   suggest  that   absolute  fixity   of 
^^IQ^VJ    position  or  any  other  localisation  of  the  user  than  is  involved  by 
Vict.c.  119,    the  boundaries  of  the  house  or  room  itself  is  necessary.      Again, 
88. 1, 8.      2t  seems  impossible  to  say  that  the  user  of  a  house  or  room,  to 
fall  within  the  Act,  must  be  an  exclusive  user  by  one  person  of 
the  whole  or  any  particular  part.     First  of  all,  this  would  involve 
the  change  of  the  more  general  phrase  ''  any  person  using  ^^  into 
the  more  restricted  phrase  "  the  person  using,''  for  which  there 
is  no  warrant.  But  further,  such  a  construction  of  the  Act  would 
leave  it  open  to  avoid  its  operation  in  a  vast  number  of  cases, 
though  the  mischief  struck  at  remained  or  was  increased.     It 
seems  impossible  to  contend  successfully  that  the  use  of  a  house 
or  room  with  the  permission  of  the  owner  and  occupier  by  one 
professional  betting  man  is  more  of  a  nuisance  or  otherwise  more 
objectionable  than  a  similar  use  by  more  than  one,  either  jointly 
or  one  competing  with  another,  at  the  same  time.      Indeed,  the 
more  men  permitted  to  use  the  house  or  room  at  the  same  time, 
the  greater  would  be  the  nuisance,  and  the  greater  the  probability 
of  mischief.     The  same  considerations  must  in  general  apply  to 
any  place,  not  being  in  a  house  or  room,  which  is  brought  within 
the  meaning  of  the  Act.      But  several  objections  to  this  con- 
struction as  applicable  to  the  present  case  have  been  urged.     It 
is  said  that  sect.  2,  which  provides  that  every  place  kept  or  used 
for  the  purposes  aforesaid,  or  any  of  them,  shall  be  taken  and 
deemed  to  be  a  common  gaming-house  within  the  meaning  of 
8  4  9  Vict.  c.  1 09,  shows  that  "  place  *'  should  be  confined  to 
something  in  the  nature  of  a  house,  and  that  the  section  cannot 
properly  be  applied  to  an  inclosure  open  to  the  sky.     But  the 
words  "  taken  and  deemed ''  are  usually  employed  to  indicate 
that  the  thing  spoken  of  is  not  in  itself  the  thing  which,  for  the 
purposes   of  attaching  to  it  certain  legal  incidents,  it  is  to  be 
deemed  to  be.      Then  it  is  said  that  it  is  impossible  to  suppose 
that  the   Legislature    intended    to  attach   the  incidents   of   a 
common    gaming-house    to    such    a    place    as    the    Reserved 
Inclosure.     The  proper  way  of  ascertaining  the  intention  is  by 
construing  the  words  used,  and  it  cannot  be  doubted  that  the 
Legislature  intended  to   attach   those  incidents   to    any  place 
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within  the  meaning  of  tJie  Act^  including  the  cases  of  uncovered      Powell 
places  in  towns  already  referred  to.      Of  course,  in  determining        Jj: 
the  meaning  of  the  word  *'  place/'  sect.  2  may  be  looked  at  as  p^^^x  Raoe*-^ 
well  as  any  other  part  of  the  Act.     But,  whatever  validity  sach      course 
an  arg^ament  misrht  have  in  the  case  of  an  entire  racecourse,     Oompakt 

which   may   extend   over  many    acres  and   be  resorted  to  by        

thousands  or  tens  of  thoasands  of  persons  who  never  bet  at  all,        1897. 
and  many,  and  indeed  most,  of  whom  may  never  come  into  con-        "T" 
tact  with  a  bookmaker  at  all,  it  cannot  outweigh  the   reasons    p^e  tfsdd 
for    considering    as    a  place    within   the    Act    the   Reserved  for  betting^ 
Inclosure    which   contains   on   an   average    not   less   than  one    R^^cecourse 
bookmaker   out  of   every  ten   persons  resorting   to   it,    whilst  ^settiiwiHng 
the  greater  number  of  the  persons  not  bookmakers  go  there  for    — "  House, 
the  purpose  of  backing  horses  with  bookmakers.      Places  which  office,  room,  or 
are  not  houses  may  under  the  provisions  of  8  &  9  Vict.  c.  109  ^^^Ye^i-^? 
itself  be  gaming-houses.     Sects.  11  and  12  of  the  Act  under  dis-    yid.  c.  119, 
cussion  show  that  it  was  the  deliberate  intention  of  the  Legisla-      ss.  i,  3. 
tare  to  apply  the  main  provisions  of  the  Ganging  Act  to  places 
within  the  Act,  and  if,  as  is  extremely  unlikely,  these  sections^ 
which  are  in  the  main  intended  to  procure  evidence  in  cases  of  sus- 
picion, were  to  be  put  in  force  in  a  case  like  that  of  the  Reserved 
Inclosure,  the  minority  who  attend   without  any   intention    of 
betting  would  only  have  themselves  to  thank  for  any  resulting 
inconvenience  occasioned  to  them.     (3)  It  is  said  that  the  Act 
was  not  intended  to  apply  to  betting  on  racecourses  at  all.     If 
by  this  is  meant  only  that  ordinary  betting  whether  between 
persons    who   are    not    professional    betting-men,    or   between 
professional  betting-men    who   in    no  way    attach    themselves 
to    a  place  for  the  purpose  of  betting  with  those   who  resort 
thereto,  it  is  apparently  true,  not  only  of  racecourses,  but  of  all 
other  parts  of  the  country.     Then  the  objection  has  no  reference 
to  the  state  of  facts  upon  which  the  Court  is  called  upon  to 
adjudicate.     But  if  it  means  that  every  sort  of  betting  is  per- 
missible, provided  only  that  it  takes  place  on  a  racecourse,  the 
objection  plainly  goes  too  far.      The  enacting  part  of  the  Act 
contains  no  reference,  direct  or  indirect^  to  racecourses  at  all.     It 
would   seem  to  be  impossible  to  contend  successfully  that  the 
defendant  company   might  lawfully  permit  a  house,    rpom^  or 
office  on  the  racecourse  to  be  used  by  a  bookmaker  for  purposes 
forbidden  by  the   Act,  though  apparently  there   would  be  no 
reason  why  they  should  not  have  done  so  if  the  Act  had  not 
been  passed ;    or,  again,  that  a  bookmaker  might  take  up  his 
stand  at  a  place  on  a  racecourse  outside  an  inclosure,  and  there 
carry  on  his  business  without  moving  from  the  spot,  though  pro- 
bably such  a  practice  prevailed  at  the  passing  of  the  Act,  and 
had  done  so  ever  since  bookmakers  came  into  existence  as  a 
class.     When  once  it  appears  that  the  Act  is  applicable  in  some 
cases  to  owners  and  occupiers  of  racecourses  as  well  as  to  other 
owners  and  occupiers,  the  contention  becomes  one  for  a  partial 
exception  only,    thf*t  is  to  say,  an  exception  of  inclosures  for 

VOL.    XVIII.  Q    Ci 
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PowKLL      betting  purj)oses,  which  is  certainly  a  difficult  one  to  support, 
T     K*M     X  ^^^  could  not  be  made  out,  unldss  there  can  be  shown  to  be  a 

PabkRace-   material  distinction  between  them  and  other  parts  of  racecourses. 
C0UR6K       Tlie  title  and  preamble  of  the  Act  have  mainly  been  relied  upon 

^^JJI^'*^  for  this  purpose.  The  title  may  be  dealt  with  shortly.  With 
__  reference  to  Acts  passed  as  this  was  before  1854,  when  the 
1897.        practice  of  the  House  of  Commons   was   altered  by  Standings 

^  "T"  _     Order   34,    which   for    the    first  time    authorised    the  House 

PUice  used    ^^  Committee  to  amend  the  title,  there  is  a  great  preponderance 
for  Uiivng—  of  authority  in  favour  of  the  proposition  that  the  title  forms  no 

Baceeowns^  part  of  the  Act,  and  cannot  even  be  looked  at  for  the  purpose  of 
Betting^ring  Construing  the   Act :    (see    Maxwell    on    Statutes,   2nd  edit., 

-^*'H<y\tse,    pp.  50,  51,  and  cases  there  cited).     But  this  question  need  not 

ojice,  roam,  or  \^  gone  into  further,  because  in  the  present-  case  it  is   quite 

^-!^6^4. 17    plain    that  the  Act  is  not  confined  to   the  purpose  indicated 

Vict,  c  119,  by  the  title.  The  preamble  no  doubt  stands  on  a  different 
9«.  1.  3.  footing,  since  it  does  form  part  of  the  Act.  But  there  are 
numerous  instances  in  which  the  enacting  clauses  have 
gone,  upon  their  true  construction,  beyond  the  scope  of 
the  preamble,  and  yet  have  not  been  controlled  by  it,  and  the 
true  rule  seems- to  be  that  the  preamble  cannot  be  resorted  to  for 
the  purpose  of  controlling  the  enacting  clauses,  either  by 
restricting  the  scope  of  them,  or  by  enlarging  it,  and  cannot  be 
relied  upon,  unless  it  be  in  itself  clear  and  precise  in  meaning,, 
and  there  is  some  ambiguity  in  the  enacting  clauses  themselves 
which  may  be  cleared  up  by  it.  Of  course,  cases  will  arise 
where  it  may  be  difficult  to  determine  whether  the  enacting^ 
clauses  do  or  do  not  present  such  an  ambiguity  as  to  require 
or  admit  the  explanatory  operation  of  the  preamble,  but*  the 
above  examination  of  the  enacting  part  of  the  Act  seems  to 
show  that  independently  of  the  preamble  there  could  be  no 
reasonable  doubt  as  to  the  construction.  Even  if  it  be 
admissible,  great  care  is  required  in  drawing  conclusions  from 
it.  The  recital  is:  '^ Whereas  a  kind  of  gaming  has  of  late 
sprung  up  tending  to  the  injury  and  demoralisation  of  improvi- 
dent persons  by  the  opening  of  places  called  betting  houses  or 
offices,  and  the  receiving  of  money  in  advance  by  the  owners  or 
occupiers  of  such  houses  or  offices,  or  by  other  persons  acting  on 
their  behalf,  on  their  promises  to  pay  money  on  the  events  of 
horse  races  and  the  like  contingencies,^^  and  then  follow  the 
words,  ^'  for  the  suppression  thereof  be  it  enacted,  &c."  Now,  it  is 
clear  that  the  enacting  clauses  do  go  beyond  the  preamble  in 
many  particulars  of  importance,  e.g.,  by  including  within  the 
prohibition  of  the  statute  some  places  which  are  not  houses  or 
offices,  and  also  by  including  houses,  offices,  and  places  where 
money  is  received  in  advance  not  by  or  on  behalf  of  the  owners 
or  occupiers,  but  by  persons  using  the  houses,  &c.,  and  also  by 
including  the  receipt  by  any  of  the  same  persons  not  only  of 
money,  but  also  of  any  valuable  thing,  and  also  by  extending 
their   (i.e.,   the   owners'  ox  occupiers^)  promises  to  pay   money 
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to  promises  by  any  of  the  aforesaid  persons,  to  give  any  valuable      Powell 
thing,  or  to  secure  the  paying  or  giving  by  some  other  person  ™     k^ipto  - 
of  any  money  or  valuable  thing.     There  can  be  no  doubt  that   PakkRack- 
these  extensions  of  the  operation  of  the  Act,  all  of  which  are  to       course 
be  found  in  sect.  1,  are  intentional  and  deliberate,  and  could  not     L^J^rair 

be  affected  or  controlled  by  the  preamble,  though  it  mentions         * 

none  of  them.     Why,  then,  should  it  be  held  that  the  equally        1897. 
plain  enactment  of  the  same  section,  whereby  every  house,  office,     -,  "T^ 
room,  or  place  opened,  kept,  or  used  for  the  purposes  mentioned,    tZll^d 
or  any   of  them,   is  declared   to   be   a  common  nuisance,   2kn^  for  betting— 
contrary  to  law,  should  be   subject  to  the  exception  of  places,    ^^course^ 
whether  on  a  racecourse  or  elsewhere,  which  had  been  for  a  BetHng^Hng 
considerable  time  so  opened,  kept,  or   used  ?     No  doubt  this    — "  House, 
preamble  mentions  that  a  kind  of  gaming  had  of  late  sprung  up.  <#^*»  ^^J^»  f,' 
These  words,  however,  would   be  sufficiently  satisfied  by   the  ^_!Xg%  17 
great  and  notorious  increase  shortly  before  the  passing  of  the    Vict.did^ 
Act  of  the  kind  of  gaming  referred  to,  without  its  being  neces-      "•  i-  8. 
sary  to  interpret  them  as  asserting  that  it  had  not  previously 
been   known.     But,   even  assuming  that  no  betting  houses  or 
offices   had  existed   otherwise    than   within   the   vague   period 
covered  by  the  words  "  of  late,^^  which  would  be  a  very  strong 
assumption  to  make,  if  we  are  also  to  assume  that  the  same  kind 
of  gaming  liad  been  openly  and  notoriously  carried  on  in  race- 
course inclosures  for  morei  than  half  a  century,  it  would  be  going 
far  beyond  the  principle  which  has  hitherto  been  applied  to  the 
control  by  the  preamble  of  the  enacting  clause,  if  it  were  held  that 
places  which  otherwise  would  fall  within  the  enacting  clauses  are 
to  be  excepted,  because  they  have  long  been  opened,  kept,  or  used 
for  the  forbidden  purposes.     The  respondents  rely  upon  a  state- 
ment introduced  at  the  end  of  the  particulars  to  the  effect  that 
the  description  of  betting  carried  on  in  the  Reserved  Inclosure 
applies  not  only  to  that  inclosure.     It  is  there  said  that,  at  the 
time  of  the  passing  of  the  Act  of  1853,  such  inclosures  were  in 
like  manner  frequented  by  bookmakers,  and  betting  transactions 
of    precisely    the    same    character    were    therein   openly    and 
habitually  carried  on  by  them,  and  had  been  so  carried  on  since 
the  beginning  of  the  present  century.     This  statement  requires 
careful  consideration  before  it  can  safely  be  acted  upon.     The 
first  observation  that  occurs  upon  it  is  that  it  is  a  wholly  one- 
sided one  in  the  sense  that  it  deals  with  racecourse  inclosures  only, 
and  not  with  other  places  at  all ;  in  other  words,  it  affords  no 
means  of  judging  how  far  the  practice  there  was  exceptional. 
It  gives  no  information  as  to  the  practice  of  bookmakers  outside 
the  inclosure.     It  would  be  a  singular  thing  if,  long  before  the 
passing  of  the  Act,  and  indeed  from  an  early  period  after  they 
came  into  existence  as  a  class,  bookmakers  did  not  do  what  they 
certainly  were  doing  notwithstanding  the  Act  very  soon  after 
its  passing,  as  appears  by  reported  cases,  namely,  appropriate  on 
the  racecourse  places  where  they  could  carry  on  their  business. 
If  they  were  so  doing,  the  only  distinction  that  could  be  sug- 

Q  Q  2 
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Powell      gested  between   iuclosures   and    other    places    on    racecoarses 

T     &    TO   appropriated  by  bookmakers  would  be  that  in  the  former  the 

PabkRage-   betting  would  be  more  concentrated  and  the  bookmakers  more 

oouBSB       easy  to  find.     The  reasonable  inference  seems  to  be  that  inclo- 

^mwb      ^^^^  were  used  to  supply  a  felt  want  for  a  more  convenient 

'      place  for  the  bookmakers  to  carry  on  their  already  established 

1897.        i)usiness  in,  and  thereby  to  make  a  profit  to  the  owners,  rather 
~:~__    than   that  they  preceded    and    afforded    the   example   for   the 
Placeused    business  of  betting  in  outside  places  on  the  raceconrses.     Taking* 
for  betting^  the  words  "  since  the  beginning  of  the  present  century  "  literally 
Baeecourae    ^kiid  according  to  their  primary  meaning,  and  contrasting  them 
BettivM^ring  ^^^^  ^^6  words   '^  ever  since ''  which  occur  immediately  after- 
.  —''Ho\i86y    wards,  they  do  not  involve  a  statement  that  the  practice  began 
ojB^,  roomy  or  with  the  century,  or  at  any  definite  time  before  the  commence- 
^f_46*i^7     ment  of  this  Act.     The  omission  of  the  word  ''  ever  "  may  have 
Vxct.c.ii9y   been  intentional,  and  then  the  statement  becomes  as  vague  with 
88.1, 3.      reference  to  time  as  the  preamble  itself  of  the  Act,  and  no  argu- 
ment can  be  founded  on  it.     There  can  be  no  reason  why  the 
parties  to  the  action  should  not  be  kept  strictly  to  the  statements 
which  they  deliberately  prepare.     If,  however,  by  straining  the 
language  the  statement  is  construed  as  fixing  the  commence- 
ment of  the  practice  referred  to  as  far  back  as  the  beginning  of 
the  present  century,  the  statement  so  construed  entirely  differs 
in  its  nature  from  the  admissions  contained  in  the   particulars 
as  to  matters  within  the  knowledge  of  the  parties  to  the  action. 
It  becomes    an   assertion   of  fact   as    to  a  period  far  beyond 
living   memory,    and   the    Court    has    no    knowledge    of    the 
evidence  on  which   it   is  founded,   and   no   means   of  judging 
as  to  its   accuracy.     It   would  be   unfortunate   if  the  decision 
of    an    important   question   of    construction   were    to    depend 
upon  a   statement   which   may  turn   out  seriously   to   exagge- 
rate the   length  of    time  during    which  the  practice   referred 
to    had    existed    before   the  passing    of  the   Act.      It  would 
seem,  however,  that,  even  on  the  construction  last  referred  to, 
the  statement,  though   accurate,  would   afford   no   ground  for 
exempting  racecourse  inclosures  from  the  operation  of  the  Act. 
The  application  of  it  must  depend  upon  the  assumption  that  the 
promoters   of  the  Act   and   the  members   of   the    Legislature 
generally  knew  of  the  facts  contained  in  the  statement  relating 
to  such  inclosures,  and,  with  that  knowledge,  intended  by  the 
words  used  in  the  preamble  to  exclude  them.     But,  if  that  know- 
ledge and  intention  both  existed,  it  is  almost  impossible  to  give 
any  sufficient  reason  why  some  more  direct  language  was  not 
used  in  order  to  make  the  intention  clear.     It  is  quite  a  common 
thing  for  a  preamble  to  contain  a  statement  of  the  occasion  which 
has  led  to  the  necessity  for   legislation,    without  exhaustively 
describing  the  legislation  intended,  and  that  has  been  already 
shown  to  be  the  case  with  reference  to  this  preamble  and  sect.  1 
of  this  Act.     Further,    if  the   Legislature    intended  to  leave 
unaffected  cases  in  which  the  kind  of  betting  struck  at  had  gone 
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on  for  a  long  time^  the  nataral  thing  would  have  been  to  limit  a      Powell 
time  for  that  purpose,  and  not  to  leave  so  important  a  qnestion  ^     vwo^ 
to  be  determined  on  the  vagae  phrase  '^  of  late  sprang  up/'     It  p^^^k  Rac»- 
could  hardly  be  contended  with  success  that  a  betting-house      ooubsb 
otherwise  clearly  within  the  Act  would  escape  the  operation  of  it     Companx 

by  being  shown  to  have  been  opened  for  forty  or  fifty  years        

before  the  passing  of  the  Act^  and  the  same  considerations  ought        1897. 
to  be  applied  to  all  places  within  the  meaning  of  the  Act,  as  there     ^  "T"  _ 
is  nothing  to  make  a  distinction  in  this  respect  between  one  place    puice^vsed 
and  another.     I  have  thought  it  better  down  to  this  point  to  for  betting— 
confine  myself  to  a  consideration  of  the  Act  itself,  and  to  express    Ro^courae^ 
my   own   individual   opinion   on   the   construction    of  the   Act  setting^ring 
independently  of  the  decided  cases,  partly  because  there  is  no    — "fldiMe, 
case  binding  upon  this  Court,  and  partly  in  order  to  avoid  the  ^^^'  ^^^y  ^ 
danger   of   losing   sight   of   the   Act  itself   in  considering  the  ^_i6^^i7 
decisions  upon    it.     These    decisions    are,   however,    of   great   Fict.c.  119, 
importance,  and  I  now  proceed  shortly  to  refer  to  them.     (1.)  As      ««.  1,3. 
to  place:  there  is   a  remarkable  consensus   of  opinion  on  this 
point,  when  the  cases  are  examined,  and,  in  my  judgment,  no 
single  case  which,  when  properly  understood,  would  conflict  with 
the  interpretation  which  I  have  above  suggested.     Doggett  v. 
Cattems  (12  L.  T.  Rep.  355 ;  17  C.  B.  N.  S.  669 ;  19  0.  B.  N.  S. 
765)  has  been  thought  to  be  a  decision  that  a  place  under  a  clump 
of  trees  without  any  mark  of  appropriation  by  the  betting-man 
charged  cannot  be  a  place  within  the  meaning  of  the  Act.     This 
is  shown  by  Lindley  and  Kay,  L.J  J.  in  Liddell  v.  Lofthouae  (74 
L.  T.  Rep.  139;  (1896)   1  Q.  B.  295)  not  to  be  the  case,  the 
decision  having  turned  upon  the  construction  of  sect.  4  of  the 
Act,  which  was  held  not  to  apply  to  a  man  using  a  place  inde- 
pendently of  the  owner  or  occupier.     In  that  case  not  only  Erie, 
C.J.  and  Keating,  J.,  in  the  Court  below,  but  a  majority  of  the 
judges  in    the    Exchequer    Chamber,    namely,    Pollock,    C.6. 
Crompton  and  Blackburn,  JJ.,  and  Channell,  B.,  thought  that 
the  place  in  question  would  be  a  place  within  the  meaning  of  the 
Act,  if  it  could  have  had  an  owner  or  occupier.     Snow  v.  Hill 
(52  L.  T.  Rep.  859 ;  14  Q.  B.  Div.  588),  decided  by  Coleridge, 
C.J.  and  Smith,  J.  in  1885,  was  relied  upon  both  in  H^aioAre  v, 
Dunn  (76  L.  T.  Rep.  355 ;  (1897)  1  Q.  B.  579),  the  case  against 
which  the  appeal  is  in  substance  brought,  and  on  this  appeal,  but 
there  was  in  that  case,  so  far  as  the  report  goes,  no  evidence  of 
the  kind  of  betting  struck  at  by  the  Act.     For  anything  that 
appeared  in  Snow  v.  Hill  (uhi  swp,),  as  reported,  tho  defendant^ 
who  did  not  confine  himself  to  any  particular  part  of  the  race- 
course, but  was  walking  about  making  bets,  may  have  been  not  a 
professional  bookmaker  betting   with  persons  resorting  to  the 
place,  but  an  ordinary  member  of  the  public  making  casual  bets. 
Shaw  V  Morley  (19  L.  T.  Rep.  15 ;  L.  Rep.  3  Ex.  137),  decided 
by  Kelly,  C.B.,  and  Martin  and  Pigott,   BB.,   in  1868,  was  a 
clear  decision  that  an  uncovered  place  on  a  racecourse   might 
be  an  office  or   place  within   the   meaning  of   the  Act.     Bows 
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I>owELL  V.  Fenivick  (30  L.  T.  Rep.  524;  L.  Itep.  9  C.  P.  339),  decided 

T     I^MPT  ^y   Coleridge,  C.J.  and  Brett  and  Denman,  J  J.,  in  1874,  was 

Park  Race.  ^  decision  that  a  place  on  the   Chester   racecoarse,    identified 

oouRsE  only  by  a  stool  and  umbrella,  was  a  place  within  the  meaning 

iS'd      ^^  *^®  ^^*-     ^«'^«^«y  V.  Manes  (45  L.  T.  Rep.  763 ;  8  Q.  B. 

'      Div.    275),   decided   by  Grove  and  Lopes,  JJ.  in  1881,  was  a 

1897.        case  only  differing  from  Bows  v.  Fenwick  {ubi  sup.)  in  the  fact 

^  ~~r'_    that  the   means   of  identifying  the   place   was   a  loose    box — 

Placeused    obviously,  I  think,  an  immaterial  distinction.     Haigh  v.  She^ld 
Jor betting—  Town  Council  (L.  Rep.  10  Q.  B.  102),  decided  by  Blackbarn, 

J^^otirse^    Mellor,  and  Lush,  JJ.,  in  1874,  was  one  brought  against  the 
Setting^ ring  occupying  tenant  of  a  cricket  ground,  used,  not  only  for  cricket, 

-—'^  House,    but  for  foot-racing,  games,  and  sports,  for  permitting  the  user 

4>ffice,  room,  or  q{  the   inclosure   for    betting   with  persons    resorting  thereto. 

^!^6^ia7 '  '^^^  evidence    showed  that  from  fifteen  to  twenty  professional 

Vict. did,  bookmakers  stood  on  chairs  and  stools  in  different  spots  calling 
M.1,3.  out  the  odds,  and  betting  with  different  persons  and  receiving 
deposits.  Any  one  of  those  bookmakers  might,  within  the 
principles  of  the  cases  already  cited,  have  been  convicted  of  using 
the  place  where  they  stood  for  illegal  purposes,  and  the  conclusion 
arrived  at  by  the  Court  that  the  defendant,  who  knowingly 
permitted  such  user,  was  guilty  of  an  offence  under  the  Act, 
seems  to  me  an  inevitable  one.  In  my  judgment,  none  of  the 
last  three  cases  referred  to  can  have  depended  upon  the  character 
of  the  umbrella,  box,  or  stool ;  and  the  only  way  in  which  the 
existence  of  those  articles  was  material  was  as  affording  evidence 
that  the  bookmaker  practically  confined  himself  to  a  place  where 
he  could  be  readily  found.  Eastwood  v.  Miller  (30  L.  T.  Rep. 
716;  L.  Rep.  9  Q.  B.  440)  relied  upon  in  Haigh  y.  Sheffield 
Town  Council  (ubi  sup.)  was  decided  by  Lush  and  Archibald,  JJ. 
in  1874,  and  treated  a  place  3a.  3r.  25p.  in  area  as  a  place  within 
the  meaning  of  the  Act.  In  that  case  there  are  expressions  of 
both  the  learned  judges  to  the  effect  that  the  size  of  the  place 
cannot  be  of  importance.  It  is  not  necessary  to  rely  upon  those 
expressions  or  to  discuss  them.  The  evidence  showed  that 
there  were  at  least  two  bookmakers  betting  and  receiving 
deposits,  and  the  fair  inference  would  be  that  they  would  so  far 
confine  themselves  to  one  spot  as  to  be  capable  of  being  found, 
and  that  I  think  would  be  enough  to  justify  the  deci- 
sion. With  regard  to  the  Scottish '  case  of  Heriretty  v. 
Ha7't  (IS  Rettie,  Court  of  Justiciary  Cases,  4th  series, 
9),  I  will  only  say  that  I  cannot  reconcile  the  reasoning  of 
the  two  learned  judges.  Lord  Young  and  the  Lord  Justice  Clerk, 
with  the  decision  in  Hadgh  v.  Sheffield  Town  Council,  before 
refeiTed  to,  and  that  I  prefer  to  rely  upon  that  judgment.  I 
concur  more  nearly  with  the  reasoning  of  Lord  Craighill,  the 
dissentient  judge  in  Henretty  v.  Hart  {uhi  sup.).  Finally,  the 
case  of  Liddell  v.  Lofthonse  {uhi  sup.),  already  mentioned  and 
decided  by  Lindley  and  Kay,  L.J  J.  in  1896,  shows  that  a  place 
is  not  less  a  place  within  the  meaning  of  the  Act,  because  the 
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betting  man  using  it  has  not  placed  any  mark  of  his  own  upon  it.      Powell 
(2.)    As  to  user  :    The  cases  above  referred  to  are  authorities  also  -,     ^'* 
as  to  user,  and  I  need  only  refer  in  addition  to  decisions  as  to   p^^^  Racb. 
user  in  the  following  cases^  which  I  ihink  important  for  the  deci-       i  oukse 
sion  of  the  question  before  the  Court.     The  first  is  Beg.  v.  Freedy     Compawt 
(1 7  Cox  C.  C.  433),  decided  by  Hawkins,  J.  in  1888,  in  which  the      ^'^!^' 
learned  judge  goes  through  all  the  authorities  and  explains  the        1^97. 
meaning  of  user  in  accordance  with  what  I  have  above  indicated.        """"  _ 
The  others  are  Eomsby  v.  Raggett  (66  L.  T.  Rep.  21 ;  (1892)  1    p^X^ 
Q.  B.  20),  decided  by  Mathew  and  Smith,  JJ.  in   1891,  and  forheiUng-' 
MeWilliam  v.  Daicsoii  (56  J.  P.  182),  decided  in  the  same  year    ^oecoune 
by  the  same  learned  judges,  and  in  which  it  was  held  that  a  man    g^efiiMnrina 
used  a  tap-room  or  bar  in  a  public-house  for  betting,  though  he    — '<  House, 
did  not  confine  himself  to  any  particular  part  of  it.     (3.)  As  to  o^<*<^»  «xw»*'  p/ 
the  exemption  claimed :  The  only  case  in  which  the  precise  point  ^^^/j?^*^ 
whether  inclosnres  like  the  Reserved  Inclosure,  as  distinguished    yict,  c.  119, 
from  other  places  on  racecourses,  are  exempted  by  implication      '?<•  i*  8. 
from  the  Act  is  that  of  Hawke  v.  Dunn,     I  concur  in  substance 
with  the  reasoning  of  the  judges  in  that  case  contained  in  the 
judgment  of  Hawkins,  J.    But  almost  all  the  cases  decided  under 
the  Act,  and  especially  all  those  where  bookmakers  have  been 
convicted   of  carrying   on   their   business   on   racecourses,    are 
directly  applicable  to  inclosnres,  unless  a  substantial  and  material 
difference  between  the  inclosnres  and  other  ascertained  places  on 
racecourses  can  be  made  out.     Though  the  preamble  has  been 
frequently  referred  to,  it  has  never  seemed  to  occur  to  anyone 
concerned  that  it  made  the  length  of  time  during  which  the  prac- 
tice charged  has  been  carried  on  in  any  way  relevant.     On  the 
above  considerations  I  have  arrived  at  the  conclusion  that  the 
Reserved  Inclosure  is  a  place  within  the  meaning  of  the  Act,  that 
it  is  permitted  to  be  used  by  the  defendant  company  for  purnoses 
forbidden  by  the  Act,  and  that  the  plaintiff  as  a  shareholder  is 
entitled   to  *  the  injunction   asked   for.     The   result    would  be, 
according  to  my  individual  opinion,  that  the  appeal  should  be 
dismissed. 

Chitty,  L.J.  read  the  following  judgment : — ^After  the  ex- 
haustive judgments  which  have  been  delivered,  little  remains  for 
me  beyond  expressing  my  own  opinion.  The  facts  have  been 
fully  stated  ;  the  Act  of  Parliament  has  been  examined  closely, 
and  its  provisions  have  been  stated,  analysed,  discussed,  criticised, 
and  considered.  For  myself  I  have  gone  through  a  similar 
course  of  investigation.  What  I  propose  to  do  ia  to  deal  only 
with  the  more  salient  points,  and  to  state  the  conclusion  at  which 
I  have  arrived.  The  case  was  heard  by  the  Lord  Chief  Justice 
on  the  admissions  contained  in  the  particulars,  and  also  on  the 
additional  admissions  made  at  the  Bar,  the  just  inference  from 
which  appears  to  be  that  which  the  Chief  Justice  was  prepared  to 
draw,  viz.,  that  the  defendants  knowingly  and  wilfully  permit 
the  Reserved  Inclosure  to  be "  used  for  the  purposes  for  which  it 
is  actually  used.     The  correctness  of  the  admissions  was  not  in 
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PowtLL      any  way  called  in  question  before  the  Chief  Justice ;  they  could 

T     Kkm        ^^*  ^^  questioned,  nor  were  they  questioned,  in  the  argument 

PakkRace-   before  us.     It  is  satisiiLctory  to  know   that  Mr.  Asquith  was 

ooiTBSE      instructed  to  say,  and  did  say,  in  his  opening  before  the  Chief 

Company     Justice  that,  on  a  careful  inyestigation,  the  facts  stated  in  the 

'     particulars  may  be  assumed  to  be  correctly  stated.     He  said  that 

1897.       the  sole  object  of  the  action,  so  far  as  he  was  instructed,  was  to 
~T'___    obtain  the  decision  of  the  highest  Court  in  the  country  upon  what 
Placeused    ^s  undoubtedly  a  very  important  question  of  law.     The  question 
for  letting^  really  is  a  mixed  question  of  fact  and  law.     It  appears  to  be 
Racecourse    ^]^q  .  jg  ^jj^  Reserved  In'closure  described  in  the  particulars  and 
Be«tnai^  used  for  the  purposes  therein  stated  on  the  days  when  the  races 
—''House,    are  held  a  " place ^*  within  the  prohibition  of  the  Act  of  1853. 
ojffice,  room,  or  r£}^Q  ^wo  poiuts  (1)  the  nature  of  the  place,  and  (2)  the  nature  of 
^^--li^  17     th©  user,  although  properly  made  the  subject  of  separate  con- 
Yict.  c.  119,   sideration,  must  in  the  result  be  dealt  with  together  in  combina- 
s9. 1, 8.       tion  in  order  to  arrive  at  a  just  conclusion.     It  appears  to  me  to 
b^  incorrect  to  ask  whether  the  inclosure  is  excluded ;  the  right 
question  is,  whether  it  is  included.     As  the  statute  creates  a 
criminal  offence,  it  is  incumbent  on  those  who  allege  that  the 
offence  has  been  committed,  to  show  affirmatively  that  it  has 
been  committed.     I  am  not  here  relying  on  the  old  rule  that 
penal  statutes  ought  to  be  construed  strictly.     I  think  that  all 
statutes  ought  to  be  construed  reasonably.     But,  at  the  same 
time,  I  think  that  the  Judicature  ought  to   be  on  its   guard 
against  holding  that  Certain  acts  are  a  criminal  offence  against  a 
statute  unless  it  is  reasonably  plain  that  those  acts  do  amount  to 
the  offence  within  the  meaning  of  the  Legislature  as  disclosed  by 
the  statute  itself  aud  such   surrounding  circumstances  as   are 
properly  admissible  in  evidence:     The  state  of  the  law  when  the 
Act  of  1853  was  passed  was  this  :  The  Legislature  had  before  it 
in  1845  the  question  of  betting.     By  the  Act  then  passed  it 
deliberately  refrained  from  declaring  betting  illegal ;  it  contented 
itself  with  making  the  contract  of  betting  void,  and  taking  away 
any  right  of  action  to  recover  a  bet  lost.     The  law  stood  thus 
when  the  Act  of  1853  was  passed  :  It  was  lawful  for  a  man  to 
bet,  to  bet  habitually  and  systematically,  and   to   carry  on  a 
business  of  betting  whether  on  credit  or  by  way  of  deposit; 
there  was  no  differenbe  in  law  between  making  a  single  or  occa- 
sional bet  and  being  a  professional  bookmaker.     The  law  as  to 
betting  was  not  altered  by  the  Act  pf  1853  except  only  by  the 
special  prohibitions  contained  in  that  statute.     On  that  statute 
it  is  plain  that  betting  of  itself  is  not  made  illegal.     Betting  or 
not  betting,  a  man  must  be  iti  some  place;  and  it  is  clear  that 
the  word  "  place  '^  in  that  Act  has  not  the  general  meaning  of 
any  or  every  place.     Some  particular  kind  of  place  is  aimed  at ; 
what  that  is  must  be  discovered  from  the  statute  itself.     It  is 
plain   on   the   statute  that   the   persons,  not  being  the   book- 
makers  who   resort   to   the   '^  place,"    are    not    liable   to   the 
penalties    of    fine    and    imprisonment   imposed   by   the    Act, 
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bat  they  are  liable  to   what   may  be  justly   described   as    the      Powell 
degradation  of  being  arrested  and  searched^  and  taken  before  a  ^^^  kemptow 
magistrate.     Consequently,  if  the  plaintiff^s  contention  be  right  p^bk  Kaci- 
all  persons  who  are  found  in  this  inclosnre  during  the  races,  or  at      ooubse 
all  events  while  the  betting  as  described  is  going  on,  are  liable     Ln^a7 

to  this  treatment,  although  they  are  present  for  the  mere  purpose        . ' 

of  seeing  the  races  or  their  friends  and  acquaintances,  and  have        1897. 
no  thought  of  making  a  bet.     I  am  unable  to  think  that  this     „  T"_ 
point  is  disposed  of  by  saying  that  before  the  betting  begios  they    pi^^^e  used 
may  safely  remain,  but  that  directly  it  begins  they  must  go,  or  for  betting— 
submit  to  the  risk  of  being   molested  by  the  police.     Coming  a    Bacecouwe 
little  more  closely  to  the  language  of  the  statute,  I  pass  by  the   Betting  ring 
title  on  which  I  will  place  no  reliance.     It  appears  to  me  that  no    — «  Houee, 
argument   could  be   founded  on  the    title  which  is  [not  plainly  ^•^'Jf*! *'°?^'  ?r 
indicated  by  the  preamble.      Here  we   come  to  the  old  question  ^_^iq^  17 
of  what  is  the  true  relation  of  the  preamble  to  the  enactments   vict,  c.  119, 
themselves.     Undoubtedly  it  is  a  settled  rule  that  the  preamble       »«•  1»  3. 
cannot  be   made  use  of  to  control  the  enactments  themselves 
where  they  are  expressed^in  clear  and  unambiguous  terms.     But  it 
has  been  well  said  that  the  preamble  is  a  key  to  the  statute,  and 
that  it  affords  a  clue  to  the  scope  of  the  Act.     These  statements 
however,  are  subordinate  to  the  settled  rule  above  referred  to. 
The  contest  and  the  diflSculty  arise  directly  you  be^n  to  apply 
thdse  rules  to  the  particular  statute.     The  effect  of  the  preamble 
must  vary  according  to  the  greater  or  less  ambiguity  of  enacting 
words   and   distinctive  language  of  the   preamble   itself.     Two 
things  I  think  are  clear  on  the  interpretation  of  this  statute ; 
first,  the  preamble  states  in  unambiguous  language  the  principal 
mischief  for  the  suppression  of  which  the  Act  was  passed ;  and 
secondly,  the  word  '^  place  ^'  in  the  enactments  is  not  used  in  its 
comprehensive   sense,    and,   is    to   that  extent   at  all   events, 
ambiguous.    Now  I  refer  to  one  point  in  the  preamble.    It  shows 
that  the  kind  of  gaming  intended  to  be  suppressed  was  a  kind 
which  had  then  lately  sprung  up.       I  read  the  words  *^  of  late," 
in  the  preamble  as  referring  to  something  which  had  sprung  up 
during  the  eight  years  interval  after  1845,  when  the  Legislature 
had  considered  the  question  of  betting ;   but  whether  this  be  so 
or  not  it  is  impossible  to  read  the  words  as  relating  to  a  practice 
which  had  been  going  on  since  the  beginning  of  the  century  at 
all  racecourse  inclosures.     Here  the  fact  stated  in  parag;raph  10 
of  the  particulars  is  of  great  importance.      The  practice  of  the 
bookmakers  and  the  betting  transactions  of  the  same  character 
as  those  which  take  place  in  this   Reserved  Inclosure  had  been 
carried  on  in  similar  inclosures  throughout  the  country  from  the 
beginning  of  the  century,  not  secretly  but  openly  and  habitually. 
It  is  inconceivable  that  these  practices,  notorious  as  they  must 
have  been,  should  have  been  unknown  to  the  Legislature  when 
they  passed  the  Act  of  1853,  and  it  is  difficult  to  suppose  that, 
if  they  had  intended  to  suppress  them,  some  direct  and  unmis- 
takable words  relating  to  them  should  not  have  been  found  in  the 
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Powell      Act ;  yet  there  are  no  .snch  words.     It  is  just  worthy  of  mentiou 

T     K^      ON  ^^^>  although  the  Act  has  been  in  operation  for  nearly  forty-four 

Park  Race-   years^  it  is  only  recently  that  a  suggestion  has  been  made  that 

COURSE       these  practices  in  racecourse  inclosuresare  illegal  and  render  tho 

CoMPAMY     inclosures  themselves  prohibited  places.     During  this  long  period 

*      an  alert  race  have  been  asleep^  the  magistrates  somnolent^  and 

1897.        the  police  supine^  if   this  recent  suggestion  be  well  grounded. 
^  "^  __    But,  of  course,  this  is  but  a  mere  observation  and  affords  no 
Place  u8ed    answer  to  the  charge  if  the  recent  discovery  is  a  real  discovery  of 
for  betting—  the  true  intention  of  the  Legislature.      Lindley,  L.J.  has  already 
Racecourse    gjyen  a  careful  analysis  of  the  Act.     I  think  it  correct,  and  shall 
Betting  ring  ^^^   repeat   it.      The   Act  contains  no  definition  of  the  word 
— "HoiMfl,"   '^  place."     The  absence  of  any  such  definition  I  take  to  be  inten- 
^^^^^^^T^'  f,**  tional.     The  Legislature  meant,  in  my  opinion,  each  case  to  be 
^-^IQ^7    dealt  with  on  its  own  facts,  and  it  seems  to  me  that  we  ought  not 
Vict,  c.  119,   to   attempt   to  define  what  the  Legislature  has  purposely   left 
rf«.l,  3.       undefined.     The  enactments  certainly  go  beyond  the  preamble. 
The  view  I  take  is  this  :  the  Legislature  having  before  it  the 
leading  idea  of  suppressing  the   opening  of  betting  houses  or 
offices  and  the  receiving  of  money  in  advance  by  the  owners  of 
such  houses  or  offices  or  by  other  persons  acting  on  their  behalf, 
foresaw  the  necessity  of  employing  in  the  enactments  other  words 
which  would  prevent  evasion  and  subterfuges,  and  has  framed 
the  enactment  accordingly :    see  the  judgment  of  Lush,  J.  in 
Haigh  v.  The  Tomn  Coancil  of  Sheffield  (L.  Rep.  10  Q.  B.  102  at 
p.  109).  But,  after  careful  examination  of  the  sections,  I  am  unable 
to  find  any  sufficiently  disclosed  intention  to  enlarge  the  general 
ambit  of  the  Act.     The  business  of  a  bookmaker  is  not  prohibited ; 
by  itself  it  is  still  lawful.     Dropping  for  a  moment  but  not  for- 
getting the  amplifying   words,  the  gist  of  the  offence  aimed  at 
appears  to  me  to  be  the  using  of  a  house,  room,  or  office,  or  other 
place^  as  presently  explained,  for  the  purpose  of  betting  with 
persons  resorting  thereto.      In  the  enactments  the  general  and 
ambiguous   word   ''place"  is   always  preceded   by   the   words 
*'  house,  office,  room,"  or  '*  house,  room,  office,^*  and  it  has  some- 
times the  word  '^  other  "  prefixed  and  sometimes  not.     Nothing 
turns  on  the  omission  of  the  word  "  other  "  where  that  omission 
occurs.     The  leading  idea  and  the  standard  descriptions  are  to 
be  found  in  the  words  "  house,  room,  and  office."     The  place  is 
something  of  the  same  kind  taken  in  connection  with  the  user. 
The  ordinary  rule    of   construction,    sometimes  called  ejii*idevi 
generis,  sometimes  noscUu/r  a  sociis,  applies.    ''  Place  "  must  mean 
something  of  the  same  kind ;  something  which  conforms  to  the 
leading  idea  conveyed  by  the  words  with  which  it  is  associated. 
Plainly,  the  inclosure  is  not  a  ''  house,"  nor  a  "  room  "  nor  an 
''office."     The  word  " office "  in  this  connection  appears  to  me 
to  have  the  most  comprehensive  meaning  and  the  largest  import 
of  the  three  unambiguous  words.     What  are  the  characteristics, 
the  usual  fittings  up,  or  accessories,  of  an  office  ?     A  desk,  a 
table,  a  chair,  and  things  of  that    description.      Now,  in  this 
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inclosare  the  bookmakers  have  no  apparatus  of  that  kind.     There      Powkll 
are  certain  structures  which  in  ray  opinion   fall  within  the  Act  .j^^^  kempton 
wherever  set  up  or  found;    a  booth,  a  tent,  and  an  umbrella   ParkRace- 
fixed  in  the  ground  by  a  stake,  which  is  but  a  kind  of  tent,  are       course 
all  within  the  meaning  of  "  place ''  when  used  for  the  purposes     \^^^J^ 

indicated.       A    movable  structure    on    wheels,    such    as    those        

in  which    merchants    conduct  their   business    of    loading    and        1807. 
unloading     ships     at     Liverpool,     mentioned    by     Martin,    B.     Q^^^ig^ 
in  Shaw  y.  Morley     (19    L.    T.    Rep.    15;    L.    Rep.    3    Ex.    piacewed 
137),  is  a  good  example  of  an  office  or  place  within  the  Act.  forbetting- 
The  fact  of  such  an  office  or  place  being  set  up  and  used  by  the    j^^^^ 
bookmaker  on  a  racecourse  would  not  take  it  out  of  the  Act ;  a  settuig  ring 
racecourse  is   nowhere  mentioned  in  it.     Now,  it  was  pressed    --"House, 
upon  us  by  Mr.  Asquith  in  his  able  argument  that  the  book-  ^^^  *^'  ^J" 
makers  do  in  fact  use  this  inclosure  as  the  place  where  they  ^_iV*i7 
separately  carry  on  their  betting  business  as  described  in  the    Vict,  c,  119, 
particulars.     But  the  question  is  whether  they  use  the  inclosure       «»•  1,3. 
as  a  betting-house,  room^  or  office,  or  as  a  place  conformable  to 
the  leading  idea  conveyed  by  those  standard  words.     I  think 
that  they  do  not.     The  inclosure  is  visited  by  2000  persons  on 
attractive  race-days,  of  whom  200  are  bookmakers.     The  book- 
makers and  their  clerks,  and  the  general  public,  are  all  admitted 
to  the  inclosure  without   distinction,   and   on  the  same  terms. 
Many  of  the  general  public  bet  with  the  bookmakers ;  some  do 
not  bet  with  them  at  all,  but  go  merely  to  see  the  races  or  to  meet 
their  friends  and  acquaintances.     The  bookmakers  have  no  special 
right  or  privilege  within  the  inclosure.     No  particular  part  of 
the  inclosure  is  assigned  or  allotted  to  them.      They  carry  on 
their  betting  in  competition.     Although  each  bookmaker  may 
generally  be  found  near  the  same  place,  he  has  no  special  right 
to  the  place  which  he  occupies  temporarily.     If  he  moves  from 
it,  as  he  does,  any  member  of  the  general  public  may  take  the 
place  he  has  quitted.     He  has  no  fixed  or  ascertained  place  within 
the  inclosure ;  he  cannot  claim  any  particular  station.     He  has 
no  individual  control  over  the  place  he  occupies  beyond  such  as 
everyone  else  within  the  inclosure  has  over  the  place  he  occupies 
for  the  time  being.     The  term  ''spot,"  was  employed  in  the  argu- 
ment.    I  discard  the  words  altogether;  it  is  not  found  in  the 
statute.     Some  of  the  principal   authorities  have   already  been 
stated  and  dealt  with  at  length.     I  shall  confine  myself  to  expres- 
sing my  opinion  upon  them.     No  doubt  there  has  been  consider- 
able difference  in  the  judicial  opinions  expressed  on  the  construc- 
tion of   this  Act.     The  Act    is   so   drawn   as  almost  to  invite 
difference  of  opinion,  certainly  so  as  to  give  rise  to  it.     I  think 
that  the  following  cases  were  rightly  decided,  viz. :    Shaw  v. 
Marley  in  1868   (19  L.  T.  Rep.  15;  L.  Rep.  8  Ex.  137)  ;  Bows  v. 
Fenwirk  in  1874  (30  L.  T.  Rep.  524 ;  L.  Rep.  9  C.  P.  389) ;  and 
Snow  V.  Hill  in  1885  (52  L.  T.  Rep.  859;  14  Q.  B.  Div.  588). 
From  Dogyett  v.  Cattems  in  1864  (12  L.  T.  Rep.  355;  17  C.  B. 
N.  S.  669;  19  C.  B.  N.  S,  765),  in  which  there  was  much  diver- 
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Powell      gence  of  opinion,  I  am  unable  to  obtain  any  safe  guidance.     I 

Thk  KinpTON  *^^°^  ^^^^  Eastwood  v.  Miller  in  1874  (30  L.  T.  Rep.  716 ;  L.  Rep. 

Park  Rack    9  Q.  B.  440)  and  Haigh  v.  The  Town  Council  of  Sheffield  in  1874 

COURSE       (L.  Rep,  10  Q.  B.  102)   carried  the  statute  beyond  its  true  limit. 

^M^^^     I  am  prepared  to  go  as  far  as  Bows  v.  Fenwick   {vhi  sup.),  the 

*      case  of  the  umbrella  with  a  stake.     Possibly  Gallaicay  y.  Maries 

1897.       in  1881   (45  L.  T.  Rep.  763 :  8  Q.  B.  Div.  275),  the  case  of  the 

^  "T"__     box  simply,  may  be  supported  on  the  same  grounds,  but  it  is 

Place  uwd    open  to  question.     I  concur  with  Smithy  L. J.,  in  what  he  has 

for  betting--  said  about   the   opinions   of  eight    judges.     Their    method  of 

Raeecmine    reasoning   on   the  statute  is  inconsistent  with   the  decision  in 

—''House,    conclusion  is  that  the  construction  put  upon  the  Act  by  the 
^•^'  ^^^^'^'Ji  plaintiffs  counsel  does  not  give  the  proper  effect  to  the  dominant 
^—16^  17     words  '*  house,  room,  or  office/^  and,  further,  I  am  satisBed  that 
Vict.c.  119,    the  Legislature  has  not  manifested  in  the  enacting  part  of  the 
$8, 1,3.      Act  a  clear  intention  of  declaring  illegal  such  an  inclosure  as  this 
is,  and  used  as  it  is  used.     For  the  above  reasons  I  think  that 
the  appeal  ought  to  be  allowed,  and  for  the  same  reasons  that 
the  decision  in  Haivlce  v.  Dunn   {uhi  sup.)   ought  to  be  over- 
ruled. 

Appeal  allowed. 
Solicitors  for  the  plaintiff,  Le  Brasseur  and  Oakley. 
Solicitors   for  the  defendants,  Peachcy   and  Son,  for  Arthur 
Cheese, 


QUEEN'S  BENCH  DIVISION. 

Dec.  18,  1896,  and  March  13,  1897. 

(Before  Hawkins,  Cave,  Wills,  Wright,  and  Kennedy,  JJ.) 

McInany  (app.)  v.  HiLDRETH  (resp.)  (a) 

Gaming — Bettivg — Using  a  place  fm'  purposes  of  betting — What 
is  a  place ''— Betting  Act,  1853  (16  cS-  17  Vict.  c.  19), 
ss.  1  and  3. 

The  appellant,  a  professional  bookmaker,  an  tlie  day  of  a  certain 
horse  race^  stationed  himself  at  a  particular  spot  on  a  piece  of 
ground  called  the  Pit  Heap,  with  his  back  against  the  hoarding 
of  a  skittle  alley,  and  there  made  bets  on  the  rojce  with  all 
who  chose  to  bet  with  him.  The  Pit  Reap  was  a  vacant  and 
uninclosed  space,    to  which   the  public  were  allowed  free  and 

(ri)  Reported  by  G.  H.  Gbaitt,  Esq.^  Barrister-at-Law. 
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unrestricted  dec  ess  from  various  sides,  and  on  the  day  in  question  McInaky 

a  large  crowd  were  assembled  there.     The  appellant  remained  ^' 

all  the  time  on  the  same  spot,  hut  it  xoas  not  in  any  way  circum-  

scribed  or  fenced  in  or  otherwise  distinguished  : —  1897. 

Held,  that  the  appellant  was   using  a  plajce  for  the  purpose  of  ".         . 

betting   with  persons  resorting  thereto  icifhin  the  meaning  of  hetung-^ 
sect.  3  of  the  Betting  Act,  1853.  (a)                                                    UHng  places 

^-^  What  is  a 

I^ASE  stated  by  Justices  of  Yarrow.  "place"— 

The   appellant^  Peter  Mclnauy^  was  charged   at  the  Police-  ^^^^"^^t 
court,  Jarrow,  on  the  information  of  the   respondent,   George  i853--i6  4-i7 
Hildreth,  an  inspector  of  police,  with  unlawfully  using  a  certain     Viet,  c  19, 
place  in  the  borough  called  the  Pit  Heap,  for  the  purpose  of      **•  ^'  ^• 
betting  on  horse  races  with  persons  resorting  thereto,  contrary 
to  sect.  3  of  the  Betting  Houses  Act,  1853. 

The  facts  which  were  proved  at  the  hearing  are  fully  stated 
in  the  judgment  of  the  Court. 

The  justices  were  of  opinion  that  the  spot  where  the  appellant 
stood  was  a  clear,  ascertained,  and  well-defined  place  used  by 
the  appellant  for  the  purpose  of  betting  on  horse  races,  and 
they  accordingly  convicted  him. 

The  question  on  which  the  opinion  of  the  Court  was  desired 
was,  whether  the  justices  came  to  a  correct  determination  in 
point  of  law. 

Clarke  Hall  for  the  appellant,  and  Simey  for  the  respondent, 
cited  the  authorities  which  are  dealt  with  in  the  judgment  of  the 
Court,  and  in  the  judgment  in  HaivJce  v.  Dunn  (76  L.  T.  Rep. 
355). 

Hawkins,  J.  read  the  following  judgment,  in  which  the  other 

i'udges  concurred: — The  respondent,  an  inspector  of  police  in  the 
lorough  of  Jarrow,  charged  the  appellant  with  using  a  certain 
place  in  that  borough,  called  the  Pit  Heap,  for  the  purpose  of 
betting  with  persons  resorting  thereto  upon  contingencies  con- 
cerning horse  races,  contrary  to  sect.  3  of  the  Betting  House 
Act,  1853.  Nine  justices  for  the  said  borough,  before  whom 
the  charge  came  on  for  hearing,  convicted  the  appellant,  but  on 
his  application  they  stated  this  case  for  our  opinion,  the  question 
being  whether  in  law  they  were  justified  in  convicting  him. 
The  Pit  Heap  is  a  piece  of  private,  though  at  present  vacant, 
ground  in  the  borough  of  Jarrow,  comprising,  according  to  the 
plan,  about  one-eighth  of  an  acre  of  land.  To  a  great  extent  it 
is  bounded  on  the  north  by  the  Theatre  of  Varieties ;  on  the 
east  by  a  skittle  alley ;  on  the  west  by  a  row  of  posts  and  a 
road;  and  on  the  south  by  a  public-house  and  a  shooting 
gallery.  Although  there  is  an  owner  and  a  tenant  of  it,  and  it  is 
occasionally  allowed  to  be  occupied  by  shows  for  which  rents 
are  paid,  the  public  have  been  permitted  and  allowed  by  such 

(a)  This  decision  was  delivered  previously  to  the  decision  of  the  Co  art  of  Appeal 
in  Powell  v.  Tke  Kempton  Park  Racecourse  Company  Limited,  ante^  p.  561,  subject  to 
which  it  must  therefore  be  read. 
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McInany    owner  >  and  occupier   free  and  easy  access  to  it,  and  to  resort 
_     ^'         thereto.     On  the  day  in  question  no  one  was  in  actual  personal 

*   charge  or  superintendence  of  it.  On  the  24th  day  of  March^  1896, 

1897.        the   Lincolnshire   Handicap  was  run  at  Lincoln.      About  half- 
"7"        past  10  a.m.  a  crowd,  consisting    of    100    persons,   began    to 
h^ing^  ^   assemble  on  the  Pit  Heap,  some  reading  sporting  papers,  and 
r»ifif7  j9Z<K:e— others  discussing  racing  matters.     About  11  a.m.  the  appellant 
,!^**  ^  "    came  on  to  the  ground,  and  at  once  stationed  himself  at  a  point 
Unindosed    ^u  it,  with  his  back  against  the  hoarding  of  the  skittle  alley. 
space-       The  spot  where  the  appellant  stood  was  found  by  the  justices  to 
Betting  Act,  be  a  clear,  ascertained,  fixed,  and  well-defined  place.     With  the 
VicTe  n>    exception  of   a  short   interval  of    ten    minutes   the   appellant 
ss.i's.  '    remained  on  the  same  spot  until  2.45  p.m.     During  that  time 
many  of  the  men  comprising  the  crowd  came  up  to  him  and 
gave  him  money,  and  as  they  did  so  he  on  each  occasion  made 
an  entry  in  what  was,  in  fact,  his  betting  book.     At  2.45  p.m. 
the  police,  who  had  been  watching  his  action,  interfered,  and 
took  from  him  the  betting  book  containing  numerous  entries  of 
bets.      One  page   of  it,   headed  "  The   Lincolushire   Handicap 
1896,'*  contained  among  others  an  entry  ^'  16s. — 2s.  Osterman." 
This  interpreted  means   that  he  had  laid  Osterman,  who  was 
identified  as  one  of  the  persons  who  had  paid  him  money,  16s. 
to  28,  against  a  horse  about  to  run  in  the  race.     At  the  hearing 
before  the  magistrates  it  was  admitted  that  the  appellant  was  a 
professional  bookmaker;    that   on   the   day   and   at   the   place 
above    mentioned   he   was   making   bets   ou    the   Lincolnshire 
Handicap.     It  was  also  proved  that  other  betting  men,  following 
their  avocations  and  acting  in  a  similar  manner,  were  on  the 
ground.     The  magistrates  found  that  the  spot  where  the  appel- 
lant stood  was  a  '^  place,*'  and  that  it  was  used  by  him  for  the 
purpose  of  betting  on  horse  races  with  those  resorting  thereto 
within  the  meaning  of  the  3rd  section  of  the  Act.     The  question 
for  us  was  whether  the  justices  came  to  a  correct  determination 
in  law.      For   the   appellant   it  was   contended  that   the   spot 
occupied  by  him  was  not  a  place  within  the  meaning  of  the  Act, 
and  that  even  if  it  was  he  did  not  use  it  illegally,  because  it  was 
not  shown  that  it  had  been  used  for  a  similar  purpose  before 
the  day  in  question.     I  am  of  opinion  that  this  latter  point  is 
untenable,  there  being  no  authority  to  support  it,  the  case  which 
was  cited  for  that  purpose  having  been  decided  upon  a  statute 
relating  to  cockfighting  totally  differing  from  the  present.     On 
the  argument  before  us,  all  the  authorities  bearing  on  the  subject 
of  what  is  a  place  were  fully  discussed,  but,  having  dealt  with 
them  in  my  judgment  in  Hauke  v.  DunUy  I  do  not  find  it  neces- 
sary now  to  repeat  all  that  I  there  said.     Doggett  v.  Catterinf 
(12  L.  T.  Rep.  355 ;  17  C.  B.  N.  S.  669)  was  strongly  relied  on 
for  the  appellant,  but  the  decision  in  that  case  turned  not  upon 
the  question  whether  the  spot  under  the  trees  was  a  place  under 
sect.    3,  but  upon   the  fact  that  it  was  not  a  place  owned  or 
occupied  by  the  defendant  under  sects.  4  and  5.     Tf  the  defen- 
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dant  in  that  case  had  been  prosecuted  ander  sect.  3  for  namg  the     McInany 
spot  for  the  parposes  forbidden  by  sects.  1  and  3,  it  is  clear  that   hji^^^j^h 

six  of  the  nine  judges  by  whom  the  case  was  heard  would  have        

held  him  responsible,  but^  sued  as  he  was,  in  a  civil  action  under        1897. 
sect.  5,  for  a  return  of  the  deposit,  he  could  not  be  made  liable  ^    "T"    , , 
without  proof  that  he  was  either  owner  or  occupier  of  the  place     letting— 
where  the  deposit  was  received  by  him.    Such  proof  was  not,  and  Using  piace-^ 
could  not  from  the  nature  of  things,  have  been  forthcoming,  and  so    ^^^^  *f,  * 
the  action  failed.  But  no  such  proof  is  necessary  in  the  case  of  an    rnt«c?o»e<i 
information  to  recover  a  penalty  under  sect.  8  for  using  a  place      space— 
for   the   forbidden   purposes.      I  never   could   understand   the  -^^'^*"^'^^^. 
reasoning  of  those  who  urged  that  the  spot  under  the  clump  of    ^^7^^.  19  ' 
trees  could  not  be  deemed  to  be  a  place.     The  locality  was  fixed      m.  i,  3. 
at  and  under  the  trees ;  it  was  limited  to  the  spot  overshadowed 
by  their  branches.     People,  in  fact,  resorted  to  it  for  the  purpose 
of  betting  on  horse  races,  and  the  bookmaker  went  there  to  meet 
and  bet  with  them,  and  stayed  there  to  bet  with  them  upon  the 
ready-money  system.     What  then  was  wanting  to  constitute  it  a 
place  ?     The  fact  that  the  man  had  no  authority  to  use  it  was 
immaterial.     He  could  not  have  sheltered  himself  by  urging  his 
trespass  as  an   offence,  for  the  penalty  attaches  to  the  person 
using  a  place,  whether  such  place  is  so  used  with  or  without  the 
leave  of  the  owner  or  occupier.     But  I  need  not  further  elabo- 
rate the  matter,  for  there  is  direct  authority  to  justify  us  in 
dealing  with  it  as  even  without  authority  we  should  have  done. 
In  the  case  of  Liddell  v,  Lofthouse  (74  L.  T.  Eep.  139;  (1896) 
1   Q.  B.  295),  a  bookmaker,  pursuing  his  calling  and  bettinp: 
with  persons  resorting  to  the  spot  on  which  he  located  himself, 
received  deposits  on  such  bets.     Lindley  and  Kay,  L. JJ.,  sitting 
as  a  Divisional  Court,  held  that  to  be  a  place.     I  cannot  help 
thinking  that  they  must  and  would  have  come  to  the  same  con- 
clusion  if  the   stage   had  not  been  there.     Indeed,  Kay,  L.J. 
said  :  "  As  it  seems  to  me,  if  a  man  were  to  use  the  ground  at 
the  foot  of  the   statue   at   Charing   Cross  for  the  purpose   of 
habitually   betting  with  persons  resorting  to   him  there,  that, 
although  the  space  used  was  entirely  undefined,  would  be  a  place 
within  the  meaning  of  the  statute.     The  truth  is  that  some  little 
good  sense   must  be   imported  into  the  consideration  of  these 
eases.     In  this  case  the  appellant  evidently  went  to  that  par- 
ticular spot  on  the  Pit  Heap  to  bet  with  those  who  had  been 
brought  together  there  in  the  expectation  of  finding  him  there  to 
i)et  with.     He  stood  on  the  spot  with  his  back  to  the  skittle 
alley,  and  so  used  it  for  hours.     He  was  as  conspicuous  as  if  he 
liad  a  sentry  box  to  stand  in.     Would  it  have  made  any  diffe- 
rence if  he  had  stood  on  a  box,  or  interposed  a  layer  of  wood 
between  his  feet  and  the  ground,  or  had  sat  on  a  high  porter^s 
chair,  carrying  on  that  kind   of  betting  which  most  of  all  the 
i legislature  meant  to  suppress  in.  every  place  where  it  was  or 
could  be  publicly  carried  on  ?    Can  anybody  seriously  suppose 
the  Legislftture  meant  to  exclude  from  the  operation  of  the  Act 
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McInant  sach  betting  on  sach  a  place  ?     Or  that  its  being  or  not  being  a 

^'  place  should  depend  on  whether  the  betting  man  was  or  was  not 

'  hemmed  in  by  a  couple  of  pieces  of  wood?     Or  had  a  gaudy 

1897.  umbrella  over  his  head  ?     Or  stood  on  a  stool  or  box  or  was  or 


Qaming  and 


was  not  a  trespasser  on  the  place  he  was  so  using?  provided 

6«tti«^— ***  always  that  the  user  for  the  time  being  was  of  a  locality  to  which 

Using  place—  persons  could  properly  be  said  to  be  resorting^  and  where  he 

TTfcat  i*  a    could  carry  on  his  operations  with  those  persons.     On  principle, 

I7n<n6lo«0d    confirmed  by  the  authorities  cited,  I  think  the  magistrates  were 

apace—      right  in  their  decision,  and  this  conviction  ought  to  be  affirmed 

Betting  Act,   with  costs.  Appeal  dismissed. 

Vict  c.  W         Solicitor  for  appellant,  P.  Robinson,  for  E.  Clarke,  Newcastle- 

M.  1/3.  '    on-Tyne. 

Solicitor  for  respondent,  James  Kirkley,  for  /.  Oswald  Davidson, 
Jarrow. 


CHANCERY  DIVISION. 

FHday,  May  21,  1897. 
(Before  Stirling,  J.) 

JbNKS  r.  DiTTON,  (a) 

PHsoner — W I  hi  ess — Habeas  corpus — Order  on  governor  of  imson. 

Where  a  plaintiff  moved  ex  parte  for  an  oi'der  on  the  governor  of  a 
prison  to  produce  a  prisoner  in  court  at  the  trial,  but  the  time  of 
hearing  was  uncertain,  the  Court  made  the  order  in  the  form 
given  in  Seton,  bth  edit.,  p,  89,  but  directed  that  the  same  should 
not  be  drawn  up  until  the  case  was  in  the  paper  fo^'  trial. 

IN  this  case  a  person  who  was  in  prison  was  required  to  attend 
the  Court  to  give  evidence  at  the  hearing  of  the  action,  and 
a  motion  was  now  made  ex  parte  on  behalf  of  the  plaintiffs  for  an 
order  on  the  governor  of  the  prison  accordingly. 

P.  S.  Stokes  for  the  motion. — The  practice  seems  to  be  differ- 
ently stated  in  the  Annual  Practice  and  in  Seton.  In  the  Annual 
Practice,  Order  XXXVI.,  r.  35,  it  is  stated  that  ^'  an  order  for 
habeas  coipus  ad  testificandum  to  bring  up  a  prisoner  in  custody 
on  civil  process  is  obtained  in  the  Chancery  Division  on  motion 
or  petition  of  course.     ...     If  the  witness  is  a  prisoner  under 

(a)  Reported  by  A.  W.  Chabteb,  Esq.,  Barrister-at-Law, 
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a  criminal  charge,  application  is  made  ea;  parte  to  a  judge  under  Jenks 

16  &  17  Vict.  c.  80,  8.  8,  on  an  affidavit.^'     In  Seton  (5th  edit.),  j^^^^ 

however^  at  p.  89,.a  form  of  order  is  given  thus  :  ^^Uppn  motion,  

&c.     ...     let  the  governor  of  Her  Majesty's  prison  at  1897. 

produce  the  said            before   Mr.    Justice            in  his  Lord-  "T"__ 

ship's  court,'*  &c. ;  and  at  p.  94  it  is  stated  that,  "in  order  to  "EvideMB-- 

bring  up  a  witness  who  is  in  prison,  it  is  not  the  proper  course  to  Witness  in 

move  for  a  writ  of  habeas  corpiis.  but  the  visitinsr  justices  require  •  prUon— 

an  order  on  the  governor  of  the  prison  who  will  comply  with  it.''  ^porm^f 

The  usual  affidavit  has  been  filed,  but  there  is  a  further  difficulty  ordsr, 

on  account  of  the  uncertainty  as  to  the  time  of  trial.                  •  i 

.    Stirling,  J.,  after  conferring  with  the  registrar,  SMd  :.-T-The  « 
order  will  go  in  the  form  which  is  given  in  Seton,  but  it  should 
not  \)e  drawn  up  \intil  the  case  is  in  the  paper  for  triaL 
Solicitor,  J".  Amery  Parkes. 


QUEEN'S  BENCH  DIVISION. 

Thursday,  May  6,  1897. 
(Before  Hawkins  and  WRroHT,  J  J.) 

Derbtshibk  (app.)  v,  Houliston  (resp.).  (a) 

Adulteration  of  food — False  warranty — Prosecution  for  giving — 
Guilty  intent — Necessity  of  showing — Sale  of  Food  and  JDrugs 
Act,  1875  (88  &  39  Vict.  c.  63),  s.  27. 

To  constitute  the  offence  under  sect,  27  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  of  giving  a  false  warranty  im,  writing  to  a  pur- 
chaser in  respect  of  an  article  of  food,  guilty  knowledge  is  neces- 
sary, and  to  convict  a  person  under  the  section  it  is  necessary  to 
show  that  such  person  when  he  gave  the  warranty  knew  that  tJie 
warranty  was  false. 

("^ASB  stated  by  ikie  stipendiary   magistrate  for  the   city   of 
y     Manchester. 

On  the  13th  and  20th  Nov.  1896,  upon  the  information  and 
complaint  of  the  respondent,  an  inspector  of  nuisances  for  the 
city  of  Manchester,  the  appellant  appeared  before  the  magistrate 
upon  a  summons  for  having,  on  the  6th  day  of  September,  1896, 
at  the  city  of  Manchester,  given  a  false  warranty  in  writing  to  a 

(a)  Reported  by  W.  W.  Obr,  Egq.,  Barrister-at-Law. 
VOL.  XVin.  E  R 
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DsBBTSHiRi  purchaser  named  Hopkins  in  respect  of  an  article  of  food  then 
^''         sold  by  him  to  Hopkins  and  subseqaentlj  sold  by  Hopkins   to 

*  the  respondent^  such  article  of  food  not  bein^  of  the  natare, 

1897.       substance  and  quality  of  the  article  demanded  by  the  respon- 
; —        dent. 
IjM^      The  facts  were  these : 

Faite  war-        The  respondent  on  the  16th  day  of  September^  1896^  went  to 

ranty-^'Mens  the  shop  of  one  Hopkins^  a  retail  grocer  in  Manchester.     On  the 

oTFoadand  ^ouuter  in  the  shop  was  a   Quantity  of  butter  marked   "Pare 

Drugs  Act,    butter  lOd,"  and  the  respondent  pointing  to  this  butter  asked 

1875— 38  4"  89  for  and  was  supplied  with  a  pound  of  the  butter. 

Vtet.e.GS,        One-third  part  of  this   butter   was  analysed   by  the   public 

analyst^  who  gave  his  certificate^  and  upon  the  hearing  proved 

that  the  butter  in  question  was  adulterated^  containing  23  per 

cent  of  water. 

Hopkins  had  previously^  on  the  8th  day  of  September^  1896, 
purchased  the  butter  from  the  appellant  as  the  same  in  nature, 
substance,  and  quality  as  that  demanded  of  him  by  the  respon- 
dent, and  with  a  written  warranty  to  that  effect,  namely,  "  War- 
ranted pure  butter.'^  Hopkins  had  no  reason  to  believe  when  he 
sold  it  that  the  article  was  otherwise,  and  he  sold  it  iu  the  same 
state  as  when  he  purchased  it. 

A  summons  was  taken  out  against  Hopkins  under  sect.  6  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  but  was  dismissed  upon 
his  proving  (under  sect.  25)  that  he  had  purchased  the  butter 
from  the  appellant  with  a  like  warranty,  and  that  he  sold  it  in 
the  same  state  as  when  he  purchased  it. 

The  present  summons  was  then  taken  out  against  the  appellant 
nnder  sect.  27,  for  having  given  a  false  warranty  in  writing  to 
Hopkins  upon  the  sale  of  the  butter  to  him. 

The  appellant  had  purchased  the  butter  on  the  22nd  day  of 
August,  1896,  from  a  merchant  in  Limerick  as  the  same  in 
nature,  substance,  and  quality  as  that  so  sold  by  the  appellant  to 
Hopkins  and  with  a  written  warranty  to  that  effect,  namely, 
''  Guaranteed  pure  Irish  butter.^' 

It  was  contended  for  the  appellant :  (1)  That  it  was  necessary 
to  prove  that  the  appellant  at  the  time  when  he  gave  to  Hopkins 
the  warranty  in  question,  knew  that  it  was  false.  (2)  That  on 
the  facts  above  stated  the  appellant  was  entitled  to  be  discharged 
from  the  prosecution  by  virtue  of  sect.  25  of  the  Act. 

It  was  contended  on  behalf  of  the  respondent :  (1)  That  it  was 
not  necessary  to  prove  that  the  appellant  at  the  time  when  he 
gave  the  warranty  in  question  to  Hopkins  knew  that  it  was  false. 
(2)  That  on  the  facts  stated  the  appellant  was  not  entitled  to  the 
protection  afforded  by  sect.  25. 

The  magistrate  was  of  opinion  that  the  contentions  of  the 
respondent  were  correct  iu  law  and  convicted  the  appellant, 
imposing  a  penalty  of  51,  and  costs. 

The  questions  for  the  opinion  of  the  Court  were  :  (1)  Whether 
it  was  necessary  to  prove  guilty   knowledge  on  the  part  of  ihe 
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appellant  in  giving  the,  warranty  to  Hopkins.     (2)  Whether  the  Dsbbtshibs 
appellant  upon  the  facts  above  stated  was  entitled  to  be  discharged  _     ^*' 
from  the  prosecution  by  virtue  of  sect.  25  of  the  Act.  . 

The  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63)        1897. 
provides  :  , ,  TT^a- 

Sect.  27.  Any  penon  who  shall  for^,  or  shall  nttar,  knowing  it  to  be  forged  for  the      of  food^ 
purposes  of  this  Act,  any  certificate  or  any  writing  purporting  to  contain  a  warranty,    False  war- 
shall  be  guilty  of  a  misdemeanour  and  be  punishable  on  conviction  by  imprisonment  ranty — Mens 
for  a  term  not  exceeding  two  years  with  hard  labour;  Every  person  who  shall      tea — Sale 
wilfully  apply  to  an  article  of  food,  or  a  drug,  in  any  proceedings  under  this  Act,  a    of  Food  and 
certificate  or  warranty  given  in  relation  to  any  other  article  or  drug,  shall  be  guilty     Drugs  Act, 
of  an  ofiFence  under  this  Act,  and  be  liable  to  a  penalty  not  exceeding  twenty  pounds ;  1875-^38  4*  39 
Every  person  who  shall  give  a  false  warranty  m  writing  to  any  purchaser  in  respect     Tid,  c.  63, 
of  an  article  of  food  or  a  drug,  sold  by  him  as  principal  or  agent,  shall  be  guilty  of  «.  27. 

an  offence  under  thb  Act,  and  be  liable  to  a  penalty  not  exceeding  twenty  pounds  ; 
And  every  person  who  shall  wilfully  give  a  label  with  any  article  sold  by  him  which 
shall  falsely  describe  the  article  sold,  shall  be  guilty  of  an  offence  under  this  Act, 
and  be  liable  to  a  penalty  not  exceeding  twenty  pounds. 

Sect.  25.  If  the  defendant  in  any  prosecution  under  this  Act  prove  to  the  satisfac- 
tion of  the  justices  or  court  that  he  had  purchased  the  article  in  question  as  the 
same  in  nature,  substance,  and  quality  as  that  demanded  of  him  by  the  prosecutor, 
and  with  a  written  warranty  to  that  effect,  that  he  had  no  reason  to  believe  at  the 
time  when  he  sold  it  that  the  article  was  otherwise,  and  that  he  sold  it  in  the  same 
state  as  when  he  purchased  it,  he  shall  be  discharged  from  the  prosecution,  &c. 

C,  A.  Russell,  Q.C,  {F.  H.  Mellor  with  him)  for  the  appellant. 
— It  is  admitted  that  the  appellant  bought  the  batter  with  the 
same  warranty  as  he  himself  gave  to  Hopkins^  and  that  he  did  so 
honestly  believing  it  to  be  true.  That  being  so^  he  ought  not  to 
have  been  convicted  under  sect.  27^  as  that  section  from  its  very 
terms  imports  that  there  must  be  a  guilty  knowledge.  Giving  a 
'*  false  warranty ''  in  that  section  means  giving  a  ^Ise  warranty 
knowing  it  to  be  false,  and  it  never  could  have  been  the  intention 
of  the  Legislature  that  a  person  who  honestly  gave  a  warranty 
believing  it  to  be  true  should  be  rendered  liable  to  a  penalty  for 
what  is  really  and  substantially  a  criminal  offence.  It  has  no 
doubt  been  held  that  the  absence  of  guilty  knowledge  is  no 
defence  to  a  charge  under  sect.  6  {Betts  v.  Armstead,  58  L.  T.  Hep. 
811  ;  20  Q.  B.  Div.  771) ;  but  the  reason  why  that  was  so  held 
was,  as  stated  by  Cave,  J.  '^  that  the  word  *  knowingly '  was 
intentionally  omitted  from  sect.  6/'  Under  sect.  27  guilty  know- 
ledge  ought  to  be  held  to  be  essential.  That  being  so,  the 
appellant  was  entitled  to  be  acquitted,  and  this  conviction  ought 
to  be  quashed.  Under  sect.  25  also  the  appellant  ought  to  have 
been  acquitted.  He  also  referred  to  Pain  v.  Boughtwood  (62 
L.  T.  Rep.  284;  24  Q.  B.  Div.  353)  ;  and  Dyke  v.  Gower  (65  L.  T. 
Rep.  760;  (1899)  1  Q.  B.  220.) 

Lawson  Walton,  Q.C.  {R,  Brown  with  him)  for  the  respondent. 
— Looking  at  sect.  27,  with  regard  to  the  first  clause  of  the 
section  guilty  knowledge  is  distinctly  stated  to  be  necessary ; 
with  regard  to  the  second  clause  the  word  "  wilfully "  is  used, 
and  the  act  must  be  done  wilfully  to  bring  a  case  within  the 
clause ;  but  when  we  come  to  the  next  clause,  as  to  giving  a 
false  warranty,  the  words  '* knowingly ^^  or  "wilfully'*  are 
omitted,  and,  as  we  contend,  are  intentionally  omitted,  so  as  to 

R  B  2 
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Bbbbtbhibs  bring  a  case  within  that  clause  without  the  act  being  done  know- 
g     ^'  ingly  or  wilfully ;  and  in  the  very  next  clause  the  word  "  wilfully  " 

'  is  again  used^  thereby  showing  that^  when  the  Legislature  intended 

1897.        to  insert  the  word  *'  knowingly  '*  or  the  word  "  wilfully  "  they 
rr|*       have  done  so.     It  is  almost  impossible  to  imagine  that  the  Legis- 
o//ood-^'*  lature  intended  to  imporc  the  word  '^  wilfully ''  into  this. clause  of 
Faluwar-    the  sectioUi  seeing  that  in  the  other  clauses  when* such  was  the 
rarUy'-M»fi8  intention  the  word  is  expressly  introduced.     In  the  very  next 
oj^Yood^and  ^^lause of  the  section  the  word  ^' false  '*  is  used  with  an  innocent 
Dru^f  Act,    collocation^  as  false  description  of  a  label  there  does  not  refer  to 
1875—38+39  the  description  being  wilfully  given,  but'  merely  means  a  descrip- 
^^tli^^'    tion  which  is  false  in  point  of  fact.     The  word  ^' false''  here 
simply  means  "  untrue/'  and  if  the  warranty  is  in  fact  a  f alse^ 
that  is,  an  untrue,  warranty,  then  it  is  unnecessary  to  inquire 
into  the  state  of  mind  of  the  person  giving  it ;  and  the  offence  is 
committed  when  you  prove  first,  a  warranty  in  writing,  and, 
secondly,  a  warranty  in  writing  which  is  an  untrue  warranty  or  a 
false  warranty  in  point  of  fact.     In  all  these  statutes  the  object 
of  the  Legislature  is  that  the  public  must  be  protected,  and  if  one 
of  the  parties  has  to  be  sacrificed  the  seller  must  be  sacrificed  in 
order  to  protect  the  purchaser.     Words  will  not  be  implied  in 
the  definition  of  an  offence  under  these  Acts  so  as  to  relieve 
a  party  merely  on  the  ground  that  he  has  no  guilty  knowledge. 
''  Knowingly "  is  not  to  be  imported  in  sect.  6 :  (Belts  v.  Arnt" 
steady  uhi  swp.).     If  the  charge  be  for  ''  altering  "  under  sect.  9, 
the  Court  will  not  import  the  words  ^^  altered  with  his  know- 
ledge," but  the  seller  may  be  convicted  although  there  is  no 
mens  rea :    Pain  v.   Boughtwood,   uhi  sup, ;     Dyke  v.    Gower, 
ubi  sup. ;  Spiers  and  Pond  v.  Bennett^  74  L.  T.  Rep.  697 ;  (1896) 
2  Q.  B.  65.      These  were  cases  under  sect.  9,  but  they  show  that 
in  a  charge  under  sect.  27  for  giving  a  false  warranty,  the  words 
^'  false  to  his  knowledge  "  ought  not  to  be  imported. 
0.  A.  Russell,  Q.C.,  in  reply,  was  stopped. 
Haweiks,  J. — ^The  sole  question  we  have  to  determine  in  this 
case  is  whether  the  appellant  in  the  present  proceeding  was 
rightfully  convicted  or  not  under  sect.  27,  sub-sect.  2.     I  am  of 
opinion  that  he  was  not  liable  to  conviction,  and  ought  not  on 
the  evidence  to  have  been  convicted.     I  am  not  going  to  discuss 
sect.  25,  though  that  section  does  apply  to  written  warranties, 
and  shows  under  what  circumstances  they  may  be  a  defence 
against  any  proceeding  for  selling  adulterated  food  or  drugs; 
but  I  confine  my  attention  simply  to  this :   What  is  the  meaning 
of  this  section — sect*  27 — under  which  the  appellant  has  been 
convicted  ?    The  section   begins  with  this,  punishment  ^'  for 
forging  certificate  of  warranty";  then  for  ''wilful  misapplica- 
tion of  warranty  " ;  then  for  "  false  warranty  "  ;  then  for  ''  false 
label."     [His  Lordship  read  the  section  and  proceeded  :]  It  is 
quite  clear  with  regard  to  the  first  that  the  scienter  that  the  docu- 
ment was  forged  or  was  false  was  required  to  be  proved.     Then 
comes  the  first  sub-section  as  to  wilful  misapplication  of  warranty, 
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and  it  is  quite  clear  that  the  true  constraction  of  that  sub-section  Dsbbtbhikb 
is  that  if  the  person  shall  wilfully — that  is,  with  the  knowledge  ^• 

that  he  is  doing  it  wrongfully — do  the  act,  that  is  made  an        

ofEence.     Then,  passing  over  for  the  moment  the  second  sub-        1897. 
section,  which  is  the  one  now  in  qaestion,  it  is  quite  obvious        7"^/. 
that  the  third  sab-section  as  to  giving  a  false  labels  imports  a     oZ/mS-^* 
gailty  knowledge,  and — although  it  was  rather  contended  to  the    FaUewar^ 
contrary — that  under  this  sub-section,  if  a  man  gives  a  label  ranty^Mem 
which  in  point  of  fact  does  not  describe  the  article  to  which  it  is   of^da^A 
applied,  he  cannot  be  convicted  and  fined  20/.,  unless  it  is  shown    Brug^  i<>e, 
that  he  wilfully  did  it.     It  was  endeavoured  to  be  argued  that  if  1875-^-88  4^39 
he  did  wilfully  hand  the  paper  or  label,  or  aflSx  the  label  to  the    ^*«^^'^-^®^» 
article  Tie  supplied,  he  would  commit  the  ofEence,  and  that  the 
word  '^  wilful '*  is  to  be  construed  as  applied  only,  and  intended 
to  be  applied  only,  to  the  act  of  affixing  the  labeU    But  I  do  not 
take  that  view.     1  think  the  word  ''  wilfully  "  in  that  sub-section 
means  wilfully  affixing  a  label  which  falsely  describes  the  article 
sold,  and  I  am  satisfied  that  no  man  ought  to  be  or  could  be 
legally  convicted  of  giving  a^  false  description  unless  it  is  shown 
that  he  knew  it  to  be  false.   If  he  knew  it  to  be  false,  and  know- 
ing it  to  be  false  affixed  the  label  on  the  article,   he  would 
be  guilty  of  having  wilfully  done  it.     That  brings  me  back  to 
the  immediately  preceding  sub-section,  which  is  the  one  we  have 
to  construe,  and  the  only  question  we  have  to  ask  ourselves  is 
what  is  the  true  construction  to  be  put  upon  the  words  ^^  false 
warranty.''    Does  that  mean  that  a  person  is  rendered  liable  by 
giving  a  false  warranty,  honestly  believing  it  to  be  true  and 
under  curcumstancos   which   afEord    a    reasonable  ground  for 
believing  it  to  be  true ;  that  is  to  say,  supposing  he  has  received 
it  from  the  man  from  whom  he  bought  the  goods,  and  that  ^he 
knew  nothing  contrary  to  its  truth  ?  Ought  it  to  be  construed  as 
being  intended  to  apply,  so  that  the  man  should  be  liable  to  be 
fined  20Z.  only  if  he  knowingly  gave  a  false  warranty,  or  is  it  to 
be  applied,  as  is  contended  for  oa  behalf  of  the  prosecution,  to  a 
case  where  there  was  no  knowledge  that  the  warranty  was  false, 
but  where,  on  the  contrary,  every  thing  in  the  case  would  reason- 
ably lead  to  the  belief  which   the  man   entertained  that  the 
warranty  was  true  ?     It  seems  to  me  to  be  a  monstrous*  proposi- 
tion to  say  that  a  man  could  be  convicted  and  fined  for  that  which 
is  really  and  seriously  a  criminal  offence — that  is,  knowingly 
giving  a  false  warranty  to  an  article— and  that  he  should  be 
liable  to  a  penalty  of  20Z.,  even  though  he  believed  the  warranty 
to  be  absolutely  true.    There  are  some  cases,  no  doubt,  in  which 
guilty  knowledge  is  not  necessary  to  constitute  a  criminal  offence, 
such  as  under  the  Explosive  Substances  Acts,  which  say  that,  a  . 
man  shall  be  presumed  to  have  a  knowledge  of  the  purposes  for 
which  an  explosive  substance  is  intended  to  be  used,  unless  he 
proves  to  the  contrary,  or  that  he  had  it  in  his  possession  for  a 
reasonable  purpose.  There  is  nothing  of  that  kind  in  the  present 
case.     The  principle  upon  which  I  think  the  criminal  law  should 
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BsBBTSHiBs  be  administered  is  this :  If  the  Legislature  intended  to  paniah  a 
V*  man^  that  ought  to  be  clearly  expressed  in  the  section ;  and 

'  when  I  find  that  this  one  sab-section  is  intermixed  with  three 

1897.       others  which  beyond  all  question  require  proof  of  the  falseness 
~"       of  the  certificate  or  labels  and  that  the  words  used  in  the  sub- 

*  ^focd^  section  are  such  as  I  have  read^  I  have  come  to  the  conclnsion 
FaUe  loar.    that  this  is  the  mode  in  which  the  magistrate  ought  to  have  read 

Yanty—Metis  this  section^  and  as  he  has  taken  a  contrary  view  in  this  case  I 

opF^^and  ^^^^^  *^®  conviction  ought  to  be  quashed. 
DrttgaAcf,        Wbioht^   J. — I   am  of   the   same   opinion.     In   the    case    uf 

1875-88 * w  fif^erro*  v.  De  Rutzen  (72  L.  T.  Rep.  889;  1    Q.  B.  918),   I 
^*f  27  ^^'    collected  most  of  the  cases  bearing  on  the  subject,  and  I  refer  to 
that  case,  not  as  an  authority,  bat  simply  to  save  the  trouble  of 
referring  to  those  cases  again.     I  think  those  cases  establish  the 
proposition  that,  as  a  rule,   there  is   a  presumption   that  the 
mens  rea — ^that  is,  the  evil  intention  or  the  knowledge  of  the 
wrongfulness  of  the  act — ^is   an  essential   ingredient  in   every 
ofience,  but  that  that  presumption  may  be  displaced  either  by 
the  clear  language  of  the  Act  or  by  the  subject  matter  with 
which  it  deals.     It  has  long  been  established  that  under  this  Act, 
under  sects.  6  and  9,  a  guilty  mind  is  not  a  necessary  ingredient 
of  an  offence,  but  it  does  not  at  all  follow  that  the  same  rule 
applies  under  sect.  27,  and  we  have  to  look  at  the  language  of 
sect.  27  to  see  whether  it  does  apply.     Sect.  27,  as  a  whole, 
appears   to  be   dealing  with   really  criminal   matters.     As  my 
brother  has  pointed  out,  all  the  offences  which  it  creates,  unless 
it  be  this  one,  are  offences  which,  by  the  very  language  of  the 
Act  require,  in  order  to  constitute  them,  a  guilty  mind.     The 
first  is  called  forgery ;  the  second  is  forgery,  and  is  expressly 
required  to  be  wilfully  done ;  the  fourth  involves  guilty  know- 
ledge— wilfully  giving  a  label  with  a  false  description  of  the 
article ;  and  the  remaining  one  is  the  one  now  in  question,  that 
is,  giving  a  false  warranty  in  writing.    *It  seems  to  me  that  first 
of  all  the  presumption  is  that  guilty  knowledge  is  required ;  and, 
secondly,  that  that  presumption  is  strengthened  in  this  case  by 
the  words  '*  false  warranty."     When  you   are  dealing  with  a 
criminal  matter,  a  matter  for  which  a  man  may  be  liable  to  con- 
viction, '^  false  warranty,'^  to  my  mind,  imports  and  implies  that 
the  person  must  have  a  knowledge  that  the  warranty  is  false. 
Thirdly,   I  think  this  presumption  is  strengthened  by  the  rule 
Noseitur  a  aociis  when  you  find  it  embedded  in  the  same  section 
amongst  other  offences,  all  of  which  require  a  guilty  knowledge. 
I  think  that,  unless  the  language  imports  a  contrast,  it  ought 
rather  to  be  taken  as  importing  a  similarity  in  that  respect,  and 
certainly  the  words  *^  false  warranty ''  do  not  import  any  contrast 
to  the  words  which  imply  that  the  guilty  mind  is  necessary.    On 
the  contrary,  the  words  ''false  warranty,"  instead  of  implying  a 
contrast,  really  import  another  form  of  guilty  mind.     We  do  not 
know  what  the  intention  of  the  framers  of  the  section  may  have 
been,  and  we  need  not  consider  them,  as  we  have  to  construe  the 
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section  acoordinir  to  the  ordinary  rules  of  construction  which  D«BBTSHtt« 
have  to  be  applied  to  a  criminal  act.  Houlibtof. 

Appeal  allowed.     Conviction  quashed.  .... 

Solicitors  for  the  appellant,  Croivdera  and  Vizard,  for  Hockin,        1897. 
Babyy  and  Beckion,  Manchester.  jlduW^eton 

Solicitors  for  the  respondent,  Atistin  and  Austin,  for  Thomas     ^f  food^ 

Hud9on,  Manchester.  ^oUe  war- 

ranty— Mefu 
nar—8ale 
of  Food  and 
Drugs  Act, 
1875— 38  #39 
Vict,  c.  63, 
8,27. 


QUEEN'S  BENCH  DIVISION. 

Thursday,  July  8,  1896. 

(Before  Cavk  and  Ridley,  J  J.) 

Heyvvooi)  r.  Whitehead,  (n) 

Adulteration  —  Milk  —  Knowledge  of  purchaser  —  Costs  agaiinst 
magistrates — Sale  of  Food  and  Drugs  Act,  1875  (38  ^"  39  Vict, 
c,  63),  s.  6. 

W.  wa^  charged  before  justices  with  selling  for  new  milk  an  article 
not  of  the  ^uxture,  substance,  and  quality  demanded,  contrary  to 
sect.  6  of  the  Food  and  Drugs  Act,  1875.  A  sergeant  of  police, 
acting  under  HJs  orders,  who  was  an  inspector  under  the  Act, 
purchased  the  milk  from  W.,  who,  lohen  lie  was  asked  for  new 
milk,  sold  skimmed,  and  charged  a  penny  a  pint,  tlie  usural 
price  for  skimmed  milk.  The  justices  difered,  one  being  of  the 
opinion  that  only  a  penny  a  pint  being  asked,  tJie  purchaser 
must  have  been  aware  it  was  skimmed  milk  he  was  buying  : — 

Held,  that  the  knowledge  of  the  purchaser  was  immaterial,  and 
case  remitted  to  the  betich  to  convict. 

The  respondent  W.  did  not  appear,  but  the  magistrates  did  : — 

Held,  that  costs  in  such  a  case  could  be  given  against  them, 

THIS  was  a  case  stated  by  two  of  Her  Majesty's  justices  of 
the  peace  for  the  county  of  Lancaster,  acting  in  and  for 
the  division  of  Oldham. 

At  a  petty  sessions  held  at  Boyton,  in  the  county  of  Lancaster, 
on  the  10th  day  of  Feb.  1 897,  a  certain  information  and  complaint, 
preferred  by  Thomas  Hey  wood,  a  superintendent  of  police  for  the 
county  of  Lancaster,  acting  for  the  division  of  Oldham  (herein- 
after called  the  appellant),  against  Joseph  Traviss  Whitehead 

(a^Itop^ried  by  W.  ra  B,  Hinnrr,  G«q.,  Burristoivat-Law. 
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Hetwood     (hereinafter  called  the  respondent)^  was  heard  and  deteiihined 
^'         before  us  on  the  10th  day  of  Feb*  1897,  in  the  presence  and  heanng 

■ '  of  the  appellant  and  respondent^  and  dismissed  upon  the  groond 

1897.       hereinafter  stated. 

AdMeration      The  information  and  complaint  were  as  follows  : 

01^  ^^f^'iv     '^^^  °°  *^®  ^^*^  ^*y  ^^  January,  1897,  at  the  township  of  Royton.  in  the  diTiBion 

Skimmed  mtlh  Qf  Oldham,  in  the  county  of  Lancaster,  one  Joseph  Thomas  Morgmn  did  demand  of 

Purchasers  gxid  from  the  respondent,  as  and  for  a  sale  by  the  respondent  to  him  the  said  Joseph 

Jenonjledge-^   Thomas  Morgan,  a  certain  article  of  food,  to  wit,  one  pint  of  new  milk,  and  that  the 

FrActice-^     respondent  did  then  and  there  unlawfully  and  wilfully  sell  to  him  the  said  Joseph 
Cests-^  Order  Thomas  Morgan,  and  to  his  prejudice,  as  and  for  such  article  of  food,  an  article  of 

onmagiS'  food  which  was  not  of  the  nature,  substance,  and  quality  of  the  article  of  food  so 
irates — Sale  demanded  by  the  said  Joseph  Thomas  Morgan  as  sucb  purchaser  as  aforesaid.  The 
of'FodA  and   analysis  showed  that  it  contained  parts  as  under;  1*74  per  cent,  fat,  9*10  per  cenL 

Drugs  Act,     other  solids — total  solids,  10*84  per  cent. ;  and  tliat  it  had  been  deprived  of  upwards 
1875 — 384*89  of  one- third  of  its  cream  contrary  to  the  form  of  the  statute  in  such  case  made  and 

Vict,  c.  63,     proTidod. 
s.  6. 

The  appellant^  being  dissatisfied  upon  the  hearing  of  the  infor- 
mation and  complaint  as  being  erroneous  in.point  of  law^  applied 
to  us  to  state  and  sign  a  case  setting  forth  the  facts  and  grounds 
of  such  our  determination. 

Now,  therefore,  we,  the  justices,  in  compliance  with  the  appU- 
cation  and  the  provisions  of  the  statutes,  do -hereby  state  and 
sign  the  following  case  : 

1.  Upon  the  hearing  of  the  information  and  complaint,  the 
following  facts  were  proved  or  admitted  :  ~ 

2.  The  respondent  is  a  farmer,  and  carries  on  tju^iness  at  Hey 
Hill,  in  the  township  of  Grompton. 

3.  The  appellant  is  an  inspector  of  food  and  drags  for  the 
Oldham  division  of  the  county  of  Lancaster,  and  as  such  inspector 
he  instructed  Police-Sergeant  Morgan  and  PoUce-Gonstable 
Morris,  on  the  18th  day  of  January,  1897,  to  proceed  to  Koyton  and 

?rocurc  samples  of  new  milk  for  imalysis  by  the  public  analyst, 
hey  accordingly  proceeded  to  Bpyton,  and  whilst  in  Sandy-lane 
met  the  respondent,  who  was  selling  milk.  He  had  two  oans  of 
milk,  one  on  his  right  hand  and  the  other  on  his  left.  The 
sergeant  asked  the  respondent  for  a  pint  of  new  milk  from  the 
can  on  his  right.  The  respondent  replied  "  That  is  skim  milkin 
that  and  new  in  this ''  (pointing  to  the  can  on  his  left).  The 
sergeant  then  said :  '^  I  want  new  milk ;  so  Fll  have  a 
pint  out  of  that^'  (pointing  to  the  can  on  his  left).  The 
respondent  served  him  without  any  comment,  and  charged  a 
penny  for  it  which  he  paid.  The  sergeant  then  read  the  usual 
statement  to  the  respondent,  which  is  as  follows : 

I  have  been  instructed  by  Mr.  Superintendent  Hey  wood,  the  inspector  for  food  and 
drugs  in  the  district,  to  purchase  this  sample  of  new  milk  for  analysis  by  the  public 
analyst  If  you  desire  it  I  will  now  divide  it  into  three  parts,  one  of  whioh  I  shall 
leave  with  you,  one  I  shaU  take  or  send  to  the  public  analyst,  for  analysis,  and  the 
other  I  shaU  keep,  but  if  you  do  not  desire  it  dividing,  I  shall  send  up  the  whole  in 
your  preeence.    What  do  you  elect  to  do  ? 

The  respondent  replied,  "  I'll  have  a  portion/'  The  sergeant 
then  proceeded  to  divide  the  sample  into  three  parts^  and  was 
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sealing  them  ap  and  patting  on  the  labels,  when  the  respondent    Hetwood 
exclaimed,  *'  Oh !    I  didn't  know  you.     That  is  skim  milk ;  I  ,„      ^' 
have  no  new."  

The  sergeant  was  asked  by  Mr.  Butterworth^  the  presiding        1897. 
justice,  if  he  expected  to  get  new  milk  for  a  penny  a  pint.     The        " — 
sergeant  replied  that  he  asked  for  new  milk,  and  was  prepared  to     ^ jH^^^ 
pay  whatever  the  respondent  charged  for  it.  Skimmedmiik 

The  sergeant's  .evidence  was  corroborated  by  Police-constable  ^Purchaser's 

Margaret  Ann  Sandring  was  called  by  the  appellant,  and  she  cos^s— Order 
stated  that  she  had  bought  milk  from  the  respondent  daring  the     onmagis- 
last  five-and-a-half  years,  and  always  paid  him  three-half-pence  ^T'S^'T^"^ 

a  pint  for  it.  "" Drugs  Act, 

4.  The  respondent  did  not  adduce  evidence.  1875 -38 1*89 

•  6.  The  appellant  gave  evidence,  and  proved  that  he  was  an    ^**^^-  ^-  ^3» 
inspector  of  food  and  drugs  for  the  Oldham   division  of  the 
county    of    Lancaster,    and    produced    the    certificate    of   the 
analyst. 

6.  On  behalf  of  the  appellant,  it  was  contended  that  it  was 
new  milk  which  was  demanded,  and  sold  to  the  sergeant  and 
constable  by  the  respondent,  and  that  sect.  6  of  the  Food  and 
Drugs  Act,  1875,  applied,  and  he  asked  for  a  conviction  against 
the  respondent. 

On  behalf  of  the  respondent  it  was  contended  that  it  was 
skimmed  milk  and  not  new  milk  which  was  sold  to  the  police- 
sergeant  and  constable,  and  that  the  police-sergeant  must  have 
had  knowledge  of  this,  in  that  he  paid  only  one  penny  a  pint  for 
it,  and  that  sect.  G.of  the  Food  and  Drugs  Act,  1875,  did  not 
apply. 

7.  The  justices  were  not  agreed.  One  of  them  was  of  opinion, 
seeing  that  the  respondent  only  asked  one  penny  a  pint  for  the 
milk,  the  sergeant  must  have  known  that  he  was  buying  skimmed 
milk  and  not  new  milk,  and  therefore  declined  to  convict.  The 
other  justice  was  of  opinion  that  the  state  of  knowledge  of  the 
sergeant  at  the  time  wnen  he  paid  for  the  milk  was  not  material, 
he  having  asked  for  new  milk  and  obtained  the  milk  before  the 
question  of  price  was  mentioned,  and  considered  the  respondent 
ought  to  be  convicted.  As  the  Bench  could  not  agree  the  case 
was  dismissed. 

When  the  penny  was  paid  for  the  pint  of  milk  Joseph  Travis 
\Vhitehead,  the  respondent,  was,  in  the  opinion  of  the  magis- 
trate who  recommended  the  dismissal  of  the  case,  satisfied  that 
he  was  selling  and  was  paid  for  skimmed  milk,  as  a  penny  per 
pint  was  the  regular  selling  price  of  the  skimmed  milk,  and  the 
magistrate  believed  he  was  innocent  of  trying  to  deceive  the  two 
^officers. 

8.  The  question  of  law  on  the  above  statement  for  the  opinion 
of  this  Court  is :  Whether  the  determination  by  us  the  justices 
dismissing  the  complaint,  was,  under  the  circumstances  set  out, 
erroneous. 
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Hetwood        By  sect.  6  of  the  Pood  and  Drags  Act,  1875 : 

_       ^'  No  person  shall  sell  to  the  prejadice  of  the  parehaaer  any  article  of  food  or  any 

WHITBHXA.D.  cIy^  ^^idi  is  not  of  the  nature^  substance,  and  quality  demanded  by  the  pnrcbaaer 
TZZZ         under  a  penalty  not  exceeding  twenty  pounds. 

Ad  tt    r         ^'  ^^^  ^^^  *'^®  appellant. 

offood^        *^'  ^'  Butterworth  for  the  magistrates. 
Skimmed  miUc     The  respondent  did  not  appear. 
Ifc^^i^*"—*     Cave,  J. — ^The  case  is  too  clear  for  argament,  and  must  go 

Practice--    ^ack  to  the  magistrates  to  convict.     If  we  were  to  allow  defences 
Coste—Order  like  this  there  would  never  be  any  convictions. 

on  magU-         RiDLBY,  J. — I  am  of  the  Same  opinion. 
of  Foodemd       ^^V  ^^^^^  ^^T^  costs  against  the  magistrates. 

Drugs  Act,        Cave,  J. — ^Ycs.     As  they  have  appeared  and  contested  the  case, 
1875— 38  4-39  you  are  entitled. 

Fwt.c.  68,        Solicitors  for  the  appellant,  RidsdcUe  and  Son,  for  Bfdion, 
Oldham. 

Solicitor  for  the  magistrates,  /.  E.  Lees,  Oldham. 


CROWN  CASES  RESERVED. 
Saturday,  May  15. 

(Before  Lord  Russell,  C.J.,  Hawkins,  Grantham,  Wright,  and 

Collins,  JJ.) 

Reg.  y.  Davibs.  (a) 

Unlawful  gaming — JJaiiig  hmise  or  room  for  purpose  of — Unlawful 
game — What  is,  a  qtcestion  of  law — 17  ^18  Vich  c.  38,  s,  4; 
42  ^  43  Vict.  c.  49,8,  17. 

A  person  does  not  commit  the  offence  of  opening,  keeping,  or 
using  a  house  or  room  for  the  purpose  of  unlawful  gaming^ 
if  he  and  his  friends  merely  occasionaUy  and  casually  play 
games  therein,  even  if  such  games  he  wnlawfuL 

The  question  whether  a  game  is  or  is  not  unlawful,  is  a  question 
of  law  on  which  a  specific  direction  should  be  given  to  the  jury, 

/^  ASE  stated  by  the  chairman  of  the  Cheshire  Quarter  Seesionst 
The  defendant,  James  Davies,  was  charged  before  a  Court  of 

(a)  Reported  by  A.  A.  BvrauNE,  Esq.,  Barriater-at-Law. 
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Summary  Jarisdiction,  with   an   offence   under   sect.    4  of  the        H.eg. 
Gaming  Houses  Act,  1854  (17  &  18  Vict.  c.  38),  and  WiUiam     jyj;^^^^ 

Wild  and  Thomas  Baker,  with  aiding  and  abetting  him  in  the        

commission  of  the  offence.     They  claimed  in  accordance  with  the        1897. 
provisions  of  sect.  17  of  the  Summary  Jurisdiction  Act,  1879  ^  t»iT~an(i 
(42  &  43  Vict.  c.  49),  to  be  tried  by  a  jury,  and  an  indictment     betting^ 
was  accordingly  preferred  against  all  three  defendants.     The    Using  house 
first  and  fifteenth  counts  charged  Davies  with  being  the  occupier  ^^  ^^^  -^^ 
of  a  certain  house  and  room,  and  unlawfully  opening  such  house      gaming 
and  room  for  the  purpose  of  unlawfully  gaming ;  and  the  third      cmwigst 
count  charged  that  he,  being  the  occupier  of  a  certain  house,  did  ^J^'V^'Z. 
unlawfullly  use  the  said  house  for  the  purpose  of  unlawful  gaming    ^^g  ^  ^^  ' 
being  carried  on  therein.     The  seventh  count  charged  him  with  42  ^  43  Vici. 
so  using  a  room  in  the  house.     Other  counts  charged  .Wild  and   <^-  ^o,  s.  17. 
Baker  with  aiding  and  abetting  Davies,  but  the  jury  acquitted 
both  these  defendants. 

The  facts  stated  in  the  case  were  as  follows  : 
Wild  was  a  publican  and  kept  the  Grove  Inn,  Stockport.  On 
the  6th  day  of  December,  Davies  being  in  the  Grove  Inn  at 
closing  time,  invited  Wild,  fiaker,  and  one  Chappell,  to  play 
cards  at  his  house.  On  arriving  at  DaviesMiouse  the  four  played 
whist.  Subsequently  they  played  at  a  game  called  '^  German 
Bank,"  and  again  at  another  called  "  Nap."  The  game  of 
"  German  Bank  ^^  was  described  by  witnesses  to  the  jury,  and 
the  chairman  in  his  charge  put  the  following  questions  to  the 
jury : 

(^1)  Was  the  defendant  DaTies  the  occupier  of  the  house  and  room? — Answer : 
Yes. 

(2)  Did  he  open  them  ou  the  occasion  in  question  for  the  purpose  of  unlawful 
gaming  ?^- Answer :  No. 

(3)  Did  he  use  them  on  the  occasion  for  the  purpose  of  unlawful  gaming? — 
Answer:  Yes. 

(4)  Was  the  game  of  *'  German  Bank  *'  as  played  on  the  occasion  in  question  an 
unlawful  game  ? — Answer :  Yes. 

(5)  Was  the  house  used  as  a  **  common  gaming  house,"  or  was  it  on  the  evidence 
only  used  on  the  occasion  in  question  for  the  purpose  of  playing  an  unlawful  game  ? 
— Answer :  It  was  used  as  such  only  on  the  occasion  ? 

Upon  these  findings  a  verdict  of  guilty  was  entered  against 
Davies  upon  the  third  and  seventh  counts,  and  of  acquittal  upon 
the  rest. 

E,  HonoraUis  Lloyd  for  the  Crown. — The  jury  were  directed 
as  to  what  games  were  unlawful,  and  they  found  that  ^'  German 
Bank  "  was  an  unlawful  game.  That  is  sufficient  to  support  the 
conviction. 

The  defendant  was  not  represented. 

Lord  Bussell,  C.J. — We  think  that  this  conviction  cannot  be 
supported.  These  persons  were  not  strangers  but  friends. 
Being  together  in  a  public-house  when  closing  time  comes,  there 
is  a  proposition  that  they  shall  have  a  game  of  cards,  and  they  go, 
taking  refreshments  with  them,  to  Davies'  house.  They  begin  to 
play  whist,  and  they  play  whist  for  some  time,  until  Chappell,  being 
^dissatisfied  with  his  partner,  refuses  to  continue  the  game,  when 
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Rh«.       they  play  "  German  Bank/'     As  to  what ''  German  Bank ''  is,  is 
^'-         not  clearly  stated  in  the  case^  but  looking  at  the  statute  it  woald 

'     be  monstrous  to  say  that  the  defendant  had  opened  or  used  his 

1897.       house  for  the  purpose  of  unlawful  gaming.      It  seems  impossible 

r —     ,  to  say  that  the  room  was  ^'  used "  within  the  meaning  of  the 

Mting^    statute.     Again  the  jury   were  asked  "  is   German  Ban^   an 

Using  house  unlawful  game  ?     That  was  not  a  question  of  fact  for  the  jury, 

or  rx>om  for—  but  of  law  for  the  judge.     The  jury  found  no  verdict,  but  merely 

hambig      answered  the  questions   left  to  them.     Now   the  jury  are  to 

amongst      determine   the   question  of  "Guilty"   or   ''Not  gdiltjV'   *id 

friends-^     although  it  is  not  unusual  to   ask  questions  of   the  jury,  un- 

^^  iff  ^  ^j!^'  questionably  it  is  proper  to  get  the  verdict  of  the  jury  "  Guilty  " 

42  4-  43  Vicf,  or     Not  guilty,    on  the  direction  of  the  judge. 

c.  49, 8. 17.        Hawkins,  Geantham,  WRiaaT,  and  Collins,  J  J.  concurred. 

Solicitors  for  the  prosecution,  Philpot  and  So7i,  for  Clerk  of  the 
Peace,  Cheshire. 


JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 

Wednesday  July  7,  1897. 

(Present :  The  Right  Hons.  the  Lobd  Chancellor  (Halsbury), 
Lords  Watson,  Hobhousb,  Macnaohten,  and  James  op 
Hereford,  Sir  R.  Couch,  and  Mr.  Way. 

Sayad  Muhammad  Yusuf-ud-Din  v.  The  Queen,  (a) 
ON  appeal  from  the  chief  court  of  the  punjaub. 

Oriminal  procedure — Arrest  out  of  British  territory — Legality — 
Jm'isdiction  along  line  of  railway  in  independent  state. 

The  ruler  of  an  independent  state  in  India  granted  to  the  British 
Government  civil  and  criminal  jurisdiction  along  a  line  of 
railway  running  through  his  ten'itories. 

Held  {reversing  the  judgment  of  the  Court  below)  that  this  jurisdic' 
tion  only  extended  to  offences  committed  on  the  railway ^  and  to 
fnatters  connected  with  the  administration  of  the  railway,  and 
did  not  amount  to  a  cession  of  territory y  or  justify  the  arrest  of 
a  person  on  the  railway  for  an  offence  committed  in  another 
part  of  India  in  no  way  connected  with  it. 

THIS  was  an  appeal  against  a  judgment  and  order  of  the 
Chief  Court  of  the  Punjaub  of  the  17th  day  of  Febniaryj 

(a)  Reported  by  C.  £.  Maldbi,  Esq.,  Barriiter-at-Law. 
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1896,  which  dismissed  an  application  made  in  that  Court  in  its      Sayad 
oriminal    jarisdiction    on    behalf  of    the  appellant   to   have  a  Muhammad 
warrant  which  had  been  issued  against  him  cancelled  as  being        j^^^ 
issued  without  jurisdiction,  and  to  have  certain  criminal  proceed-  v. 

ings  then  pending  against  the  appellant  in  the  Court  of  the  ^^^  Queen. 
Magistrate  of  TJmballa  stayed  or  quashed  on  the  like  ground.  Ts97, 

The  appellant  was  a  subject  of  his  Highness  the  Nizam  of       

Haidarabad,  in  the  Deccan,  who  was  an  independent  Sovereign.     Arrest— 

The  appellant  resided  at  Haidarabad,  and  not  within  British  ^c^J^ 
territory  nor  within  the  limits  of  the  railway  lines  mentioned  in  hy  indepen- 
the  case.  ^^^^  '^^  i*^ 

On  the  18th  day  of  September,  1895,  the  Eesident  at  Haida-       ^"^^^ 
rabad  applied  to  the  District  Magistrate  at  Simla  for  a  warrant 
of  arrest  against  the  appellant  on  a  charge  of  abetting  an  attempt 
to  bribe  a  person  at  Simla. 

The  District  Magistrate  issued  a  warrant  and  placed  upon 
record  a  note  to  the  following  effect : 

In  handing  this  warrant  over  I  have  explained  that  it  cannot  be  executed  outside 
British  India  except  through  a  political  agent.  If  the  accused  is  in  foreign  territory 
the  Resident  who  applies  for  the  warrant  and  is  Political  Agent  for  Haidarabad  must 
decide  whether  he  can  be  made  over  to  the  British  courts  under  the  extradition  law. 

On  the  28th  day  of  November,  1895,  the  appellant  went  to  a 
station  on  the  Nizam's  Guaranteed  State  Railway,  and  while 
there  was  arrested  under  the  warrant  by  an  officer  of  the  railway 
police  in  the  service  of  the  Government  of  India  and  was  taken 
before  the  railway  magistrate,  by  whom  he  was,  after  detention 
in  custody  for  two  days,  released  on  bail  on  the  30th  day  of 
November  to  appear  before  the  District  Magistrate  of  Simla  on 
the  8th  day  of  December  to  answer  the  charge. 

The  appellant  appeared  accordingly,  and  on  the  13  th  day  of 
January,  1896,  an  order  was  made  by  the  Chief  Court  of  the 
Punjaub  transferring  the  case  to  the  Court  of  the  District 
Magistrate  of  Umbala  for  trial  by  him. 

The  appellant  applied  to  the  Chief  Court  of  the  Panjaub  on 
the  14th  day  of  January,  1896,  to  stay  the  proceedings  in  the 
case  before  the  district  magistrate  and  to  set  aside  the  order  of 
the  District  Magistrate  of  Simla  directing  the  issae  of  the 
warrant  for  the  arrest  of  the  appellant. 

On  the  17th  day  of  February,  1896,  the  Chief  Court  dismissed 
the  application.  The  presiding  judge  in  his  judgment  referred 
to  the  Gt>vernment  of  India  Notification  No.  1143-1,  dated  the 
22nd  day  of  March,  1888,  which  was  published  in  the  Oazette 
of  India  of  the  24th  day  of  March,  1888,  as  follows  : 

Whereas  his  Highness  the  Nizam  of  Haidarabad  has  granted  to  the  British  GoTorn- 
ment  full  jarisdiction  within  the  lands  in  his  territory  which  are  oooapied,  or  may 
hereafter  be  occupied,  by  his  Highness  the  Nizam's  Guaranteed  State  Railways 
Company,  by  the  Great  Lidian  Peninsular  Railway,  by  the  Madras  Railway,  and  by 
the  Southern  Mahratta  Railway  respectively  (including  the  lands  occupied  as  stations, 
outbuildings,  and  for  other  railway  purposes).  In  exercise  of  this  jurisdiction,  and 
of  the  powers  conferred  by  sects.  4  and  5  of  the  Foreign  Jurisdiction  and  Extradition 
Act,  1879,  and  of  all  other  powers  enabling  him  in  this  behalf,  the  GoTcrnor-General 
in  Oonnoil  is  pleased  to  issue  the  following  orders :  "  Part  I.*— The  proyisions,  so  far 
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Satad  as  tbey  may  be  applicable  and  as  amended  for  tbe  time  being  by  sabaeqaent  anact- 

MuHAMUAD  monts,  of  the  Acts  mentioned  below  are  hereby  extended  to  the  aforesaid  lands — 

YusuF-UD-  xi&mely,  Act  XLV.  of  1860  (the  Indian  Penal  Code),  Act  V.  of  1861  (for  the  Re^rala- 

j)i^  tion  of  the  Police),  Act  VI.  of  1864  (the  Whipping  Act),  Act  I.  of  1871  (tbe  Cattle 

I,.  Trespass  Act,  Act  X.  of  1882  (the  Code  of  Criminal   Procedure)."    .     .     .     ''  Part 

The  Queen.  ^^- — ^^^  ^^^  purpose  of  the  exercise  of  criminal  jurisdiction  within  the  aforesaid 

.      *  lands  the  Governor- General  in  Council  is  pleased  to  make  the  following  arrang^e- 

1879.  monts  :^1.  There  shall  be  a  railway  magistrate,  who  shall  be  the  second  assistant  to 

.'  the  Besident  at  Uaidarabad.     2.  The  railway  magistrate  shall  have  the  powers  of  a 

j^YY^l district  magistrate  as  described  in  the  Code  of  Criminal  Procedure." 

^Co'^wsi^      The  learned  judge  thought  that  the  effect  of  this  grant  of 
hy  indepen^  jurisdiction  and  of  the  notification  was  to  amend  the  1st  and 
dent  atato  ia  82nd  sections  of  the  Code  of  Criminal  Procedure,  the  material 
India.       pg^^j.j.  qJ  which  sections  is  as  follows  : 

I.  This  Act  may  be  called  ''  The  Code  of  Criminal  Procedure,  1882."    .    .     ^    It 
extends  to  the  whole  of  British  India. 
82.  A  warrant  of  arrest  may  bo  executed  in  any  part  of  British  India. 

The  effect  of  the  grant  of  jurisdiction  and  notification  was,  the 
learned  judge  held,  to  add  to  these  sections  after  the  words 
'^.British  India '^  the  words  '^  and  any  territory  over  which  juris- 
diction was  ceded  under  sect.  4  of  Act  KXI,  of  1879/' 

The  learned  judge  was  of  opinion  that  the  effect  of  this 
-amendment  was  to  extend  the  whole  of  the  Civil  Procedure 
Code  to  the  lands  specified  (in  this  case  to  the  railway  lands  or 
railway  lines  as  they  were  called)  and  to  give  to  the  magistrate 
of  Simla  power  to  issue  the  warrant  to  the  railway  magistrate  at 
Haidarabad,  and  give  to  the  latter  officer  power  to  deal  with  it, 
and  direct  its  execution,  just  as  any  other  magistrate,  acting 
under  the  powers  of  the  Criminal  Procedure  Code,  would  have 
been  bound  to  do.  The  learned  judge  said :  '^  That  the 
petitioner  is  a  subject  of  the  Haidarabad  State  does  not  afiept  the 
matter.  Full  jurisdiction  in  the  place  where  he  was  arrested  was 
ceded  over  Haiderabad  subjects  as  well  as  British  subjects.  The 
notification  contained  no  exception  or  reservation,  and  petitioner 
was  within  those  limits  as  liable  to  arrest  as  he  would  have 
been  at  Simla  or  in  any  other  district  in  British  India.'' 

The  appellant  applied  to  the  Judicial  Committee  of  the  Privy 
Council  for  special  leave  to  appeal  against  the  judgment  and 
order  of  the  Chief  Court,  and  the  Judicial  Committee  granted 
him  leave  on  the  ground  that  there  was  no  jurisdiction  to  issue 
the  warrant  for  his  arrest  in  a  place  which  was  not  British 
territory,  he  not  being  a  British  subject,  nor  resident  in  British 
territory. 

Asqtdth,  Q.C.  and  Branson  appeared  for  the  appellant. 

Cohen,  Q.C.  and  /.  D.  Mayne  for  the  respondent. 

At  the  conclusion  of  the  arguments  their  Lordships'  judgment 
was  delivered  by 

The  LoBD  Chancellor  (Halsbury) . — In  this  case  their  Lord- 
ships are  called  upon  to  pronounce  their  opinion  as  to  whether 
the  arrest  of  Yusuf-ud-Din,  a  native  of  the  Nizam's  State,  was 
lawfully  executed  by  the  warrant  issued  by  the  magistrate  issuing 
the  warrant  from   Simla.     The  alleged  offence  for  which  the 
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accased  was  arrested  was  being  party  to  the  offence^  calling  it      Sayad 
compendiously^  of  bribery  alleged  to  have  been  committed  in  Muhammad 
Sritish  territory.     Their  Lordships  have  nothing  to  do  with  the        p^^ 
qnestion  whether  or  not  if  the  accased  had  been  found  within  v. 

British  territory  he  could  have  been  lawfuUv  tried  and  convicted  T^»  Qubbn. 
of  that  offence^  because  the  question  reserved  for  their  Lordships        ^397 

here  to  consider  is  whether  or  not  the  arrest  while  he  was  at  the        

station  on  the  railway,  which  was  locally  situated  within  the  j^V^.^T 
dominions  of  the  Nizam,  was  a  lawful  arrest  or  not.  Nor  have  JIq^j^^^^ 
their  Lordships  anything  to  do  with  the  consequences  of  whether  by  indepen- 
that  arrest  was  lawful  or  not.  The  one  question  which  they  have  d^nt  state  in 
to  determine  is  whether  the  arrest  was  lawful.  The  offence  which  l^^^- 
was  charged  against  the  accused  was  an  offence  which  was 
alleged  to  have  been  committed  in  British  India,  and,  subject  to 
what  I  am  about  to  say,  their  Lordships  are  of  opinion  that  the 
territory  upon  which  the  railway  is  locally  built  was  and  has 
continued  to  be  part  of  the  dominions  of  the  Nizam.  Their 
Lordships  are  of  opinion  that  that  territory  has  never  become 
part  of  British  India,  and  is  still  part  of  the  dominions  of  the 
Nizam.  The  authority  therefore  to  execute  any  criminal  process 
must  be  derived  in  some  way  from  the  Sovereign  of  that  terri- 
tory, and  the  only  authority  relied  on  here  is  the  authority  given 
in  the  correspondence  with  the  Nizam,  notified  as  one  of  the 
conditions  of  its  operations  by  the  British  Government.  It  is 
important  to  observe  that  the  notification  upon  which  the  learned 
judges  in  India  appear  to  have  relied  can  itself  give  no  such 
authority.  Even  if  in  more  extensive  terms  than,  in  fact,  were 
included  in  the  notification  it  had  purported  to  give  jurisdiction 
— as  a  stream  can  rise  no  higher  than  its  source — that  notifica- 
tion can  only  give  effect  to  the  extent  to  which  the  Sovereign 
of  the  territory,  the  Nizam,  had  permitted  the  British  Govern- 
ment to  make  that  notification.  Their  Lordships  are  not  pre- 
pared to  differ  from  the  construction  which  has  been  placed  by 
the  learned  judges  in  India  on  the  notification,  if  the  notification 
was  itself  the  source  of  authority.  But  the  notification  is  not 
the  source  of  authority ;  the  source  of  authority,  of  which  this 
is  only  the  notification,  is  to  be  derived  from  the  sovereign  power 
of  the  Nizam  himself.  It  becomes  therefore  necessary,  as  there 
is  no  express  statute  or  any  words  which  in  themselves  convey 
the  amount  of  jurisdiction  intended  to  be  conveyed  by  the  Nizam, 
to  revert  to  the  correspondence  which  passed  between  those 
representing  the  two  Governments,  to  see  in  the  first  place  what 
was  asked  for  and  what  was  ultimately  conceded.  The  authority 
which  was  asked  for  was  authority  to  exercise  civil  and  criminal 
jurisdiction  over  the  railway  lines  or  premises,  and  if  there  is 
one  thing  manifest  in  the  correspondence  more  than  another  it  is 
that  the  Nizam  jealously  refused  anything  in  the  nature  of  u 
cession  of  territory  such  as  would  confer  by  itself  local  juris- 
diction. It  is  the  one  thing  which  all  through  the  correspon- 
dence appears  to  have  been  refused.    The  result  is,  that  one 
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Satad       mast  look  and  see  wliat  was  ultimately  conceded^  and  when  one 

Muhammad  comes  to  look  at  that  which  was  asked  for  and  that  which  was 

Din    '    granted  it  seems  to  be  very  plainly  set  forth  as  follows  :  '^  More- 

V.         over,  all  these  Jagirdars  have  for  the  past  twenty  years  been 

Thb  Queen,  witnesses  of  the  management  of  all  railway  cases  and  police  by 

1897.       ^  British  officer  under  the  direct  orders  of  the  Resident;  and  the 

system  now  proposed  is  practically  precisely  the  same  as  has  been 

Arrest—-     {q  force  all  that  time.'^     What  that  system  was  and  how  far  it 
^Concession  ®^ceeded  the  boundaries  of  strict  personal  jurisdiction  may  be 
by  iiidepm-    observed  from  what  Mr.  Cordery's  own  letter  describes  it  as 
iient  state  in  heing :    *^About    the    railway  jurisdiction   question,   is    it   not 
India,       possible  to  obtain  the  Nizam's  agreement  to  what  the  Govern- 
ment of  India  want  ?   The  present  arrangement  is  verv  dangerous, 
and  if  a  crime  were  committed  the  High  Court  would  declare  all 
our  proceedings  illegal/'     It   is  .  manifest  from  that   that  the 
practice  which  has  been  going  on,  and   apparently  was   quite 
rightly  described  as  illegal  if  a  question  had  been  raised,  required 
the  sanction  of  the  Nizam  to  make  it  legal  and  to  continue  the 
practice  which  had  hitherto  been  observed.     The  result  is^  that 
what  was  asked  for  and  what  in  the  concluding  letter  was  given 
was  this :  ^'  In  reply  to  your  letter  dated  the  6th  inst.  I  beg 
leave  to  state  that  his  Highnesses  Government  is  willing  to  acoede 
to  the  wishes  of  the  Government  of  India  regarding  the  criminal 
and  civil  jurisdiction  along  the  line  of  railway,  as  is  the  case  on 
other  lines  running  through  independent   States.'^     If  that  is 
the  only  jurisdiction  which  was  given^  it  is  manifest  that  the 
jurisdiction  conferred  was  a  jurisdiction  criminal  and  civil  along 
the  line  of  railway,  ^'  as  in  the  case  of  other  lines  running  through 
independent    States.''     The    only   question   which    remains    is 
whether  the  act  complained  of  in  this  case  was  one  which  could 
be  regarded  as  coming  within  the  jurisdiction  '*  along  the  line 
of  railway,  as  in  the  case  of  other  lines  running  through  inde- 
pendent  States."     It   was   not    suggested   that   the  particular 
offence  charged  was  committed  on  the  railway,  or  that  it  waa  in 
any  way   connected   with   the    administration   of   the  railway. 
What  was    suggested  was  that  in   another  part   of  India — at 
Simla — the  offence  was  committed,  and,  because  the  appellant 
was  physically  present  on  a  portion  of  the  line  of  railway  over 
which  jurisdiction  was  given  for  the  purpose  of  criminal  and  civil 
jurisdiction  he  was  open  to  criminal  procedure  for  an  offence 
which  was  alleged  to  have  been  committed  elsewhere.     Their 
Lordships  are  of  opinion  that  there  is  no  foundation  for  any  auch 
claim  and  that  the  arrest  was  illegal,  that  the  petition  ought 
therefpre  to  have  been  granted,  and  that  the  judgment  of  the 
Courts  in  India  ought  accordingly  to  be  reversed.     Their  Lord- 
ships will  therefore  recommend   Her  Majesty  that  that  course 
should  be  pursued,  and   that  the  warrant  of  arrest   and   pro- 
ceedings thereon  be  set  aside. 

Solicitors  for  the  appellant,  Morgan,  Price,  and  Mewbv/m. 
Solicitor  for  the  respondent^  The  Solicitor  to  the  India  Office, 
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JUDICIAL  COMMITTEE  OP  THE  PRIVY  COUNCIL. 

Wednesday,  July  16,  1897. 

(Present  :  The  Right  Hons.  the  Loed  Chancbllob  (Halsbury), 
Lords  HoBHonsB  and  Morris,  Sir  Richard  Couch,  Sir  H.  De 
ViLLiBBs,  and  Sir  H.  Strong.) 

Carbw  v.  Crown  Prosecutor  in  Japan,  (a) 

PETITION  FOR  LEAVE  TO  APPEAL  FROM  THE  SUPREME  COURT  OF 

CHINA  AND  JAPAN. 

Practice  —  Trial  by  jury  —  Trial  ''  according  to  the  laws  of 
Great  Britain*^ — Foreign  Jurisdiction  Act,  1890  (53  ^  54 
Vict.  c.  37),  s.  1. 

A  British  subject  tried  on  a  criminal  charge  in  a  foreign  country 
by  a  Court  constituted  under  an  Order  in  Council,  or  the  Foreign 
Jurisdiction  Act,  1890,  or  any  of  the  statutes  repealed  by  that 
Act,  hojt  no  inalienable  right  to  be  tried  according  to  the  pro- 
cedv/re  of  British  Courts  in  this  country,  provided  that  the  pro- 
ceedings are  not  contrary  to  natural  justice. 

Leave  to  appeal  refused. 

THIS  was  a  petition  presented  by  Edith  May  Hallowell  Carew, 
now  imprisoned  in  Hong-Kong,  praying  that  she  might  be 
granted  special  leave  to  appeal  from  the  verdict  given  and  the 
verdict  passed  on  her  in  Febraary,  1897,  upon  her  trial  for  the 
raurder  of  her  husband. 

The  case  was  tried  before  his  Honoar  Jadge  Mowatt  and  a 
jury  of  five  persons,  at  Yokohama,  and  the  petitioner  was  found 
guilty  and  sentenced  to  death.  The  sentence  of  death  was 
afterwards  reduced  to  a  sentence  of  imprisonment  with  hard 
labour  for  life. 

She  was  tried  under  the  provisions  of  an  Order  in  Council, 
dated  the  9th  day  of  March,  1865,  which  provided  for  the  govern- 
ment of  British  subjects  in  China  and  Japan.  That  order  pro« 
vided  that  a  Court  should  be  established  for  the  trial  of  cases  in 
which  British  subjects  were  concerned  in  China  and  Japan.  It 
was  provided  that  the  Court  should  be  presided  over  by  a  judge, 
and  that  the  jury  should  consist  of  five  jurors.  The  petitioner 
was  tried  by  a  Court  so  constituted.  It  was  contended  on  her 
behalf  that  the  Order  in  Council,  so  far  as  it  relates  to  British 
subjects  in  Japan,  was  ultra  vires. 

(a)  Reported  by  0.  £.  Maldbk,  Esq.,  Barrister-at-Law. 
▼OL.    XVill.  8   8 
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Cabkw  Sir  F.  Lockwood,  Q.O.  and  M,   Macnaghten  appeared  for  the 

^^-         petitioner^  and  contended  that  persons  tried  in  the  Queen's  Court 

Pbobicutob  ^  Japan  had  a  right  to  be  tried  by  a  jury  of  twelve  men.     The 

IN  Japan,    law  as  to  the  constitution  of  a  jury  could   not  be  altered  hy  an 

1897        Order  in  Council.     By  a  treaty  made  in  1858  between  the  Eng- 

'        lish  and  the   Japanese  Goyernments^  the  Queen  was  granted 

Practice--    power  to  try  British  subjects  resident  in  Japan  "  according  to  the 
Trial  hy  jury  jg^^g  q£  Qreat  Britain."     Subsequently  the  various  Foreign  Juris- 
JurUdidZn  diction  Acts  Were  passed  in  order  to  make  the  exercise   of  this 
Act,  1890--  extra-territorial  jurisdiction  legal.     The  Act  of  1890,  which  is  a 
*^  ^^  ^*^^'  consolidating  Act,  provides :    "  Whereas  by  treaty,  capitulation, 
**     *  '*   *    grant,  usage,  sufferance,  and  other  lawful  means,  Her  Majesty 
the  Queen  has  jurisdiction  within  divers  foreign  countries,  and 
it  is  expedient  to  consolidate  the  Acts  relating  to  the  exercise  of 
Her  Majesty's  jurisdiction  out  of  her  dominions,  be  it  enacted 
by  the  Queen's  most  Excellent  Majesty,  &c.j     .     .     .     that  it  is 
and  shall  be  lawful  for  Her  Majesty  to  hold,  exercise,  and  enjoy 
any  jurisdiction    which  Her   Majesty  now   has,   or  may  at  any 
time  hereafter  have  within  a  foreign  country  in  the  same  and  as 
ample  a  manner  as  if  Her  Majesty  had  acquired  that  jurisdiction 
by  the  cession  or  conquest  of  territory."      The  Order  in  Council 
only  purports  to  administer  British  law  to  British  subjects.  There 
is  no  power  to  make  new  laws  for  Japan.     The  Act  only  enables 
the  Queen  to  exercise  the  jurisdiction  granted  by  the  Treaty  of 
1858,  which   expressly   enforced   a   jurisdiction    to  try    British 
subjects  in    Japan  "  according  to   the  laws  of  Great  Britain.'' 
There  is  no  power  to  conduct  a  trial  in  any  other  way.     Further 
there  was  improper  reception  of  evidence,  and  misdirection  by 
the  learned  judge,  amounting  to  a  grave  miscarriage  of  justice. 
A  deposition  taken  before  the  coroner,  without  cross-examination, 
was  admitted  on  the  ground  that  the  witness  was  not  well  enough 
to  be  present  at  the  trial. 

At  the  conclusion  of  the  arguments  for  the  petitioner,  their 
Lordships'  judgment  was  delivered  by 

The  Lord  Chancellor  (Lord  Halsbury) . — Their  Lordships  are 
of  opinion  that  this  is  not  a  case  in  which  it  would  be  desirable  or 
proper,  or  within  the  ordinary  course  of  this  Board,  to  give 
special  leave  to  appeal.  Their  Lordships  have  no  doubt  what- 
ever that  Her  Majesty  had  full  jurisdiction  to  establish  the  Court, 
and  to  constitute  the  Court  in  such  a  wav  as  the  Court  has  been 
constituted,  namely  {vide  China  and  Japan  Order  in  Council^  1865), 
with  a  jury  of  five.  In  truth  the  objection,  if  it  were  a  reason- 
able and  arguable  objection,  would  go  to  the  existence  of  any 
Court  at  all.  It  is  manifest  that  the  language  of  the  statute  (the 
Foreign  Jurisdiction  Act,  6  &  7  Vict.  c.  94)  intended  to  remove 
any  doubt  which  there  was,  if  there  was  a  doubt,  as  to  Her 
Majesty's  jurisdiction  to  establish  Courts  by  Order  in  Council 
under  the  circumstances  of  this  case.  The  statute  has  placed  it 
beyond  doubt,  because  it  uses  in  terms  the  phrase^  that  Her 
Majesty  shall  have  as  ample  jurisdiction    as  though   she  had 
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obtained  the  jurisdiction  by  cession  of  territory  or  conquest ;  and       Cabsw 
it  is  familiar  law,  which  cannot  now  be  denied,  that  a  conqueror  *'■ 

has  a  right  to  impress  on  conquered  territory  what  system  of  pbosbcutob 
jurisdiction   he   pleases.      The  statute  has   removed  any  doubt    in  Japan. 
which  may  be  entertained  on  the  subject  as  to  whether  such  "" 

rights  extended  to  the  jurisdiction  over  the  Queen^s  own  subjects^         ' 

and  therefore  their  Lordships  are  of  opinioQ  that  the  jurisdiction     Practice- 
is  well  founded.      With  reference  to  the  other  questions  which  ^*^^  by  jury 
Sir  Prank  Lockwood  attempted  to  argue,  it  is  only  necessary  to  j^rUdi^ion 
say  that,  save  in  very  exceptional  oases,  leave  to  appeal  in  respect    Act,  1890— 
of  a  criminal  investigation  is  not  granted  by  this  board.     The  rule  58  ^  54  Vict, 
is  accurately  stated  as  follows,  in  the  ca»se  to  which  I  referred  in     ^*     '  '*   ' 
the  course  of  the   argument — Re  Dillett  (56  L.  T.  Rep.  615  ;  12 
App.  Oas.  459) :  '^  Her  Majesty  will  not  review  or  interfere  with 
the  course  of  criminal   proceedings  unless  it  is  shown  that  by  a 
disregard  of  the  forms  of  legal  process,  or  by  some  violation  of 
the  principles  of  natural  justice^  or  otherwise,  substantial  and 
grave  injustice  has  been  done.''     No  such  case  has  been  made  out 
here,  and  the  other  objections  are  not  within  the  description  of 
objections  which  this  Court  will  entertain  for  the  purpose   of 
admitting  an  appeal.  Under  these  circumstances  their  Lordships 
will  humbly  advise  Her  Majesty  that  no  leave  to  appeal  should 
be  given. 

Solicitors  for  the  petitioners.  Prentice  and  Oo. 


QUEEN'S  BENCH  DIVISION. 

Monday,  Aug.  2,  1897. 

(Before  Collins  and  Ridley,  JJ.) 

Morris  (app.)  v.  Edmonds  (resp.).  (a) 

Vagrants-Wife  and  children — Wilful  neglect  to  maintain — Bon& 
fide  belief  of  adultery — Vagrancy  Act,  1824  (5  Geo.  4,  c.  83), 
8.  3. 

The  respondent  T.  E,  was  charged  under  sect  3  of  the  Vagram^y 
Act,  1824, /or  that  he,  being  able  to  work  and  maintain  himself 
and  his  wife  and  family,  ''  wilfully  refused  or  neglected  "  to  do 
80.  The  magistrates  found  that  he  refused  to  maintain  his  wife 
because  of  the  bon&  fide  belief  that  she  had  committed  adultery, 
and  thai  he  had  offered  under  certain  conditions  to  support  his 
children.      They  dismissed  the  svnmnons,   holding  that  under 

(a)  Reported  by  W.  db  B  Ukrbert,  Esq.,  Barrititer-at.Law. 

8  s  2 
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MosBis         thsMe  dreumatcmces  T.  JE.  the  respondent   had  not  '*  vyilfuliy 
Edmondb.        '''^fi^^  or  neglected/^ 

'  Held,  that  the  magiatraiee  were  right. 

1897. 

VoQfcMcuAiit  T^HIS  was  a  case  stated  by  justices  of  the  peace  acting  in  and 

1%%^—Neglecb  ^      for  the  county  of  Monmouth. 
to  moMitain       1.  The  appellant  and  respondent  duly  appeared  before  as  on 

"^"^^-B^r*  *^®  ^^^^  ^*  March,  1897,  sitting  as  the  petty  sessional  Ooart  of 

fide  hOief  in  Summary  jurisdiction  held  for  the  division  of  Abergavenny,  upon 

wife'g  advl-   the  hearing  of  the  following  summons : 

^~Q9^^^*  In  the  county  of  Monmouth. — Petty  sessional  division  of 
'  *'  •  Abergavenny. — To  Thomas  Edmonds,  in  the  parish  of  Llantillio, 
Pertholey,  in  the  said  county,  labourer. — Information  on  oath  has 
been  laid  this  day  by  Bathias  Clement  Morris,  of  the  parish  of 
Abergavenny,  in  the  county  of  Monmouth,  relieving  officer,  for 
that  you  on  the  12th  day  of  February,  1897,  at  the  parish  of 
Abergavenny,  in  the  said  county,  were  an  idle  and  disorderly 
person,  in  that  you,  being  a  person  able  to  work,  and  thereby  in 
part  then  to  maintain  yourself  and  your  family,  unlawfully  and 
wilfully  have  neglected  and  did  neglect  so  to  do,  whereby 
Elizabeth  Edmonds,  your  wife,  and  Ada  Lewis,  Frederick  Lewis, 
Florence  Lewis,  Eva  Edmonds,  and  Edith  Edmonds,  her  children, 
whom  you  are  legally  bound  to  maintain,  did,  on  the  1 2th  day 
of  February,  become  and  still  are  chargeable  to  the  common 
fund  of  the  Abergavenny  Union,  contrary  to  the  form  of 
the  statute  in  that  case  made  and  provided.  You  are 
therefore  summoned  to  appear  before  the  Court  of  summary 
jurisdiction  sitting  at  the  police-court,  in  the  town  of  Abergavenny, 
in  the  county  of  Monmouth,  on  Wednesday,  the  17th  day  of  March, 
1897>  at  the  hour  of  eleven  o^ clock  in  the  forenoon,  to  answer 
to  the  said  information. — Dated  this  1 1  th  day  of  March,  1897, 
at  Abergavenny,  in  the  county  of  Monmouth  aforesaid. — C. 
Morgan,  Justice  of  the  Peace  for  the  county  of  Monmouth. 

2.  The  summons  was  taken  out  under  sect.  3  of  the  Vagrancy 
Act,  1824. 

3.  After  hearing  the  parties  and  the  evidence  of  the  appellant 
(who  was  the  only  witness  examiued),  and  the  statement  made 
on  behalf  of  the  respondents,  we  dismissed  the  summons. 

4.  The  appellant,  being  dissatisfied  with  our  decision  as  being 
erroneous  in  point  of  law,  and  having  duly  applied  to  us  in 
writing  to  state  a  special  case,  and  the  grounds  on  which  the 
proceeding  is  questioned,  and  having  duly  entered  into  a  recog- 
nisance as  required  by  the  statute  20  &  21  Vict.  c.  43,  s.  3,  we, 
in  compliance  with  the  application,  do  hereby  state  and  sign  the 
following  case : 

5.  Upon  the  evidence  before  us,  we  found  the  following  facts : 
That  Elizabeth  Edmonds,  the  wife  of  the  respondent,  and  the 
respondent  entered  into  a  deed  of  separation,  dated  the  27th 
day  of  April,  1893,  whereby  the  respondent  covenanted  to  pi^y 
her  the  sum  of  ba.  per  week  during  their  joint  lives  towards  the 
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maintenance  of  herself  and  her  children^  of  whom  she  was  to      Mobbib 
have  the  sole  custody,  and  whom  she  was  to  maintain,  and  she    ^    ** 
covenanted  not  at  any  time  thereafter  to  require  the  respondent       .... 
to  live  with  her.      That  the  respondent  and  his  wife  lived  apart        1897. 

in  accordaoce  with  the  deed^  and  the  respondent  for  some  time        

made  the  payments  due  under  the  deed^  but  subsequently  ceased  isil^^egUci 
to  make  the  same.     That  the  respondent  ceased  to   make  such    to  mainiain 
payments  in  consequence   of  a   bona  fide  belief  that   his   ynfef'^^^^'Z'^f^ 
had  committed  adultery  subsequent   to  the  date  of  the  deed,  fidsheliefin 
That    Elizabeth    Edmonds    and    her    children    named   in    the   vyife'sadul- 
summons  became  on  the  12th  day  of  February,  1897,  chargeable  *«ry— 5G«o.4, 
to  the  Abergavenny  Union,  and  that  the  respondent  subsequently    ^'  ®^*  '*  ^* 
attended  before  the  guardians  of  the  union,  and  refused  to  main* 
tain  them,  or  to  contribute  towards  their  maintenance. 

6.  The  respondent  denied  that  he  had  wilfully  refused  or 
neglected  to  maintain  his  family  within  the  meaning  of  the 
Vagrancy  Act,  1824,  and  he  explained  that  he  had  ceased  to  make 
the  payments  to  her  because  he  alleged  that  she  had  committed 
adultery,  and  stated  that  he  was  willing  to  pay  towards  the 
maintenance  of  the  children  provided  they  were  relieved  in  the 
workhouse,  alleging  that  his  wife  was  not  a  proper  person  to 
have  charge  of  young  children,  and  that  he  was  unable  to  take 
charge  of  them  himself,  being  an  indoor  servant,  but  he  refused 
to  maintain  his  wife. 

7.  Upon  the  facts  hereinbefore  stated  we  decided  that  this 
was  a  case  of  bond  fide  mutual  separation  by  deed,  and  that  the 
respondent  had  at  the  time  of  separation  made  provision  for  his 
wife  and  her  children,  and  had  ceased  to  pay  her  in  consequence 
of  a  bond  fide  belief  that  she  had  committed  adultery,  and  that 
the  respondent  had  not  within  the  true  meaning  and  intent  of 
the  Vagrancy  Act  wilfully  refused  or  neglected  to  maintain  his 
wife  and  children,  and  that  he  therefore  was  not  guilty  of  the 
offence  charged  against  him  by  the  summons,  which  we  therefore 
dismissed, 

8.  The  question  of  law  arising  on  the  foregoing  statement  for 
the  opinion  of  the  High  Court  is,  whether  the  respondent  is 
guilty  of  wilfully  refusing  or  neglecting  to  maintain  his  wife 
and  her  children  within  the  true  intent  and  meaning  of  the 
Vagrancy  Act,  1824,  s.  3. 

9.  If  the  High  Court  shall  be  of  opinion  that  we,  the  justices, 
on  the  findings  of  fact,  came  to  a  correct  determination  and 
decision  in  point  of  law,  then  the  order  of  dismissal  is  to  stand ; 
but  if  the  High  Court  shall  be  of  opinion  otherwise,  then  the 
High  Court  is  humbly  solicited  to  remit  this  case  to  as,  the 
justices,  with  the  opinion  of  the  High  Court  thereon,  or  to  make 
some  other  order  as  to  the  court  may  seem  fit. 

Given  under  our  hands  this  12th  day  of  May,  1897,  at  Aber- 
gavenny, in  the  county  of  Monmouth. 

R.  W.  Kennabd. 
S.  H.  Steel. 
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MoBRiB  Freemcm  Jenkins  for  the  appellant. — There  is  nothing  in  the 

^'  case  which  relieves  the  respondent  from  his  obligations  to  main- 

.DM0ND8.    ^^  ^2j  ^j^^  wife,  (2)  the  children.     As  to  (1)  the  point  may  be 

1897.        arguable;  but  as  to  (2)  no  agreement  between  the  husband  and 

wife  can    relieve  the  former  from  his  obligation  to  support  the 

l^il^^egUci  children.     True,  that  committal  of  adultery  has  been  held  to  be 

to  maintain   a  defence.  Rex  V.  Flintan  (1  B.  &  Ad.   227),  but  there  is  no 

jamiiy—MenM  direct  authority  that  bond  fide  belief  of  adulterv  amounts  to  a 

niLk  hmUfif  in.  dcfence. 

%tnfe*a  adui-  8.  T.  Evaus  for  the  husband,  the  respondent. — The  jnatices 
tery—BGeoj^j  Were  right.  The  word  in  the  statute  is  *'  wilfully.''  This  is  not 
c.  83, 8.  3.  ^  statute  in  which  an  order  for  maintenance  is  made.  That  woald 
be  under  31  &  32  Vict.  c.  122,  s.  33,  but  the  word  ''wilfully'' 
imparts  a  mens  rea,  and  that  must  be  shown  before  he  becomes 
an  idle  and  disorderly  person.  The  principle,  I  contend  for  is 
laid  down  in  Beg.  v.  Tolson  (16  Cox  C.  C.  629 ;  60  L.  T.  Rep.  899 ; 
23  Q.  B.  Div.  168)  by  both  Stephen,  J.  at  p.  188,  and  Hawkins, 
J.  at  p.  193.  As  to  what  ''wilfully"  means  in  an  Act  of 
Parliament,  see  Smith  v.  Bamfiam  (34  L.  T.  Rep.  774 ;  1  Ex. 
Div.  419).  This  was  a  case  of  wilfully  polluting  a  stream^  and 
Bramwell,  B.  deals  with  the  word  at  p.  423.  In  three  other 
cases  the  word  has  been  considered :  {Reg.  v.  Badger,  6  El.  &  Bl. 
137 ;  25  L.  J.  81,  Q.  B.  at  p.  90.)  Also  in  Re  MilVs  Trusts  (60 
L.  T.  Rep.  442 ;  40  Ch  Div.  14)  and  Hosegood  v.  Camps  (53  J.  P. 
612).  There  is  no  finding  in  the  case  of  the  refusal  to  keep  the 
children. 

Jenkins  in  reply. 

Collins,  J. — I  am  of  opinion  that  we  ought  not  to  interfere 
with  the  discretion  of  the  magistrates.  They  heard  and  saw  the 
parties,  and  came  to  a  conclusion  that  this  was  bond  fide.  I  was 
impressed  at  one  time  with  the  distinction  of  the  fact  of  adultery 
and  bond  fide  belief  of  adultery,  but  this  is  a  proceeding  not  to 
enforce  maintenance,  but  a  penal  proceeding  for  an  offence,  and 
so  we  must  look  and  see  if  the  respondent  has  "  wilfully  "  refused 
to  maintain.  The  authorities  quoted  establish  that  under  the 
circumstances  of  this  case,  the  man  cannot  be  described  as 
an  idle  and  disorderly  person.  I  think  the  decision  of  the 
magistrates  perfectly  right,  and  this  appeal  must  be  dismissed. 

Ridley,  J.  concurred. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellant.  Fallows  and  Rider,  for  Baker, 
Abergavenny. 

Solicitor  for  the  respondent,  T.  H.  Philpots,  for  T.  G.  Powell, 
Brynmaur. 
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QUEEN'S  BENCH  DIVISION. 
Wechieaday,  Aug.  11,  1897. 

(Before  Lawbance  and  Collins^  JJ.) 

Rbq.  v.  The  Goyebnob  op  Holloway  Pbison;  Ex  parte  Emile 

Geobgb.  (a) 

Larceny  by  bailee — Habeas  corpus — Extradition — Larceny  Act, 

1861  (24  ^  25  Vict.  c.  96),  s.  3. 

On  an  a/pplication  for  a  writ  of  habeas  corpus,  the  evidence 
showed  that  a  loan  was  raised  on  a  bond  by  a  person  authorised 
so  to  raise  the  loan,  and  that  there  was  a  fraudulent  appropria' 
tion  by  him  of  the  money  so  raised. 

Held,  {following  the  decision  of  Reg.  v.  De  Banks,  15  Cox  C,  C. 
450 ;  50  Xf.  T.  Rep,  427),  that  the  evidence  amxmnted  to  evidence 
of  larceny  by  a  bailee  under  sect,  3  of  the  Larceny  Act,  1861, 
and  the  rule  was  accordvagly  discharged, 

IN  this  case  a  rule  nisi  had  been  obtained  calling  upon  the 
Governor  of  Holloway  Prison  to  show  cause  why  a  writ  of 
habeas  corpus  should  not  issue  directing  him  to  bring  up  the  body 
of  one  Emile  George  before  the  Court  to  be  dealt  with  as  they 
should  direct. 

Proceedings  had  been  taken  in  the  Tribunal  of  First  Instance 
of  the  Department  of  the  Seine,  on  the  ground  that  he  had  been 
guilty  of  escroguerie  et  d'abus  de  confiance  (fraud  and  embezzle- 
ment). He  was  found  in  England,  and  his  extradition  was 
demanded  by  the  French  Government.  Mr.  Lushington,  the 
magistrate  at  Bow-street,  held  that  there  was  no  evidence  of 
escroguerie,  but  committed  him  for  extradition  under  sect.  8  of 
the  Larceny  Act  for  abus  de  confiance,  which  he  held  to  be  larceny 
by  a  bailee. 

The  writ  of  habeas  corpus  was  demanded  on  the  ground  that 
there  was  no  evidence  before  the  committing  magistrate  of  any 
act  committed  by  Emile  George  which  if  committed  in  England 
would  have  constituted  an  offence  according  to  English  law. 

The  translation  of  the  deposition  of  Madame  Barbot  Emilie 
Augustine  Ramond  de  la  Croisette,  the  prosecutrix^  was  as 
follows : 

The  parson  named  George,  in  the  month  of  Jannaxy  last,  asked  me  for  my  daughter 
Martha  in  marriage.  His  references  being  excellent,  I  consented  to  the  union.  As 
it  was  necessary,  in  order  to  meet  the  expenses  of  the  marriage,  that  I  should  get  a 
certain  snm  of  money,  I  decided  to  entrust  George  with  a  French  8  per  centw  bond 

(a)  Reported  by  W.  db  B.  Hbrbebt,  Esq.,  Barri8ter-at*Law. 
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'SaQ.  ^o^  ^^^  franos,  the  Talae  of  which  was  about  40,000  francs,  on  which  he  told  me  he 

0.  had  found  the  means  of  raising  a  loan  through  the  mediation  of  a  M.   Leroy,  a 

Ths  business  man  at  No.  9,  Rue  Oeoffroy  Marie.     George  obtained  from  me  an  authoritj 

GovxRNOB  OF  ^  receiTe  in  his  name  a  sum  of  10,000  francs,  which  he  was  to  hand  to  me,  but  fae 

HoLLOWAT  ^^^y  ^^^^^^  to  me  6000  francs,  pretending  that,  for  greater  safety,  it  was  preferable 

Prison  ■  ^  leave  the  5000  francs  surplus  with  M.  Leroy ;  but  over  and  above  this,  out  of  the 

Eat  parte  ^^  francs  which  he  handed  to  me,  he  asked  me  to  lend  him  2000  francs  each  time, 

Emiiji  t^'^t  ^"  ^  ^y*  ^^  francs,  which  he  was  to  give  me  back  four  days  later,  which  he 

Gbor«k.  ^^  °^^  done.     Being  compelled  to  meet  the  expenses  of  the  marriage,  which  was  to 

have  taken  place  on  the  28th  day  of  April,   I  consented,  at  George's  request^   to 

1897.  negotiate  a  further  loan  on  my  bond  of  6000  francs.    I  gave  him  another  authority 

*  to  receive  the  money  for  me,  which  he   did,  but  he  kept   the  whole  of  it.    .     .     . 
Emtradition—  ^^^^  receiving  peremptory  notice,  George  ended  by  declaring  to  me  that  the  marriage 

Lareewu  by  Proposals  which  he  had  made  were  only  conditional,  and  he  disappeared. 

boflse-         By  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  8 : 

Habeas  eorpuB  ^  j  »  \  n 

jjQXtem        Whosoever  being  a  bailee  of  any  chattel,  money,  or  valuable  security,  shall  fraudn- 

Act  1861 lently  take  or  convert  the  same  to  his  own  use,  or  the  use  of  any  other  person  other 

24  i  25  Yici.   ^^'^  ^^®  owner  thereof,  although  he  shall  not  break  bulk,  or  otherwise  determine  the 
c  96  J.  8.      bailment,  shall  be  guilty  of  larceny,  and  may  be  convicted  thereof  upon  an  indictment 
of  larceny. 

Sutton^  for  the  Crown,  showed  canse. 

Spencer  Bower  for  George. — The  receipt  of  the  money  was  from 
the  lender.  He  did  not  receive  it  from  the  prosecntrix  at  all. 
He  did  not  appropriate  the  money  actually  advanced,  for  he  was 
not  boand  to  hand  over  those  specific  coins.  There  can  be  no 
appropriation  of  the  money  or  a  larceny  of  these  moneys,  as  there 
was  no  obligation  to  hand  over  the  actual  money  received  but 
only  an  equivalent.  He  referred  to  Beg.  v.  Hassall  (4  L.  T.  Rep. 
561 ;  L.  &  C.  58) ;  Beg.  v.  Brownlow  (89  L.  T.  Rep.  479). 
[Collins,  J.— Beg.  v.  De  Banks  (50  L.  T.  Rep.  427 ;  13  Q.  B. 
Div.  29),  and  Beg.  v.  Bunkall  (9  L.  T.  Rep.  778;  L.  &  0.  371) 
are  against  you.] 

Lawbaxce,  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  case  of  Beg.  v.  De  Banks  {ubi  stip.)  is  on  all-fours 
with  the  present,  for,  if  you  substitute  a  bond  for  the  horse,  the 
cases  are  one.  It  is  said  that  the  principle  in  Beg.  v.  De  Banks 
{ubi  sup.)  is  Dot  in  accord  with  Beg.  v.  Hassall  {ubi  sup.)  but 
the  facts  and  the  cases  are  entirely  different.  In  Beg.  v.  Hawaii 
{ubi  sup.)  a  treasurer  of  a  money  club  received  small  weekly  pay- 
ments from  each  member,  and  had  authority  with  the  secretary's 
consent  to  lend  the  club  money  to  members.  There  was  a 
periodical  division  of  the  funds  and  profits  amongst  the  members. 
There  it  was  held  that  the  treasurer  could  not  be  indicted  as  a 
fraudulent  bailee  for  larceny  of  moneys  paid  in  by  a  member. 
Now,  in  Beg.  v.  De  Banks  {ubi  sup.)  the  prisoner  was  employed 
by  the  prosecutor  to  take  care  of  a  horse  for  a  few  days,  and 
afterwards  to  sell  it  and  give  him  the  money.  He  sold  it^  and 
absconded  with  the  money.  It  was  held  that  he  was  a  bailee  of 
the  money,  and  could  be  convicted.  That  is  practically  what 
occurred  here.  It  was  like  a  person  being  sent  to  a  bank  to 
cash  a  cheque,  who,  after  he  had  cashed  it,  absconded  with 
the  money.  He  would  be  a  bailee,  and  could  be  convicted  as 
such. 

Collins,.  J.-T-If  Mr.  Spenoer  Bower's  contention  was  a  right 
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one,  it  would  show  a  most  lamentable  deficiency  in  our  criminal  ^^• 

law.     In  these  two  transactions  in  this  case  there  is  abundant  r^* 
evidence  of  larceny  by  a  bailee.      In   the  first  the  bond    was  qoyir!vob  or 

intrusted  to  George  to  obtain  a  loan,  and  iu  the  second  it  was  Holloway 

again  intrusted  to  him  to  negotiate  a  further  loan.     It  is  con-  |****^V 

tended  that  such  transactions  as  took  place  in  this  case  cannot  v.^,jm 

be  reached  by  the  criminal  law.     Now,  sect.  3  of  the  Larceny  Giobob. 

Act,  1861,  is  in  these  terms.   [His  Lordship  read  the  section,  and  -  ~ 

continued  :]   Now,  the  question  is,  was  George  a  bailee  ?     He  un-  ' 

doubtedly   converted  this   money.     Why   should   he   not  be   a  Emtradiium^ 

bailee?     There  was  a  marked  sum  to  be  returned  iu  this  case,  I^^v^ 
and  unquestionably  he  was  a  mandatory,  and,  further,  he  was  a  EaheoMcorpuM 

depositary.     It  is  said  that  Beg,  v.  Hassall  {ubi  sup,)  bears  on  —Larceny 

this  case,  but  the  facts  there  are  altogether  different,  and  I  think  ^«*»  1861-- 

the  rule  must  be  discharged,  for  obviously  in  that  case  there  was  ^^g  ^  g  * 
a  fund  to  be  dealt  with.     He  was  not  a  bailee,  but  a  trustee.    That 
has  no  bearing  on  this,  and  Beg.  v.  De  Banks  {uhi  siip,)  is  a  clear 
authority  for  the  principle  in  this  case. 

Bute  discharge. 

Solicitor  for  the  Crown,  The  Solicitor  to  the  Treasury. 

Solicitor  for  George,  Joseph  Davey. 
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Thursday,  July  29,  1897. 

(Before  Collins  and  Ridley,  JJ.) 

Hatton  (app.)  V.  Trbbby  (resp.).  (a) 

Assault — Arrest  by  police — Bicycle — Biding  bicycle  on  highway  at 
night  without  lighted  lamp— Power  of  police  officer  to  arrest 
offender— Highway  Act,  1835  (5^6  Will  4,  c.  50),  ss.  78,  79 
— Local  Government  Act,  1888  (51  ^  62  Vict,  c.  41),  s,  85. 

A  police  constable  has  no  power  to  apprehend  a  person  who  is 
riding  a  bicycle  on  the  highway  at  night  without  having  a 
lighted  lamp,  a^  required  by  the  regulatixms  contained  in  sect, 
85  of  the  Local  Ghvemment  Act,  1888.  The  provision  in  that 
section  declari/ng  bicycles  to  be  carriages  within  the  meaning  of 
the  Highway  Acts  does  not  include  or  incorporate  the  power  to 
arrest  without  a  warrant  given  by  sects,  78  and  79  of  the  High- 
way Act,  1835  ;  and,  consequently,  if  a  constable,  for  the  purpose 
of  obtaining  the  name  and  add/ress  of  an  offender,  who  refuses 

(a)  Beported  by  W.  W.  Orr,  Esq.,  Barriater-at-Law. 
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Hation  to  stop  when  called  wporiy  seizes  the  bicyehf  and  thereby  throws 


I'. 

Tbbxbt. 


the  rider  to  the  ground,  he  is  guilty  of  assault. 


AtsauU — 
Arre$t — 


1897.       /^ASE   stated  by  justices  of   the  peaoe  for  the  county   of 
V>/     Somerset. 
At  a  petty  sessions^  held  at  Keynsham,  in  the  county  of  Somer- 
BieyeUit     set,  on  the  26th  day  of  February,   1897,   the  appellant  was 
^^Tu^^  summoned  by  the  respondent  (a  police  constable  of  the  county  of 
^Ht^ay     Somerset),  for  that  he,  the  appellant,  had  committed  an  offence 
Act,  1835 —  against  sect  85  of  the  Local  Government  Act,  1888  (51  &  52 
Locai  Ocvem-  Vict.  c.  41),  by  riding  his  bicycle  on  the  highway  at  Keynsham, 
iSSa^sVe  ^^  ^^®  ^^^^  ^*y  ^^  January,  1897,  without  carrying  a  lamp  so 
wai.  4,  c.  50,  constructed  and  placed  as  to  exhibit  a  light  in  the  direction  in 
$8. 78,  79 ;    which  he  was  proceeding,  and  so  lighted  and  kept  lighted  as 
c  41*^  85*  ^  afford  adequate  means  of  signalling  the  approach  or  position 
*   of  the  carriage. 

The  charge  against  the  appellant  was  proved,  and  the  justices 
imposed  the  mitigated  penalty  of  2s,  6d. 

At  the  same  petty  sessions  the  respondent  appeared  in  answer 
to  a  summons  issued  on  the  complaint  of  the  appellant,  who 
alleged  that  the  respondent  on  the  same  day  did  unlawfully 
assault  and  beat  the  appellant  by  pushing  or  causing  him  to  fall 
from  his  bicycle  when  he  was  then  and  there  riding  on  the  high- 
way. 

The  complaint  of  the  appellant  was,  that  the  respondent  had 
stopped  him  by  catching  bold  of  his  bicycle,  and  thereby  causing 
him  to  fall  off. 

It  was  proved,  and  the  justices  found  as  a  fact,  that,  upon  the 
17th  day  of  January  the  respondent  was  acting  as  a  police  officer 
on  duty  in  the  parish  of  Keynsham,  and  that  about  10  p.m.  he 
saw  the  appellant  approaching  him  riding  a  bicycle ;  he  saw  that 
the  appellant  had  no  light  attached  to  his  bicycle,  and  he  there- 
upon called  the  appellant  to  stop  in  order  that  he  might  ascertain 
his  name  and  address,  and  to  prevent  a  continuance  of  the 
offence. 

The  appellant  and  a  witness  called  on  his  behalf,  who  was 
riding  with  him,  stated  that  they  did  not  hear  the  call,  and  the 
justices  did  not  find  as  a  fact  that  they  did. 

The  appellant  failed  to  stop,  and  thereupon  the  respondent 
caught  hold  of  the  handle  bar  of  the  bicycle  and  the  appellant 
fell  to  the  ground,  such  fall  being  occasioned  by  the  act  of  the 
respondent  in  catching  hold  of  the  bicycle. 

The  justices  found  as  a  fact  that  the  respondent  did  not  know 
the  name  or  address  of  the  appellant,  and  they  were  of  opinion 
that  the  appellant^s  name  and  address  could  not  have  been  ascer- 
tained in  any  other  way  than  by  stopping  him,  and  they  were 
also  of  opinion  that  in  so  stopping  him  the  respondent  was  acting 
in  pursuance  of  his  duty,  and  they  found  as  a  fact  that  he  used  no 
more  force  than  was  necessary. 

The    justices   were  of   opinion   that,   as   the  appellant    was 
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committing  an  offence  punishable  on  summary  conviction  within      Hattoh 
view  of  the  poliGe  constable  (the  respondent)^  he^  the  respondent,      Thbbbt 
was  justified  in  stopping  him  and  did  stop  him  in  order  to  prevent        — 
a  continuance  of  the  offence,  and  for  the  purpose  of  ascertaining        1897. 
his  name  and  address.  Aawidi^ 

The  justices  dismissed  the  complaint  of  the  appellant  against     Arrestr— 
the  respondent.  BieyclUt 

The  question  of  law  for  the  opinion  of  the  Court  was,  whether  ^^J^^^H!^ 
the  justices  were  right  in  dismissing  the  complaint  of  the  appel-     Eighwa/y 
lant.  Actj  1835— 

Sect.  78  of  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50),  ^f^^^^  ^ZitAT"' 
enumerating  several  offences  by  drivers  of  waggons  or  carts  on  iggs— 5  4-6 
the  highway,  provides  :  Will.  4,  c.  50, 

Every  person  so  offending  in  any  of  the  cases  aforesaid,  and  being  convicted  of  any    ^''  ^  p!  * 
such  offence     .     .     .     before  any  two  justices  of  the  peace,  shall,  in  addition  to.any  ^-^  ^        v5  ' 
civil  action  to  which  he  may  make  himself  liable,  for  every  snch  offence  forfeit  any    ^'  ^^*  '*    ■' 
sum  not  exceeding  five  pounds  in  case  such  driver  shall  not  be  the  owner  of  such 
waggon,  cart,  or  other  carriage,  and  in  case  the  offender  be  the  owner  then  any  sum 
not  exceeding  ten  pounds,  and  in  either  of  the  said  cases  shall,  in  default  of  payment, 
be  committed  to  the  common  gaol,  there  to  be  kept  to  hard  labour  for  any  time  not 
exceeding  six  weeks ;  and  every  such  driver  offending  in  either  of  the  said  cases  shall 
and  may  by  the  authority  of  this  Act,  with  or  without  any  warrant,  be  apprehended 
by  any  person  who  shall  see  such  offence  committed,  and  shall  be  convoyed  before 
any  justice  of  the  peace  to  be  dealt  with  according  to  law. 

Sect.  79  provides : 

And  whereas  offences  may  be  committed  against  this  Act  by  persons  whose  names 
are  unknown  to  the  surveyor,  assistant  surveyor,  or  district  surveyor ;  be  it  therefore 
enacted,  that  it  shall  be  lawful  for  the  surveyor  ...  or  any  other  person  witness- 
ing the  commission  of  the  offence,  without  any  other  authority  than  this  Act,  to 
seize  and  detain  snch  unknown  person  who  shall  commit  any  such  offence,  and  tiitke 
him  forthwith  before  any  justice  of  the  peace,  &o. 

8ect.  85  of  the  Local  Government  Act,  1888  (51  &52  Vict.  c. 
41)  provides : 

(1.)  .  .  .  All  provisions  of  any  public  or  private  Acts,  in  so  far  as  they  give 
power  to  any  local  authority  to  make  bye-laws  for  regulating  the  use  of  bicycles, 
tricycles,  velocipedes,  and  other  similar  machines,  are  hereby  repealed,  and  bicycles, 
tricycles,  velocipedes,  and  other  similar  machines,  are  hereby  declared  to  be  carriages 
within  the  meaning  of  the  Highway  Acts ;  and  the  following  additional  regulations 
shall  be  observed  by  any  person  or  persons  riding  or  being  upon  such  carriage: 
(a)  During  the  period  between  one  hour  after  sunset  and  one  hour  before  sunrise, 
every  person  riding  or  being  upon  such  carriage  shall  carry  attached  to  the  carriage 
a  lamp,  which  shall  be  so  constructed  and  placed  as  to  exhibit  a  light  in  the  direction 
in  which  he  is  proceeding,  and  so  lighted  and  kept  lighted,  as  to  afford  adequate 
means  of  signalling  the  approach  or  position  of  the  carriage. 

(2.)  Any  person  summarily  convicted  of  offending  against  the  regulations  made  by 
this  section,  shall  for  each  and  every  snch  offence  forfeit  and  pay  any  sum  not  exceed- 
ing forty  shillings. 

Horace  Avory  {Eenrick  and  Gregory  with  him)  for  the  appel- 
lant.— I  submit  that  the  action  of  the  respondent,  in  taking  hold 
of  and  stopping  the  bicycle,  and  thereby  throwing  the  appellant 
to  the  ground,  was  clearly  in  law  an  assault,  and  that  it  cannot  be 
justified  unless  the  respondent  had  statutory  authority  for  so  acting. 
The  stopping  and  detaining  the  appellant,  even  for  the  purpose 
of  obtaining  his  name  and  address,  was  in  law  an  arrest  of  the 
appellant,  and,  unless  such  arrest  can  be  justified  either  at 
common  law  or  by  statute,  it  would  be  an  assault.     At  common 
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Hinoir      law  a  police  constable  has   power  tn  arrest  without  warrant  a 
T  II,.       person  who  has  committed  a  felony^  or  whom  he  reasonably 

'      saspects  to  hare  committed  a  felony^  or  on  view  of  a  breacli  of 

1897.        the  peace^  or  where  there  is  reasonable  ground  for  appreheDdingf 

A  *^*—     *  breach  of  the  peace.     He  may  also  arrest  without  warrant   in 

ArrMt—      cases  where  the  authority  so  to  arrest  is  expressly  given  by  a 

BteycUH     particular  statute.     But  apart  from  these  cases^  as  a  general  pro- 

*^**Mfl^^"  po^^*^^'^^  *  person  cannot  be  apprehended  without  warrant  for  an 

^toSwatT    offence  punishable — as  the  oSetice  in  the  present  case  is — on 

Act,  1835—   summary  conviction^  unless  there  is  an  express  statutory  power 

Local  Qavem-  go  to  arrest.     To  show  how  strictly  this  rule  has  been  constraed 

1^—5^^  6  ^  ^®*®^  ^  ^^^^  ^-  ^^^^'  *^  1828  (2  D.  &  R.  600) ;  and  Godd  v. 

WxU.  4,  C.50,  Cabe  (84  L.  T.  Rep.  453;  1  Ex.  Div.  352),  where  Bramwell,  B., 
M.  78,  79;    in  a  considered  judgment,  said  :    ^As  a  general  rule,  subject  to 
c  ^l\  ^st   ^®^*'*^^  exceptions  mostly  created    by   statute,  a  police   officer 
cannot  arrest  without  warrant  a  person  not  charged  with  felony." 
In  Jones  r.  Owen  {ubi  sup,),  which  arose  under  the  old  Highway 
Act  (13  Geo.  3,  c.  78),  sects.  60  and  61  of  which  contained  pro- 
visions  similar  to  sect.  78  of  the  Act  of  1835,  the  action  was  for 
trespass  for  assault  and  false  imprisonment  for  stopping  horses 
on  the  highway  in  order  to  see  the  name  of  the  owner  of  the 
waggon,  as  it  was  alleged  that  the  driver  was  committing  ofFencea 
under  the  Act  by  riding  in  the  waggon  and  attempting  to  conceal 
the  name  of  the  owner.     The  defendant  laid  hands  on  the  driver 
and  removed  him  from  one  part  of  the  waggon  to  another,  and 
the  court  there  held  that  the  act  of  the  defendant  was  a  trespass 
which  gave  a  right  of  action.     In  Beg  v.  Eaton  (59  J.  P.  506), 
which  was  a  case  similar  to  the  present,  being  a  summons  against 
a  police  constable  for  assault  for  stopping  a  bicycle  in  order  to 
obtain  the  name  and  address  of  the  rider  and  thereby  throwing 
the  rider  to  the  ground,  the  Highgate  justices  held  that  this  was 
an  arrest,  and  being  unjustifiable  was  an  assault,  and  the  defen- 
dant did  not  think  it  necessary  to  bring  the  case  to  the  High 
Court.     The  defendant  therefore  cannot  justify  at  common  law, 
and    he    cannot   justify    under  the    statute.      Here   were  two 
separate  statutes  dealing  with  two  separate  classes  of  offences, 
and  it  is  only  for  offences  under  the  Act  of  1835  that  the  statute 
gives  power  to  arrest,  and  if  the  court  were  to  read  one  of  the 
statutes  into  the  other,  so  as  to  make  the  power  to  apprehend 
given  by  the  Act  of  1835  applicable  to  an  offence  created  for  the 
first  time  by  the  Act  of  1888,  that  would  not  be  construing  the 
Acts,  but  laying  down  a  new  Act  altogether.     It  is  a  general 
rule  that,  where  the  statute  creates  a  new  offence  (as  this  Act  of 
1888  creates  the  new  offence  of  riding  a  bicycle  on  a  highway  at 
night  without  a  light),  and  lays  down  a  certain  remedy,  that 
remedy,  and  no  other,  can  be  followed. 

/.  A.  Foote  for  the  respondent. — The  case  oiBeg.  v.  Eaion  {vbi 
sup.)  differs  from  the  present,  as  in  that  oaae  the  complaint  against 
the  rider  of  the  bicycle  was  in  respect  of  an  offence  committed  a 
week  previously,  whereas  in  the  present  case  the  offence  complained 
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of  was  actually  being  committed  at  tke  time  the  constable      Hatiov 
interfered.     The  section  assomes  that  the  offence  is  committed      'tJ!l. 

when  it  is  dark^  and  therefore^  unless  the  constable  can  have        

some  special  power  to  stop  the  offender^  the  remedy  would  be        1697. 
useless,  and  the  statute  in  that  respect  reduced  to  a  nullity.     .      T 
The  whole  argument  in  favour  of  the  respondent  rests  on  the     Arr^t— 
word  *'  additional ''  in  sect.  85  of  the  Act  of  1888,  and  when     Bieycint 
the  section  says  the  following  "  additional  regulations "  shall  be   ^^^f^ 
observed  it  means  that  such  regulations  "  shall  be  added  to  "  the    ^flJ^iT 
regulations   in   force   under  the  Act  of  1835,   thereby   incor-   ^ci,  1885— 
porating  the  provisions   of  the   one   Act  with   the  other,  and  ^^»*  Oovem- 
applying  the  provisions  of  sects.  78  and  79  to  these  regulations  1^^5*1' g 
as  to  bicycles.     The  word  ''  either ''  in  sect.  78  of  the  Act  of  will.  4,  c.  50» 
1885,  where  it  says,  "  every  such  driver  offending  in  ^  either'  of    «•  78,  79 ; 
the  said  cases,  shall  and  may,  with  or  without  any  warrant,  be  ^^  ^^^  ^^S^' 
apprehended,"   obviously  means  ''  any,'*  as  several  cases  have     •     »  •     • 
been  enumerated,  and  sect.   79  contains  the  word  ^^any.''     It 
was   objected   that  there  was  a  special  remedy  provided^  and 
that  that  alone  must  be  followed :  but  if  it  is  once  granted  that 
the  word  '^  additional ''  shall  be  read  in  the  way  suggested^  that 
difficulty  is  got  over.  He  did  not  agree  that  the  question  here  was 
as  to  the  power  to  arrest  in  the  sense  of  to  apprehend.     It  was 
simply  a  power  to  stop  that  which  was  contended  for,  and  all  the 
case  said  was  that  the  constable  had  to  stop  the  appellant  in  order 
to  find  out  who  he  was,  and  there  was  no  other  way  of  getting  the 
information.      The  power  of  a  constable  to  arrest   without  a 
warrant  was  considered  in  Russell  on  Crimes  (6ih  edit.),  vol.  3, 
pp.  83,  327,  and  the  present  was  an  offence  which  properly  comes 
within  '^  breach  of  the  peace,''  as  in  the  case  of  a  person  furiously 
riding  along  a  highway.     The  only  authorities  to  be  found  were 
as  to  actual  affrays,  and  they  did  not  help.     As  another  way  of  con- 
sidering the  question  he  submitted  that  this  was  not  an  assault  at 
all,  looking  at  the  intention  of  the  constable  in  stopping  the 
appellant.     The  definitions  of  assault  all  proceed  on  the  ground 
that  there  must  be  an  intention  to  do  a  corporal  hurt.     Bacon's 
Abr.,  tit.  '^  Assault,"  says,  '^  an  assault  is  an  attempt  to  offer, 
with  force  or  violence,  to  do  a  corporal  hurt  to  another ; "  and 
"battery "is  *'any  injury  whatsoever     .     .     .     being  actually 
done  to  the  person  of  a  man,  in  an  angry  or  revengeful,  or  rude 
or  insolent  manner'*;    and   the  definitions  in  Hawkins'  Pleas 
of  the  Crown  are  similar.     In  Coward  v.  Baddeley  (33  L.  T. 
Bep.  0.  S.  125 ;  4  H.  &  N.  478)  it  was  held  that  laying  hands 
on  a  person  not  hostilely,  but  with  the  object  of  attracting  his 
attention  was  not  a  criminal  offence^  and  Martin,  B.  there  said : 
"  Touching  a  person  so  as  merely  to  call  his  attention,  whether 
the  subject  of  a  civil  action  or  not,  is  not  the  ground  of  a  criminal 
proceeding."     Before  a  man  can  be  convicted  criminally  of  an 
assault,  it  must  be  shown  that  there  was  mens  rea,  a  criminal  or 
hostile   mind.     No   such   thing  could  be  shown  here,  and   the 
justices  were  tlierefore  right. 
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Hatton  Avery  in  reply. — The  case  was  as  to  the  right  of  the  constable  tc 

Tbkkbt       stop.     If  such  stopping  was  not  an  assault  in  law,  then  every 

'      action  for  false  imprisonment — which  is  in  form  an  action  for 

1897.        assault— would  fail.      The  Act  14  &  15    Vicb.  c.   19  (the  Pre- 

.       7._     vention  of  Offences  Act,  1851)  was  specially  passed  to  deal  with 

ArrMt—     offences   committed   at   night,   and   to   enable  a   person    to  be 

Bicyclist      apprehended  when  committing  at  night  any  of  those  offences, 

^^tf-  Tt—    thereby  showing  that  the  fact  of  the  offences  being  committed 

^Highway     *^  night  made   no  difference,  but  that  a  special   authority   to 

Act,  1835—   arrest  was  necessary. 

Local  ^^»^"*-  Collins,  J. — I  have  come  to  the  conclusion  in  this  case  that 
1888— 5  V<5  ^^®  argument  of  the  appellant  must  prevail,  as  it  seems  to  me 
Will.  4,  c.  50,  that  the  provision  in  sect.  85  of  the  Local  Government  Act, 
"•78,  79;  1888,  which  declares  bicycles  to  be  carriages,  does  not  inclade 
r.  41  8.  85.  ^^®  power  to  apprehend  which  is  given  by  sects.  78  and  79 
of  the  Highway  Act,  1835.  The  question  arises  in  this  way  : 
The  appellant  was  riding  a  bicycle  on  a  highway  without  having* 
a  lamp  lighted  in  such  a  manner  as  is  provided  and  required  by 
sect.  85,  sub-sect.  1  (a)  of  the  Local  Government  Act,  1888,  and 
no  doubt  the  appellant  had  failed  to  comply  with  the  provision 
of  that  section.  The  qaestion  is,  whether  that  justified  the 
respondent  in  stopping  the  appellant  in  the  way  in  which  he 
stopped  him.  It  was  contended  for  the  appellant  that  the 
police  constable  had  no  implied  authority  to  arrest  a  person  for 
the  offence  created  by  the  section,  even  though  such  offence 
was  committed  in  his  presence,  unless  the  Act  gave  luch  power 
to  arrest ;  and  it  was  said  that  the  police  constable  in  stopping 
the  appellant  was  guilty  of  an  assault.  The  action  of  the 
constable  was,  in  my  opinion,  an  assault,  and  I  think  that  a 
summons  for  an  assault  was  properly  taken  out  if  the  respon- 
dent had  no  statutory  authority  to  act  as  he  did.  The  question 
is,  whether  we  can  find  such  statutory  authority.  The  Highway 
Act,  1835,  in  sect.  78,  deals  with  drivers  and  owners  of  carts  and 
other  carriages  which  are  being  driven  along  highways,  and 
after  laying  down  various  provisions  with  respect  thereto,  the 
section  goes  on  to  say  that  ^'  every  driver  so  offending  in  either  of 
the  said  cases  shall  and  may,  by  the  authority  of  this  Act,  be 
apprehended,  with  or  without  warrant,  by  any  person  who  shall 
see  such  offence  committed ; "  and  then  sect.  79  gives  power  to 
any  person  who  witnesses  the  commission  of  any  offence  against 
the  Act,  by  a  person  whose  name  is  unknown,  to  seize  and  detain 
such  unknown  person  withoat  any  authority  other  than  the  Act. 
That  being  the  position  under  the  Act  of  1835,  then  came 
the  provision  in  sect.  85  of  the  Local  Government  Act,  1888, 
whereby  bicycles  were  declared  to  be  carriages  within  the 
meaning  of  the  Highway  Acts,  and  "additional  regulations'' 
with  regard  to  the  same  were  enacted.  It  was  contended  that 
these  additional  regulations  were  to  be  read  into  the  provisions 
of  sects.  78  and  79  of  the  Act  of  1835,  and  that  therefore  there 
was  a  power  to  stop  and  detain  the  appellant  as  a  person  whose 
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name  was  unknown^  and  who  was  committing  the  offence  at  the      Hatton 
time.     That  is  the  main  point  we  have  to  deal  with,  and  we  are      xm«bt 

dealing  here  with  a  question  of  the  liberty  of  the  subject,  that  is,        

with  the  case  of  a  person  who  was  arrested.     It  seems  to  me        1897 
that  we  cannot  adopt  the  contention  for  the  respondent.     The    ^„^^^_ 
Legislature  adopted  the  course  they  have  taken  because   they      Awst— 
thought  it  necessary   for  some  purposes   to  say  that  bicycles     Bicyclist 
should  be  carriages  within  the  Highway  Acts,  and   they  pro-  ^^*!^?.  ^^' 
ceeded   in  this  sect.   85   of  the  Act  of  1888  to  make   special    highway 
regulations,  the  first  of  which,  as  to  lighted  lamps,  is  the  one    Act,  1835— 
now  in  question,  and  the  second  of  which  has  reference  to  the  ^*^"*  fV^T^^' 
sounding  of  a  bell  or  whistle;  but  to  hold  that  these  special  igsa^sVe 
regulations  as  to  bicycles  are  to  be  included  in  the  provisions  Will.  4,  c.  50, 
of  sects.  78  and  79  of  the  Act  of  1835,  it  would  be  necessary  to    *»•  78,  79; 
read  a   new   section   into   the  Act.      This   section   creates  the    ^  J^  a.  85^ 
offence  and  deals  with  it,  and  introduces  the  sections  of  the 
Highway  Act  in  a  matter  which  does  not  contain  this  offence, 
and  it  provides  a  special  remedy  for  the  offence.     This,  the  only 
statute  which  creates  the  offence,  does  not  give  the  power  which 
is  claimed  for  the  respondent  in  this  case.     I  think,  therefore, 
that  the  justices  were  wrong,  and  that  the  case  must  be  sent 
back  to  them  to  be  dealt  with. 

Ridley,  J. — I  agree.  The  words  of  the  86th  section  are  not 
wide  enough  to  include  the  provisions  in  the  Highway  Act 
giving  power  to  arrest.  To  do  that  which  the  respondent 
contends  for  would  be  in  effect  to  add  a  provision  to  the  Act 
which  it  does  not  contain. 

Appeal  allowed,     Ca^e  remitted  to  justices  to  convict. 

Solicitors  for  the  appellant,  Oregory,  Hirst,  and  Sandford, 
Bristol. 

Solicitors  for  the  respondent.  Ford  and  Ford,  for  Wansbrough, 
Dickenson,  Bobinson,  and  Tayler,  Bristol. 


QUEEN'S  BENCH  DIVISION. 

Saturday,  July  81,  1897. 

(Before  Collins  and  Bidley,  JJ.) 

The  London  County  Council  (apps.)  v.  Wood  (resp.).  (a) 

Highways — Locomotive — "  User  "  on  highway — Locomotive  parsing 
over  highway  from  one  locality  to  another — Licence — Bye-laws — 
Highways  and  Locomotives  {Amendment)  Act,  1878  (41  ^'42 
Vict.  c.  77),  s.  82. 

The  passage  of  a  steam-roller  or  other  locomotive  along  a  highway 
upon  its  jowmey  from  one  locality  to  another  is  a  *'  user  "  on  the 

(a)  Reported  by  W.  W.  Obb,  Esq.,  Barristor^t-Law. 
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The  highway  within  the  meaning  of  a  bye-law  made  by  a  county 

OoTOiTr  authority,  which  provided  that  *^  no  locomotives  shall  be  used  on 

Ck)TrNoiL  ^^y  highway  within  the  county  until  an  annual  Uc^nce  for  the 

V.  use  of  the  same  shall  have  been  obtained  by  the  owner  th&reof  ; 

^^^  arid  the  owner  of  the  locomotive  so  passing  along  the  highway  is 

1897.  liahle  to  the  penalty  imposed  by  sect,   32  of  the  Highways  arid 

Locomotives  Act,  1878,  unless  he  has  obtained  a  licence  from  the 

Highway t—  county  authority  as  provided  by  the  bye-law. 

y-Uter^     i^ASE  stated  by  the  metropolitan   police  magistrate  sitting  at 
Pa!^ge      ^^     Woolwioh  Police  Court. 

through  On  the  9th  day  of  February^  189 1,  an  information  which  had  been 

diiatrici—     laid  qq  behalf  of  the  London  County  Council   (the  appellants) 
ffiafcwai/eand  ^S^^^^^  *^®  respondent  was  heard  before  the  learned  magistrate 
Loeoniotiv99    at  the  Woolwich  Police-court. 

{Amendment)  The  information  chnrged  that  on  the  3rd  day  of  November, 
4l^i'42^Vict  ^^^^>  at  Hij?h-street,  in  the  parish  of  Eltham,  in  the  county  of 
c.  77,s.  32.  London,  and  within  the  metropolitan  police  district,  the  respon- 
dent did  unlawfully  use  a  locomotive  on  a  highway  in  con- 
travention of  a  bye-law  made  by  the  appellants  prohibiting  a 
locomotive  being  used  on  any  highway  within  the  said 
county  until  an  annual  licence  for  the  use  of  the  same  should 
have  been  obtained  from  the  appellants  by  the  owner  thereof 
whereby  the  respondent  became  liable  to  the  penalty  provided 
by  sect.  32  of  the  Highway  and  Locomotives  (Amendment) 
Act,  1878  (41  &  42  Vict.  c.  77),  and  the  Local  Government 
Act,  1888. 

The  Highways  and  Locomotives  (Amendment)  Act,  1878, 
provides: 

Sect.  32.  A  county  authority  may  from  time  to  time  make,  alter,  and  repeal  bye- 
laws  for  granting  annual  licences  to  locomotives  used  within  their  county,  and  the 
fee  (not  exceeding  ten  pounds)  to  be  paid  in  respect  of  each  licence,  and  the  owner 
of  any  locomotive  for  which  a  licence  is  required  under  any  bye-law  so  made  who 
uses  or  permits  the  name  to  be  used  in  contravention  of  any  such  bye-law,  shall  be 
liable  to  a  fine  not  exceeding  forty  shillings  for  every  day  on  which  the  same  is  bo 
used.  All  fees  received  under  this  section  shall  be  carried  to  and  applied  as  part  of 
the  county  rate.  This  section  shall  not  apply  to  any  locomotive  used  solely  for 
agricultural  purposes. 

Sect  38.  Locomotive  means  a  locomotive  propelled  by  steam  or  by  other  thAn 
animal  power. 

The  appellants,  as  being  the  county  authority,  under  the 
powers  of  this  section  made  bye- laws  '^  relative  to  the  licensing 
and  use  of  locomotives  in  the  county  of  London  (exclusive  of  the 
city  of  London)."     No.  1  of  which  bye-laws  was  as  follows : 

No  locomotive  shall  be  used  on  any  highway  within  the  county  of  London  until  an 
annual  licence  for  the  use  of  the  same  shall  have  been  obtained  from  the  oounoil  by 
the  owner  thereof,  nor  at  any  time  after  the  expiration  of  any  such  licenoe  unless 
a  further  licence  shall  be  obtained  in  respect  of  such  locomotive. 

No.  3  provided : 

The  licence  fee  for  a  locomotive  shall  be  lOL  a  year. 

Provided  that  if  at  the  time  of  the  application  for  the  lioenee  such  owner  notifies  to 
the  councilor  its  clerk  that  he  does  not  desire  to  use  the  locomotive  within  the  county 
of  London  on  more  than  six  days  during  the  continuance  of  the  licence,  and  that  the 
locomotive  has  within  three  months  prior  to  such  application  been  Uoenaed  for  use  in 
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Miotber  oonnty,  and  shall  prodace  to  the  olerk  of  the  oonnoil,  the  lioenoe  so  granted,  Tbe  London 
■noh  owner  shail  in  sabstitntion  for  the  fee  of  lOL  hereinbefore  specified,  pay  to  the        Coumtt 
oonnoil  a  fee  of  30«. ;  and  a  lioenoe  for  whioh  BOs.  is  paid  is  hereinafter  referred  to  as        Council 
a  traTelling  lioenoe.  ^^ 

No.  4  provided :  * 

The  lioenoe  fee  for  a  locomotive  known  as  a  steam-roller  shall  be  5/.  a  year.  1S97, 

At  the  hearing  the  following  facts  were  proved  or  admitted :  Hxghways— 

(1)  The  respondent  was  an  engineer  carrying  on  business  at  LocomoHv 
Crickenhill  in  the  county  of  Kent^  and  was  the  owner  of  the  jmc^!^ 
steam-roller  now  in  question.      He  had  not  obtained  any  licence      Paasage 
to  use  the  steam-roller  within  the  county  of  London.  through 

(2)  On  the  8rd  day  of  November,  1896,  the  steam-roller  was  J^!l^^ 
by  the  directions  of  the  respondent  being  driven  along  a  highway  Highways  cmd 
known  as  High-street,  EUham,  in  the  county  of  London.  Locomotives 

(8)  The  steam-roller  was  not  being  so  driven  for  any  purpose  of  ^^*^^^!S!^^ 
rolling  the  highway,  but  was  passing  along  the  highway  in  the  41  ^  42  Viet. 
course  of  a  journey  from  Crickenhill,  in  the  county  of  Kent,  to   0.  77,  s.  82. 
Ealing,  in  the  county  of  Middlesex,  where  it  was  to  be  tempo- 
rarily employed  in  road-making.      In  the  course  of  such  journey 
it  would  travel  for  a  distance  of  about  sixteen  miles  along  high- 
ways within  the  county  of  London. 

It  was  contended  for  the  respondent  that,  as  the  steam-roller 
was  only  passing  along  the  highway  for  the  purpose  of  proceed- 
infir  to  another  district,  such  steam-roller  was  not  being  ^^  used  " 
within  the  meaning  of  the  bye-law. 

It  was  contended  for  the  appellants  that  the  steam-roller  was 
being  used  to  go  to  Ealing  and  earn  money  there ;  that  it  was 
being  used  as  a  locomotive,  because  it  was  being  propelled  by 
steam  from  one  place  to  another,  and  that  the  intention  of  the 
32nd  section  was  to  make  all  persons  who  should  use  and  wear 
the  highways  by  means  of  any  locomotive  contribute  by  paying 
a  licence  fee  to  the  county  rate. 

The  learned  magistrate  decided  that  the  mere  passage  of  the 
steam-roller  over  the  highways  within  the  appellants^  district, 
while  crossing  from  one  locality  to  another,  as  hereinbefore 
described,  was  not  such  a  ''  user  '^  on  the  highway  as  was  contem- 
plated by  the  bye-law,  and  he  accordingly  dismissed  the  infor- 
mation. 

The  question  for  the  opinion  of  the  Court  was  whether,  upon 
the  facts  above  stated,  the  steam-roller  was  ''  used  "  within  the 
meaning  of  the  bye-law. 

Daldy  for  the  appellants.  —The  learned  magistrate  came  to  a 
wrong  decision  in  this  case.  The  question  is  whether  the  steam- 
roller was  '*  using  "  the  highway  when  passing  over  the  highway 
from  one  place  to  another  where  it  was  to  be  used  in  road- 
making.  I  submit  that  on  such  journey  it  was  using  the  highway 
just  as  much  as  if  it  had  been  engaged  in  doing  some  work  on 
the  highway.  The  intention  of  the  Acts  and  the  bye-laws 
dealing  with  this  matter,  was  not  to  tax  steam-rollers  or  locomo- 
tives as  such,  but  to  protect  the  highway  from  injury,  and  to 
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Thr  L0MD0&  oompel  those  who  wear  down  the  roads  by  locomotiyeB  paasing 

OouKTT      Qyg,,  IjJjq  game   to  contribute  something  to  the  county  rate  in 

p.  respect  of  such  injury  to  the  roads.      In  the  case  of  locomotives 

Wood        generally,   travelling    is   a  ^'  user "   which   has  to    be  paid  for 

~Z        specially  by  means  of  a  licence,  and  tliis  steam-roller  was  as  much 

a  locomotive  when  travelling  along  the  road  as  it  would  beat 


Highways—  any  other  time,  even  when  working  on  the  road.     Sect.  31  of  the 

Locomotive    ^©t,  immediately  preceding  the  section  now  in  question,  gives 

licence^     power  to  make  bye-laws  for  (among  other  things)  regulating  the 

Passage      use  of  locomotives   on  highways,  and   it  is  clear  that  in  that 

through      section  *'  uso ''  on  the  highway  includes  a  jonrney  over  the  high- 

B^e^-iawT^  way.    The  only  authority  at  all  touching  the  question  is  the  case  of 

Highways  and  Bell  V.   StocMon   Tramway   Oompany   (51   J.   P.   804),    where 

Loeomotives  Mathew  and  Cave,  JJ.  held,  that  steam  engines  anthorised  by 

^i^iST^^  statute   to   be  used   on  tramways  are    not  locomotives  within 

41  ^  42  Viet.  ^^^t.  32,  and  do  not  require  to  be  licensed  by  the  county  autho- 

c.  77, ».  82.  rity. 

The  respondent  did  not  appear. 

Collins,  J. — We  have  not  had  the  advantage  in  this  case  of 
hearing  an  argument  in  support  of  the  view  taken  by  the 
learned  magistrate,  but  in  the  absence  of  that  assistance  I  most 
say  that  the  point  appears  to  me  to  be  reasonably  clear,  and  I 
feel  compelled  to  differ  from  the  view  taken  by  the  learned 
magistrate.  The  case  arises  in  this  way.  The  Highways  and 
Locomotiyes  Act,  1878,  provides  that  the  county  authority  may 
make  bye-laws  for  granting  annual  licences  for  locomotives  need 
within  their  county,  &c.  In  this  case  the  owner  of  a  steam- 
roller was  with  the  steam-roller  proceeding  along  a  road  within 
the  jurisdiction  of  the  London  County  Council,  and  he  was  pro- 
ceeding for  the  purpose  of  fulfilling  some  contract  of  employ- 
ment in  the  adjoining  county  of  Middlesex.  The  isteam-roUer 
was  not  actually  at  work  in  mending  roads,  but  it  was  on  its  way 
travelling  and  passing  over  a  highway  in  order  to  fulfil  \ta 
contract  at  its  destination  when  it  arrived  there.  Under  these 
circumstances  the  point  was  taken  that  the  owner  ought  to  have 
had  a  licence^  and  that,  not  having  had  a  licence,  he  was  subject 
to  a  penalty  within  the  provisions  of  the  section,  if  there  were  a 
bye-law  applicable  to  the  case.  As  bye-laws  have  been  made 
here  they  are  applicable  to  the  case,  and  by  these  bye*laws  it 
seems  to  me  that  they  clearly  contemplated  the  passage  of  a 
locomotive  along  a  highway — and  this  steam-roller  is  a  locomo- 
tive— as  a  user  of  the  highway  which  would  oblige  the  owner  to 
have  a  licence.  It  is  true  that  they  provide  for  mitigating  the 
full  rigour  of  the  bye-law  by  allowing  a  person  who  will  assert 
that  he  does  not  intend  to  use  the  locomotive  within  the  county 
of  London  on  more  than  six  days  during  the  continuance  of 
the  licence,  and  who  proves  that  he  has  a  licence  in  another 
county,  to  have  what  is  called  a  travelling  licence  on  reduced 
terms.  It  is  obvious  that  unless  he  can  bring  himself  within 
these  provisions  he  will  be,   within  the  view  of  the  bye-laws. 
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liable  to  the  whole  amount  of  the  licence.     It  seems  to  me  to  Thb  Londo 
be  the  intention  of  the  bye- laws  that  a  person  who  uses  the      ^^^ntt 
locomotive   for   the   purpose   of  travelling   from    one    place  to  y\ 

another  in  order  to  do  work  when  he  gets  there,  should  be  taken       Wood. 
to  use  the  highway.     That  being  the  intention  of  the  bye-law,  it        "Tir 

seems  also  to  be  the  intention  of  the  Act  itself  under  which  the         ' 

bye-law  is  made.     The  provision  we  are  here  dealing  with  is  in  Highways— 
a  highway  Act,  which  is  obviously  an  Act  for  the  protection  of    locomotive 
highways.     Now  these  locomotives  use  the  highway  whether  they     licence^ 
are  merely  passing  over  the  highway,  or  whether  they  are  drawing      Passage 
a  load  upon  it,  and  generally  speaking  the  locomotive  is  much      through 
the  more  serious  factor  in  the  case.     Even  where  you  have  a   s^^w^ 
traction    engine  dragging  a  load,  the  traction  engine  itself  is  Highways  and 
generally  much  more  likely  to  injure  the  highway  than  the  load   Locomotives 
that  follows  it.     That  is  much  more  so  in  the  case  of  a  steam-  ^^^^^^ 
roller,  the  action  of  which  on  the  roads  appears  to  be  just  as  41  ^42  yiet. 
injurious,  whether  it  is  engaged  in  making  the  road  or  passing    c.  77, 5.  32. 
over  it.     It  is  the  same  weight  passing  over  it,  and  it  does  the 
mischief  which,  we  may  presume,  the  Legislature  intended  to 
deal  with.     But  a  locomotive  is  merely  a  mechanical  appliance 
for  passing  from  one  place  to  another.     Take,  for  example,  the 
case  of  ahorse — ^a  living  instrument,  which  is  capable  of  fulfilling 
the  same  purpose.     If  one  were  to  borrow  a  horse  for  the  purpose 
of  drawing  a  load  at  a  place  ten  miles  off,  and  ride  the  horse  to 
that  place,  would  anyone  say  that  he  was  not  using  the  horse  when 
he  was  passing  over  the  ten  miles  ?     It  seems  to  me  it  is  obvious, 
as  a  matter  of  common  sense,  that  such  person  would  be  using  the 
horse  on  that  journey.     He  is  not  using  the  horse  in  the  seuse 
of  doing  the  work  he  is  actually  engaged  to  do,  but  he  is  using 
it  for  a  purpose  ancillary  to  it.     He  is  using  it  for  the  purpose  of 
carrying  him  and  itself  to  the  destination  where  he  is  going  to  do 
his  work.     I  am  clearly  of  opinion  that  the  learned  magistrate 
in  this  case  was  wrong. 

Ridley,  J. — I  am  entirely  of  the  same  opinion.  I  will  only  add 
one  illustration  that  occurs  to  me.  Take  the  case  of  a  railway  : 
If  a  locomotive  engine  is  travelling  from  the  shed  where  it  has 
been  got  ready  to  be  attached  to  the  train  to  which  it  is  to  be 
attached  in  order  to  take  that  train  to  some  other  destination, 
sarely  the  locomotive  is  being  used  while  it  is  going  from  the 
shed  to  the  train  to  which  it  is  to  be  attached.  I  think,  in 
the  same  way,  this  locomotive  was  being  used  on  the  highway. 

Appeal  allowed.     Case  remitted  to  the  magistrate. 

Solicitor  for  the  appellants,  W.  A.  Blaxland, 
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QUEEN'S  BENCH  DIVISION. 

Tuesday,  Aug.  8,  1897. 
(Before  Lawkance  and  Collins^  JJ.) 

Gbakoe  (app.)  V.  SiLCOCK  (reap.),  (a) 

Dogs — Injv/ry  by,  to  cattle  or  sheep — Sheep  trespassing — Injury 
to  sheep  while  trespassing — LiabiUty  of  owner  of  dog — Dogs  Act, 
1865  (28  ^  29  Vict.  c.  60),  s.l. 

The  plaintiff's  sheep  were  trespassing  on  the  defendant's  field, 
which  adjoined  the  plaintiff's  land,  and,  while  the  sheep  toere 
being  driven  by  their  owner  back  to  his  own  field,  the  defen- 
dant's dog,  which  was  in  the  field  where  the  sheep  were  so  ires- 
passing,  worried  and  hilled  one  of  the  sheep.  The  defendofU 
had  several  times  warned  the  plaintiff  to  prevent  his  sheep  from 
trespassing  on  his  land. 

Held,  that,  under  sect.  1  of  the  Dogs  Act,  1865,  the  owner  of  the  dog 
was  liable  for  the  injury  done  by  his  dog  to  the  sheep,  although 
such  sheep  was  trespassing  on  his  land  at  the  time  when  tiie 
injv/ry  was  inflicted. 

/^  ASE  stated  by  justices  of  the  peace  for  the  city  of  Sheffield. 

The  defendant  was  summoned  before  the  court  of  summaiy 
jurisdiction  sitting  at  Sheffield,  to  answer  the  plaintifPs  claim  for 
IZ.  5^.,  damages  for  injury  done  to  a  sheep  belonging  to  the 
plaintiff  by  a  dog  belonging  to  the  defendant. 

The  summons  was  issued  under  sect.  1  of  the  Dogs  Act,  1865 
(28  &  29  Vict.  c.  60),  which  provides : 

The  owner  of  every  dog  shall  be  liable  in  damages  for  injuries  done  to  any  eatlle 
or  sheep  by  his  dog;  and  it  shall  not  be  necessary  for  the  party  seeking  saoh 
damages  to  show  a  previous  misohieTons  propensity  in  such  aog,  or  the  owner's 
knowledge  of  such  previous  propensity,  or  that  the  injury  was  attributable  to  negleet 
on  the  part  of  such  owner.  Such  damages  shall  be  recoverable  in  any  oourl  of 
competent  jurisdiction  by  the  owner  of  such  cattle  or  sheep  killed  or  injured.  Where 
the  amount  of  the  damages  claimed  shall  not  exceed  five  pounds,  the  same  shall  be 
recoverable  in  a  summary  way  before  any  justice  or  justices  sitting  in  petty  sessioiis, 
under  the  provisions  of  the  A.ct  (11  &  12  Vict.  o.  48). 

The  following  facts  were  admitted  or  proved  : 

That  the  defendant  was  the  owner  of  a  dog  which  worried  and 
killed  a  sheep  the  property  of  the  complainant,  or  plaintiff.  That, 
at  the  time  the  defendant's  dog  worried  the  plaintiff's  sheep,  such 
sheep,  along  with  a  number  of  others,  was  trespassing  upon  the 
land  of  the  defendant,  which  adjoins  that  of  the  plaintiff  on  the 

(a)  Reported  by  W.  W.  Obr,  Esq.,  Barrister^t-Law. 
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outskirts  of  the  city  of  ShefiSeld.     That^  at  the  same  time^  the      Obanqb 
plaintiff  or  his  servants  were  driving  sach  sheep  off  the  defen-      ^  ^* 

dant's  land  back  to  the  land  of  the  plaintiff^  and  that  the  defen-        * 

dant's  land  was  separated  from  the  plaintiff's  land  by  a  stone  wall        1897. 
aboat  4ft.  high,  but  it  was  not  proved  to  whom  such  stone  wall  ~ 

belonged.     That  the  sheep  were  Scotch  homed  sheep  of  a  wild  i865— itv'ury 
character,  and  capable  of  jumping  any  ordinary  fence,  and  that    to  cattle^ 
the  plaintiff  had  been  warned  several  times  by  the  defendant  to        Sheep 
prevent  his  sheep  from  trespassing  upon  the  defendant's  land.  ^}[^^Sured 
That  the  land  of  both  the  defendant  and  the  plaintiff  was  of  a  —2$  ^29  Vict. 
moorland  character,  and  that  the  actual  damage  done  by  such     <>-  6^*  «•  ^* 
sheep  having  trespassed  was  nominal. 

For  the  defendant  it  was  contended  that  he  was  not  liable  in 
damages  for  the  injury  done  to  such  sheep  by  his  dog,  for  the 
reason  that  the  sheep,  when  so  worried,  was  trespassing  upon  the 
defendant's  land  where  the  dog  was  for  the  purpose  of  protecting 
the  grass  from  being  eat-en  by  the  plaintiff's  sheep ;  and  that,  as 
the  plaintiff  had  been  warned  on  several  occasions  to  keep  his 
sheep  within  bounds,  he  was  guilty  of  negligence  in  allowing 
them  to  stray  upon  the  defendant's  land. 

For  the  plaintiff  it  was  contended  that  the  defendant  was  liable 
in  damages  for  the  injury  done  to  the  sheep  by  his  dog,  whether 
such  injury  was  or  was  not  done  on  the  land  belonging  to  the  defen- 
dant where  such  dog  properly  was. 

The  defendant  did  not  allege  that,  beyond  warning  the  plaintiff, 
he  had  made  any  attempt  to  protect  his  property  either  by  im- 
pounding the  plaintiff's  sheep  or  by  claiming  compensation  for 
damage  caused  by  them  ;  and  it  appeared  to  the  justices  that  he 
had  resorted  to  the  plan  of  driving  off  the  sheep  by  means  of  the 
dog  which  resulted  in  the  injury  to  the  sheep. 

The  justices  were  of  opinion  that,  under  the  words  of  the 
section,  ^^  the  owner  of  every  dog  shall  be  liable  in  damages  for 
injury  done  to  any  cattle  or  sheep  by  his  dog,"  they  were  not 
called  upon  or  entitled  to  take  into  consideration  the  questions 
which  might  have  arisen  between  the  parties  in  an  action  for 
trespass  by  or  injury  to  the  sheep  in  another  Court,  but  that  the 
defendant,  the  owner  of  the  dog,  was,  under  that  section,  liable 
before  them  for  the  injury  done  to  the  sheep  by  his  dog,  about 
which,  as  a  fact,  there  was  no  dispute ;  and  that,  therefore,  they 
were  bound  to  construe  literally  the  words  of  the  section,  and 
enforce  payment  of  the  amount  by  their  order.  They  accordingly 
made  an  order  that  the  defendant  should  pay  15«.  for  damages 
and  6«.  for  costs. 

The  question  now  was,  whether  the  justices  were  right  in 
making  such  order. 

Arthur  Sims  for  the  appellant  (the  defendant). — The  justices 
were  wrong  in  their  construction  of  the  statute,  and  their  decision 
is  based  upon  a  total  misconception  of  what  the  section  means. 
They  say  they  construed  the  words  literally,  but  that  cannot  be 
a  proper  way  to  construe  the  section  in  a  case  such  as  the  present. 
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Gbangb      where  an  injury  was  inflicted  by  a  dog  upon  a  sheep.     They  were 
SiLcooK      l^ound  to  take  into  consideration  the  circumstances  under  which 

*      the  injury  was  committed.     The  sheep  were  trespassing  at  the 

1897.        time^  and^  though  I  admit  that  that  does  not  give  a  right  to  set 
~        a  dog  on  the  sheep  so  as  to  worry  them^  yet  it  does  not  render 
I865^lm'ury  ^^^  owner  of  the  dog  liable  in  a  case  where  he  himself  does 
to  cattle—    nothings  but  where  his  dog  kills  a  sheep  which  is  trespassing  on 
Sheep       hia  land.     At  common  law  if  a  wild  beast  inflicted  an  injury  it 
when^injured  ^^^  ^^^  necessary  to  prove  scienter;  but  if  a  dog  inflicted  an 
— 28  4-29  F*c<.  injury  it  was  necessary  to  prove  scienter  before  this  Act   was 
c.  60, 8. 1.     passed.     The  Act  was  passed  with  the  sole  object  of  taking'  away 
the  necessity  of  proving  scienter  in  the  case  of  injuries  inflicted 
by  dogs  upon  cattle  or  sheep^  and  so  far  dogs  were  placed  in  the 
same  category  as  wild  beasts  in  respect  of  these  injuries.     All 
that  the  Act  does  is  to  remove  the  necessity  of  proving  scienter; 
it  merely  says  it  shall  not  be  necessary  to  prove  scienter.  Ry  lands 
V.  Fletcher  ("19  L.  T.  Rep.  220;  L.  Rep.  3  H.  of  L.  830)  shows 
that^  if  a  person  keeps  a  dangerous  thing  on  his  premises^  he  is 
not  liable  so  long  as  he  does  not  allow  it  to  escape  from  his  own 
premises  ;  it  is  otherwise  if  he  allows  it  to  escape.     [Collins^  J. 
— How  do  you  deal  with  the  case  of  a  man  being  held  liable  for 
injury  caused  by  placing  a  spring  gun  in  his  own  ground  ?]    The 
old  common  law  rule  with  regard  to  man-traps  and  spring-guns 
on  a  person^s  land  was  that  the  person  was  liable  generally  for 
injuries  caused  by  them.     That  rule  was  not  applicable  to  the 
case  of  a  wild  beast :   {Rylands  v.  Fletcher  {ubi  sup.) .    If  a  person 
is  a  trespasser  and  is  injured  by  reason  of  the  trespass  the  owner 
it  not  liable,  even  in  the  case  of  a  wild  beast.     He  also  referred 
to  Ponting  v.  Noakes  (70  L.  T.  Rep.  842 ;  (1894)  2  Q.  B.  281). 
Deans,  for  the  respondent^  was  not  called  upon  to  argue. 
Lawbancs,  J. — The  justices  came  to  a  perfectly  right  conclu- 
sion in  this  case — the  only  conclusion^  in  fact^  to  which  they  could 
properly  come.     Upon  reading  sect.  1  of  the  Dogs  Act,  1865,  we 
see  that  the  object  of  it  was  to  render  it  unnecessary  for  the 
owners  of  cattle  and  sheep  injured  by  dogs  to  show  a  "  previous 
mischievous  propensity  in  snch  dog,  or  the  owner's  knowledge 
of  such  previous  propensity .''     The  cases  cited  for  the  appellant 
are  not  the  same  as  this  case.     Here  the  sheep  was  trespassing, 
and  the  appellant^s  dog  worried  and  killed  it,  and,  unless  the  Act 
says  that  in  such  a  case  there  is  a  right  to  kill  the  sheep,  the 
owner  of  the  dog  would  be  liable.     The  respondent  was  driving 
his  sheep  off  the  field,  and  the  dog  appears  in  the  field,  and, 
though  the  owner  of  the  field  would  have  a  right  to  drive  the 
sheep  off  his  field,  he  would  not  be  justified  in  setting  his  dog 
upon  the  sheep  so  as  to  worry  or  kill  the  sheep.    Here  the  appel- 
lant was  not  in  the  field  at  all,  but  his  dog  not  only  worried  the 
sheep,  but  killed  it.     It  seems  to  me  that  that  was  the  very  thing 
that  was  intended  to  be  met  by  the  statute,  which,  so  far  as 
scienter  was  concerned,  placed  cattle  and  sheep  in  a  better  posit  ion 
than  human  beings. 
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CoLLiNS;  J. — I  am  of  the  same  opinion.     The  words  of  the      Geaiioi 
statute  are  absolute^  and  make  no  exception  in  favoar  of  injuries      ^   "* 

caused  by  a  dog  to  a  sheep  which  is  trespassing^  such  as  the        

injury  caused  by  the  dog  to  the  sheep  in  this  case.    I  can  concede        1897. 
that  the  words  of  the  statute  may  and  must  be  read  with  some     j^^     '  . 
qualification.     For  instance,  if  a  wild  bull  come  into  my  ground,  ises— Ityury 
and  my  dog,  in  turning  him  off,  kills  him,  it  may  be  that  there    to  cattle— 
would  be  a  defence  under  the  statute.     That  point  does  notarise       Sheep 
here.    The  dog  could  not  be  in  a  better  position  than  his  master,  whsj^injwwi 
The  owner  of  the  dog  would  have  no  right  to  kill  the  sheep  while  — 28^29  r*ct. 
trespassing  on  his  land ;    he  has  only  a  right  to  drive  them  off,     ^-  ^^»  '•  ^• 
using  no  loore  violence  than  is  necessary  for  that  purpose.     In 
this  particular  •place  where  the  sheep  were  trespassing  the  dog 
was  there  without  its  master,  while  the  sheep  were  being  driven 
off,  and  he  worried  and  killed  the  sheep.     It  seems  to  me  that 
that  is  within  the  absolute  words  of  the  statute,  and  it  is  unneces- 
sary to  inquire  whether  there  might  not  be  cases  to  which  the 
words  of  the  section  ought  not  to  be  applied  literally. 

Appeal  dismissed     Leave  to  appeal  refused. 

Solicitors  for  appellant.  Campion  and  Simmons^  for  A,  Mmr 
Wilson,  Sheffield. 

Solicitor  for  respondent.  A,   8.   C  Doyle,   for  C.    Robinson, 
Sheffield. 


QUEEN'S   BENCH   DIVISION. 

Wednesday  Aug.  11,  1897. 

(Before  Lawbancs  and  Collins,  JJ.) 

Rig.  V,  Burton  and  another   (Justices) ;  Ex  parte  Young,  (a) 

Justices — Disqualification  —  Bias  —  Interest  —  Charge  against 
unqualified  person  for  acting  cw  solicitor — Prosecution  by 
Incorporated  Law  Society — Mernber  of  society  sitting  as  jtistice. 

A  justice  of  the  peace  is  not  disqualified,  by  reason  of  the  fact 
that  he  is  a  member  of  the  Incorporated  Law  Soicety,  from 
adjudicating  upon  a  case  where  the  accused  is  charged  with 
wilfully  and  falsely  pretending  to  be  a  solicitor,  and  where  the 
proceedings  are  taken  by  the  Incorporated  Law  Society, 

RULE    calling  on  justices  of  the  peace  for  the  borough  of 
Tun  bridge  Wells  to  show  cause  why  a  writ  of  certiorari 

{o)  Reported  by  W.  W.  Ohr,  Bart.,  Barrister-ftt-Law. 
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should  Dot  issae  to  remove  and  qaash  a  conviction  whereby  one 
Alfred  Young  was  convicted  for  wilfully  and  falsely  pre  ten  ding 
to  be  a  solicitor^  on  the  ground  that  Mr.  John  Burton^  one  of 
the  justices  in  question^  was  interested  in  the  matter  of  the 
information,  and  of  the  conviction  thereon,  being  a  practising 
solicitor  and  a  member  of  the  Incorporated  Law  Society. 

A  letter,  written  by  the  applicant  for  the  rule,  threatening^  that 
if  a  certain  sum  of  money  were  not  paid  proceedings  woald  be 
taken,  was  brought  to  the  notice  of  the  Council  of  the  Incor- 
porated Law  Society,  who  determined  to  take  proceedings 
against  the  applicant  under  sect.  12  of  the  Solicitors  Act^  1874, 
and  on  the  23rd  day  of  February,  1897,  the  secretary  of  the 
Incorporated  Law  Society  wrote  to  the  secretary  of  the 
Kent  Law  Society,  instructing  him  to  take  proceeding  on 
behalf  of  the  society,  and  the-  latter  intrusted  the  case  to  a 
solicitor  of  Tunbridge  Wells,  who  undertook  the  prosecution. 

The  applicant  was  then  summoned  for  having  wilfully  and 
falsely  pretended  to  be  a  solicitor. 

The  chairman  of  the  justices  who  sat  at  the  hearing  of  the  case 
at  Tunbridge  Wells  on  the  12th  day  of  April,  1897,  was  Mr. 
Burton,  who  is  a  solicitor  practising  at  Tunbridge  Wells,  and 
before  the  case  was  called  on  the  defendant's  solicitor  directed 
the  attention  of  the  clerk  to  the  justices  to  the  fact  that  the 
chairman  was  a  practising  solicitor;  but,  beyond  that,  no 
question  was  raised  or  objection  made  by  the  defendant  or  his 
solicitor  to  the  jurisdiction  of  Mr.  Burton ;  and  at  the  conclusion 
of  the  hearing  the  defendant's  solicitor  asked  that  a  case  should 
be  stated  on  points  that  had  arisen,  so  that,  for  the  purpose  of 
the  present  case,  the  objection  that  Mr.  Burton  was  a  practising 
solicitor  was  considered  to  have  been  waived. 

The  secretary  of  the  Incorporated  Law  Society  stated  in  his 
affidavit  that  the  society  is  managed  by  a  council  elected  annually 
by  the  members,  but  that  the  members  individually  take  no  part 
in  controlling  or  managing  the  affiiirs  of  the  society  ;  that  Mr. 
Burton  is  a  member  of  the  Incorporated  Law  Society,  but  not  a 
member  of  the  council,  and  that  therefore  he  has  no  power  to 
interfere  wiih  or  control  its  proceedings,  and  that  he  had  no  voice 
in  the  institution  or  conduct  of  the  prosecution  of  the  applicant; 
and  that  no  part  of  the  penalty  was  or  is  received  by  the  society 
in  such  a  case,  and  that  Mr.  Burton  could  not  be  benefited 
pecuniarily  or  otherwise  by  the  success  of  the  prosecution,  and 
could  not  in  any  way  become  liable  for  any  costs  or  expenses  in 
reference  to  the  proceedings  in  the  event  of  their  failure. 

Mr.  Burton  in  his  affidavit  stated  that  he  was  a  solicitor 
practising  in  Tunbridge  Wells  since  1878,  and  a  member  of  the 
Incorporated  Law  Society,  and  a  justice  of  the  borough  since 
1893,  that  he  acted  as  chairman  of  the  justices  in  petty  sessions 
at  Tunbridge  Wells  when  the  case  of  the  applicant  was  heard  and 
determined,  but  that  until  the  case  was  called  on  he  had  no  know- 
ledge of  it,  or  that  any  such  charge  was  coming  on  for  hearing. 
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Hollams  showed  caase. — ^The  fact  that  Mr.  Barton   was    a        Rao. 
practising  solicitor  was  known  to  the  applicant's   solicitor  at  ^• 

the  hearing  of  the  case    and   no   objection   was   taken.     That     anotbbh 
ground  of  objection  is  therefore  waived.     The  grounds  on  which   (JuvnoBg); 
a  justice  has  been  held  to  be  disqualified  from  sitting  are  bias,     ^  P^^ 
pecuniary  interest,  and  the  fact  of  his  being  a  prosecutor  in  the        ^^<*« 
case.     The  question  is,  whether  Mr.  Burton,   by  reason  of  his        1897. 
being  a  member  of  the  Incorporated  Law  Society,  was  disqualified        — ' 
upon  any  of  these  grounds.     He  was  not  disqualified   on  the  ^ea^--Dii- 
ground  of  bias,  as  the  bias,  to  disqualify,  must  be  a  real  and  quaiifieation 
substantial  bias   (Begf.  v.  Jfayoro/DeaZ,  45  L.T.  Rep.  439),  and     — Bi«— 
there  could  not  have  been  any  such  bias  in  this  case ;  or  on  the    ^  jr^JJI^^ 
ground  of  pecuniary  interest,   as   there   was  none;  or  on  the    member  of 
ground  of  his  being  a  prosecutor  in  the  case.     It  is  true  that  proatcuiing 
Mr.  Burton  was  a  member  of  the  Incorporated  Law  Society,  but      •^<'*«*v- 
he  was  not  a  member  of  the  council  of  the  society,  and  it  is  the 
council  only  who  direct  these   prosecutions    and  manage  the 
business  of  the  society.     He  was,  therefore,  not  a  prosecutor, 
and  was  not  disqualified  on  that  ground :  {Leeson  v.   General 
Council  of  Medical  Education  and  Registration,  61  L.  T.  Bep. 
849 ;  43  Ch.  Div.  366).     This  conviction  ought,  therefore,  to  be 
affirmed. 

Hextall  in  support  of  the  rule. — The  statements  in  the  affidavit 
of  the  applicant  entirely  disprove  the  suggestion  of  waiver  as  to 
the  ground  of  objection  that  Mr.  Burton  was  a  practising  solicitor. 
The  fact  of  his  being  a  practising  solicitor  was  a  ground  of 
disqualification  by  reason  of  bias  in  such  a  case  as  the  present, 
where  the  charge  was  for  wilfully  and  falsely  pretending  to  be  a 
solicitor :  {Beg.  v.  Huggina,  72  L.  T.  Rep.  193;  (1895)  1  Q.  B. 
563).  The  true  principle  of  disqualification  on  the  ground  of 
bias  is  not  that  there  must  be  a  real  and  substantial  bias,  but 
that,  having  regard  to  the  circumstances  existing  before  the 
justices  adjudicate,  there  is  a  real  apprehension  of  bias,  and  it  is 
sufficient  that  the  justice  might  have  been  influenced  :  (Beg.  v. 
Huggins  [uhi  sup.) ;  Beg.  v.  Gaisford,  66  L.  T.  Rep.  24 ;  (1892) 
1  Q.  B.  381 ;  Beg.  v.  Hmley,  66  L.  T.  Rep.  675 ;  (1892)  1  Q.  B. 
504).  The  second  ground  of  disqualification  is  pecuniary  interest, 
and  any  pecuniary  interest,  however  slight  or  small,  is  sufficient 
to  disqualify :  {Beg.  v.  Hammond^  9  L.  T.  Rep.  423 ;  Beg.  v. 
Gaisford  {ubi  sup.).  Here  there  was  a  pecuniary  interest,  which, 
although  small,  was  sufficient  to  disqualify,  namely,  the  fact  that 
Mr.  Burton,  as  being  a  member  of  the  Incorporated  Law 
Society^  might  have  been  liable  to  pay  his  proportionate  share  of 
the  costs  if  this  information  had  been  dismissed,  and  the  justices 
had  ordered  the  society,  as  being  the  prosecutors  in  the  case,  to 
pay  the  costs.  Although  any  penalty  imposed  may  not  go  to 
the  society,  yet,  if  the  complaint  were  dismissed  with  costs,  the 
costs  would  have  to  be  paid  by  the  society  of  which  Mr.  Burton 
is  a  member^  and  though  the  property  is  managed  by  the  council^ 
yet  such  property  is  the  property  of  the  society  in  general,  and 
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« 

Rao.        if  the  society  were  dissolved  eaoh  member  woald  no  doabt  get  a 

^'  share^  which  share  would  be  diminished  by  the  payment  of  costs. 

ANOTHER      ^^^  question  of  disqualification  arising  from  the  liability   to  pay 

(JuBTiofcB);    costs,  was  dealt  with  by   Cotton,    L.J.   in  Lesson  v.    General 

Emparte      Council    of  Medical    Ed/ucation    and    Registration    {vbi    sup.), 

^^'      where  he  says  (43  Oh.  Div.  pp.  380-1:    *'The  expenses  of  the 

1897.       complaint  could  not  be  thrown  by  the  medical  council  on  Dr. 

. Leeson,    the    person    complained    of.      They    had    no    power 

ceac«— Dm.   ^  ^^®  *^^  costs.'^     That  distinguishes  Leeson's  case  from  the 

qualificatum  present^   where  there  is  a  liability  to  pay  a  part  of  the  costs. 

— Bta«—     There  is  a  third  disqualification  apart  from   bias  or  pecuniary 

''justica"    i^*®rest,  namely,  where  the  justice  is  either  by  himself  or  his 

memher  of    agent  a  prosecutor  in  the  case.     Mr.  Burton  was  a  prosecator  in 

prosecuting   this  case,  not  by  himself  but  by  his  agent,  and  that  was  a  ground 

society,      ^f  disqualification :  {Beg.  v.  Allen,  4  B.  &  S.  915  ;  s.  c.  Reg.  y. 

Hodgson,  9  L.  T.  Rep.  761 ;  per  Pry,  L.J.  in  Leeson  v.  General 

Gotrndl  of  Medical  Education  and  Registration  {ubisup.).     It 

has  been  said  that  he  was  a  member  of  the  society  only,  but  not 

of  the  council,  and  that  the  council  only  are  the  prosecutors ; 

but  this  objection  is  answered  by  the  case  of  The  Company  of 

Mercers,  8fc.  of  Chester  v.  Bowher  (1  Str.  639).     The  case  of  Beg. 

y.  Mayor  of  Deal  {uhi  sup.)  is  distinguishable  irom  the  present 

case,  as   there  the  justice  whose  conduct  was  in  question  was 

merely  a  subscriber  to  the  society  and  not  a  member  as  here. 

He  also  referred  to  Reg.  v.  Fraser  (9  Times  L.  Bep.  613  ;  Allison 

y.  General  Council  of  Medical  Education  and  Registration,  70 

L.  T.  Rep.  471 ;  (1894)  1  Q.  B.  750). 

Lawbancs,  J. — In  this  case  the  rule  was  obtained  on  behalf 
of  a  person  named  Young,  calling  on  the  justices  of  Tanbridge 
Wells  to  show  cause  why  a  conyiction  of  Young  should  not  be 
set  aside ;  and  the  rule  was  obtained  upon  the  ground  that  Mr. 
Burton,  one  of  the  justices,  was  in  some  way  interested  so  as  to 
make  it  improper  that  he  should  be  a  member  of  the  Court 
deciding  the  case.  I  quite  agree  with  what  was  said  by  Wills,  J., 
in  Beg.  y.  Huggvns  [uhi  sup.),  that  '^It  is  impossible  to  oyerrate 
the  importance  of  keeping  the  administration  of  justice  by  magis- 
trates clear  from  all  suspicion  of  unfairness.'^  The  question  is, 
whether  this  case  comes  within  the  principle  of  the  cases  referred 
to,  by  which  a  justice  is  disqualified  from  sitting  as  being  an 
interested  person.  One  of  three  things  must  be  present  to  dis- 
qualify a  person.  First,  there  must  be  bias,  or  the  strong 
probability  of  bias,  and  not  merely  the  possibility  of  bias,  on 
the  part  of  the  person  who  is  about  to  adjudicate  in  the  case. 
There  is  no  suggestion  here  upon  the  affidayits  that  Mr.  Burton 
did  not  act  bona  fide,  and  there  is  no  suggestion  of  any  actual 
bias.  But  it  is  said  that  the  fact  of  his  being  a  practising 
solicitor,  and  the  accused  being  a  person  who  pretended  to  be  a 
solicitor,  would  show  a  bias  which  would  preyent  him  from 
sitting.  A  second  ground  which  would  make  it  improper  for  a 
person  to  occupy  a  position  on  the  Bench  would  be  that  he  is 
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intereBted  pecnniarily  or  otherwise ;  and  it  is  said  that  Mr.  Burton        Rw- 
was  so  interested  beoanse  he  was  not  only  a  practising  solicitor,  ^^^l,  ^„j, 
bat  also  a  member  of  the  Incorporated  Law  Society.     The  third     anothbb 
ground  of  disqualification  is  the  fact  that  a  person  is  taking  a    (Justicibs)  ; 
leading  part  in  the  prosecution,  as  a  man  cannot  be  both  prose-      ^^J^ 

cutor  and  judge  in  the  same  cause.     Dealing  with  these  objections        ' 

in  order,  the  first  was  that  Mr.  Barton  was  a  practising  solicitor,        1897. 
and  Reg.  v.  Huggvns  {ubi  sup.)  was  cited  to  show  that  upon  that       ^.      ' 
ground  he  ought  not  to  have  sat.     In  that  case  a  qualified  pilot  peace-^Dis- 
was  sitting  upon  the  bench  to  inquire  into  a  charge  against  an  quaUficatian 
unqualified  pilot,  and  the  ground  on  which  the  objection  was  put     T'P^^Z. 
in  that  case  was — not  that  a  person  who  was  interested  in  that      jutHee 
way  was  not  to  sit — ^but  that  there  were  only  a  few  qualified  pilots    member  of 
in  that  particular  district,  and  Wills,  J.  specially  guards  himself    prosecuting 
by  saying  that    the  fact  that  the  justice  was  a  member  of  a      *®^  ^' 
small  class  of  privileged  persons  for  whose  protection  the  pro- 
ceedings were  taken  made  all  the  difference  in  the  case.     That 
is  the  ground  upon  which  that  case  is  based ;  but  it  is  unneces- 
sary to  deal  further  with  the  first  point,  or  to  decide  it,  as  it  has 
been  admitted   that  there  has  been  a  waiver  with  regard  to  Mr. 
Burton  being  a  practising  solicitor,  but  not  with  regard  to  his 
being  a  member  of  the  Incorporated  Law  Society.     In  the  next 
place,  it  it  said  that  he  had  a  pecuniary  interest  in  the  result 
because  an  order  for  costs  might  have  been  made  against  the 
society  of  which  he  was  a  member.     It  has  been  pointed  out 
that  he  only  subscribes  a  certain  amount  to  the  funds  of  the 
society  and  has  no  interest  in  the  society  further  than  that ;  but 
it  is  said  that  the  time  might  come  when  the  society  would  be 
dissolved,  and  if  it  were  dissolved  then  the  funds  in  their  hands 
would  be  divided  pro  rata  among  all  the  members,  and  if  the  costs 
were  given  against  them  in  this  case,  there  might  be  at  a  future 
time  some  infinitesimal  interest  which  Mr.  Burton  would  have  in 
the  funds  of  the  society,  which  would  be  diminished  by  this  pay- 
ment of  costs,  and  that  that  would  be  a  pecuniary  interest  in  the 
persons  who  were  members.     The  decision  in  the  case  of  Beg.  v. 
The  Mayor  of  Veal  {ubi  «up.)  is  an  answer  to  that  argument. 
There  a  person  had  been  convicted  and  fined  for  cruelty  to  a 
horse,  upon  the  prosecution  of  an  officer  of  the  Society  for  the 
Prevention  of  Cruelty  to  Animals.     Some  of  the  justices  who 
heard  the  summons  were  subscribers  to  a  branch  of  the  society 
which  received  subscriptions  in  the  country  and  forwarded  them 
to  the  office  of  the  society  in  London.     All  prosecutions  were 
directed  by  the  secretary  or  committee  in  London,  and  no  sub- 
scriber had  any  authority  over  such  prosecutions,  and  the  society 
never  accepted  any  part  of  the  penalties  inflicted,  and  there  it 
was  held  that  there  was  nothing  in  these  facts  to  create  a  real 
bias  in  the  minds  of  the  justices  which  could  amount  to  a  dis- 
qualifying interest.     In  this  case  we  are  told  that  being  a  member 
of  the  Incorporated  Law  Society  gives  no  power  either  to  insti- 
tute proceedings,  or  to  take  any  part  in,  or  to  use  any  influence 
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Rbo.        in  regard  to  them^  which  is  done  by  the  conncil ;  and  therefore 

g     ^'  it  was  said  that  Mr.  Barton  had  no  power  in  the  institntion  of 

ANOTHSR     these  proceedings.     In  Reg.  v.  Mayor  of  Deal  {iibi  sup.)  one  of 

(JusnGBs);    the  learned  judges  seems  to  make  a  distinction  that  what  was  in 

ExparU     question  there  was  only  a  branch  of  the  society  in  London ;  but 

?'      1  myself  cannot  see  the  distinction.     Cave,  J.  says  this :  "  Any 

1897.        pecuniary  interest,  however  slight  or  remote,  is  sufficient  to  dis- 

Jtutiir~f  ihA  ^^*^^fy  >  ^^^  ^ere  there  seems  to  be  none.     Although  the  society's 

peaee--lH9-   f^nds  may  be  liable  for  the  costs,  or  be  benefited  by  a  penalty, 

quaUficaiion  the  Subscribers  would  not  be  thereby  affected.''     That  seems  to 

-—Bias—     me  to  be  precisely  the  position  here.     No  benefit  is  likely  to 

^JuaUcT     *^c^^®  *o  Mr.  Burton,  except  that  referred  to  upon  the  very 

member  of    remote  possibility  when  this  society  shall  be  dissolved.     Again, 

pro$ecutint    the  Court  in  that  case  were  of  opinion  that  the  liability  to  pay 

society.      costs  would  uot  be  such  an  interest  as  to  disqualify  the  justices, 

and  I  think  that  the  same  reasoning  applies  here.     There  is  no 

probability  whatever  of  the  Incorporated  Law  Society  coming  to 

an  end,  and  the  infliction  of  costs,  therefore,  would  make  no 

difference  to  the  ordinary  member.     The  question  of  penalty  does 

not  arise ;  and,  if  it  did,  the  penalty  would  go  into  the  funds  of 

the  society,  and  make  no  difference  to  the  individual  member. 

In  the  third  place,  it  is  said  that  the  society  was  prosecutiDg, 

and  that,  therefore,  Mr.  Burton,  as  a  member  of  the  society,  took 

part  in  the  prosecution,  and  so  was  disqualified.     That  objection, 

I  think,  is  sufficiently  dealt  with  in  the  case  of  Allinson  v.  The 

General  Council  of  Medical  Education  and  Registration  {ubi  sup.), 

I  think,  therefore,  there  was  no  bias,  no  interest  pecuniary  or 

otherwise,  and  that  Mr.  Burton  was  not  engaged  in  any  sense  in 

the  prosecution  in  such  a  way  as  to  disqualify  him  from  sitting 

as  a  magistrate,  and  that  tins  case  does  not  come  within  the 

principle  of  the  authorities  upon  the  question.     The  rule  should 

therefore  be  discharged. 

Collins,  L.J. — I  am  of  the  same  opinion.  It  is  contended 
that  Mr.  Burton  was  disqualified  on  the  ground  of  interest, 
which  may  be  subdivided  into  two  heads — ^first,  that  he  was  a 
practising  solicitor ;  and,  secondly,  that  he  was  a  member  of  the 
Incorporated  Law  Society.  The  second  of  these  two  objections 
may  also  be  subdivided  into  these  two  parts,  that  being  a 
member  of  the  Incorporated  Law  Society  he  was  at  once  judge 
and  prosecutor ;  and  further  that  he  had  a  pecuniary  interest  in 
the  result.  To  deal  with  these  objections  in  order — first,  the 
objection  that  he  was  a  solicitor  was  waived.  That  fact  was 
known  to  the  solicitor  who  represented  the  person  accused,  and 
being  known  the  objection  was  not  taken,  and  after  the  hearing 
the  justices  were  asked  to  state  a  case,  so  that  it  is  perfectly 
clear  that  this  case  must  be  dealt  with  on  the  footing  that  au 
objections  special  to  the  fact  that  Mr.  Burton  was  a  practising 
solicitor  are  eliminated  from  the  case.  There  remains  the 
objection  that  he  was  a  member  of  the  Incorporated  Law 
Society.     As  to  the  first  of  the  two  heads  into  which  that  is 
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dmnble,  was  lie  really  prosecator  as  well  as  jndge  T    Jadge  he        Rn. 
nndoubtedlj  was ;  was  he  proseoator  ?     That  depends  apon  his   jj^^^J,  ^^„ 
relation  to  the  Incorporated  Law  Society.     He  was  a  country      anothu 
subscriber  to  the  Law  Society^  and  we  have  an  affidavit  from    (Jumaat); 
the  secretary  to  the  society,  who  tells  us  that  the  whole  and     ^^^^ 

sole  responsibility  for  prosecutions  rests  with  the  council  of  the        ' 

Law  Society,  of  which  Mr.  Burton  was  not  a  member.     He  had       J189T. 
no  more  to  do  with  the  prosecution  than  any  individual  in  Court.  .     '      ^  ., 
It  was  undertaken  without  his  knowledge  or  consent,  and  he  had  |>«ae»— Dw- 
DO  voice  either  in  forwarding  it,  or  in  stopping  it.     Therefore,  qualifieaiian 
he  was  in  no  sense  really  prosecutor.     But  that  is  not  enough,    ]r^^|^JJrr 
because,  although  we  may  be  absolutely  assured  that  he  had      jiMiic« 
no  bias  as  prosecutor,  we  must  go  further  than  that  to  put  him    msmbw  cf 
in  the  position  of  a  person  who  is  entitled  to  adjudicate  on  the  pro$9ouUng 
matter.     To  use  the  language  of  Lord  Esher,  M.R.  in  what      *^**  ^' 
must   be  regarded   as   the   leading   case    upon   this  particular 
subject,  the  case  of  AlUnaon  v.  The  Oeneral  Council  of  Medical 
Education  and  Registration  {uhi  sup,),  the  person  alleged  to  be 
biassed  '^  must  bear  such  relation  to  the  matter  that  he  cannot 
be   reasonably   suspected   of    being  biassed.^'      He  puts    that 
qualification  upon  the  language  used  by  Mellor,  J.  in  Beg.  v. 
Allan  {ubi  sup.),  namely,  that  '^  It  is  highly  desirable  that  justice 
shall  be  administered  by  persons  who  cannot  be  suspected  of  im- 
proper motives.'^    Lord  Esher,  M.B.  qualifies  that  by  the  words  I 
have  referred  to,  and  the  Court  in  that  case  came  to  the  con- 
clusion that   Mr.   AUinson^s   relation  to   the   society  was  such 
that  he  could  not  be  reasonably   suspected   of  being   biassed. 
That  case  was  decided  by  myself  in  the  first  instance,  and  my 
judgment  was  confirmed  by  the  Court  of  Appeal.     It  seems  to 
me   here  that  Mr.  Burton^ s  relation   to  the  council  gives  less 
ground  for  any  shadow  of  suspicion  than   there   was   even  in 
Allinson's  case.     That  disposes  of  the  first  two  points,  and  there 
remains  the  point  as  to   the  possibility  of  pecuniary   interest. 
As  to  that  we  must  draw  our  inferences  from  the  facts  before 
us,  and  we  find  it  stated  in  the  affidavit  of  the  secretary — a 
statement  on  oath  by  the  person  who  knows  the  constitution  of 
the  society — that  no  part  of  the  penalty  in  such  cases  goes  to  the 
society,  and  that  Mr.  Burton  could  not.  be  pecuniarily  interested 
in  the  success  of  the  prosecution,  or  become  liable  in  any  way 
for   any   costs.       Although   I   fully   agree  that   any   pecuniary 
interest,  however  slight,  will  defeat  the  right  of  justices  to  sit  in 
judgment,  I  think  that  interest  must  be  actual ;  it  must  not  be 
purely  speculative  or  imaginary,  based  upon  conditions  barely 
conceivable,   and    certainly  not  conceivable  as   likely  to   exist 
within  the  lifetime  of  the  person  said  to  be  interested  in  the 
funds  of  the  society.     It  is  said  that  if  this  corporation,  of  which 
Mr.  Burton  is   a  subscribing  member,   were   dissolved,    there 
might  be  a  distribution  of  assets,  and  that  on  that  distribution 
the  share  of  Mr.  Burton'  might  be  more  or  less  according  to 
whether  a  penalty  was  received  or  costs  made  payable  out  of  the 
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Rn.        funda  of  the  society.     That  argament  is  safficiently  dealt  with  in 

BuRws    ND  *^®  judgments  of  Field  and  Cave,  JJ.  in  Beg.  v.  The  Mayor  of 

ANdTHBK     Deal  {ubi  sup.),  where  they  distinguish  the  position  of  a  share- 

(.iuancKB);    holder^  whose  fortunes  are  bound  up  with  the  company,    &om 

Eto  pwrte     ^]^^  ^f  ^  subscriber  whose  liability  can  be  no  more  or  less  than 

'      his  subscription.     Both  the  learned  judges  in  Beg.  y.  The  Maytn 

1897.        of  Deal  {uhi  swp.)  deal  with  two  points,  the  right  to  receive  the 
penalty  if  one  is  awarded,  and  the  obligation  to  pay  costs  if  costs 
^eace-^D\M-  *re  awarded,  Field,  J.  dealing  with  one  point,  and  Cave,  J.  with 
qualifUation  both.     Taking  the  facts  deposed  to  on  affidavit,  and  these  pro- 
7^^*^tl.    ^o^QO^Q^^^^s  o^  ^^®  P^^  of  ^^0  ^^o  learned  judges  in  that  case, 
^JutUcs      ^   ^™   perfectly   satisfied    that    there  is    no    evidence    of   any 
member  of    pecuniary  interest  in  Mr.  Burton.     I  am  of  opinion,  therefore, 
proseetUing   that  this  rule  must  be  discharged. 
~^*^*  Bule  discharged. 

Solicitors   for   the   applicant,   Lee^   Ockerby,  and  Everingtan, 
for  K  E.  Bobb,  Tunbridge  Wells. 

Solicitor  for  the  Incorporated  Law  Society,  E.  W.  WUUamaon. 


QdEEN'S  BENCH  DIVISION. 

Tuesday,  Nov.  2. 

(Before  Wrioht  and  Esnkedt,  JJ.) 

Gallagher  (app.)  v.  Budd  (resp.)  (a) 

Licensing  Acts — Intoxicating  liquors — Licence — Theatre — Exempt 
tion — Theatres  Act,  1843  (6  &  7  Vict.  c.  68) — Licensing  Act, 
1872  (35  8r  36  Vict.  c.  94),  s.  72— Licensing  Act,  1874  (37  ^ 
38  Vict.  c.  49),  s.  8. 

The  appellant,  G.,  was  the  manager  of  the  Theaire  Boyal, 
Stockton,  and  on  the '2nd  day  of  September,  1896,  he  was 
granted  a  licence  for  the  theatre  under  the  Theatres  Act,  1843. 
By  that  licence  the  theatre  was  to  be  closed  every  Saturday  night 
aJt  half-pojst  eleven. 

On  the  llth  day  of  October,  1896,  he  was  granted  a  theaire  excise 
licence  under  5^6  Will.  4,  c.  39,  and  43  <fe  44  Vict.  c.  20,  to 
sell  intoxicating  liquors  by  retail  in  the  theatre. 

On  the  evening  of  Saturday,  the  23rd  day  of  January,  1897,  the 
performance  concluded  at  the  theatre  at  10.55  p.m.,  but  the 
appellant  kept  one  of  the  bars  of  the  theatre  open  for  the  sale  of 
intoxicating  Uqiuyrs  until  11.20  p.m. 

(•)  Reported  by  W.  M  B.  HmsjcR,  Eaq.,  Barmter-at-Law. 
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All  the  people  v;ho  were  there  present  were  either  persons  who  Qajaaomem. 

were  employed  in  the  performance  or  had  been  bon&  fide  attend^  ^^^^ 

ing  the  performance  a^  spectators  at  the  theatre  that  evening,  ' 

The  appellant  was  convicted,  18»7. 

The  present  question  for  the  decision  of  the  Court  was  whether  j^iIZZ 

that  conviction  was  right,  the  borough  of  Stockton  being  a  town  Actt— 

within  the  meaning  of  the  Licensing  Act,  1874,  and  the  appeU  intoxicating 

lant  being  convicted  of  an  offence  under  sect.  9  of  the  Licensing  ^f^^'Z^ 

Act,  1874.  Bxemption— 

By  the  Licensing  Act,  1872,  sect,  72  ;  "  Nothing  in  this  Act  shall    6  4-7  Viet, 
affect  or  apply  to  (4)   the  sale  of  intoxicating  liquor  by  pro-  **^?j^^i^** 
prietors  of  theatres  in  pursuance  of  the  Act  in  that  behalf         ^  1^2 ;  87  *  38 

By  the  Licensing  Act,  1874,  that  Act  is  to  be  construed  as  one    Vict.e,  49, 
Act  with  that  of  1872,  and  by  sect.  S,  "  All  premises  in  which        *-8. 
intoxicating  liquors  are  sold  by  retail  shall  be  closed  as  follows  : 
(2)  If  situated     .     .     ,     in   a   town     .     .     .     as   defined  by 
the  Act ;  (a)  on  Saturday  night  from  eleven  o^clock,'^ 

For  the  appellant  it  wa^  contended  that  the  exemption  contained 
in  sect.  72  wa^  an  absolute  exemption,  and  that  a  theatre  duly 
licensed  under  the  Acts  in  that  behalf  was  exempt  from  this  pro^ 
vision  a^  to  closing. 

Held,  affirming  the  decision  of  the  quarter  sessions,  that,  on  the 
true  construction  of  sect.  72,  the  exemption  does  not  affect  the 
proper  closing  hov/Ty  and  that  it  only  applies  in  that  the  holders 
of  theatre  licences  need  not  go  to  the  justices  for  a  licence  for 
the  sale  of  intoxicating  liquors. 

UPON  an  appeal  by  the  above-named  appellant  against  a 
certain  conviction  made  on  the  28th  day  of  January,  1897, 
by  the  respondents,  justices  of  the  peace  of  the  borough  of 
Stockton-on-Tees,  for  that  the  appellant  on  the  23rd  day  of 
January,  1897,  at  the  borough  of  Stockton-on-Tees,  during  a 
certain  time,  to  wit,  at  11.20  in  the  evening  of  the  day,  at  which 
time  premises  for  the  sale  of  intoxicating  liquors  by  retail  else- 
where than  in  the  metropolitan  district,  or  a  town  as  defined  by 
the  Licensing  Act,  1874,  are  directed  to  be  closed  in  pursuance 
of  the  Act,  unlawfully  did  open  certain  premises  called  the 
Theatre  Royal,  and  licensed  for  the  sale  of  intoxicating  liquors 
by  retail,  situate  as  aforesaid,  for  the  sale  of  intoxicating  liquors 
contrary  to  the  statute  in  such  case  made  and  provided,  by  which 
conviction  the  appellant  was  fined,  which  said  appeal  came  on 
for  hearing  at  the  general  quarter  sessions  of  the  peace  held  in 
and  for  the  county  of  Durham  on  the  7th  day  of  April,  1897, 
when,  upon  hearing  counsel  for  both  parties,  that  Court  dismissed 
the  appeal,  subject  to  the  opinion  of  the  Queen's  Bench  Division 
upon  the  following  case  : 

1.  That  the  appellant  at  the  times  hereinafter  mentioned  was 
the  actual  and  responsible  manager  of  the  Theatre  Royal  at 
Stockton-on-Tees.  The  respondents  are  justices  of  the  peace 
for  the  borough  of  Stockton-on-Tees.     The  respondent  Thomas 
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GALLAGHn  Henry  Faber  is  clerk  to  the  said  jastices  and  to  the  Conrt  of 

Rddd.  summary  jurisdiction  sitting  in  and  for  the  borough^  and  the 

respondent  John  Liddell  is  the  superintendent  of  police  of  the 

1M7.  borough. 

r-~l  2.  On  the  2nd  day  of  September^  1896,  the  appellant  was 

Act»-^  granted  a  licence  to  keep  open  the  theatre  for  the  public  per- 

Iwb^ig^icati1^g  formance  of  stage  plays  therein,  pursuant  to  the  Theatres  Act, 

^^j;«-  1843  (6  &  7  Vict.  c.  68),  of  which  licence,  and  of  the  roles 

Ememptifm—  a^iiexed  thereto,  the  following  are  copies : 

^^   q- ^  o£     Oonnty  of  Durham  to  wit.— At  a  Bpeoial  session  of  Her  Majesty's  jnstioee  of  tihe 
^'  v?  \      a]i      poaoo  of  and  for  the  oonnty  of  Dnrham,  acting  for  the  Petty  Sessional  DiTision  of  tiie 
vQ    Q9^QQ  ^^^^^°  Ward  in  the  said  connty  holden  in  and  for  the  said  division,  at  the  poliee- 
''Z- 1  ^"2q      °°^^»  Stocktpn-on-Tees  in  the  said  division,  on  the  2nd  day  of  September,  1896,  for 
V%ct,  c.  49,     ^]^Q  purpose  of  granting  licences  to  houses  for  the  performance  of  stage  plays  in  por- 
'*  ^'  suance  of  the  Theatres  Act,  1843.    We,  the  undersigned,  being  three  of  Her  Majeatyli 

Justices  of  the  peace,  acting  for  the  said  division,  present  at  this  petty  sessions,  do 
hereby  license  John  Gallagher,  being  the  actual  and  responsible  manager  of  a  oeitaia 
company  of  actors,  commonly  called  or  known  by  the  name  of  the  ^  Theatre  Royal 
Company,**  to  have  and  keep  open  a  certain  building  called  the  Theatre  Royal, 
situate  at  Stockton-on-Tees,  in  the  division  and  county  aforesaid,  as  and  for  a  house 
and  place  of  public  resort  for  the  public  performance  of  stage  plays  under  the  pro- 
visions of  the  statute  aforesaid  for  the  space  of  twelve  calendar  months  from  the  date 
hereof,  provided  that  the  said  John  Gallagher  do  observe  and  keep  the  rules  for  insur- 
ing order  and  decency  at  and  in  the  said  theatre  so  licensed  by  us,  the  said  jnstiooa, 
and  for  regulating  the  times  during  which  the  said  theatre  shall  be  allowed  to  be  open,  a 
copy  of  which  rules  is  annexed  to  this  licence,  pursuant  to  the  statute  aforsaaid  in  tha 
case  made  and  provided. — Given  under  our  hands  and  seal  at  this  special  petty 
sessions  above  mentioned,  in  open  Court. 

Rules  (annexed), — (1)  The  theatre  shall  be  dosed  every  Sunday,  Christmas  Day, 
Good  Friday,  and  days  appointed  for  a  public  fast  and  thanksgiving.  (2)  The 
theatre  shall  be  closed  every  Saturday  night  at  the  hour  of  half-past  eleven.  (  ) 
Police  constables  when  dressed  in  uniform  or  other  constables  not  so  dressed,  if  known 
as  such  to  the  manager  or  his  servants,  shaU  be  permitted  to  have  free  ingress  to  tbs 
theatre  at  all  times  during  the  time  of  public  performance.  (4)  The  manager  shaU 
to  the  best  of  his  ability  maintain  and  keep  good  order  and  decent  behaviour  in  tbs 
said  theatre  during  the  hours  of  public  performance.  (5)  For  every  brsaoh  of  the 
above  rules  the  manager  shall  forfeit  and  pay  a  penalty  not  exceeding  five  pounds. 


3.  On  the  llth  day  of  October,  1896,  the  appellant 
granted  a  theatre  excise  licence  under  5  &  6  Will.  4,  c.  39^  and 
43  &  44  Vict.  c.  20,  to  sell  intoxicating  liquors  by  retail  in  tibe 
theatre,  of  which  licence  the  following  is  a  copy : 

5  &  6  Will.  4.  c.  89,  s.  7,  48  &  44  Vict.  c.  20.— I,  the  undersigned,  duly  anthoiised 
by  the  Commissioners  of  Inland  Revenue,  hereby  grant  licence  to  Major  John 
Gallagher  to  sell  by  retail  in  the  Theatre  Boyal,  situate  in  Yarm-lane,  in  the  psxish  of 
Stockton,  within  the  administrative  county  of  Durham,  spirits,  wines,  sweets,  made 
wines,  mead,  metheglin,  beer,  cider,  and  perry  from  the  day  of  the  date  hereof  until 
the  10th  day  of  October  next  ensuing  in  accordance  with  the  terms  of  the  lioeaos 
granted  by  such  theatre  being  rented  or  valued  at  the  rent  or  annual  sum 

of  5001.,  and  he  having  paid  for  the  licence  20/. — Dated  this  11th  day  of  October,  1896. 

4.  On  the  evening  of  Saturday,  the  23rd  day  of  Janoary,  1897, 
the  theatre  performance  concluded  at  the  theatre  at  10.55  p.m., 
but  the  appellant  kept  one  of  the  theatre  bars  open  for  the  sale 
of  intoxicating  liquors  until  11.20  p.m.,  at  which  time  two  police 
officers  entered  the  theatre  by  a  door  at  the  back  (the  public 
entrance  being  closed)  and  found  between  thirty  and  forty  people 
in  the  bar  behind  the  dress  circle.  All  the  persons  present  in 
the  bar  were  either  persons  who  were  employed  in  the  perform- 
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ance   or    had    been    bond  fide  attending   the   performance    as   Gau.aobxr 
spectators  at  the  theatre  that  evening.  ^  ^' 

The  appellant  was  convicted  by  the  respondent  justices  and 


fined  in  the  nominal  penalty  of  Ss,  6d.  and  costs.  1897. 

The  borough  of  Stockton-on-Tees  is  a  town  within  the  meaning        . — : 
of  the  Licensing  Act,  1874.  AcU^ 

The  question  for  the  opinion  of  the  Court  is  whether^  under  intovieating 
the  circumstances,  the  appellant  was  guilty  of  an  offence  against     w«ttor»— 
sect.  9  of  the  Licensing  Act,  1874.  E^tL^ 

If  the  Court  shall  be  of  opinion  in  the  affirmative^  then  the    6^7  Vict. 
order  of  sessions  is  to  be  affirmed;  if  in  the  negative,  then  the  c.68;  854*36 
order  of  sessions  is  to  be  quashed.  72^*^7**^8 

By  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  3  :  vi^t.ct^T 

Nothing  in  thiH  Act  shall  affect  or  apply  to  (4)  the  sale  of  intoxicating  liquor  by  '*  ^* 

proprietors  of  theatres  in  parsnanoe  of  the  Acts  in  that  behalf. 

By  the  Licensing  Act,  1874  (37  &  38  Vict.  c.  49),  s.  3 : 

All  premises  in  which  intoxicating  liquors  are  sold  by  retail  shaU  be  closed  as 
follows,  that  is  to  say  :  (2)  if  situate  beyond  the  metropolitan  district  and  in  the 
metropolitan  police  district,  or  in  a  town  or  in  a  populous  place  as  defined  by  this 
Act ;  (a)  on  Saturday  night  from  eleven  o'clock  until  half  an  hour  after  noon  on  the 
following  Sunday. 

Luck  for  the  appellant. 

Simey  for  the  respondents. 

Kennedy,  J. — ^This  is  a  case  which  is  by  no  means  free  from 
difficulty,  but,  in  my  opinion,  the  conviction  was  right.  What 
we  have  to  consider  is  the  true  construction  of  sect.  72  of  the 
Licensing  Act,  1872.  By  this  section  theatres  licensed  in  pur- 
suance of  the  Acts  in  that  behalf  are  exempted  from  the  Act  of 
1872,  and  it  is  the  nature  of  that  exemption  that  we  have  to  con- 
sider. Now,  ought  this  exemption  to  be  construed  in  its  very 
widest  sense,  so  that  nothing  in  the  Act  is  to  afiPect  in  any  way 
the  sale  of  intoxicating  liquors  by  proprietors  of  theatres ;  or  is  it 
to  be  limited  to  any  provision  contained  in  the  Act  of  1872  or 
the  Act  of  1874  7  for  both  these  Acts  are  to  be  read  as  one. 
Now,  the  proper  construction  of  this  section,  in  my  opinion,  is 
that  the  sale  of  intoxicating  liquors  in  theatres  is  affected  by  the 
section  to  this  extent,  that,  to  get  a  licence  for  such  sale,  the 
proprietors  of  theatres  need  not  go  to  the  justices  to  get  a  licence 
as  they  would  have  to  do  nnder  the  Act,  but  that  when  licensed 
as  a  theatre,  they  can  get  an  Excise  licence  merely.  But  I  do 
not  think  that  the  section  affects  the  proper  closing  hour. 
Unless  there  is  some  section  of  some  Act  which  expressly 
exempts  them  from  the  provisions  of  sect.  3  of  the  Licensing  Act 
of  1874,  there  is  nothing,  I  think,  to  relieve  the  proprietor  from 
having  to  close  at  the  hour  provided  by  the  Act.  On  the  whole 
this  seems  to  be  the  proper  construction. 

Wriobt,  J. — There  is  great  difficulty  in  this  case,  but  the  solu- 
tion of  my  learned  brother  is  the  proper  one.  The  question  is, 
what  is  the  meaning  of  sect.  72  of  the  Licensing  Act  of  1872  ? 
There  are   several   possible   meanings   of   this  section,   for  the 
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Qalulohik  theatre   may  either  be   absolutely  exempted   from  the  Act    or 

p^^  exempted  from    the  provisions   as   to    the  sale  of  intoxicating' 

^'  liqaors.     Bat  I  cannot  think  that  this  is  so.     The  exemption  is 

1897.  neither  absolate  nor  limited  to  the  acts  of  sale^  bat  the  exemp- 

J.      T  tion,  according  to  the  way  in  which  I  constrae  the  section,  is 

AeU—  from  interference  with  the  statutes  which  regulate  theatres,  e.^., 

lnt<Mie<uing  exempting  them  from  requiring  a  justices'  licence. 

^Jl^*"^  Conviction  affirmed. 

Exeywptwn—  Solicitors  for  the  appellant,  Hack  and  Morriit,  for  Thos.  Malkin, 

6^7  Viet.  Stockton-on-Tees, 

c.  68;  85  #36  Solicitors   for  the  respondents,    C.    J.    Archer  and  Parkin, 

Ftet.  C.94,     Qi.     1  X  m  r  ^ 

».  72;  37^38  otookton-on-Tees. 

'  Tic*,  c.  49, 
r.3. 


JUDICIAL  COMMITTEE  OP  THE  PRIVY  COUNCIL. 

Feb.  25  and  Nov.  19,  1897. 

(Present :  The  Bight  Hons.  the  Lord  Chanobllob  (Halsbury), 
Lords  Watson,  Hobhousb,  and  Davby,  and  Sir  R.  Couch.) 

Bbown  v.  Attorney-General  for  New  Zealand,  (a) 

on  appeal  from  the  court  of  appeal  of  new  ZEALAND. 

Wife  assisting  husband  in  commission  of  crime — Marital  control. 

The  mere  fact  of  coverture  raises  no  presumption  of  compulsion  by 
the  husband. 

Where  the  evidence  showed  that  a  wife  voluntarily  aided  in  arrange- 
ments leading  up  to,  and  intended  to  assist,  the  commission  of  a 
criminal  offence  by  her  husband : 

Held  (affirming  the  judgment  of  the  Court  below),  that  she  xtas 
rightly  convicted,  and  that  no  question  as  to  marital  control  should^ 
have  been  left  to  the  jury. 

THIS  was  an  appeal  against  a  decision  of  the  Court  of  Appeal, 
Wellington,  New  Zealand,  which,  upon  a  case   reserved, 
affirmed  the  conviction  of  the  appellant. 

On  the  fourth  day  of  December,  1895,  in  the  Supreme  Court 
at  Wellington,  Annie  Brown  was  charged  jointly  with  her 
husband,  and  pleaded  not  guilty  to  the  following  indictment : 

The  jurors  for  our  Lady  the   Queen  present  that  John  Henry  Brown  and  Annie 
Brown  OB  or  about  the  tenth  day  of  August  in  the  year  of  our  Lord  one  thonsaad 

(a)  Reported  by  G.  £.  Malden,  Esq.,  Barrister-at^Law. 
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•ight  hundred  and  ninety-iiye,  at  Wellington,  with  intent  to  procure  the  miBcarriage        Browm 
of  a  certain  woman,  to  wit,  one  J.  A.  £.,  nnlawfullj  did  ose  a  certain  instrument  to  v. 

the  jurors  aforesaid  unknown.  Attornbt- 

And  the  jurors  aforesaid  do  further  present  that  the  said  John  Henry  Brown  and  Gbnbral  fob 
Annie  Brown  afterwards,  to  wit,  on  or  about  the  day  and  year  aforesaid,  with  intent  Nbw  Zisilamb 

to  procure  the  miscarriage  of  the  said  J.  A.  E.,  did  use  certain  means  to  the  jurors  

aforesaid  unknown.  1897. 


The  appellant  was  tried  separately  from  her  husband.  J.  A.  E.  Husband  and 
was  called  as  a  witness  for  the  prosecation.  wife— Marital 

It  appeared  from  her  evidence  that,  in  the  month  of  Aagast,  jy^assisting 
1895,  she  believed  herself  to  be  three  months  pregnant.  In  con-  husband  to 
sequence  of  previous  correspondence  with  a  Dr.  W.  Wellington,  commit  crime. 
she  left  home  on  Friday,  the  9th  day  of  August,  and  drove  to  the 
address  given.  There  she  was  received  by  the  appellant,  who 
asked  her  name,  and  showed  her  into  a  room  where  she  had  an 
interview  with  Dr.  W.  She  was  then  taken  upstairs  into  a  bed- 
room by  the  appellant,  who  waited  on  her  so  long  as  she  remained 
in  the  house.  Next  day  the  appellant  told  her  that  another 
doctor  was  coming  to  perform  the  operation,  as  Dr.  W.  did  not 
approve  of  such  operations.  Accordingly  the  male  prisoner 
arrived,  and  told  her  that  he  would  be  back  again  directly,  and 
she  was  to  pay  Mrs.  Brown  the  fee.  She  paid  the  appellant  25/., 
and  on  his  return  the  male  prisoner  performed  the  operation, 
which  she  described.  The  appellant  continued  to  attend  her. 
On  Wednesday  the  witness  left  her  bed,  and  on  Friday  she  went 
home. 

The  appellant  was  not  present  when  the  operation  was  per- 
formed, nor  on  any  of  the  occasions  when  medicine  was  brought 
to  the  witness ;  but,,  upon  the  finding  of  the  jury  under  the  direc 
tion  of  Prendergast,  U.  J.,  who  tried  the  case,  it  must  be  taken 
that  she  was  perfectly  cognisant  of  the  purpose  for  which  E.  came, 
and  of  the  general  nature  and  object  of  the  operation  which  was 
performed. 

On  the  application  of  the  appellant's  counsel  the  Chief  Justice 
reserved  a  case  for  the  opinion  of  the  Court  of  Appeal,  the  mate- 
rial part  of  which  was  as  follows : 

This  is  a  case  stated  under  sub-sect.  6  of  sect.  412  of  the 
Criminal  Code.  Annie  Brown  was  indicted  jointly  with  John 
HenrjF  Brown  that  they,  with  intent  to  procure  the  miscarriage 
of  a  certain  woman  named  in  the  indictment,  unlawfully  did  use 
a  certain  instrument.  In  a  separate  count  the  same  persons  were 
charged  with  using,  with  like  intent,  certain  other  means  to.  the 
jury  unknown. 

A  separate  trial  was  applied  for  on  behalf  of  the  two  :  the  ap- 
plication was  granted.  Annie  Brown  was  tried  first.  On  her 
trial  she  was  convicted.  The  jury,  in  answer  to  a  question  put 
by  me,  found  that  Annie  Brown  was  married  to  the  male  prisoner, 
and  that  she  acted  under  his  marital  control.  At  the  request  of 
Annie  Brown's  counsel,  I  reserved  the  question  whether  the  fact 
that  the  offence  had  been  committed  under  the  control  or  by  the 
command  of  the  husband  was  a  defence.     It  was  explained  to  the 
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Bbown      jury  that  there  was  no  evidence  of  sach  compulsion  as  is  men- 

Attokn        tioned  in  sect.  24  of  the  Criminal  Code,  and  it  must  be  taken  that 

GsNERAL  FOR  ^^^7  ^^^  ^^^  intoud  by  this  finding  that  there  had  been  sach 

NbwZialand.  compulsion,   but   only   command   and    control   of   the   husband 

S77Z        without  such  threats.     The  doubt  is  whether,  since  the  passing 

'        of  the  Criminal  Code,  sect.  24,  marital  control  or  command  is  a 

Hutband  and  defence. 

wifB^Mmrital      Qn  the  hearing  of  the  above  appeal  the  case  was  amended  by 

wy^attiating  Setting  ont  the  jury's  special  finding  as  follows  : 

husband  to         jf  y^^  gn^  jjer  gailty  then  I  think  yon  should  say  whether  or  not  you  find  that 
commxt  ervms.  gi^e  was  married  to  the  other  defendant,  and,  if  you  find  she  was  married  to  him,  did 
she  in  the  part  she  took  in  the  commission  of  the  crime  act  freely  and  Tolnntarilj  or 
under  the  control  and  coercion  of  her  husband  ? 

Answer. — The  jury  find  that  the  prisoner  is  married  to  the  other  defendant,  and 
that  she  acted  under  his  control. 

The  criminal  law  of  New  Zealand  is  constituted  by  the  Criminal 
Code  of  1893.  The  material  sections  of  that  code  are  the  follow- 
ing : 

Sect.  21. — All  rules  and  principles  of  the  common  law  which  render  any  eircam- 
stances  a  justification  or  excuse  for  any  act  or  omission  or  a  defence  to  any  charge, 
shall  remain  in  force  and  be  applicable  to  any  defence  to  a  charge  under  this  Act 
except  in  so  far  as  they  are  thereby  altered  or  are  inconsistent  therewith. 

Sect  24. — (1.)  Except  as  hereinafter  provided  compulsion  by  threats  of  immediate 
death  or  grievous  bodily  harm  from  a  person  actually  present  at  the  commission  of 
the  offence,  shall  be  an  excuse  for  the  commission  by  a  person  subject  to  such  threats, 
and  who  believes  such  threats  will  be  executed  (and  who  is  not  a  party  to  any  a«ocia- 
tion  or  conspiracy  the  being  a  party  to  which  rendered  him  subject  to  compuliioo)  si 
any  ofiPence  other  than  treason,  murder,  piracy,  offences  deemed  to  be  piracy,  attempt- 
ting  to  murder,  assisting  in  rape,  forcible  abduction,  robbery,  causing  grievous  bodily 
harm,  and  arson.  (2.)  No  presumption  shall  be  made  that  a  ma^ed  woman  com- 
mitting an  offence  does  so  under  compulsion  only  because  she  commits  it  in  the 
presence  of  her  husband. 

On  the  22nd  day  of  May^  1896^  the  Chief  Justice  certified  to  the 
Registrar  of  the  Supreme  Court  at  Wellington  that^  at  a  sitting 
of  the  Court  of  Appeal  held  on  the  27th  day  of  Aprils  1896,  it  was 
adjudged  that  the  conviction  be  affirmed. 

It  appears  that  the  judges  thought  that  the  common  law 
doctrine  of  marital  coercion  was  swept  away  by  the  codOj  and 
that  sect.  24  was  substituted  for  it ;  that  a  wife  was  in  exactly 
the  same  position  as  any  other  person,  and  could  only  plead  sach 
a  compulsion  as  was  defined  by  that  section. 

Annie  Brown  obtained  special  leave  to  appeal  from  this 
decision. 

J.  D.  Mayne  appeared  for  the  appellant,  and  argued  that  the 
common  law  doctrine  of  marital  coercion  was  preserved  by  sect. 
21  of  the  Criminal  Code  of  New  Zealand,  and  was  not  abolished 
by  sect.  24  ;  consequently,  the  English  common  law  doctrine 
remained  in  force  in  the  colony,  as  before  the  passing  of  the  code, 
and  this  was  a  case  in  which  it  applied.  He  cited  B,  v.  Price 
(8  C.  &  P.  19). 

Sir  £.  Beid,  Q.C.  and  English  Harrison,  who  appeared  for  the 
respondent,  were  not  called  upon  to  address  their  Lordships. 

At  the  conclusion  of  the  arguments  for  the  appellant  their 
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Lordships  stated  that  they  would  advise  Her  Majesty  to  dismiss       Brown 
the  appeal,  and  would  give  their  reasons  at  a  later  date.  *'* 

Nov.  19. — Their  Loi^ships^  reasons  were  delivered  by  GENBKAi*FOtt 

The  LoBD  Chincbllob  (Halsbury). — Their  Lordships  intimated  Nbw  Zealand. 
at  the  hearing  of  this  appeal  that  they  would  humbly  recommend        " — : 

to  Her  Majestythat  it  should  be  dismissed.     They  think  it  right        [' 

to  add  now  that,  if  the  facts  had  been  understood  at  the  time  Husband  and 
application  was  made  for  leave  to  appeal,  that  leave  would  not  yfifa—Mantai 
have  been  granted.  It  is  a  little  difficult  to  understand  why,  jpyj^awutin 
even  at  the  original  trial,  any  question  was  reserved  for  the  Court  husband  to 
of  Appeal  in  the  Colony,  in  the  case  stated  by  the  Chief  commi*  cri«w. 
Justice  it  is  said  that,  at  the  request  of  the  prisoner's  counsel,  he 
reserved  the  question  whether  the  fact  that  the  offence  had  been 
committed  under  the  control  or  by  the  command  of  the  husband 
was  a  defence.  And,  further  on,  the  learned  judge  states  that  the 
doubt  was  whether,  since  the  passing  of  the  24th  section  of  the 
Criminal  Code,  marital  control  or  command  was  a  defence.  That 
section  is  as  follows  :  [His  Lordship  read  the  section  as  set  out 
above.]  Whatever  may  be  the  proper  solution  of  these  questions, 
their  Lordships  are  of  opinion  that  none  of  them  arise  upon  the 
evidence  set  out  in  the  case.  There  was  no  evidence,  as  the 
Chief  Justice  himself  states  in  the  case  reserved,  of  any  such 
compulsion  as  is  referred  to  in  the  section  in  question.  The 
offence  charged  was  not  committed  by  one  in  the  presence  of  the 
other  at  all.  The  evidence  upon  which  the  prisoner  was  appa- 
rently convicted,  and  properly  convicted,  was  the  procuring  and 
contriving  the  commission  of  the  offence  committed  by  the 
husband  in  her  absence  and  under  circumstances  wherein  the 
section  above  set  out  could  have  had  no  application  at  all.  The 
Chief  Justice  states  that  the  jury  at  the  trial  found  that  the 
prisoner  was  married  to  the  other  defendant,  and  that  she  acted 
under  his  control.  For  the  latter  proposition  there  is  not  a 
scintilla  of  evidence,  and  no  such  question  should  have  been  left 
to  the  jury.  The  mere  fact  that  the  parties  are  married  never 
even  formed  a  presumption  of  compulsion  by  the  husband.  Even 
as  early  as  Bracton's  time,  if  the  wife  was  voluntarily  a  party  to 
the  commission  of  a  crime,  her  coverture  furnished  no  defence  : 
(see  Bracton,  book  8,  c.  82),  who  says  :  ''  Quid  erit  si  uxor  cum 
viro  conjuncta  fuerit,  vel  confessa  fuerit  quod  viro  suo  consilium 
pradstiterit  et  auxilium  7  Numquid  tenebuntur  ambo  7  imo  ut 
videtur ; ''  and  he  goes  on  to  add,  '^  sic  ut  sunt  participes  in 
crimine,  ita  debent  esse  participes  in  poana.^^  Questions  have 
from  time  to  time  arisen  how  far  the  mere  presence  of  the 
husband  at  the  time  of  the  commission  of  the  offence  should 
furnish  a  presumption  of  marital  control,  and  the  decisions  on 
that  subject  have  not  been  entirely  uniform.  But  their  Lordships 
are  of  opinion  that  here  even  that  question  does  not  arise.  The 
acts  attributed  to  the  prisoner  were  acts  done  by  herself  in  the 
absence  of  her  husband,  conclusively  establishing  that  she  was 
voluntarily  acting  and  aiding  and   assisting  in   arrangements 
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Bbowm      leading  ap  to  and  intended  to  assist  the  commission  of  the  offence 

^'  which  was  afterwards  consummated.     Their  Lordships  are  there- 

Obnbral  fob  ^^^®  ^^  opinion  that  no  sach  question  was  open  apon  the  facta  as 

NbwZkaland.  detailed,  and  the  finding  of  the  jury  is  only  intelligible  on  the 

~~        ground  that  they  supposed  that  the  mere  fact  of  coFertare  itself 

'        furnished  legal  evidence  of  compulsion  within  the  rule  of  law. 

Husband  and  which  view  their  Lordships  are  of  opinion  was  entirely  erroneous. 
^•■"^JJ^***^  It  is  for  these  reasons  that  their  Lordships  have  thought  it  right 
TVy^assitting  ^^^^^7   ^^  advise   Her   Majesty    that    this    appeal    should    be 
hiuhand  to    dismissed. 
eemmit  trims.      Solicitors  for  the  appellant,  Boyle  and  Co. 

Solicitors  for  the  respondent,  MackreU^  Maton,   Godlee,  and 
Quincey. 


QUEEN'S  BENCH  DIVISION. 
Nov.  1  and  2,  1897. 

(Before  Lindlet,  M.B.  and  Chittt,  L.J.  sitting  as  a 

Divisional  Court.) 

MuBPHT  (app.)  V.  Abbow  (resp.  (a) 

Betting — Betting   house — Persons  found  therein — Jurisdiction  of 
magistrate  to  require  such  persons  to  enter  into  recognisances 
—83  Een.  8,  c.   9,  *.    lAr^-Gaming  Act,  1845  (8  |-  9  Vict, 
c.  109),  s.  Q— Betting  Act,  1853  (16  ^  17  Vict.  c.  119),  s.  11. 

Persons  who  are  arrested  under  sect.  11  of  the  Betting  Act,  1853, 
in  a  house  which  is  a  betting  house  within  the  meaning  of  that 
Act,  may  be  brought  before  a  magistrate,  and  the  magistrate 
ha^  jwisdiction,  under  sect.  14  of  33  Hen.  8,  c.  9,  to  require 
sv^h  persons  to  enter  into  recognisances  "  no  more  to  play, 
haunt,  or  exercise  from  thenceforth ''  at  any  gaming  house, 
although  the  only  evidence  against  such  persons  is  that  they 
were  found  in  such  house. 

CASE  stated  by  Mr.  De  Butzen,  metropolitan  police  magis- 
trate, sitting  at  the  Marl  borough-street  Police-court. 
On  the  5th  and  12th  days  of  May,  1897,  it  was  proved  before 
the  magistrate  that  the  appellant  and  eighty-eight  other  men 
then  present  were  arrested  at  a  house — 32,  Gerard-street,  Soho 

(a)  Reported  by  W.  W  Obb,  Esq..  Barriater-aULaw. 
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called  the  Frascati  Clab^  on  a  warrant  issued  by  the  magis-  Mtthpht 

trate  to  the  metropolitan  police  force  under  sect.  11  of  16  &  17  .    *• 

Vict.  c.  119  (the  Betting  Act,  1853),  and  evidence  was  given  ^ * 

that  the  premises  were  kept  and  used  for  the  purpose  of  betting  1897. 

with  persons  resorting  thereto.  ' 

Against  four  of  the  men  so  arrested  information  was  subse-  ^pea**^ 

quently  laid  and  summonses  granted  under  sect.  3  of  16  &  17  Jurisdiction 

Vict.  c.   119,  for   having   kept  the   house  for  the   purpose   of  --^«^**«^ 

betting  with  persons  resorting  thereto,  or  for  having  assisted  in  p^^^ 

conducting  the  business  of  such  house,  and  three  of  the  men  found  in 

so  summoned  pleaded  guilty  and  were  fined,  and  the  fourth  was  iw«ww«*— 

discharD-ed  Binding  on 

r«i      ^        11      .         11          •    1  .      f.             ^\                        1111  recogniswnce$ 

The  appellant  and  the  eighty-four  other  men  who  had  been  —33  Hen,  8, 
arrested   were  then  brought  before  the  magistrate  to  be  dealt    c.«,<.  14; 
with  under  the  warrant,  and  the  only  evidence  as  to  them  was    ®  ^^  ^^^, 
that  they  had  been  arrested  by  the  police  at  half-past  three  le  ^  17  vict. 
o^clock  on  the  afternoon  of  the  4th  day  of  May,  at  32,  Gerard-  e.  119,  ».  11. 
street,  Soho,  known  as  the  Frascati  Club ;  that  these  premises 
had  been  kept  and   used   by  one  Wilson  for  the  purpose   of 
betting  with  the  persons  resorting  thereto,  and  that  the  betting 
was  going  on  just  prior  to  the  entry  of  the  police. 

The  magistrate  was  asked  to  discharge  the  appellant  and  the 
eighty-four  other  men,  and  his  attention  was  called  to  the  words, 
'*  persons  there  haunting,  resorting,  and  playing ''  in  sect.  14  of 
33  Hen.  8,  c.  9,  and  to  the  words,  ''  used  or  exercised  any  un- 
lawful game  ^*  in  sect.  9  of  2  Geo.  2,  c.  28 ;  and  it  was  con- 
tended that  such  words  could  not  apply  to  the  case  of  the  appel- 
lant and  the  eighty-four  other  men,  as  they  were  merely  arrested 
upon  the  premises  without  any  evidence  as  to  the  length  of  time 
they  had  been  there,  or  whether  they  had  ever  been  there  before, 
or  even  as  to  what  individually  they  were  actually  doing  there 
on  the  occasion  in  question. 

It  was  further  contended  that,  although  a  betting  house  within 
sect.  1  of  16  &  17  Vict.  c.  119  is  declared  by  sect.  2  to  be  a 
gaming  house  within  8  &  9  Vict.  c.  109  (the  Gaming  Act,  1845), 
yet  betting  on  horse  races  is  not  a  game  or  an  unlawful  game, 
such  as  to  make  it  ''playing^'  within  33  Hen.  8,  c.  9,  s.  14, 
or  '*  an  unlawful  game  ^^  within  2  Geo.  2,  c.  28,  s.  9,  and  that 
both  these  statutes  affect  only  players  of  unlawful  games,  and 
do  not  extend  to  persons  betting  upon  horse  races  in  a  betting 
house  declared  to  be  a  gaming  house  by  the  statute. 

On  the  other  hand,  the  attention  of  the  magistrate  was  called 
to  the  observations  of  Hawkins,  J.  in  his  judgment  in  Jenhs  v. 
Turpin  (50  L.  T.  Rep.  at  pp.  818-819  ;  13  Q.  B.  Div.  at  p.  526), 
and  to  the  subsequent  practice  of  the  magistrates  of  the  police- 
courts  of  the  metropolis  in  similar  circumstances,  and  the  magis- 
trate declined  to  discharge  the  appellant  and  the  eighty-four 
other  men,  and,  following  what  he  stated  to  be  the  hitherto 
unquestioned  practice  of  his  colleagues  since  the  case  of  Jenka  v. 
Twrpin  {uhi  sup.),  he  ordered  the  appellant  to  be  bound  in  his 
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MuRPBT  own  recognisances  in  the  snm  of  20Z.  **  no  more  to  play,  haant, 

.    ^'  or  exercise  from  thenceforth  ^^  at  any  gaming  honse^  pnrsoant  to 

'  sect.  14  of  33  Hen.  8,  c.  9. 

1897.  The  qaestion  now  was  whether  the  magistrate^  sitting  as  a 

— ^^  court  of  summary  jurisdiction,  upon  the  above  state   of   facts 

^plwcf—  came  to  a  correct  determination  and  decision  in  point  of  law. 

Jumd«5«o»  The  Betting  Act,  1853  (16  &  17  Vict.  c.  119)^  provides: 

"hona   ^  ^^^'  ^'  ^^^T  house,  room,  offioe  or  place  opened,  kept,  or  used  for  the  purposes 

p     ^  aforesaid,  or  anj  of  them — [that  is,  by  sect.  1,  for  the  purpose  of  betting  with  persons 

/  *^'d^       resorting  thereto] — shall  be  taken  and  deemed  to  be  a  common  gaming-house  within 

jow*a  tn^     ^^^  meaning  of  an  Act  of  the  session  holden  in  the  8th  and  9th  years  of  Her  Majesty, 

prem%8«i        chapter  109,  to  amend  the  law  conoeming  games  and  wagers. 

HtndAfig  on       ^^^  ^^   j^  ^^^  ^  lawful  for  any  justice  of  the  peace,  upon  complaint  nuide 

ree^niaancet  y^fQ^e  him  on  oath  that  there  is  reason  to  suspect  any  house,  office,  room,  or  place, 

0       1A       ^  ^*  ^^P^  ^^  ^^^^  '^  '^  betting  house  or  offioe,  contrary  to  this  Act,  to  give  authority 

R  I'o'rw     by  speoiaJ  warrant  under  his  hand,  when  in  his  discretion  he  shall  think  fit,  to  any 

°  ^ J^  '^'    constable  or  public  officer,  to  enter,  with  such  assistance  as  may  be  found  neceeaary, 

ia  ik  i>7''ir-*#   ^^^  ^^^^  house,  office,  room,  or  place,  and,  if  necessary,  to  use  force  for  making  such 

16  ^  17  V%ct,  entry,  whether  by  breaking  open  doors  or  otherwise,  and  to  arrest,   search,  aad 

e.  119,  ff.  11.   bring  before  a  justice  of  the  peace  all  such  persons  found  therein,  and  to  seize  all  lists, 

cards,  or  other  documents  relating  to  racing  or  betting  found  in  such  house  or 

premises ;  and  any  such  warrant  may  be  according  to  the  form  gi?en  in  the  first 

schedule  annexed  to  the  before-mentioned  Act  to  amend  the  law  conoeming  games 

and  wagers. 

The  Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  provides  : 

Sect.  8.  In  every  case  (except  within  the  metropolitan  police  district),  in  which  the 
justices  of  the  peace  in  every  shire,  and  mayors,  sheriffs,  bailiffs,  and  other  head 
officers  within  every  city,  town,  and  borough,  now  have  by  law  authority  to  enter 
into  any  house,  room,  or  place  where  unlawful  games  shsll  be  suspected  to  be  holden, 
it  shall  be  lawful  for  any  justice  of  the  peace,  upon  complaint  made  before  him  on 
oath  that  there  is  reason  to  suspect  any  house,  room,  or  place  to  be  kept  or  used  as  a 
common  gaming  houge,  to  give  authority,  by  special  warrant  under  his  hand,  when  in 
his  discretion  he  shaU  think  fit,  to  any  constable  to  enter,  with  such  assistance  as 
may  be  found  necessary,  into  such  house,  room,  or  place,  in  like  manner  as  might 
have  been  done  by  such  justices,  mayors  .  .  .  and,  if  necessary,  to  use  force  for 
making  such  entry,  whether  by  breaking  open  doors  or  otherwise,  and  to  anest, 
search,  and  bring  before  a  justice  of  peace  all  such  persons  found  therein  as  might 
have  been  arrested  therein  by  such  justice  of  peace  had  he  been  personally  present ; 
and  all  such  persons  shall  be  dealt  with  according  to  law,  as  if  they  had  been  arrested 
in  such  house,  room,  or  place  by  the  justice  before  whom  they  shall  be  so  brought ; 
any  such  warrant  may  be  in  the  form  given  in  the  first  schedule  annexed  to  this 
Act 

The  form  of  the  warrant  as  given  in  the  first  schedule  to 
8  &  9  Vict.  c.  109,  is  as  follows  (leaving  out  the  formal  parts) : 

To  the  constable.  .  .  .  This  is  to  require  you,  with  such  assistants  as  you  may 
find  necessary,  to  enter  into  the  said  house  (room  or  place),  and,  if  necessary  to  use 
force  for  making  such  entry,  whether  by  breaking  open  doors  or  otherwise,  and 
there  diligently  search  for  all  instruments  of  unlawful  gaming  which  may  be  therein 
and  to  arrest,  search,  and  bring  before  me,  or  some  other  of  the  justices  of  Our  Lsdy 
the  Queen  ...  as  well  the  keepers  of  the  same  as  also  the  persons  there  haunting, 
resorting,  and  playing,  to  be  dealt  with  according  to  law ;  and  for  so  doing  this  shall 
be  your  warrant. 

The  Unlawful  Games  Act,  1728  (2  Geo.  2,  c.  28),  provides : 

Sect.  9.  Where  it  shall  be  proved  upon  the  oath  of  two  or  more  credible  witnesses 
before  any  justice  or  justices  of  the  peace,  as  well  as  where  such  justice  or  justices  shaU 
find  upon  his  or  their  own  view,  that  any  person  or  persons  have  or  hath  used  or  exer- 
cised any  unlawful  game,  contrary  to  the  said  statute  [that  is,  the  S3  Hen.  8,  c.  9.], 
the  said  justice  or  justices  shaU  have  full  power  and  authority  to  commit  all  and  every 
such  offender  snd  offenders  to  prison,  without  bail  or  mainprise,  unless  and  until  such 
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ofiFender  qt  offenders  shall  enter  into  one  or  more  recognisance  or  recognisances,  with  Mvupbt 
sureties  or  without,  at  the  discretion  of  the  said  justice  or  justices  of  the  peace,  that  ^^ 

he  or  they  respectively  shall  not  from  thenceforth  play  at  or  use  suoh  unlawful  game.  Abbow. 


The  33  Hen.  8^  c.  9  (a  Bill  for  the  maintaining  artillery  and        1897, 
the  debarring  of  unlawful  games),  provides  :  .    ..       .  , 

Sect.  14.  It  shall  be  lawful  to  all  and  every  the  justices  of  peace  in  every  shire,  peace — 

mayors,  sheriffs,  bailiffs,  and  other  head  officers,  within  every  city,  town,  and  borough  JurUdietion 

within  this  realm    ...    to  come,  enter  and  resort  into,  all  and  every  houses,  places,  — Betting 

and  alleys  where  such  games  [that  is,  such  unlawful  games  asare  specified  in  sect.  11]  housee — 

shall  be  suspected  to  be  holden,  exercised,  used,  or  occupied,  contrary  to  the  form  of  Persons 

this  statute ;  and  as  well  the  keepers  of  the  same,  as  also  the  persons  there  haunting,  found  in 

resorting,  and  playing,  to  take,  arrest  and  imprison,  and  them  so  taken  and  arrested  premises — 

to  keep  in  prison  until  such  time  as  the  keepers,  and  maintainors  of  the  said  plays  Binding  on 

and  games  have  found  sureties  to  the  King*s  use,  to  be  bound  by  recognisance  or  recognisomees 

otherwise,  no  longer  to  use,  keep,  or  occupy  any  such  house,  play,  game,  alley,  or  place ;    33  ffgn.  8 

and  also  that  the  persons  there  so  found  be  in  like  case  bound  by  themselves,  or  else  c.  9  s.  14  •  ' 

with  sureties,  by  the  discretion  of  the  justices,  mayors,    ...    no  more  to  play,  8^9  Viet. 

haunt,  or  exercise  from  thenceforth  in,  at,  or  to  any  of  the  said  places,  or  at  any  of  c.  109,  s.  3  • 

the  said  games.  16  ^  17  7^^. 

c.  119,  •.  11. 

E.  D.  Purcell  for  the  appellant. — The  appellant  was  arrested 
under  sect.  11  of  16  &  17  Yict.  c.  119,  and  sect.  2  of  that  Act 
makes  this  house  a  common  gaming  house  within  8  &  9  Vict, 
c.  109.  There  was  no  evidence  whatever  against  the  appellant 
except  that  he  was  in  this  house^  which  was  a  common  gaming 
house,  and  that  he  was  arrested  therein.  No  information  was 
preferred  against  him,  and  in  the  absence  of  any  information, 
he  ought  to  have  been  discharged,  as  there  is  no  penalty 
imposed  in  these  Acts  upon  persons  who  are  merely  found  in 
such  houses.  Sect.  5  of  the  Gaming  Honses  Act,  1854  (17  &  18 
Yict.  c.  38),  renders  the  persons  so  found  compellable  to  give 
evidence,  but  it  leaves  nntouched  the  question  what  is  to  be 
done  with  such  persons  when  arrested.  That  depends  on  the 
construction  of  sect.  14  of  33  Hen.  8,  c.  9,  which  empowered 
justices  to  enter  places  where  unlawful  games  were  suspected  to 
be  carried  on,  and  to  arrest  and  imprison  two  classes  of  persons, 
namely,  first,  the  keepers  of  such  places,  and,  secondly,  the 
persons  '^  there  haunting,  resorting,  and  playing ;  '^  and  the 
section  goes  on  to  say  that  the  persons  there  ''  so  found '^  shall 
be  bound  over  by  themselves  or  their  sureties.  The  words 
''  so  found ''  mnst  mean  found  '^  there  haunting,  resorting,  and 
playing,''  in  the  previous  part  of  the  section,  so  that  we  have 
the  two  things  "  haunting  or  resorting,"  and  "  playing,"  words 
which  cannot  refer  to  persons  who  are  merely  found  upon  the 
premises ;  and  that  is  made  very  clear  by  the  words  describing 
the  way  in  which  the  persons  are  to  be  bound  '*  no  more  to  play, 
haunt,  or  exercise  from  thenceforth  "  in  or  at  any  of  the  said 
places  or  games.  Under  the  Act  of  Hen.  8  the  justices  could 
only  act  upon  their  own  view,  but  sect.  9  of  Geo.  2,  c.  28, 
removed  from  the  justices  the  necessity  of  visiting  these  places 
themselves,  and  enabled  them  to  deal  with  persons  who  had 
been  arrested  in  these  houses  and  brought  before  them ;  and 
that  section  also  deals  with  '^unlawful  games."     For  persons 


666  CRIMINAL  LAW  GASES. 

MuBFHT  merely  foand  on  the  premises  no  penalty  is  provided  ;  but  thej 

^-  must  be  arrested,  brought  before  the  magistrate,  and  then  they 

■  must  be  discharged.     The  object  clearly  is  to  arrest  everybody 

1897.  found  in  the  house,  and  to  bring  them  all  before  the  magistrate, 

— :  so  as  to  be  able  to  find  amongst  them  the  persons  who  are  really 

^peaee--    ^  liable.     To  briug  the  case  within  the  Act  of  Hen.  8  there  znnst 

Jurt8dicH<m  be  not  only  a  ''  haunting  or  resorting ''  but  also  ^'  playing/^  and 

—Betting  here  there  was  no  evidence*  either  of  haunting  or  resorting",  or 

Penona  ^^  V^^J^^gy  ©^en  if  betting  is  playing.     Betting  is  not  playing, 

found  in  Or  a  game,  or  an  unlawful  game  {Jenks  v.  Turpin,  50  L.  T.  Itep. 

prewMM—  at  p.  818;  13  Q.  B.  Div.  at  p.  526) ;  and  no  decision  has   ever 

Bindxng  on  nrone  SO  far  as  to  say  that  bettins:  is  a  game.     In  JenTca  v.  Turpin 

recognisances  o  J  s  B.  i.,.xi.  ^ 

—33  H&n.  8,   \^o%  8up,)  there  was  not  only  a  gammg  house,  but  there  was 

e.  9,  s.  u ;    evidence  that  the  persons  were  playing  an  unlawful  game.      The 

®  ^9  ^^l\   magistrate  was  wrong  in   reading  the  statute  so  as  to  include 

16  4- 17  Vict,  ^^^  ^^^^7  persons  there  haunting,  resorting,  and  playiug,  but  also 

c.  119     .11.    persons  found  therein,  as  the  latter  persons  cannot  be  said  to  be 

haunting,  resorting,  and  playing  there.     As  to  the  form  of  the 

warrant,  sect.   11   says  that  the  warrant  is  to  be  in  the  form 

given  in  the  first  schedule  to  8  &  9  Yict.  c.  109,  and  the  form 

of  the  warrant  there  is  in  the  very  words  of  the  Act  of  Hen.  8, 

and  the  form  of  recognisance  is  in  the  same  words.     The  words 

cannot  apply  to  betting  in  a  betting  house,  as  betting  is  not  an 

unlawful  game. 

Danckwerts  for  the  respondent. — ^The  decision  of  the  magis- 
trate was  right.  Sect.  2  of  16  &  17  Yict.  c.  119  makes  an 
unlawful  betting  house  a  gaming  house  within  8  &  9  Yict. 
c.  109,  and  sect.  2  of  the  latter  Act  says  that ''  every  such  house 
shall  be  deemed  a  common  gaming  house,  such  as  is  contrary  to 
law,  and  forbidden  to  be  kept  by  the  said  Act  of  Hen.  8,  and  by 
all  other  Acts  containing  any  provision  against  unlawful  games  or 
gaming  houses.^'  One  of  the  effects  of  this  legislation  is  to  enlarge 
the  scope  of  the  Act  of  Hen.  8  so  as  to  include  betting  houses 
and  what  is  done  in  betting  houses.  Sect.  14  of  the  Act  of 
Hen.  8  says  that  the  persons  ''there  so  found ^'  shall  be  bound 
over.  The  being  found  there  is  presumptive  evidence  that  the 
person  so  found  was  there  for  the  purpose  of  playing,  and  the 
magistrate  is  not  compelled  to  bind  such  person  over,  but  he 
has  a  discretion  in  the  matter.  There  is  therefore  power  given 
in  the  Act  to  bind  over  the  persons  there  found.  This  view 
is  strengthened  by  sect.  3  of  8  &  9  Yict.  c.  109,  which  gives 
power  to  arrest  and  bring  before  a  justice  all  such  persons  found 
in  such  place  as  might  have  been  arrested  by  the  justice  per- 
sonally, and  a  similar  provision  giving  power  to  arrest  all  persons 
found  therein  is  contained  in  sects.  11  and  12  of  16  &  17  Yict. 
c.  119.  [LiNDLEY,  M.R. — The  form  of  the  warrant  does  not 
include  the  words  "  found  therein."]  It  includes  the  word 
'^resorting,"  and  resorting  is  synonymous  with  being  found 
therein. 

Purcell  in  reply. 
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LnrDLBY^  M.R. — ^This  is  a  case  stated  by  one  of  the  metro-      Mubfht 
politan  police  magistrates  raising  a  question  under  the  Betting      j^j^^^ 

Acts.     It  appears  that  there  was  a  betting  house  on  which  a         ' 

raid  was  made,  and  a  great  number  of  people  were  apprehended.         1897. 

Those  of  them  who  were  really  the  keepers  of  the  house  were        .      " 

fined^  and  a  considerable  number  of  them  were  merely  present.      peoM— 

There  was  no  evidence   as   to   whether  they   were  betting  or  JurUdiction 

anything  of  that  kind,  and  the  magistrate  bound  them  over  in  a     --Betting 

recognisance,  to  put  it  shortly,  not  to  do  it  again.     The  question      Prions 

we  have  to  decide  is,  whether  the  magistrate  had  any  power  to     found  in 

do  that,  and  whether  he  was  not  bound  to  simply  discharge  them    prwnises— 

and  let  them  go.     That  question  turns  upon  the  construction  of  .^J^^^J^^^^ 

a  considerable  number  of  sections  of  a  series  of  Acts  relating  to  —33  Hen,  8, 

gaming  and  betting.     It  involves  the  consideration  of  one  of  the    c.  9,  «.  U  ; 

sections  of  an  Act  of  Hen.  8,  perhaps  one  of  Geo.  2,  the  8  &  9  /lo/f*^^. 

Vict.  c.  109,  and  the  16  &  17  Vict.  c.   119.     I  pass  over  the    's  4- 9  Fie*.' 

17  &  18  Vict.  c.  38,  which  relates  to  evidence,  as  nothing  turns   e.  106,  «.  3; 

upon  that  Act.     To  my  mind,  the  first  thing  is  to  examine  these  ^^  ^^^  ^**l*- 

statutes  and  work  them  backwards,  because  we  have  to  take  as     '       *  *     * 

our  starting  poiut  the  IC  &  17  Vict.  c.  119.     That  Act  contains 

several   sections   which    are   important.     I   will   not   read   the 

preamble,  and  I  need  not  read  for  the  purpose  of  discussing  it, 

sect.  1,  which  has  given  rise  to  so  much  difficulty  and  difference 

of  opinion  as  to  the  meaning  of  the  word  *'  place,''  and  so  on. 

Sect.  2  is  very  important ;  it  refers,  of  course,  to  sect.  1,  and 

the  first  thing  to  be  considered  about  it  is,  what  is  the  conceivable 

object  of  that  enactment  that  a  betting  house  is  to  be  treated  as 

and  is  to  be  taken  and  deemed  to  be,  a  common  gaming  house, 

unless  for  some  purposes,  at  all  events,  people  going  there  are 

to   be   treated  as   people   going  to   a  common    gaming   house. 

Then  we  come  to  sect.  11,  and  we  have  to  consider  the  object 

of  the  legislation  in  that  section.     First,  the  houses  are  gaming 

houses ;  secondly,  there  is  power  to  arrest  persons  found  therein, 

and  then  the  warrant  is  to  be  in  the  form  given  in  the  previous 

Act,  the  8  4  9  Vict.  c.  109.     I  now  pass  from  the  16  &  17  Vict. 

c.  119,  to  the  8  &  9  Vict.  c.  109 ;  and  the  important  sections  there 

are  sects.  3, 6,  and  the  schedule.    [His  Lordship  having  read  sect. 

3  and  the  schedule,  proceeded :]     The  power,  therefore,  which 

is  given  by  this  section  is  to   arrest   persons    who   are    found 

there — persons  found  therein — and  then  the  warrant  says  that 

you  are  to  arrest  the  persons  there   haunting,   resorting,  and 

playing.    That  language  evidently  has  reference  to  some  old  Act 

of  Parliament,  and  the  old  Act  is  the  33  Hen.  8,  c.  9,  sect.  14, 

where  those  words  are  used.     [His  Lordship  having  read  sect. 

14  of  33  Hen.  8,  c.  9,  proceeded  :]     This  is  the  concatenation  of 

sections  with  which  we  have  to  deal,  and  it  appears  to  me,  having 

regard  particularly  to  the  form  of  the  warrant,  that  the  intention 

of  the  Legislature  is  perfectly  plain,  and  that  when  these  people 

are  arrested — and  everybody  agrees  that  it  is  perfectly  lawful 

to  arrest  persons  found  there,  whether  gaming  or  not — the  house 
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MvsPBT  is  to  be  treated  as  a  common  gaming  boose ;  and  the  langfnage 

.   ^'  of  the  warrant  shows  plainly  that  they  are  to  be  arrested  and 

'  treated  as  if  they  were  persons  coming  within  the   statate  of 

1897.  Henry  8.     That  appears  to  me  to  be  plain.     I  do  not  say  that 

r^  ..  snch  persons  are  subject  to  penalties^  but  the  arrest  is  for  the 

^peac4--    *  Purpose  there  mentioned,  that   is   to  say,   for  the  parpose  of 

Juriadieiion  binding  the  persous  arrested  over  in  recognisances.     It  appears 

—Betting  to  me  that  any  other  construction  gives  the  go-by  to  the  forcible 

P^sons  language  of  the  warrant.      The  warrant  takes  the  form  of  the 

found  in  statute,  and  to  my  mind  the  construction  of  the  statute  conteDded 

premiset—  for  on  behalf  of  the  appellant  which  would  require  a  number 

Btndtng  on  ^£  persons  to  be  arrested,  brought  before  the  matristrate  and  then 

recognisance*    ,.^,  -,  iti.t-i  ° 

83  Hen.  8,     discharged,  would  be  ridicuious. 

e,  9,  a.  14 ;        Chitty,  L.J. — I  agree.     The  appellant  and  some  other  persons 
^1^9  ^*s*-    were  found  in  a  betting  house.     He  and  they  were  arrested  and 
16  4- 17  Vict,  taken  before  the  magistrate ;  and  no  complaint  has  been  made 
e.  119,  s.  11.  or  could  be  made   that,  under  the   warrant   issued   under   the 
11th  section  of  16  &  17  Yict.  c.  119,  this  proceeding  was  not 
justified.     There  was  no  evidence  against  the  appellant,  except 
that  he  was  found  in  the  betting  house.     It  is  not  found  that  he 
haunted  or  was  in  the  habit  of  going  to  the  place  ;  and  his  case 
is  that  he   ought  to   have    been  then  and  there   discharged. 
Seeing  that  there  was  no  information  laid  against  him,  as  was 
the  case  with  the  keeper  of  the  betting  house  who  was  engaged 
in  the  conduct  and  business  of  it,  it  is  urged  that  in  the  circum- 
stances there  was  no  jurisdiction  on  the  part  of  the  magistrate 
to  order  him  to  enter  into  recognisances.     I  think  there  was  such 
jurisdiction.     The  statute  16  &  17  Vict.  c.  119  imposes  penalties 
upon  those  keeping  and  conducting  the  business  of  a  betting 
house,    and    it    is   quite  true   that,  looking  through    the  Act, 
we   see    that    there   is   no    penalty    imposed    on    the   persons 
resorting   thereto.     Sect.    1    enacts    that  a  betting  house  is  a 
common  nuisance  and  contrary  to  law,  and  by  sect.  2  a  betting 
house  is  to  be  taken  and  deemed  to  be  a  common  gaming  house 
within  the  Act  8  &  9  Yict.  c.  109.     That  throws  us  back  on 
that  statute,  and  from  that  statute  we  have  to  trace  the  legislation 
so  far  back  as  the  time  of  Henry  8.     Mow  these  Acts  are,  for 
this   purpose,  in  pari  materia;    they   ought   to  be   construed 
together  and,  although  possibly  the  language  may  not  precisely 
fit  and  may  be  open  to  some  criticism  of  that  kind,  yet  it  seems 
to  me  that  the  intention  of  the  Legislature  is  reasonably  plain. 
Why  is  this  house  declared  to  be  a  gaming  house  within  the  8  & 
9  Yict.  c.  109  ?     Not  for  the  purpose  of  the  penalties  against  the 
keepers  and  those  conducting  the  business  of  the  house,  because 
that  is  provided  for  by   the  express  language   of  the   statute 
itself.     There  must  be  some  other  purpose.     That  purpose  is  to 
bring  the  house  within  the  purview,  and  to  bring  the  whole  case 
within  the  reach  of  the  Act  relating  to  gaming  houses.     Going 
back  to  the  statute  8  &  9  Vict.  c.  109 — where  the  language  is 
that  the  persons  so  found  may  be  arrested — it  is  not  necessary 
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for  me   to  again  refer  to  the  section  which  has  been  already      Mubfht 
referred  to,  namely,   sect.   3.     Then  referring  to  the  warrant,       xm>w 

the  form  of  the  warrant  is  also  a  matter  of  very  considerable         * 

importance,  because  the  warrant  in  its  terms  refers  back  to  the        1897. 
statute  of  Henry  8,  and  the  language  of  the  warrant  is  language  j^j,j^J~f  the 
taken  from  that  statute  itself.     The  Legislatni*e  seems  to  have      peace- 
considered  that   a  warrant  in  that  form  was  applicable  to  the   JuriMdiction 
persons    found    in    the    gaming    house    within    the    language    T^'***||f 
8  &  9  Vict.  c.  109.     The  statnte  of  Henry  8  empowered  the      p^^ns 
justices  themselves  to  enter  a  gaming  house,  and  to  then  and     found  in 
there  make  the  arrest,  and  to  bind  over  the  persons  so  found.    ^^J*****^ 
I  think,   putting   the   statutes   together,  and  construing   them  rg^gn^ance$ 
reasonably,  the  right  view  as  to  that  which  is  not  now  done    33  Hen.  8 
by  the  magistrate  in  person,  but  is  done  as  here,  through  the    «•  &t  »•  l* ; 
action  of  the  police  acting  on  a  warrant,  is  that  when  the  matter   ^  jqq  J^  * 
comes  before  the  magistrate,  he  has  the  same  jurisdiction  sitting  le  ^  iV  viei. 
in  his  Court  as  the  magistrate  had  if  he  had  done  it  himself  c.  119, «.  11. 
under  the  old  statute.     1  need  not  refer  more  particularly  to  the 
statute    2    Geo.    2,    c.   28,  which  may  be  passed  over.     What 
could  be  the  object  of  justifying  the  arrest— which  the  statute 
does — and   the    taking    before   a    magistrate    of   the    persons 
resorting  to  this  house,  which  we  must  take  to  be  a  gaming 
house,  if  the    only   result   was  that,   unless   some  charge  were 
preferred  against  them  of  being  the  keepers  and  of  conducting 
the  business  of   the   gaming   house,  they   should  be  then  and 
there  discharged  ?     It  seems  to  me  to  be  a  reasonable  conclusion 
that,  putting  these  Acts  together,  the  result  is  that  the  statute 
of  Henry  8  is  brought  into  the  statute  of  16  &  17  Yict.  c  119 
for  the  purpose  of  authorising  the  magistrate  to  make  such  an 
order  as  he  has  made  in  this  case.     He  has  made  the  order  in 
the  language  of   that   statute,    and  I  think  that    the  16  &  17 
Yict.  c.    119,    on  a  just  construction  and  on  the  series  of  the 
Acts  when  taken  together,  gives  him   the   authority   to   order 
that  the  recognisances  should  be  entered  into  by  a  person  who 
was  found  in    the    place.      Upon   these   grounds    I   think   the 
magistrate's  decision  was    correct,    and    I  may   add   that   the 
magistrate's  opinion  does  not  seem  to  be  merely  the  opinion 
of    himself,  but    is   the   opinion  of  many  of  the  police  magis- 
trates in  London  whose   practice  has  been    to  require  persons 
to  enter  into  recognisances  under  such  circumstances. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  PaMiiison  and  Brewer. 

Solicitors  for  the  respoudent,  Wontner  and  Sons. 
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QUBBN^S  BENCH  DIVISION. 

Tuesday,  Nov.  2,  1897. 

(Before  Wright  and  Kennedy,  J  J.) 

Reg.  v.  Mead  ;  Ex  parte  The  London  County  Council,  (a) 

Practice — Hear  and  determine  —  Service  of  summons — Refusal 
to  proceed — Summary  Jurisdiction  Act,  1848  (11  ^12  Firf. 
c.  43),  s.  I— London  Building  Act,  1894  (57  ^  58  Viet. 
c.  ccxiU.),  s.  188  (1). 

The  procedure  for  the  service  of  a  summons  under  sect.  188  (1)  of 
the  London  Building  Act,  1894,  is  only  available  where,  after 
ordinary  inquiry,  the  person  cannot  be  found  or  identified. 
When  by  such  inquiry  the  person  on  whom  the  summons  is  to 
be  served  can  be  found  or  identified,  then  the  summons  must 
be  served  according  to  sect.  1  of  the  Summary  Jwrisdiction  Act, 
1848. 

THIS  was  an  application  to  make  absolute  a  rale  nisi  for  a 
m4indamus  to  compel  Mr.  Mead,  one  of  the  magistrates  of 
the  police-courts  of  the  metropolis,  to  hear  and  determine  a 
summons. 

The  facta  were  as  follows  : — 

On  the  23rd  day  of  September,  1887,  the  London  County 
Council  made  a  complaint  to  a  magistrate  and  applied  for  a  sum- 
mons under  the  London  Building  Act,  1894. 

On  the  1st  day  of  October,  1897,  this  summons  was  returnable. 
It  was  addressed  *'To  the  Owner '^  merely,  and  when  the  owner 
was  called  on  to  appear  in  the  ordinary  way  there  was  no 
response. 

The  complainants  thereupon  proposed  to  proceed  in  the 
absence  of  the  defendant,  and  upon  the  magistrate  calling  for 
proof  of  service  of  the  summons,  a  constable  gave  evidence 
that  he  had  affixed  a  copy  on  the  premises,  which  were  un- 
occupied. 

They  stated  that  bhe  owner  was  unknown,  but  no  evidence  was 
given  that  any  steps  had  been  taken  to  discover  him.  There 
was  no  evidence  even  that  the  valuation  list  or  rate  had  been 
examined,  or  the  rate  collector  interrogated,  or  other  obvious 
means  taken,  with  a  view  to  discover  who  the  last  owner  or 
occupier  was,  although  such  inquiries  would  in  all  probability 
have  led  to  the  identity  of  the  owner  being  established. 

The  complainants  further  contended  that  the  service  was 
sufficient  under  sect.  188  (1)  of  the  London  Building  Act,  1894, 

(a)  Reported  by  W.  db  B.  Herbert,  Esq.,  Barrister  at- Law. 
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but  the  magistrate  was  of  the  opinion  that  the  seryioe  of  any  Rm. 

summons^  if  anonymously  addressed^  i.e.,  ''To  the  Owner/'  was  ..*• 

a  ''notice/'  the  service  of  which  is  provided  for  by  the  Summary  Expart§ 

Jurisdiction  Acts^  and  must  therefore  be  served  under  11  &  12  Thb  London 

Vict.  c.  43,  8.  1,  personally,  or  at  the  last  known  place  of  abode.  Oouhtt 

He  also  considered  that,  even  if  a  summons  addressed  "  To  the  

Owner,''  in  a  case  where  the  owner  could  not  be  found,  was  not  1897. 

provided  for  by  the  Summary  Jurisdiction  Acts,  there  should  be  ~r 

evidence  that  reasonable  diligence  had  been  exercised  by  the  com-  summonB^ 

plainants  to  discover  the  owner  of  the  property  in  question.     For  Service— 

these  reasons  he  refused  to  hear  the  summons.  Affiming  <m 

By  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  ^J^^T 

S.  1  :  Building  Act, 

,    .     .    Every  Buoh  summons  shall  be  served  by  a  constable  or  other  peace  officer,    °JrT~^^y5i 
or  other  person  to  whom  the  same  shall  be  delivered,  upon  the  person  to  whom  it  is      \     I  ^'  f  * 
so  directed,  by  delivering  the  same  to  the  party  personally,  or  by  leaving  the  same  'i /  *  ^7  ^ .  ^^ 
with  some  person  for  him  at  his  last  or  more  usual  place  of  abode  ;  and  the  constable,  v^^*  ^*  ceaxix,, 
peace  officer,  or  person  who  shall  serve  the  same  in  manner  aforesaid,  shall  attend  at     '•  ^^^  (^)* 
the  time  and  place  in  the  said  summons  mentioned,  to  depose,  if  necessary,  to  the 
service  of  the  said  summons. 

By  the  London  Building  Act,  1894  (57  &  58  Vict.  c.  ccziii.), 
s.  188 : 

(1.)  Any  notice,  order,  or  other  document  required  or  authorised  to  be  served  under 
this  Act,  the  service  of  whjlch  is  not  provided  for  by  the  Summary  Jurisdiction  Acts, 
the  Lands  Glauses  Acts,  or  the  Companies  Clauses  Consolidation  Act,  1845,  may  be 
served  by  delivering  a  copy  thereof  at,  or  by  sending  a  copy  thereof  by  post  in  a 
registered  letter  to  the  usual  or  last  known  residence  in  the  United  Kingdom  of  the 
person  to  whom  it  is  addressed,  or  by  delivering  the  same  to  some  person  on  the 
premises  to  which  it  relates,  or  if  no  person  be  found  on  the  premises,  then  by  fixing 
a  copy  thereof  on  some  conspicuous  part  of  the  building  to  which  it  relates,  and  in  the 
case  of  a  railway  company,  by  delivering  a  copy  thereof  to  the  secretary  at  the 
principal  offices  of  the  said  company. 

Sutton  showed  cause  against  the  rule. — The  two  points  raised 
by  the  other  side  are  (1)  that  the  service  was  sufficient,  and  (2) 
that  this  case  is  covered  by  Reg.  v.  Mead  (70  L.  T.  Rep.  766 ; 
(1894)  2  Q.  B.  125).  As  to  (1),  under  the  sections  of  the  Building 
Act,  1894,  the  service  of  the  summons  must  be  under  sect.  1  of 
the  Summary  Jurisdiction  Act,  1848.  As  to  (2),  that  decision 
was  under  a  different  Act ;  if  it  had  been  under  the  Building  Act 
of  1894,  the  decision  of  the  Court  in  that  case  would  have  been 
the  other  way.  It  was  under  the  Public  Health  Act,  1891, 
s.  120  (1).  In  the  present  Act  there  is  no  section  like  sect.  120 
(1),  and  no  form  of  summons  as  in  that  Act. 

Avory  for  the  London  County  Council. 

Wbight,  J. — I  think  that  this  application  for  a  rule  against 
the  magistrate  fails  on  two  grounds.  The  first  is  the  narrow 
ground  that,  supposing  the  procedure  under  sect.  188  applicable, 
the  evidence  was  not  sufficient  under  that  section  because  it  does 
not  appear  that  there  was  evidence  given  to  the  effect  that  no 
person  was  to  be  found  on  the  premises.  But  the  wider  and  more 
important  ground  is  on  the  general  construction  of  sect.  188. 
It  seems  to  me  that  the  true  construction  is,  that  where  the 
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Bk«.        person  can  be  identified  by  reason  of  an  inquiry^  not  a  prolonged 

y,^'  ,       or  expensive  inquiry,  but  by  ordinary  inquiry,  then  it  is  right 

Ex  parte     ^^^  ^^^  procedure  under  Jervis's  Act  should  be  followed,  becanae 

Thk  London  that  is  the  procedure  most  likely  to  bring  the  matter  to  his  atten- 

CouwTT      ^Jqq^     3^^  £f^  after  reasonable  inquiry  such  as  every  constable 

'     knows  how  to  make  in  the  course  of  a  few  minutes,  it  cannot  be 

1897.       discovered  who  the  owner  is,  then  it  seems  to  me  that  sect.  18d 

~r        is  applicable.     In  the  present  case  I  think  that  the  magistrate 

SunimoM^   was  right  iu  saying  that  there  had  not  been  quite  eaoag'h  inquiry 

Service—     on  the  part  of  the  officer  of  the  London  County  Council.     We 

Affixing  on    have  nothing  to  show  that  he  would  not  have  been  satisfied  by  a 

^^Lctn^^    very  moderate  amount  of  inquiry  indeed,  but  there  is  no  evidence 

Building  Act,  before  US  that  there  was  any. 

1894—11 4- 12      Kennedy,  J. — I  agree. 

s,^u'b7fbS  Rule  discharged. 

VicL  c.  coBiii,,      Solicitor  for  the  magistrate,  The  Solicitor  to  the  Treasury. 
s.  188  (1).         Solicitor  to  the  London  County  Council,  W.  A.  Blaxland. 


COURT  FOR  CROWN  CASES  RESERVED. 

Saturday,  Dec.  11,  1897. 

(Before  Lord  Russkll,  C.J.,  Hawkins,  Mathbw,  Gsanthax,  and 

Dabling,  JJ.) 

Reg.  v.  Cox.  (a) 

Practice  —  Indictment  —  Evidence — Certificate  of  birth — Proof  of 
age — Cruelty  to  children — Custody  or  charge  of  child — 57  ^  58 
Vict.  c.  41. 

An  indictment  on  which  several  defendants  are  charged  may  con- 
tain counts  charging  offences  against  individual  prisoners  as 
well  as  counts  charging  all  the  prisoners  jointly.  If  it  is  likely 
that  injustice  may  be  caused  to  any  prisoner  by  trying  all  the 
prisoners  together,  the  Court  may  order  the  prisoners  to  be  tried 
separately. 

Whether  a  person  has  the  custody,  cliarge,  or  care  of  a  child  is  a 

?  question  of  fact ;  the  ojge  of  a  person  may  be  proved  by  any 
awful  evidence ;  the  production  of  a  certificate  of  registration 
of  birth  is  not,  therefore,  essential  in  cases  where  the  age  of  a 
person  is  to  be  proved, 

(c)  Reported  by  A.  A.  Bkthunb,  Esq.,  BarriBter-at-Law. 


CBIMINAL   LAW   GASES.  673 

Semble,  the  neglect  made  penal  by  the  Prevention  of  Cruelty  to        Rk». 

Children  Act,    1894    (57    ^   53  Vict.   c.  41),    s.   1,   is   wilful        ^^ 

neglect.  .^ 

1897. 

THIS  was  a  case  stated  by  the  chairman  of  the  Worcester-     «  "37! 
shire  Quarter  SesBions,  ^d  the  foUowing  are  the  material  jj^^:^?- 

facts  :  Euidenee — 

Frederic  Cox  and  Isabella  Cox  were  indicted  for  offences  under  ^^^^f^^  *^ 
the  Prevention  of  Cruelty  to  Children  Act,  1894  (57  &  58  Vict.  ^^  chiles  age 

C.  41).  — Crvslty  to 

The  indictment  contained  nine  counts.  r^*^^!!*^ 

The  second  charged  that  both  the  defendants,  "  being  persons     cluirgi^^ 
over  the  age  of  sixteen  years  respectively,  and  having  the  custody  57  ^  58  Viet. 
and  charge  of  a  certain  child,  to  wit,  Thomas  Enoch  Cox,  a  boy        ^'  *!• 
under  the   age   of  sixteen   years,  did   unlawfully    and   wilfully 
neglect  such  child  in  a  manner  likely  to  cause  such  child  unneces- 
sary suffering. 

The  third  count  charged  the  defendants  with  wilfully  neglect- 
ing the  child  in  a  manner  likely  to  cause  injury  to  his  health ; 
while  the  sixth,  seventh,  eighth,  and  ninth  counts  also  charged 
the  defendants  jointly  with  these  offences  in  respect  of  other 
children 

The  fourth  and  fifth  counts  charged  the  offences  against 
Isabella  Cox  with  respect  to  another  child. 

The  defendants  were  husband  and  wife  living  together,  but 
one  of  the  children  was  the  man^s  illegitimate  child  and  another 
the  illegitimate  child  of  the  woman.  The  other  children  were 
issue  of  the  marriage. 

The  man  was  a  labourer,  and  was  absent  from  home  all 
day. 

Evidence  was  given  at  the  trial  by  persons  who  had  seen  the 
children  that  they  were  in  a  filthy  condition  and  infested  with 
vermin,  and  that  the  room  in  which  they  slept  and  their  bedding 
were  filthy. 

One  of  the  children,  an  infant  in  arms,  was  produced  in 
•Court.  With  regard  to  the  others,  witnesses  stated  that  they 
had  seen  the  children  and  believed  them  to  be  under  sixteen 
years  of  age,  and  the  mistress  of  a  public  elementary  school 
stated  that  the  eldest  children  attended  the  school,  and  that 
43he  believed  them  to  be  within  the  statutory  age  limit  for  such 
schools.  This  age  is  *'  not  less  than  five  years  nor  more  than 
thirteen  years,"  33  &  34  Vict.  c.  75,  s,  74  (1). 

The  jury  acquitted  Frederic  Cox,  but  convicted  Isabella  Cox. 

The  questions  for  the  Court  were  {inter  alia) :  1.  Was  the 
indictment  bad  for  including  separate  charges  against  each 
prisoner  as  well  as  joint  charges  ?  2.  Was  the  female  prisoner 
a  person  who  had  the  custody,  charge,  or  care  of  the  children 
within  the  statute  (57  &  58  Vict.  c.  41)  ?  4.  Was  there  any 
legal  evidence  of  the  age  (a)  of  the  children,  (b)  of  the  parents 
to  go  to  the  jury  ? 

VOL.   XTIII.  X   X 
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Rb«.  Other  questions  were^ stated,  bat  were  not  argaed  before  ihfr 

^^         Court. 

1  Stamford   Hutton  for  the  prisoner. — There  was  a  verdict  of 

1897.        "  guilty  "  against    Isabella    Cox    on  all   the  counts.       Isabella 

p  "^         Cox  was  not  responsible  for  the  man's  illegitimate  child,  yet  the 

Indietment  —  defendants  were  joiutly  indicted  in  counts  1  and  2  for  an  offence 

Evidenet^    against  that  child.     For  this  reason  the  indictment  is  bad :  (R. 

Wrt^roo/  ^'  'P^*'^*'  2  Str.  921).      The  husband  was  the  person  who  had 

of\hild*B^age^^^  ^^^^^^J>  charge,  and  care  of  the  children:  {Reg.  v.  White^ 

^Crudtyio  24L.  T.  Rep.  637;  L.  Bep.  1  C.  C.  311;  12  Cox  C.   C.  83). 

c?i^ir«ti—    The  age  of  the  parents  and  of  the  children  was  not  proved.     In 

charga  ^    ©very  case  the  best  evidence  only  can  be  received,  and  the  beat 

57  ^  58  Viet  evidence  of  age  is  the  production  of  a  certificate  of  the  registra- 

c.  41.        tion  of  birth,  coupled  with  evidence  of  identity  :  {Reg  v.  Wedge, 

5  C.  &  P.  298). 

Clarke  Hall,  for  the  Crown,  was  not  called  on. 
Lord  Rdssell,  C.J. — This  case   comes  before  ns  on   a  case 
stated  by  the  chairman  of  the  Worcester  Quarter  Sessions^  and 
we  have  only  to  deal  with  the  points  on  which  we  are  asked  to 
express  our  opinion.     But  I  think  it  right  to  observe  that  it  was 
At  least  open  to  question  whether  the  direction  given  by  the- 
learned  chairman  to  the  jury  which  is  set  out  in  paragraph  11 
of  the   case  is  the   proper    direction.      That    direction  was  as 
follows  :  "  I  told  the  jury  that,  if  they  were  of  opinion  on  the 
evidence  that  the  prisoners  knew  that  the  children  were  infested 
by  vermin,  that  the  presence  of  such  vermin  was  the  result  of 
neglect  or  absence   of    reasonable  care  in   looking  after  the 
children,   and   that   the  presence    of   such  vermin   caused  the 
children  unnecessary  suffering  that  reasonable  care  would  have 
prevented,  they  could  convict  the  prisoners.''    The  proper  direc- 
tion is  to  follow  the  words  of  the  statute,  which  are  that,  if  any 
person    ''  wilfully   assaults,   ill-treats,    neglects,    abandons,    or 
exposes  *'  a  child,  he  shall  be  guilty  of  a  misdemeanour.     The 
assault  must  be  wilful,  and  it  follows  that  the  ill-treatment  or 
neglect  must  be  wilful.     The  first  point  on  which  we  are  asked 
to  express  our  opinion  is,  whether  the  indictment  is  bad  because 
it  contains  counts  charging  the  defendants  jointly  as  well  as 
counts  in  which  the  defendants  are  charged  singly.     It  is  a  well- 
established  principle  of  law  that  there  may  be  in  one  indictment 
against  several  defendants  counts  charging  individual  prisoners 
separately  and  counts  charging  all  the  prisoners  jointly.     This 
is  clear  from  the  case  of  R.  v.  Kingston  (8  East,  41).     It  may 
in    some  cases  work  injustice,  as   where  the  evidence  of  one 
prisoner  is  necessary  for  the  defence  of  another ;  and  there  may 
be  cases  in  which  there  is  some  danger  of  the  jury  convicting 
a  prisoner  on  evidence  which  is  only  admitted  against  another. 
But  in  such  cases   the    Court  has  power   to    order    that    the 
prisoners  be  tried  separately.      The  next  question  submitted  to 
us  is,  was  the  female  prisoner  a  person  who  had  the  custody, 
^  charge,  or  care  of  the  children  ?     There  was  ample  evidence  on. 
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which  the  jucy  might  find  that  she  had  the  custody  and  charge        Aw* 
of  the  children^  and  whether  she  had  the  custody  or  charge  is        ^^ 
a  question  of  fact,  she  was  not  indicted  as  a  person  having  the       «^ 
care  of  the  children.      We  are  then  asked  whether  there  was        1897. 
any  legal  evidence  of  the  age  of  the  children,  and  of  the  parents.    p^^^^_ 
A  certificate  of  birth  coupled  with  evidence  of  identity  is  legal  indictment  — 
evidence  of  the  age  of  a  person  mentioned  in  it;  but  that  is    Emdmce-- 
not  the  only  way  in  which  the  age  of  a  person  may  be  proved,  ^f^^  ^i 
It  may   be   proved   by    any   lawful  evidence,  and  in  this  case  ^j  ^ehud'/l^e 
there   was  the  evidence  of  persons  who  had  seen  the  children  —Cruelly  to 
and   evidence    that    the    eldest  attended  a   public   elementary    ^^*l*^"" 
school.     As  to  the  age  of  the  parents,  to  state  the  qnestion  is     ^hargi-^ 
to   answer    it.      The  parents  were  in  the   dock,   and  the  jury  57  4*  58  Vict. 
were  able  to  judge  from  their  appearance  as  to  whether  they       «•  *i- 
respectively  exceeded  sixteen  years  in  age. 

Hawkins,  Mathew,  Grantham,  and  Darling,  JJ.  concurred. 

Conviction  affirmed. 

Solicitors  for  the  Crown,  W.  Moreton  Philips,  agent  for  Coleman 
and  Whiteley,  Redditch. 

Solicitors  for  the  prisoner,  Clarke  and  Blundell. 
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Saturday,  Dec.  11,  1897. 

(Before  Lord  Russell,  C.J.,  Hawkins,  Mathbw,  Grantham,  and 

Darling,  JJ.) 

Reg.  v.  West,  (a) 

Indictment-^Commencement  of  prosecution — Rape — Defilement  of 
girl  under  sixteen — Ghreater  offence  including  the  lesser — 48  8f 
49  Vict.  c.  69,  ss.  5,  9. 

A  prosecution  for  rape  is  in  fact  a  prosecution  for  any  of  the 
offences  of  which  a  person  tried  on  an  indictment  for  rape  may 
be  found  guilty. 

Although  then  it  is  provided  by  the  Criminal  Law  Amendment  Act, 
1885  (48  ^  49  Vict.  c.  69),  s.  5,  that  a  prosecution  for  an  offence 
under  sect.  5  (1)  shall  not  be  commenced  more  than  three  months 

(a)  Reported  by  A.  A.  Bethuni,  Esq.,  Barrister-at-Law. 

X  X  2 


V. 

Ward. 
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Bbo.  after  the  commission  of  the  offence,  a  person  originally  chart^ 

*  with  rape  within  the  period  limited  may  be  subsequently  convidtd 

of  the  offence  under  sect.  5(1). 

1897. 

"r"        /^ASE  stated  by  Sir  Walter  Phillimore,  Bart.,  CommissioDer  of 
Conwi!^-    ^     Assize  at  Darham. 
ment  of  The  material  facts  stated  were  as  follows  : 

proe^tion—      Qn  the  25th  day  of  November  the  prisoner  was  tried  on  an 
DefilJmnUof  indictment  charging  an  offence  under  sect.  5  (1)  of  the  Criminal 
girl  under    Law  Amendment  Act  1885  (48  &  49  Vict.  c.  69)^  alleg'ed  to  have 
««e«en—     been  committed  on  the  19th  day  of  July. 

j!^l^^l^2mmU       "^^^  prisoner  was  charged  before  the  magistrate  with  rape^  and 

Act,  1885 —  was  committed  for  trial  on  that  charge^  but  the  bill  sabxnitted  to 

48  ^  49  Viet,  the  grand  jury  and  the  indictment  found  by  them  charged  an 

«.  69,  w.  5,  9.  QflpgncQ  under  sect.  5  (1)  of  the  Criminal  Law  Amendment  Act, 

1885. 

At  the  close  of  the  case  for  the  prosecution^  counsel  for  the 
prisoner  submitted  that^  inasmuch  as  the  prisoner  had  been 
originally  charged  with  rape,  and  not  with  the  offence  charged 
in  the  indictment^  no  prosecution  had  been  commenced  before 
the  bill  had  been  preferred  to  the  grand  jury,  and  that,  therefore, 
by  reason  of  the  provision  contained  in  that  section,  that  no  prose- 
cution shall  be  commenced  for  an  offence  under  sub -sect.  1  of  the 
section  more  than  three  months  after  the  commission  of  the 
offence,  the  prisoner  was  entitled  to  be  discharged. 

The  learned  Commissioner  overruled  the  objection,  and  the 
jury  found  the  prisoner  guilty  of  the  offence  charged  in  the 
indictment. 

Meynell  for  the  Crown. — Sect.  9  of  the  Criminal  Law  Amend- 
ment Act,  1885,  provides  that  a  person  charged  with  rape  may 
be  convicted  of  an  offence  under  sect.  5  of  the  Act.  The  prisoner 
being  charged  with  rape  was  charged  with  an  offence  which 
included  the  offence  nnder  sect.  5.  The  prosecution  was  there- 
fore commenced  when  the  prisoner  was  charged  before  the 
magistrates.  He  referred  to  Beg,  v.  Willace  (I  East  P.  C.  186, 
note). 

The  prisoner  was  not  represented. 

Lord  Russell,  C.J. — The  fact  being  that  the  prisoner  had 
committed  an  offence  against  the  person  of  a  girl  nnder  the  age 
of  sixteen,  upon  the  hearing  before  the  magistrates  they  came  to 
the  conclusion  that  there  was  evidence  justifying  them  in  com- 
mitting him  for  trial  on  a  charge  of  rape.  He  was  so  committed, 
but  apparently  on  consideration  the  authorities  came  to  the  con- 
clusion that  the  evidence  would  not  support  a  charge  of  rape^  and 
accordingly  the  indictment  preferred  against  the  prisoner  diurged 
an  offence  under  sect.  5  (1)  of  the  Criminal  Law  Amendment 
Act,  1885.  At  the  moment  when  this  indictment  went  before 
the  grand  jury,  more  than  three  months  had  elapsed  since  the 
offence  was  committed.  Sect.  9  of  the  Criminal  Law  Amendment 
Act,  1885  (48  &  49  Yict.  c.  69),  provides  that,  if  upon  the  trial 
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of  any  indictment  for  rape  the  jury  are  satisfied  that  the  defen-        Bio. 
dant  is  guilty  of  an  offence  under  sect.  5  of  the  Act^  but  is  not       ^^' 

guilty  of  the  felony  charged  in  the  indictment^  the  jury  may        

acquit  the  defendant  of  the  felony^  and  find  him  guilty  of  the        1897. 
offence  under  sect.  5.     If,  then,  instead  of  taking  this  course  of    p  "TT  _ 
indicting  the  prisoner  for  an  offence  under  sect.  5  of  the  Act,  the    Comrnence- 
prosecution  had  indicted  him  for  rape^  he  could  have  properly      ment  of 
been  convicted  of  the  lesser  offence.     But  this  indictment  was  in  P''o»»w«ion  — 
form  an  indictment  for  an  offence  under  sub-aect.  1  of  sect.  5  of  ])efium$nt  of 
the  Criminal  Law  Amendment  Act,  1885,  and  the  proviso  to  that    girl  under 
section  is  that  no  prosecution  for  any  of  the  offences  therein  men-  ^'j^^~ 
tioned  shall  be  commenced  more  than  three  months  after  the   j^ynmhdmeni 
commission  of  the  offence.     The  question  is,  therefore,  was  the   Act,  1885— 
prosecution  in  this  case  commenced  within  three  months  of  the  48  4-  49  Vict. 
commission  of  the  offence  ?     A  prosecution  for  rape  is  a  prose-  ^'  ^^'  ***  ^'  ^' 
cution,    in   fact,   for   any  of  the   offences   of  which  the  person 
charged  on  an  indictment  for  rape  may  be  found  guilty.     Omne 
majus  in  ae  minus  continet.     In  this  case,  therefore,  the  prosecu- 
tion was  commenced  when  the  man  was  charged  before  the  magis- 
trates.    The  magistrates  were  justified  in  thinking  that,  even  if 
the  evidence  might  prove  to  be  insufficient  to  support  a  convic- 
tion for  rape,  the  prisoner  would  suffer  no  injury  if  an  indictment 
on  which  he  might  be  convicted  of  a  lesser  offence  were  preferred 
against  him. 

Hawkins,  Mathew,  Grantham,  and  Darling,  JJ.  concurred. 

Conviction  affirmed. 

Solicitor,  Solicitor  to  the  Treasury. 
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Aug.  7  and  Nov.  27,  1897. 

(Before  Lord  RussELL,  C.J.,  Pollock,  B.,  Hawkins,  Lawrance, 

and  Collins,  JJ.) 

Reg.  v.  Lynch  and  Jones,  (a) 

Seaman — Intimidation — Seafaring  man  out  of  employment — 
Constiiiction  of  statute — Conspiracy  and  Protection  of  Pro- 
perty Act,  1875  (38  ^  39  Vict.  c.  86),  s.  7— Merchant 
Shipping  Act,  1854  (17  ^-  18  Vict.  c.  104)— Merchant 
Shipping  Act,  1894  (57  ^  58  Vict.  c.  60). 

(cf )  Reported  by  A.  A.  Bethunb,  Esq.,  Barrister-at-Law. 
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Rbo.        Seafaring  men  are  not  as  a  class  excepted  from  the  provisions  of 

^^^  ^'  the  Conspiracy  and  Protection  of  Property  Act,  1875  (38   ^  39 

Jones.  Vict,  c.    86).      In  construing  sect.    16  of  that  Act  the  word 

"  seamun"  therein  is  to  be  taken  to  mean  persons  employed 

^^^  under  and  subject  to  the  liabilities  imposed  by  the  MerehcuU 

Iniimidatum       Shipping  Acts. 

— Seaman — 

Seafaring    rpHIS  was  a  case  stated  by  Ridley,  J. 

man  out  of       ■  •^  •" 

employment — • 

Protection  of      The  faots  Set  out  in  the  case,  and  the  qaestion  reserved^  with 
^'^•^^v  ^^^*  the  argaments  of  counsel,  are  fully  stated  in  the  judgment  of  the 

Merd^nt      Oourt. 

Shipping  J.  D,  Crawfordy  for  the  prisoners,  referred  to  Kennedy  v.  Cowu 
Acts.  1854     (64  L.  T.  Rep.  598 ;  (1891)  1  Q.  B.  771 ;  17  Cox  C.  C.  320)  ;  and 

iT^ifr  18  Vict  *^  ^^^  definition  of  seaman ''  in  Johnson's  Dictionary,  Webster's 
c.  104 ;       Dictionary,  the  Century  Dictionary. 

38  4-39  Vict.      J5.  Francis  Williams,  Q.C.  and  Arthur  Lewis  for  the  Crown. 

57  fh9,'vict.  ^^^-  •^^-  ^^• 

c,  60.  The  judgment  of  the  Court  was  delivered  by. 

Lord  Russell,  C.J. — The  prisoners  were  indicted  and  con- 
victed for  an  offence  under  the  provisions  of  the  Conspiracy  and 
Protection  of  Property  Act,  1875  (38  &  39  Vict.  c.  86),  s.  7,  for 
having,  with  a  view  to  compel  one  William  Eten  to  abstain  from 
doing  that  which  he  had  a  legal  right  to  do,  that  is  to  say,  from 
performing  a  contract  which  he  had  entered  into  with  the  owner 
of  the  steamship  Lesraulx,  to  serve  as  a  seaman  on  board  the 
said  ship,  intimidated  the  said  William  Eten,  and  watched  and 
beset  the  place  where  he  then  was,  and  followed  him  with  others 
in  a  disorderly  manner.  The  facts,  Vhich  were  proved  and  not 
disputed  by  the  prisoner's  counsel,  were  as  follows  :  William 
Eten,  together  with  Henry  Chandler  and  James  Owen,  signed 
articles  on  board  the  steamship  Lesraulx,  then  lying  under  a 
coaling  tip  in  Penarth  Dock.  Articles  were  signed  on  board  the 
vessel  instead  of  at  the  shipping  office  as  usual,  because  the 
owners  of  the  Lesraulx  were  paying  a  lower  rate  of  wages  than 
that  allowed  by  the  Seamen  and  Firemen's  Union,  and  in  con- 
sequence of  apprehended  violence  from  the  members  of  the 
union.  On  coming  ashore  the  prisoners,  together  with  a 
number  of  persons  who  had  been  waiting  on  the  dock 
side,  surrounded  them,  and  it  was  proved  that  they  were 
intimidated  and  assaulted  by  the  prisoners  who  followed  them  in 
company  with  the  others  for  a  distance  of  some  300  yards. 
There  was  evidence  that  the  prisoners  followed  the  sea  as  a 
calling,  each  of  them  having  been  engaged  as  a  fireman  on  board 
steamships,  but  on  the  day  in  question  they  were  not  engaged  or 
employed  as  firemen  or  seamen  on  board  ship.  It  was  not  shown 
when  either  of  them  had  been  last  so  employed  or  engaged,  but 
they  followed  the  sea  as  an  occupation.  At  the  conclusion  of 
the  case  for  the  prosecution  the  counsel  for  the  prisoner  sub- 
mitted that  there  was  no  evidence  to  go  to  the  jury  in  support  of 
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i^lie  indictment  on  the  groand  that,  by  sect.  16  of  the  Conspiracy        Rn>* 
And  Protection  of  Property  Act,  it  was  provided  that  "  this  Act    ltnch  and 
43hall  not  apply  to  seamen  or  apprentices  to  the  sea  service/^  and       jonbs. 
that,  therefore,  the  prisoners  coald  not  be  convicted.      For  the        — 
prosecution  it  was  contended  that  the  term  "  seamen  "  in  the        ]^^' 
■Conspiracy  and   Protection   of  Property   Act   applied   only   to  intimidation 
seamen  actually  engaged  or  employed  on  board  ship  within  the  —Ssamcm— 
definition   in   the  Merchant    Shipping    Acts,    1854  and    1894,    ^JJ^^/^. 
namely,  17  &    17  Vict.  c.  104,  s.  2,  and  57  &  58  Vict.  c.  60,  ^^^^^^ 
B.  742.     The  learned  judge  (Ridley,  J.)  directed  the  jury  that  for  Protection  of 
the  purposes  of  this  case  the  defendants  were  not  within  the  ^*^^?f^J[j^**' 
exception  contained  in  sect.  16  of  the  Act  of  1875.     If  there     Merchant 
were  no  reason  to  the  contrary,  ''  seamen  '^  might  well  be  con-      Shipping 
43trued    in  its  largest    sense  as    meaning   a  seafaring    man  or    ^^^^'^  ^854 
person  whose  ordinary  occupation  is  that  of  a  seaman,  just  as  a  ^^ «.  ^g  y^^^^ 
person  whose  usual  vocation  is  that  of  a  carpenter  is  so  called       e,  104 ; 
although  he  may  be  out  of  employ  at  the  particular  time.     In  88  4-  89  Viet. 
construing  an  Act  of  Parliament,  however,  it  is  necessary  to  57  2. 58*7^^ 
inquire  into  the  intention  of  the  Legislature,  giving  just  effect  to        c.  60. 
the  language  employed,  having  regard  to  the  object  in  view,  and 
taking  into  account  other  legislation  bearing  on  the  question. 
The  question  at  once  arises,  why  are  seamen  excepted  from  the 
provisions  of  the  Act  and  not  carpenters  or  any  other  workmen 
or  artificers  ?     If  "  seaman ''  means  "  seafaring  man,''  it  would 
be  difficult  to  suggest  any  reason  for  so  large  an  exception, 
whereas  if  it  is  taken  in  the  limited  sense  of  the  definition  in 
the  Merchant  Shipping  Acts,  a  reason  for  such  exception  might 
possibly  be  found  in  the  special  legislation  of  those  Acts  appli- 
cable to  the  limited  class  of  seamen  as  therein  defined.      If,  for 
instance,  the  Merchant  Shipping  Act,  1854,  contained  a  series 
of  clauses  similar  in   principle  to  those  which  are  found  in  the 
Conspiracy  and  Protection  of  Property  Act,  1875,  but  by  their 
language   specially   adapted   to   the   case   of  sailors   in    actual 
•employment,  the  distinction  would  be  obvious  and  the  argument 
dn   favour    of    the    prosecution    would    be    irresistible.      But, 
although  the  provisions  of  the  Merchant  Shipping  Act,  1854,  as 
to  sailors  in  actual  employment  are  not  similar   to  those  which 
are   contained  in  the  Conspiracy    Act  of  1875,   the   Merchant 
Shipping   Act,    1854,    does   contain   provisions  which   have  an 
important    bearing    upon   the    determination    of    the    present 
•case.     By  the  interpretation  clause  of  the  Merchant  Shipping 
Act  (s.    2)    it  is    enacted   that   ^'seaman    shall    include    every 
person   (except    masters,   pilots,   and    apprentices    duly  inden- 
tured   and    registered)  employed   or  engaged  in    any  capacity 
on     board    any    ship.''      By    sect.    248,     which    deals     with 
offences   of  seamen,    and    their   punishment    (sub-sect.    4),   it 
is  provided  that :  '*  For  wilful  disobedience  to  any  lawful  com- 
mand a  seaman  shall  be  liable  to  imprisonment  for  any  period 
not  exceeding  four  weeks,  with  or  without  hard  labour,  and  also, 
at  the  discretion  of  the  Court,  to  forfeit  out  of  his  wages  a  sum 
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R»G.        not  exceeding    two  days'  pay/'       By  sect.  257  it  is  provided 

j^     ^'  that :  '^  Every  person  who  by  any  means  whatever  persuades  or 

Jones.        attempts  to  persuade  any  seaman  or  apprentice  to  neglect  or 

refuse  to  join  or  to  proceed  to  sea  in  or  to  desert  from  his  ship, 

1^-        or  otherwise  so  absent  himself  from  his  duty,  shall   for  each 
Intimidation  such  offence  in  respect  of  each  such  seaman  or  apprentice  incur 
Seaman—  a  penalty  not  exceeding  ten  pounds/'     These  provisions  create  & 
Secfanng     ^j^e  distinction  between  a  seaman  actually  employed  or  enfirasfed 
e^^y^L^ridev  the  Merchant   Shipping  Act,  and  a  mere  8eafarin|  ian 
Protection  of  not  SO  actually  employed  or  engaged,  and   the   status   of  the 
PropeHy  Act,  former  is  thereby  rendered  very  different  from  that  of  the  latter. 
Merchant     With  reference  to  the  offence  dealt  with  by  the  Conspiracy  Act, 
Shipping     1875,  the  captain  of  a  vessel  possesses  ample  power  to  deal  with 
Aci8,lSb4    a  seaman  under  his  command.     He  may  require  him,  as  a  lawful 
17*  18  Fict   command,  under  sect.  243,  sub-sect.  4,  to  abstain  from  intimida- 
c.  104 ;       tion  ;  or  if  a  seaman  persuades  or  attempts  to  persuade  another 
88  ^  39  Vict,  seaman  to  neglect  or  refuse  to  join  or  to  proceed  to  sea  in  or  to 
57*^58Fe   *^s®^*    himself  from  his  duty,  he  may    summon  him  for  the 
c.  60.        penalty.     Under  these  circumstances  the  Legislature  may  well 
have  considered  the  mischief  dealt  with  by  the  Conspiracy  Act, 
1875.  already  sufficiently  provided  against,  and  have  declined  to 
add  a  cumulative  remedy.     It  was  suggested  in  argument  that  a 
difficulty  might   arise   in  determining  whether   a   seaman   was 
^'  employed  or  engaged,'^  and  also  whether,  as  the  Act  adds  the 
words  "  on  board  any  ship,''  a  seaman  would  be  liable  if  he  com- 
mitted the  alleged  illegal  act  ashore.     These  objections  have  na 
real  foundation,    as  the  employment  or   engagement  must  be 
decided   as   a   fact  in   each  case,  and  a  seaman  may    well  be 
held  to  be  employed  or  engaged  on  board  a  ship,  although  at 
the  particular  point  of  time  he  may  have  been  sent  ashore  on 
duties  connected  with  the  ship,  such  as  obtaining  stores  or  pro* 
visions,  or  taking  a  letter  to  the  ship's  agent.     What  is  found  in 
the  case  as  to  the  prisoners  is,  that  "  there  was  evidence  that  they 
followed  the  sea  as  a  calling,  each  of  them  having  been  engaged 
or  employed  as  fireman  or  seaman  on  board  ship.      It  was  not 
shown  when  either  of  them  had  been  Inst  so  employed  or  engaged,, 
but  they  followed  the  sea  as  an  occupation."     It  is  consistent 
with  this  that  they  had  been  out  of  employment  for  months,  and 
they  appear  to  have  had  no  immediate  or  certain  prospect  of  a 
future  engagement.     It  would    be    strange    if  the  Legislature 
intended  to  exclude  such  persons  from  the  legislation  of  187S 
as  well  as  from  that  of  the  Merchant  Shipping  Acts.      On  the 
whole,  therefore,  it  appears  that  at  the  date  of  the  passing  of  the 
Act  of  1875  the  Legislature  had  already  in  an  earlier  statute 
defined  what  it  meant  by  *^  seamen,"  that  the  explanation  of  their 
exclusion  from  the  later  Act  must  be  sought  in  the  fact  that  they 
were  already  the  subject  of  special  enactments  giving  another 
remedy  for  some  of  the  matters  included  in  the  later  statute,  and 
that  no  ground  of  reason  or  common    sense  can  be  found  for 
excluding  from  the  operation  of  the  Act  in  question  the  whole 
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class  of  seafaring  men    not   actaally    engaged  in  sea  service. 

Under  the    circumstances    we    think    the    view    taken   by  the 

learned  judge  at  the  trial  was  correct,  and  the  conviction  must 

1>e  affirmed. 

Conviction  affirmed. 
Solicitors  for  the  Crown,  G,  David  and  Evans, 
Solicitors  for  the  prisoners,  Pattinson  and  Brewer. 


QUBBN^S   BENCH  DIVISION. 

Thursday,  Dec.  9,  1897. 

(Before  Hawkins  and  Chankell,  JJ.) 

Knowles  and  Sons  Limited  (apps.)  r.  Sinclair  (resp.).  (a) 

Weights  and  measxcres — Coal — Sale  of — Tichet — Correct  weight 
— When  to  be  ascertained — Weights  and  Mea^sures  Act  1889 
(52  4-  53  Vict.  c.  21),  s.  22. 

Upon  a  sale  of  coaU  exceeding  two  hundredweight ,  in  a  vehicle 
in  hulk,  the  "  correct  weight "  of  the  vehicle  and  of  the  coal, 
which,  by  sect.  22,  sub-sect.  2,  of  the  Weights  and  Measures 
Act,  1889,  is  to  be  inserted  in  the  ticket  required  by  the  Act  to 
be  given  by  the  seller  to  the  purchaser,  is  the  correct  weight  as 
previously  ascertained  unde^' sect.  22,  sub-sect.  1,  by  a  weighing 
instrument  being  at  or  near  the  place  from  which  the  coal  is 
brought,  and.  not  the  correct  weight  at  the  time  the  coal  is 
delivered  to  the  purchaser. 

CASE  stated  by  the  justices  of  the  peace  for  the  county  of 
Lancaster. 

The  appellants  are  colliery  proprietors  carrying  on  business 
near  Bolton,  Lancashire,  and  the  respondent  is  an  inspector  of 
weights  and  measures. 

An  information  was  laid  by  the  respondent  against  the 
appellants,  charging  them  with  having  committed  an  offence 
against  the  provisions  of  sect.  22,  sub-sect.  2,  of  the  Weights  and 
Measures  Act,  1889,  [in  not  having  inserted  or  caused  to  be 
inserted  in  the  ticket  required  by  the  Act  to  be  given  by  them 
a  statement  of  the  correct  weight  of  the  vehicle  or  of  the  vehicle 

(a)  Reported  by  W.  W.  Orr,  Esq.,  Barrister-at-Law 


Rbo. 

r. 

Ltnch  and 

Jones. 

1897. 

Intimidation 

— Seaman — 

Seafaring 

m>an  out  of 

employment— 

Protection  of 

Property  Act, 

1875— 

Merchant 

Shipping 

Acts,  1854 

and  1894— 

17  #18  Vict. 

c.  104  • 
38  ^  39  Vict 

c.  86,  8.  7 ; 

57  4-  58  Vict. 

c.  60. 
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Khowlbs  and  and  of  the  animal  drawing  it,  as  required  by  the  provisions  of 
Sons  LnorKD  ^^^^  gub-section. 

Sinclair.         The  satninons  was  originally  taken  oat  under  sub-sect.  1  of 
—         sect.  22,  for  not  having  caused  the  tare  weight  of  the  vehicle  to 
]^'       be  marked  therewith ;  but,  at  the  hearing  of  the  14th  day  of 
Weights  and  January,  1897,  it  was  amended  to  a  summons  under  sab-sect.  2, 
msawursi  —■  and  may  be  treated  as  taken  out  under  sub-sect.  2. 
^^^^WtT^*^^      '^^  ^^^  hearing  before  the  justices,   a    police-constable,    an 
ticket—      assistant  to  the  inspector,  proved  that  on  the  28th  Dec,  1896,  he 
CarrBct      met  the  appellants'  cart  at  Baddiffe  loaded  with  coal,  and  that 
Wh^i^     he  followed  it  to  a  house,  and  there  saw  the  coal  delivered,  and 
^asctrtained—^  ticket    at    the    Same  time    delivered    to    the    purchaser    of 
52  ^  58  Viet  the  coal  by   the   appellants'  carter,   which  ticket    showed    the 
c.  21,  8.  22.    appellants'  cart  and  horse  to  weigh  29cwt. ;  that  he  then  took 
the  horse   and   cart  to  the   weighing-machine   at    the    railway 
station  and  there  caused  them  to  be  weighed  when  the  weight 
was  shown  to  be  28cwt.  3qrs.,  or  a  difference  of  281b.  (in  favour  of 
the  purchaser)   between  the  weight  shown  upon  the  ticket  and 
that  registered  by   the  machine  at  the  station ;    and  that  the 
cart  was  not  weighed  apart  from  the  horse. 

It  was  contended  for  the  appellants  that  they  had  not  com- 
mitted any  offence  under  sect.  22,. sub-sect.  2,  as  the  difference 
between  the  weight  shown  on  the  ticket  and  that  registered  by 
the  machine  was  to  be  accounted  for  by  the  weight  of  the  horse 
varying. 

The  justices  convicted  the  appellants  of  an  offence  under 
sect.  22,  sub-sect.  2,  imposing  a  fine  of  20^.,  and  ordering  them 
to  pay  lOs,  6d.  costs. 

The  question  now  was  whether  the  justices  were  right  in  so 
convicting  the  appellants. 

The  Weights  and  Measures  Act,  1889  (52  &  58  Vict.  c.  21), 
provides : 

Seot.  21. — (1.)  Where  any  quantity  of  coal  exceeding  two  hondred weight  s 
delivered  by  means  of  any  vehicle  to  a  purchaser,  the  seller  of  the  coal  shall  there- 
with deliver,  or  cause  to  be  delivered,  or  to  be  sent  by  post  or  otherwise  to  the  pur- 
•chaser  or  to  his  servant,  before  any  part  of  the  coal  is  unloaded,  a  ticket  or  note 
according  to  the  form  in  the  third  schedule  to  this  A.ct,  or  according  to  a  form  to  the 
like  effect.  (2.)  If  default  is  made  in  complying  with  the  requirements  of  this 
section  with  respect  to  the  delivery  or  sending  of  a  ticket  or  note,  or  if  the  quantity 
of  coal  delivered  is  less  than  the  quantity  expressed  in  the  ticket  or  note,  the  seller 
of  the  coal  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 

Sect.  22. — (1.)  Where  any  quantity  of  coal  exceeding  two  hundredweight  is  oon- 
▼eyed  for  delivery  on  sale  in  a  vehicle  in  bulk,  the  seller  of  the  coal  shaU,  unless  the 
Yehiole  is  prorided  by  the  purchaser,  cause  the  weight  of  the  vehicle,  as  well  as  of  the 
•coal  contained  therein,  to  be  previously  ascertained  by  a  weighing  instrument  stamped 
by  the  inspector  of  weights  and  measures,  and  being  on  or  near  to  the  place  from 
which  the  coal  is  brought,  and  shall  from  time  to  time  cause  the  tare  weight  of  the 
vehicle  to  be  marked  thereon  in  such  manner  as  the  local  authority  approve.  (2.) 
In  any  such  case  the  seller  of  the  coal  shall  insert  or  cause  to  be  inserted  in  the 
ticket  required  by  this  Act  to  be  given  by  him,  a  statement  of  the  correct  weight  of 
the  vehicle,  or  of  the  vehicle  and  the  animal  drawing  it  where  both  are  weighed 
together  with  the  load,  as  weU  as  of  the  correct  weight  of  the  coal  contained  in  the 
vehicle.  (8.)  If  any  person  fails  to  comply  with  the  requirements  of  this  section 
he  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 

Seot.  27. — (1.)  Any  seller  or  purchaser  of  coal    .    .    .     may    require   that  any 
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<coa1  or  any  vehicle  used  for  the  carriage  of  coal  in  balk,  be  weighed  or  re-  Kirowuis  and 
"weighed  by  any  weighing  instrument  stamped  by  an  inspector  of  weights  and  Sons  LmmD 
measares ;  provided  that  (b)  where  any  such  coal  or  vehicle  has  at  the  instance  of  the  t;. 

purchaser  been  weighed  or  reweighed  in  pursoance  of  this  seotioni  and  found  to  be      SnfGLAiR. 

of  the  weight  stated  in  that  behalf  by  the  seller  of  the  coal  or  the  person  in  charge  of  

the  vehicle,  the  purchaser  shall  be  liable  to  the  payment  of  all  reasonable  costs  actually          1897. 
incurred  of  and  incidental  to  the  weighing  or  reweighing.  

The  form  of  the  ticket  or  note  given  in  the  third  schedale  is   mecuure*— 

BA  follows  :  Sale  of  ceal — 

Mr.  A.  B.  (the  name  of  the  buyer^. — Take  notice  that  you  are  to  receive  herewith  tickot 

— tons  — cwt.  — lbs.  of  coal.  Correct 

Tons.   cwt.    lbs.  toeiaht 

Weight  of  coal  and  vehicle —      —       —  wTSLt^h^ 

Tare  weight  of  vehicle _       —       _  u!'d  — 

Net  weight  of  coal  herewith  delivered  to  purchaser —       —       —  *c'o*I  i;q**t7"  * 

C.  D.  (the  name  of  the  seller).  ^^  |-^*  ^^'• 

Where  coal  is  delivered  by  means  of  a  vehicle  the  seller  mast  deliver  or  send  by  post  ^'    '-*  ''  ^  * 
or  otherwise    to    the  purchaser  or   his    servant,  before    any  part  of  the  coal   is 
unloaded,  a  ticket  or  note  in  this  form.     Any  seller  of  coal  who  delivers  a  less 
•quantity  than  is  stated  in  this  ticket  or  note  is  liable  to  a  fine. 

T.  W.  Chitty  for  the  appellants. — In  point  of  fact  we  gave 
281b.  of  coal  too  mach^  and  it  cannot  be  said  that  it  was  intended 
by  the  Act  to  render  a  person  liable  to  ptnalties  for  giving  too 
much.  That  cannot  be  the  meaning  of  sub-sect.  2  of  sect.  22. 
By  sect.  21,  sub-sect.  1,  the  seller  of  the  coal  is  to  deliver^  or 
send  by  post^  to  the  purchaser^  a  ticket  in  the  form  in  the 
schedule.  The  fact  that  this  ticket  may  be  sent  by  post  shows 
that  it  is  to  be  made  out  and  filled  up  before  the  delivery  of  the 
coal  to  the  purchaser.  Then^  by  sect.  22^  sub-sect.  2^  what  has 
to  be  inserted  in  this  ticket  is  '^a  statement  of  the  correct 
weight  of  the  vehicle^  or  of  the  vehicle  and  the  animal  drawing 
it  where  both  are  weighed  together  with  the  load,  as  well  as  the 
correct  weight  of  the  coal."  The  ''  correct  weight "  within  the 
meaning  of  this  sub-section  is  a  weight  which^  as  between  the 
seller  and  the  purchaser^  is  a  correct  weighty  and  it  cannot  be 
said  that  a  weight  which  is  in  favour  of  the  purchaser  is  not  a 
correct  weight.  The  whole  provision  of  the  Act  is  in  favour  of 
the  purchaser^  and  therefore  there  is  no  offence  committed  unless 
the  purchaser  is  prejudiced^  and  he  cannot  be  prejudiced  if  he 
gets  more  than  the  proper  amount  of  coal.  Then  by  sect.  22, 
sub-sect.  1,  the  seller  is  to  cause  ''the  weight  of  the  vehicle, 
as  well  as  of  the  coal  contained  therein,  to  be  previously 
weighed  by  a  weighing  instrument,  being  on  or  near  to  the 
place  from  which  the  coal  is  brought/'  That  contemplates  a 
previous  weighing  of  the  coal  and  the  vehicle  before  the  cart 
is  sent  out  with  the  coal,  and  such  weighing  is  evidently 
intended  to  be  at  or  near  the  place  where  the  coal  is  loaded. 
The  result  of  such  previous  weighing  under  sect.  22,  sub-sect.  1, 
is  the  ''correct  weighf  under  sub-sect.  2,  which  has  to  be 
inserted  in  the  ticket.  Then  by  sect.  27,  sub-sect.  1,  the 
purchaser  may,  if  he  chooses,  have  the  coal  or  vehicle  reweighed, 
and  if  the  result  of  this  reweighing  shows  that  the  weights  are 
as   stated,  then   the  purchaser  has  to  bear  the   costs  of  such 
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ENowLse  AMD  reweighing,  showing  that  such  reweighing  at  the  time  the  ooal 

SosB  UmTED  jg  delivered  has  nothing  to  do  with  the  previous  weighing  before 

SnroLiiB.     ^^^  ^^^  ^3  s^^^  ^^^f  ^^3  result  of  such  previous  weighings  being 

the  '*  correct  weight ''  to  be  inserted  in  the  ticket.     There  was  no 

^^^        evidence  here  that  the  weights  as  stated  in    the   ticket   were 
Weights  and  incorrect  at  the  time  the  cart  was  sent  out^  and  therefore  there 
meatures—  was  no  evidence  to  support  this  conviction,  which  ought  to  be 
^"^ll^^^  quashed. 

ttiket^         Loehnis  for  the  respondent. — At  the  time  when  the  ticket  is 

Correct      delivered  to  the  purchaser,  the  correct  weight  of  the  horse  and 

we^W—     vehicle  is  to  be  given.     "Correct  weight''  in  the  sub-section 

ascertained^---  ^©^^s  a  weight  which  is  a  correct  weight  at  the  time  when  the 

52  ^  53  Vict,  coal  is  to  be  delivered  to  the  purchaser,  and  not  a  weight  which 

c.  21, «.  22.   may  have  been  correct  at  some  previous    time.     The    weight 

here  was  incorrect,  and  therefore  the  conviction  was  right. 

Hawkins,   J. — I   think    that    this    conviction    ought    to    be 
quashed,  and  for  the  following  reasons.     By  sect.  21,  sub-sect.  1^ 
the  seller  of  the  coal  is  to  deliver,  or  cause  to  be  delivered,  or 
send  by  post  or  otherwise  to  the  purchaser,  a  ticket  or  note 
according  to   the  form   in  the  third   schedule,   containing   the 
weight  of  the  coal  and  vehicle   and   the  tare    weight    of   the 
vehicle,  and  the  weighing  evidently  contemplated  by  that  section 
is  the  weighing  mentioned  in  sect.   22.     [His  Lordship  having 
read  sect.  21,  sub-sect.  1,  the  form  of  the  ticket  in  the  third 
schedule,    and  sect.    22,   sub-sect.   1,   proceeded :]     The   form 
of  the  ticket  required  to  be  sent  to  the  purchaser  is  that  given 
in  the  third  schedule,  and  it  is  quite  clear  from  that  form  in  the 
schedule  that  it  was  in  contemplation   that   the  weight  of  the 
coal  and  vehicle  should  be  inserted  in  the  ticket,  and  that  that 
ticket  should  then  either  be  delivered  with  the  coal  or  be  sent 
by  post  to  the  purchaser.     Beading  sects.  21  and  22  together,  it 
is  clear  to  my  mind  that  the  ticket  is  to  be  delivered  containing 
the  particulars  which  are  required  by  the  form  in  the  schedule 
to  be  prepared  and  to  be  sent  out  by  post,  or  at  the  option  of 
the  seller  to  be  given  to  the  carman  for  delivery  to  the  purchaser 
before  any  part  of  the  coal  is  unloaded.     But  the  weighing  is  to- 
be  done,  and  the  amount  of  the  weight  and  the  particulars  of  it 
are  to  be  ascertained  by  a  weighing  machine  stamped  by  the 
inspector  of  weights  and  measures  and  being  near  to  the  place 
from  which  the  coal  is  brought.     That  is  the  obligation  cast  upon 
the  seller  of  the  coal,  and  reading  those  two  sections,  I  entertain 
no  doubt  that  the  object  of  the  Legislature  was  that  the  weighing 
of  the  coal  should  take  place  practically  at  the  place  from  which 
the  coal  came,  and  that  the  ticket  containing  these  two  weights 
should  be  sent  to  the  purchaser  in  order  that  he  might  have  them 
before  him  at  the  time  the  coal  was  delivered.     I  am  satisfied 
that  it  was  never  contemplated  that  there  should  be  a  ticket  of 
that  kind  sent  in  the   morning,  and  another  ticket  delivered  in 
the  afternoon.     I  think  the  ticket  that  is  to  be  delivered  to  the 
purchaser  is  that  mentioned  in  sect.  21,  containing  the  weight 
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which  is  the  result  of  the  weighing  referred  to  in  sect.  22,  sub-  Kmowlbs  and 
sect.  1 .  The  complaint  is  that  a  false  weight  was  put  upon  the  ^^^  Ldcitbd 
ticket,  though  according  to  the  constable's  evidence,  the  result     Sinclair. 

of  the  subsequent  weighing  showed  that  the  purchaser  was  bene-        

fited  by  281b.  of  coal,  and  the  appellants  were  convicted  upon        ^^' 
that  complaint.     I  think   that  all   the  preliminaries  which  are  weights  and 
required  by  the  statute  to  be  gone  through  before  the  coal  was    metuursa — 
delivered,  were  regularly  gone  through.     Certainly  a  ticket  was  ^*^  ^-^  «>«^— 
sent;  certainly   a   weight  was   put  upon   it;  and   there   is    no      ticket^ 
suggestion  that  the  coal  was  not  actually  weighed.     That  being      Ccrrwt 
so,  it  would  be  a  strong  thing  for  us  to  say  that  the  weights  as    ^f^jT 
recorded  upon  the  ticket  are  false  when  there  is  not  a  particle  of  aaeertained^ 
evidence  to  suggest  that.     I  am  of  opinion,  therefore,  that  this  52  ^  53  VieU 
conviction  was  wrong  for  the  simple  reason  that  there  was  no    c-  21,  s,  22. 
evidence  at  all  to  support  it,  and  that  upon  that  ground  it  ought 
to  be  quashed. 

Channbll,  J. — I  am  of  the  same  opinion.  I  think  it  is  clear 
for  the  reasons  stated  that  the  magistrates  were  not  right  in 
convicting  the  appellants  upon  this  charge.  The  enactment  is 
that  the  seller  shall  weigh  both  the  coal  and  the  vehicle,  or  the 
vehicle  and  the  horse  if  both  are  weighed  together,  and  that  he 
shall  do  so  beforehand ;  that  he  shall  send  the  particulars  of  the 
previous  weighing,  at  which  the  purchaser  is  not  present,  to  the 
purchaser;  then  the  purchaser  gets  his  coal,  and  then  he 
exercises  his  own  judgment  whether  it  is  worth  while  enforcing 
the  right  which  he  has  under  sect.  27  of  having  it  reweighed. 
If  the  purchaser  enforces  that  right,  and  has  the  coal  reweighed, 
then,  if  the  reweighing  goes  against  him,  he  has  to  pay  the 
costs,  as  required  by  sect.  27  (&).  If  there  were  any  doubt 
about  the  matter,  and  if  the  "  correct  weight ''  in  sect.  22, 
sub-sect.  2,  did  not  mean  the  correct  weight  as  ascertained  at 
that  previous  weighing,  then  I  think  it  would  follow,  as  con- 
tended for  on  behalf  of  the  appellants,  that  it  would  not  be  an 
offence,  if  the  incorrectness  were  in  favour  of  the  purchaser,  and 
against  the  seller,  as  in  the  present  case.  I  think  the  ^'  correct 
weight "  means  the  correct  weight  as  ascertained  at  the  place 
where  the  weighing  has  to  take  place  before  the  delivery  of  the 
coal  is  made.  Therefore  I  think  the  conviction  is  bad,  and, 
instead  of  having  further  expense  about  this  281b.  of  coal  over 
delivered,  the  simplest  course  is  to  quash  the  conviction. 

Judgment  for  the  appellcmts.     Conviction  quashed. 

Solicitors  for  the  appellants,  Sharpe,  Parker,  Pritchards,  and 
Barham,  for  Richardson  and  Marsh,  Bolton. 

Solicitors  for  the  respondent,  Rowcliffes,  Bawle,  and  Co.,  for 
/.  Hall,  Bury. 
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QUEEN'S  BENCH  DIVISION. 

Friday,  Jan.  14,  1897. 

(Before  Day  and  Lawrancb,  JJ.) 

Mc  Lean  (app.)  v.  Monk  (reap.) .  (a) 

Animals — Holding  sale  of  swine — Taking  round  swine  in  corf 
and  offering  for  sale — Diseases  of  Animals  Act,  1894  {57  ^  58 
Vict,  c.  57),  s.  22,  sub-s.  xix. — Markets  and  Fairs  {Swine 
Fever)  Order,  1896. 

By  an  order  of  the  Board  of  Agriculture,  dated  the  11th  day  of 
December,  1896,  made  in  pursuance  of  sect,  22,  sub^secL  wix., 
of  the  Diseases  of  Animals  Act^  1894,  "no  market,  fair,  sale,  or 
exhibition  of  swine  shall  be  held  in  a  district  to  which  this 
order  applies  except  as  expressly  authorised  by  this  order, ^' 
and  a  "  sale  of  swine  {not  being  in  a  swine  fever  infected  area) 
may  be  held  with  the  licence  of  the  local  authority,^' 

The  respondent  Monk  was  in  charge  of  a  horse  and  float  passing 
along  a  highway  containing  pigs,  two  of  which  had  been  pre- 
viously ordered,  and,  whilst  so  travelling,  asked  other  peopU 
if  they  wanted  to  buy  pigs,  and  subsequently  sold  them  all 
to  various  people.  This  was  not  a  swine  fever  affected  area, 
and  there  had  oeen  no  licence  obtained  from  the  local  authoritt/. 
The  m^istrates  held  that  there  had  been  no  contravention  of 
the  order  of  1896,  and  dismissed  the  information. 

Held  [dismissing  the  appeal),  thai  the  ma^traies  were  right,  fen", 
although  there  was  a  selling,  there  was  no  holding  a  sale, 

THIS  was   a  case  stated  by  two  of  Her  Majesty's  justices 
of  the  peace  acting  in  and  for  the  petty  sessional  division 
of  the  hundred  of  Leyland  in  the  county  of  Lancaster. 

1.  At  a  petty  sessions  holden  at  Chorley,  in  the  county  of 
Lancaster,  on  the  8th  day  of  June,  1897,  and  by  adjournment 
on  the  6th  day  of  July,  1897,  before  us  the  undersigned  justices 
of  the  peace  for  the  county,  an  information  laid  on  the  5th  daf 
of  June,  1897,  by  Duncan  McLean,  inspector  of  police  for  the 
county  of  Lancaster  (hereinafter  called  the  appellant),  against 
William  Monks  of  Hindley,  in  the  same  county,  pig  dealer 
(hereinafter  called  the  respondent),  was  heard  and  determined 
by  us. 

2.  The  information  was  laid  under  the  Markets  and  Fairs 
(Swine  Fever)  Order,  1896,  by  the  appellant  against  the  respon- 

(a)  Reported  by  W.  db  B.  Herbbht,  Esq.,  Barriater-at-Law. 


GHIMIKAL  LAW    0ASB8.  687 

dent^  charging  that  the  respondent  on  the  Ist  day  of  May^  1897^      MoLbait 
at  Coppall,  nnlawfally  did  remove^   expose  for   sale^  and  sell       ^^' 

certain   pigs   in   contravention   of  an   order  of  the   Board  of        * 

Agriculture^  entitled  "The  Markets  and  Fairs   (Swine  Ferer)        1897. 
Order,  1896/'  ^. ^ 

3.  Upon  the  hearing  of  the  information  it  was  proved  by    Z!Z^ 
several  witnesses,   and   admitted   by  the  respondent,  that  the     Sinne— 
respondent  (who  lives  some  ten  miles  from  Coppull,  the  place  ^^^  **^!IT 
where  the  offence  was  alleged  to  have  been  committed)  was  in  jij^^^  (SwiM 
charge  of  a  certain  horse  and  float  or  vehicle  on  wheels,  which  Fevsr)  Order^ 
was  passing  along  the  highway,  and  which  contained  a  number  1896— 57  #  5a 
of  pigs,  two  of  which  pigs  had   previously  been  ordered  upon    c.22(»fe) 
approbation  by  one  person,  and  that  the  respondent  while  so 
travelling  asked   other  persons  in   Coppull   aforesaid   if  they 

wanted  to  buy  any  pigs,  and  that  he  subsequently  sold  and 
delivered  all  the  pigs  to  four  persons  at  different  farms  in  the 
township  at  fair  and  proper  prices. 

4.  One  of  the  witnesses  for  the  prosecution  stated  that  within 
three  months  after  the  sale  to  her  three  of  the  pigs  so  sold  by 
the  respondent  died  of  swine  fever,  but  no  veterinary  or  other 
evidence  was  given  as  to  the  cause  of  death  of  such  pigs,  and  we 
considered  it  immaterial  to  the  issue  before  us. 

5.  For  the  defence  all  the  facts  were  admitted,  but  it  was 
contended  that  there  bad  been  no  contravention  of  the  Markets 
and  Fairs  (Swine  Fever)  Order^  1896,  inasmuch  as  Coppull  had 
not  been  declared  by  the  Board  of  Agriculture  to  be  in  a  swine 
fever  infected  area,  the  pigs  were  not  removed  contrary  to  any 
order  of  the  Board  of  Agriculture,  and  they  had  not  been 
exposed  for  sale  and  sold  at  a  market,  fair,  sale,  or  exhibition 
held  in  contravention  of  the  order  of  the  11th  day  of  December, 
1896;  and  it  was  admitted  by  the  appellant  that  the  township 
of  Coppull  had  not  been  declared  as  within  the  infected  area  for 
the  county  of  Lancaster. 

6.  On  the  above  facts  and  admissions  we  held  as  a  matter  of 
law  that  there  had  been  no  contravention  of  the  Markets  and 
Fairs  (Swine  Fever)  Order,  1896,  as  the  order  was  made  under 
the  Diseases  of  Animals  Act,  1894,  sect.  22,  sub-sect,  xix.,  and 

that  neither  the  sub-section  of  the  Act  nor  the  Order  of  1896  -^ 

refer  to  private  sales  such  as  those  made  by  the  respondent  in 
this  case,  and  we  thereupon  dismissed  the  information. 

7.  The  question  for  the  opinion  of  the  Court  is,  whether  our 
determination  was  right  in  point  of  law.  If  the  Court  should 
be  of  that  opinion,  the  information  to  stand  dismissed;  but  if 
the  Court  should  be  of  opinion  otherwise,  the  Court  is  humbly 
solicited  to  remit  the  case  to  us  with  an  intimation  of  their 
opinion  to  that  effect,  or  to  make  such  other  order  in  the 
premises  as  to  the  Court  shall  seem  just. 

Given  under  our  hands  this  28rd  day  of  September,  1897. 

James  Alfred  Habbis. 
H.  Ikoe  Andebton. 
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HcLbam         By  the  Diseases  of  Animals  Act^  1894  (57  &  58  Vict.  c.  b7), 

^  "•  s.  22  : 
Monk. 
The  Board  of  Agricaltare  may  make  such  orders  as  they  think  fit»  subject  utd 

Xg97.  according  to  the  provisioas  of  this  Act,  for  the  following  purposes,  or  any  of  tham: 

'  xix.  For  prohihiting  or  regulating  the  holding  of  markets,  fairs,  exhibitions,  or  sale 

Dwsojei  of     o'  *nimals. 

Swifis-^         By  the  Markets  and  Pairs  (Swine  Fever)  Order  of  1896  : 

PHvate  ****'7'      2.  Notwithstanding  any  regulation  made  by  local  authority  under  any  order  of  tiie 
Ma/rkeU  and   Board,  no  market,  fair,  sale,  or  exhibition  of  swine  shall  be  held  in  a  district  to  whieb 
Fairs  {8w%ne  ^j^jg  order  applies,  except  as  expressly  authorised  by  this  order. 
F$ver)  Order       4^  ^  ^^  q{  awine  (not  being  in  a  swine  fever  infected  area)  may  be  held  with  the 

1896—57  ^  58  licence  of  the  local  authority. 
Viet  e.  57, 

«.  22  {mix.)        Pickford,  Q.C.  and  W.  Q.  Clay  for  the  appellant. 

J".  Ogle  for  the  respondent. 

Day,  J. — There  seems  to  be  a  sellings  but  not  a  holding  of 
sale.     The  appeal  mast  be  dismissed. 

Lawbancb,  J. — ^No  donbt  the  order  meant  to  prohibit  a  sale 
like  this,  bat  it  does  not  do  so ;  therefore,  I  think  the  magis- 
trates were  right. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Ridsdale  and  Sons. 

Solicitor  for  the  respondent,  W.  W.  Oomins,  for  Henry  Bryan. 
Hindlej. 


QUEEN'S  BENCH  DIVISION. 

Friday,  Jan.  14,  1898. 

(Before  Day  and  Lawrancs,  JJ.) 

Buckley  v.  BLanson.  (a) 

Highway  surveyor — Supplying  team  work — Member  of  cUstriet 
council — Surveyor  or  not — Highway  Act,  1885  (5  4*  6  Will.  4, 
c.  50),  s.  46— Public  Health  Act,  1875  (38  ^  39  V%ct.  c.  66),  s. 
14A— Local  Govemrnsnt  Act,  1894  (56  Sp  57  Vict.  c.  73),  ss.  25, 
46. 

By  the  Highway  Act,  1835,  s.  46,  the  surveyor  of  the  parish  may 
contract  for  the  purchasing,  getting,  and  carrying  of  maierials 
required  for  the  repairing  of  the  highways,  but  he  may  not  share 
or  have  any  interest  in  any  such  contract  without  the  licence  in 
writing  of  two  justices  of  the  peace  previously  obtained  by  him, 
under  certain  penalties. 

(a)  Reported  by  W.  de  B.  Hbbbbbt,  Barrister-at-Law, 
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Sy  the  Public  Health  Act,  1875,  8.  144,  v/rban  authorities  have      Buckley 
the  powers  of  surveyors  of  highways  and  of  parish  vestries  under      „  ^' 
the  Highways  Acts,  

By  the  Local  Oovemment  Act,  1894,  s,  25,  the  district  council   of        1898. 

every  rural  district  ^^ ,     .     .     shall  also  have  as  respects  high-   „. , 

ways  all  the  powers,  duties,  and  liabilities  of  an  urban  sani-   Surveyor  — 
tary  authority  under  sects,  144  to  148  of  the  Public  Health    Employing 
Act,  1875,  and  those  sections  shall  apply  in  the  case  of  a  ru/ral  team  labour- 
district  and  of  the  council  thereof  in  like  manner  as  in  the  case      district 
of  an  urban  district  and  an  urban  authority,''     And  by  sect,  46     couneilr— 
of  that  Act  a  person  is  not  to  be  disqualified  from   being  a  ^  4"  ^  Will.  4, 
member  of  the  council  "  by  reason  of  being  interested     ,     .     .  og  a  39  y^^t 
in,  the  transport  of  materials  for  the  repair  of  roads  or  bridges  c.  55, «.  144; 
in  his  own  immediate  neighbourhood  J'  56  ^  57  Vict, 

The  respondent  H,  was  a  member  of  the  Saddleworth  District  ^'  ^^' **•  ^^» 
Council,  and  in  March,  1897,  he  on  his  own  account  let  to  hire 
a  team  to  be  used  in  repairing  a  highway  within  the  district  of 
the  council  of  which  he  was  a  member,  and  he  received  from 
the  council  payment  in  respect  thereof  He  did  not  before 
letting  for  hire  a«  aforesaid  obtain  any  licence  in  writing  from 
two  justices  of  the  pea^e.  He  was  thereupon  proceeded  against 
summarily  for  the  penalties  prescribed  by  the  Highways  Act, 
1835,  s,  46  :  But  the  magistrates  dismissed  the  summ^ons. 
Held  (dismissing  the  appeal),  that  the  magistrates  were  right. 

THIS  was  a  case  stated  by  two  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  West  Biding  in  the  county  of 
York,  for  the  purpose  of  obtaining  the  opinion  of  the  High 
Court  on  the  questions  of  law  which  arose  before  them  as  herein- 
after mentioned. 

At  a  petty  sessions  bolden  at  Uppermill  in  and  for  the  division 
of  Saddleworth,  in  the  West  Riding  of  the  county  of  York,  on 
the  14th  day  of  July  1897  two  informations,  preferred  by  George 
Frederick  Buckley  (hereinafter  called  the  appellant)  against 
Buckley  Hanson  (hereinafter  called  the  respondent)  under  sect.  6 
of  5  &  6  Will.  4,  c.  50,  charging  that  the  respondent,  on  the 
20th  day  of  March,  1897,  then  being  a  surveyor  of  the  highways 
for  the  Rural  District  of  Saddleworth  in  the  Riding,  unlawfully 
did  have  a  certain  part,  share,  and  interest  in  a  certain  contract 
or  bargain  entered  into  by  the  Saddleworth  Rural  District  Council 
with  him  for  certain  work  to  be  made  and  done  upon  and  on 
account  of  the  highways  of  the  Rural  District  of  Saddleworth, 
then  alleged  to  be  under  his  care  and  management,  and  also  on 
the  8th  day  of  March,  1897,  then  being  such  surveyor  as  afore- 
said, unlawfully  did  upon  his  own  account  use  or  let  to  hire  a 
team,  he,  the  respondent,  not  having  before  then  obtained,  from 
two  justices  of  the  peace  in  petty  sessions  assembled,  licences  in 
writing  for  the  purposes,  were  heard  and  determined  by  us,  the 
parties  respectively  being  then  present,  and  upon  such  hearing 
we  dismissed  the  informations  and  ordered  the  appellant  to  pay 
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BuoKUET     to  the  respondent  the  sum  of  IZ.  Is.  for  his  costs  incarred  by  faiiB 
j^'  in  his  defence  on  that  behalf.     And  as  the  appellant   ^wss  dis- 

'     satisfied  with  oar  determination  npon  the  hearing  of  the  inforzna- 

1898.       tions  as  being  erroneons  in  point  of  law,  and  has  pursuant  to 

7        _  the  statutes  in  that  behalf  duly  applied  to  us  in  writing  to  state 

Surveyor—  ^^^  ^ign  a  case  setting  forth  the  facts  and  grounds  of  such  our 

Employing    determination  for  the  opinion  of  this  Court,  and  has  duly  entered 

^*^^m!^^^  into  a  recognisance  as  required  by  the  statutes  in  that    behalf. 

district      ^^^  therefore  we,  the  justices,  in -compliance  with  the  applica- 

eoundl—    tiou  and  the  provisions  of  the  statutes,  do  hereby  state  the  followiog 

5^6  Will.  4,  case  : — 

38  *  '89  Vict      UpoJ^  ^^^  hearing  of  the  information  it  was  proved  on  the  part 
e.  55,  a.  144 ;  of  the  appellant  and  we  found  as  facts  : 

56^57  Vict,      1.  That  the  respondent  is  a  member  of  the  Saddleworth  Rarai 
*•  ^^^  "•  ^^»  District  Council,  and  has  acted  as  such. 

2.  That  on  the  8th  day  of  March,  1897,  being  then  a  member  of 
the  Saddleworth  Kural  District  Council,  he,  the  respondent,  did 
upon  his  own  account  use  or  let  to  hire  a  team  to  be  used  or 
employed  in  repairing  New  Tame-lane  as  a  highway  within  the 
district  of  the  Saddleworth  Rural  District  Council,  repairable  out 
of  the  rates  by  the  district  council ;  and  that  he  received  amongst 
other  items  from  the  district  council  on  the  20th  day  of  March, 
1897,  the  sum  of  16«.  in  respect  of  the  hire  of  the  team. 

3.  That  the  New  Tame-lane  is  an  ancient  parish  highway,  and 
is  situated  within  the  Kural  District  of  Saddleworth,  in  the 
immediate  neighbourhood  of  the  respondent. 

4.  That  the  respondent  did  not  first,  before  using  or  letting  to 
hire  the  team,  obtain  from  two  justices  of  the  peace  in  special 
sessions  assembled  a  licence  in  writing  to  let  to  hire  such 
team. 

It  was  contended  on  behalf  of  the  appellant  that,  by  virtue  of 
56  &  57  Vict.  c.  73  (the  Local  Government  Act,  1894),  8.25;  SS 
&  39  Vict.  c.  55  (the  Public  Health  Act,  1874),  s.  144 ;  and  6  &  6 
Will.  4,  c.  50  (the  Highway  Act,  1835),  s.  46,  the  respont^ent 
was  a  surveyor  within  the  meaning  of  the  Highway  Act,  1835, 
and  that  as  such  he  was  liable  to  the  penalty  thereby  imposed. 

It  was  also  contended  on  behalf  of  the  appellant  that  sect.  46 
of  the  Highway  Act,  1835,  has  not  been  either  directly  or  by 
implication  repealed  by  sect.  46  of  the  Local  Government  Act, 
1894. 

It  was  contended  on  behalf  of  the  respondent  that  he  was  not 
a  surveyor  within  the  meaning  of  sect.  46  of  the  Highway  Act, 
1835,  and  that  the  liability  upon  a  surveyor  under  such  Act  to  a 
penalty,  unless  he  had  obtained  the  licence  of  two  justices  in 
special  sessions  assembled,  was  in  effect  repealed  by  sect.  46  of 
the  Local  Government  Act,  1894;  and,  further,  that  sect.  46  of 
the  Local  Government  Act,  1894,  provided  that  the  district  council 
might  contract  with  a  member  of  the  council  to  supply  team  work 
in  his  own  immediate  neighbourhood. 

The  justices  being  of  opinion  (1)  that  the  term  ^^  surveyor  or 
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surveyors  "  in  sect.  46  of  the  Highway  Act,  1835,  now  applies  to     Bucklbt 
the  rural  district  council  and  not  to  any   individual ;  (2)  that      h J[io„ 

tlie  respondent,  as  an  individual,  was  not  the  surveyor  of  high-        

-ways,  and  that  it  was  not  part  of  his  duty  to  make  application  to        18^8. 
the  justices  for  licences  in  writing,  and  that,  if  it  were  incumbent  ^^j^«,_ 
on  anybody  to  make  such  application,  it  was  for  the   district   survtyor  — 
council  to  make  it,  gave  their  determination  against  the  appel-    Employing 
lant  in  the  manner  before  stated.  ^TJb^lrZf 

The  questions  of  law  arising  on  the  above  statement  for  the  dutrUt 
opinion  of  the  Court  therefore  were  :  1.  Whether  the  respondent  council- 
was  the  surveyor  of  highways  or  a  surveyor  of  highways  within  the  ^  ^^  ^^^h  f ' 
meaning  of  sect.  46  of  5  &  6  Will.  4,  c.  50;  if  so,  2.  Whether  ss^*S9Vici. 
sect.  46  of  5  &  6  Will.  4,  c.  50,  is  now  repealed  by  virtue  of  sect.  c.  55, «.  144 ; 
46  of  the  Local  Government  Act,  1894,  or  by  any  other  statute.  ^®  |_  ^^  '^^*- 
3.  Whether  the  justices  were  justified  in  law  in  dismissing  the  ^'  46.  ' 
informations,  and,  if  not,  what  should  be  done  in  the  premises. 

By  the  Highway  Act,  1835  (5  4  6  Will.  4,  c.  50),  s.  46  : 

In  every  parish  the  surveyor  may  and  is  hereby  authorised,  with  the  consent  of 
the  inhabitants  in  vestry  assembled,  to  contract  for  parohaaing,  getting,  and  carrying 
the  materials  required  for  the  repair  of  the  highway,  and  if  any  surveyor  shall  have 
any  part,  share,  or  interest,  directly  or  indirectly,  in  any  contract  or  bargain  for  work 
or  materials  to  be  made,  done,  or  provided  upon,  for,  or  on  account  of  any  of  the  high- 
way or  other  works  whatsoever  under  his  care  or  management,  or  shall  upon  his  own 
account,  directly  or  indirectly,  use  or  let  to  hire  any  team,  or  use  or  sell,  or  dispose  of 
any  materials  to  be  used  or  employed  in  making  or  repairing  such  highway  or  other 
works  as  aforesaid  (unless  a  licence  in  writing  for  the  sale  of  any  such  materials  or  to 
let  to  hire  any  such  team,  be  first  obtained  from  two  justices  of  the  peace  in  special 
sessions  assembled),  he  shall  forfeit  for  every  such  ofifence  on  conviction,  any  sum  not 
exceeding  ten  pounds,  and  be  for  ever  after  incapable  of  being  employed  as  a  surveyor 
with  a  salary  under  the  authority  of  this  Act. 

By  the  Pablic  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s. 
144: 

Every  urban  authority  shall  within  their  district  exclusively  of  any  other  person 
execute  the  office  of  and  be  surveyor  of  highways,  and  have,  exercise,  and  be  subject 
to  all  the  powers,  authorities,  duties  and  liabilities  of  surveyors  of  highways  under 
the  law  for  the  time  being  in  force,  save  so  far  an  such  powers,  authorities,  or 
duties  are  or  may  be  inconsistent  wiih  the  provisions  of  this  Act ;  every  urban  autho- 
rity shall  also  have,  exercise,  and  be  subject  to  all  the  powers,  authorities,  duties,  and 
liabilities  which  by  the  Highway  Act,  1835,  or  any  other  Act  amending  the  same,  are 
vested  in  and  given  to  the  inhabitants  in  vestry  assembled  of  any  parish  within  their 
district.  All  ministerial  acts  required  by  any  Act  of  Parliament  to  be  done  by  or  to 
the  surveyor  of  highways  may  be  done  by  or  to  the  surveyor  of  the  urban  authority, 
or  by  or  to  such  other  person  as  they  may  appoint. 

By  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s. 
25: 

(1.)  As  from  the  appointed  day  there  shall  bo  transferred  to  the  district  council  of 
every  rural  district  all  the  powers,  duties,  and  liabilities  of  the  rural  sanitary  authority 
in  the  difitrict,  and  of  any  highway  authority  in  the  district,  and  highway  boards 
shall  cease  to  exist>  and  rural  district  councils  shall  be  the  successors  of  the  rural 
sanitary  authority  and  highway  authority,  and  shall  also  have  as  respects  highways 
all  the  powers,  duties,  and  liabilities  of  an  urban  sanitary  authority  under  sections 
one  hundred  and  forty- four  to  one  hundred  and  forty-eight  of  the  Public  Health  Aot, 
1875,  and  those  sections  shall  apply  in  the  case  of  a  rural  district,  and  of  the  council 
thereof,  in  like  manner  as  in  the  case  of  an  urban  district  and  an  urban  authority. 

Harper    {Macmorran,    Q.C.   with    him),   for    the    appellant, 

Y  Y  2 


692  CBIMINAL   LAW   CASES. 

Bdcklet     referred   to  the  Highway  Act,  1835,  s.  46 ;  the  Public  Health 
Hanson      ^^^'  187 b,  s.  144;  the  Local   Government  Act,  1894,  ss.  25  (1), 


144.     The  case  of  Bartle  v.  Piggott  (31  L.  T.  Rep.  404)  decided 

1898.        payments  were  illegal.     [Laweancb,  J. — That  case  does  not  help 

7        __  you  at  all.] 

Surveyor—        ^'  ^'  Ricssell,  Q.C.  (with  him  Mallinson)  for  the  respondent. 

Employing    — The  application  is  wholly  misconceived.     Hanson  never  was  a 

^^^J^^^f^  surveyor  of  highways.     The  district  council  as  a  corporate  body 

distHet      are  the  surveyors. 

counHl—         Day,  J. — I  find  against  the  appellant  in  fact  and  law,  and  the 
5^6  iTiU.  4,  appeal  must  be  dismissed  with  costs. 
88  ^39  Vict      Lawrance,  J. — I  concur. 

c.  55,  s.  144;  Appp.al  dismissed. 

56  4r  57  Viet.      Solicitors  for  the  appellant,  Learoyd,  James,  and  Mellor,  for 
^-  ^^4^**^^'  Learoyd  and  Co,,  Huddersfield. 

Solicitors  for  the  respondent.  Busk  and  Mellor,  for  Bradbury, 
Ashton-under-Lyne. 


QUBEN^S  BENCH  DIVISION. 
Tuesday,  Jan.  18,  1898. 

(Before  Day  and  Lawrancb,  JJ.) 

BuLLBN  (app.)  V.  Wakbly  (resp.).  (a) 

Highway — Cutting    trees    near — Timber     trees — Yew — Highway 
Act  1835  (5  (J-  6  Will.  4,  c.  50),  ss.  65,  66. 

By  the  Highway  Act,  1835,  s.  65,  if  any  obstruction  is  caused  to 
any  way  by  a  tree  the  owner  may  be  sumTnioned  by  the  surveyor 
to  show  cause  why  such  tree  is  not  lopped,  or  why  the  obstruction 
should  not  be  removed,  and  the  owner  sivall  comply  with  the  order 
of  the  magistrates  within  ten  days  of  the  order  being  left  on 
him. 

By  sect.  66  ;  '^  Provided  always  •  .  .  that  no  person  shall  he 
obliged  to  fell  any  timber  trees  growing  in  hedges  at  any  time 
whatsoever,  except  where  the  highways  shall  be  ordered  to  he 
widened  or  enlarged  a^  herein  mentioned,  or  then  to  cut  dovm 
.     .     .     any  oak     .     .     .     except  in  the  months  of  April,  May, 

(a)  Reported  by  W.  di  B.  Hbbbibt,  Esq.,  Barrister-at-Law. 
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CT  June,  or  any  ash,  elm,  or  other  trees  in  any  other  months      Bulmw 
than  December,  January,  February,  or  March.  y.  *• 

The  appellant  Bullen  was  summoned  under  sect,  6b  for  that  a  yew ' 

tree  growing  on  his  lands  obstructed  a  carriage-way,  and  the  1898. 
magistrates  made  an  order  for  its  removal.  It  was  contended  7  _ 
on  his  behalf  that,  as  no  order  had  been  made  for  widening  the  cvSting  trees 
road,  under  sect.  66,  he  could  not  be  ordered  to  remove  it,  even  if  n«ar—  Timber 
it  was  an  obstruction.  But,  even  ij  they  could  order  its  zJ^^'T^  \!^ 
removal,  they  could  not  do  so  in  July,  when  they  made  the  ^,65*66.  * 
order. 

Held  {affirming  the  magistrate),  that  the  order  was  right,  and  that 
sect,  66  did  not  apply  to  such  a  case  as  this  at  all, 

THIS  was  a  special  case  stated  by  two  of  the  justices  of  the 
peace  for  the  county  of  Dorset. 

At  a  petty  sessions  held  at  Bridport  on  the  19  th  day  of  July^ 
1897,  a  complaint  was  preferred  by  the  respondent  against  the 
appellant  under  sect.  65  of  the  Highway  Act,  1835,  that  the 
carriage-way  or  cartway  leading  from  Bettiscombe  to  Marshwood 
Cross  was  obstructed  by  a  tree,  and  that  such  tree  was  growing 
on  lands  known  as  Cowdea,  in  the  parish  of  Marshwood,  in  the 
occupation  of  Robert  Long,  and  of  which  John  B.  T.  Bullen,  the 
appellant,  was  the  owner,  next  adjoining  such  carriage  or  cart- 
way. 

On  the  hearing  of  the  case  it  was  proved  on  behalf  of  the 
respondent,  who  was  the  surveyor  of  highways  for  the  Kural 
District  Council  of  Beaminster,  that  the  tree  was  an  old  yew ; 
that  notices  had  been  served  on  Long  and  on  the  appellant  to 
move  the  tree,  as  it  caused  an  obstruction  to  the  highway  ;  that 
no  order  bad  been  made  for  the  enlargement  or  widening  of  the 
highway,  but  as  the  tree  existed  it  was  a  nuisance  and  danger. 

The  appellant  offered  no  evidence  at  the  hearing. 

It  was  contended  on  behalf  of  the  appellant :  (1)  that,  as  it 
was  admitted  by  the  respondent  that  no  order  had  been  made  for 
widening  or  enlarging  the  highway,  sect.  66  precluded  the 
appellant  from  being  obliged  or  ordered  to  remove  the  tree  in 
question  even  if  it  was  an  obstruction  to  the  highway ;  and  (2) 
that^  having  regard  to  that  section,  the  justices  could  not  under 
any  circumstances  at  the  date  of  the  hearing  of  the  complaint, 
namely,  on  the  19th  day  of  July,  1897,  ma^ke  an  order  for  the 
removal  of  the  tree  in  question. 

But  the  justices  were  of  opinion  that  the  tree  in  question  was  a 
distinct  obstruction  and  a  source  of  danger  to  the  public ;  and 
further,  that  the  constructions  placed  upon  sect.  66  by  the  appel- 
lants were  not  the  right  ones,  and,  if  right,  would  render  the 
purpose  of  sect.  65,  as  to  the  removal  of  obstructions  by  trees, 
abortive,  and  that  the  right  construction  of  sect.  66  merely  was 
to  relieve  the  appellant  from  the  obligation  of  carrying  out  the 
order  of  removal  till  December. 

The  justices  further  determined  that  the  tree  had  not  been 
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BuLLKf      planted  for  ornament^  or  for  shelter  to  any  hop-ground^  hoose, 
^'         building,  or  court-yard  of  the  owner  thereof,  and  was  an  obstmc- 

'     tion  to  the  highway,  and  they  ordered  it  to  be  removed. 

1898  The  questions  for  the  determination  of  the  Court  were  T^hether 

7      _   (1),  as  no  order  had  been  made  for  widening  or  enlarg'ing^  the 

Qviting\ree$  highway,  sect.  65  confers  no  power  upon  the  justices  to  order  the 

near^  Timbw  removal  of  the  tree,  even  if  it  obstructs  the  highway ;    (2)   the 

any  circumstances  make  an  order  on  the 
for  the  removal  of  the  tree. 


near — xtvnoer  rciuuvox   ujl    i/ut?    bioo,  ovi 

^TfT~^  fa^  justices  could  not  under 
ttCw:  IStli  ^7  of  J°^e.  1897, 


By  the  Highway  Act  1835  (5  &  6  Will.  4,  c.  50),  s.  65  : 

If  the  surveyor  shall  think  that  any  carriage-way  or  pathway  is  projndioad   by 
the  shade  of  any  hedges,  or  by  any  trees,  except  those  trees  planted  for  ornament  or 
for  shelter  to  any  hop-groand,  house,  building,  or  courtyard  of  the  owner  thereof 
growing  in  or  near  such  hedges  or  other  fences,  and    that  the  sun  and  wind  are 
excluded  from  such  highway,  to  the  damage  thereof,  or  if  any  obstruction  is  caused 
in  any  carriage-way  or  cartway  by  any  hedge  or  tree,  it  shall  be  lawful  for  any  one 
justice  of  the  peace,  on  the  application  of  the  said  surrey  or,  to  summon  the  owner 
of  the   land  on  which  such   hedges  or  trees  are  growing  next  adjoining   to  such 
carriage-way  or  cartway  to  appear  before  the  justices  at  a  special  session  for  the 
highways  to  show  cause  why  the   said  hedges  were  not  cut,  pruned,  or  plashed,  or 
such  trees  not  pruned,  or  lopped,  in  such  manner  that  the  carriage-way  or  cartway 
shall  not  be  prejudiced  by  the  shade  thereof,  aud  that  the  sun  and  wind  may  not  be 
excluded  by  such  carriage-way  or  cartway  to  the  damage  thereof,  or  why  the  obstrae- 
tion  caused  in  such  carriage-way  or  cartway  should  not  be  removed,  and  the  question 
as  to  the  cutting  pruning,  or  plashing  such  hedges,  or  the  pruning  and  lopping  such 
trees,  or  the  removal  of  such  obstruction  as  aforesaid,  shall  upon  proof  of  the  aervioe 
of  such  summons,  and  whether  the  said  owner  attend  or  not,  be  determined  at  the 
discretion  of  such  last-mentioned  justices,  and  if  such  justices  shall  order  and  direct 
that  such  hedges  shall  be  cut,  pruned,  or  plashed,  or  such  trees  pruned  or  lopped  in 
manner  aforesaid,  or  such  obstruction  removed,  the  said  owner  shall  comply  there- 
with within  ten  days  after  a  copy  of  such  order  shall  have  been  left  at  the  usual 
place  of  abode  of  the  said  owner  or  of  his  steward  or  agent,  and  in  default  thereof 
shall  forfeit  on  conviction  a  sum  not  exceeding  forty  shillings,  and  the  said  surveyor, 
if  the  order  of  the  said  justices  is  not  complied  with,  shall,  and  he  is  hereby  autho- 
rised and  required  to  cut,  prune,  or  plash  such  hedges,  and  to  prune  and  lop  such 
trees,  for  the  benefit  and  improvement  of  the  highway,  and  to  remove  such  olwtruc- 
tion  as  aforesaid,  to  the  best  of  his  skill  and  judgment,  and  according  to  the  true 
intent  and  meaning  of  this  Act. 

By  sect.  66 : 

Provided  always,  that  no  person  shall  be  compelled  nor  any  surveyor  permitted,  to 
cut  or  prune  any  hedge  at  any  other  time  than  between  the  last  day  of  September 
and  the  last  day  of  March ;  and  that  no  person  shall  be  obliged  to  fell  any  timber 
trees  growing  in  hedges  at  any  time  whatsoever  except  where  the  highways  shall  be 
ordered  to  be  widened  or  enlarged  as  herein  mentioned,  or  then  to  cut  down  or  grub 
up  any  oak  trees  growing  in  such  highway  or  in  such  hedges  except  in  the  months  of 
April,  May,  or  June,  or  any  ash,  elm,  or  other  trees  in  any  other  months  than 
December,  January,  February,  or  March. 

E.  U.  Bullen  and  Oane  for  the  appeUant. 

Alex.  Glen  for  the  respondent. 

Dat,  J. — I  cannot  see  any  objection  to  this  order.  It  is  an 
ordinary  one  and  must  stand.     The  magistrates  were  right. 

Lawbance,  J. — I  agree.  If  the  counsel  for  the  appellant  is 
right,  and  sect.  66  applies,  and  this  yew  is  a  timber  tree,  the 
appellant  cannot  be  made  to  cut  down  this  tree  at  all.  But  what 
is  dealt  with  here  is  sect.  65.     Sect.  66  could  not  apply  to  this 
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case  at  all.     The  question  is  one   of  obstruction   or  not,    not  Bullsn 

whether  it  is  a  timber  tree  or  not.  w.  Jir^ 

Appeal  dtsmissed,  

Solicitors  for  the  appellant,  Savery  and  Stevens,  1898. 

Solicitor  for  the   respondent,  J.  P.   Rutland,   for   B.  Leigh,  ^^"^  _ 

Beaminster.  Cutting  tree$ 


Timber 

WilL  4,  c.  50, 
M.  65, 66. 
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Thursday,  Jan.  20,  1898. 
(Before  Day  and  Lawbance,  JJ.) 
Millard  (app.)  v.  Wastall  (resp.).(a) 

Public  health — Smoke  nuisance — Notice  to  abate — No  spedjica^ 
lion  of  works  to  be  done — Public  Health  Act,  1875  (38  ^  39 
Vict  c.  55),  ss,  91,  94. 

By  sect.  94  of  the  Public  Health  Act,  1875,  the  notice  required 
under  sect.  91  to  abate  a  nuisance  shall  be  a  notice  requiring 
the  person  causing  the  nuisance  "  to  abate  the  same  within  a 
time  to  be  specified  in  the  notice,  and  to  execute  such  works  and 
do  such  things  as  may  be  necessary  for  that  purpose." 

The  respondent  Wastall  was  summoned  before  the  justices,  under 
sect.  91  and  subsequent  sections,  for  permitting  black  smoke  to 
be  discharged  from  a  chimney  not  being  a  chimney  belonging  to 
a  private  dwelling-house  in  such  quantity  as  to  he  a  nuisance. 

A  preliminary  objection  was  taken  that  the  notice  under  the 
Act  was  bad  on  the  ground  that  it  did  not  set  out  the  works 
required  to  be  done  in  order  to  remedy  the  nuisance. 

The  justices  upheld  the  objection  and  dismissed  the  summons. 

Held  {reversing  the  decision  of  the  justices),  that  the  notice  was 
quite  sufficient,  as  no  works  were  required  to  be  done,  but  only 
the  black  smoke  to  be  stopped. 

THIS  was  a  case  stated  by  two  of  Her  Majesty's  justices  of 
the  peace  for  the  boroagh  of  Bamsgate  in  the  county  of 
Kent,  under  the  statute  42  &  43  Vict.  c.  49,  on  the  application 
in  writing  of  the  appellant,  who  was  dissatisfied  with  their 
determination  on  the  question  of  law  hereinafter  stated. 

At  the  hearing  of  a  certain  complaint  preferred  by  the  appel- 
lant acting  as  inspector  of  nuisances  for  the  boroagh  of  Bams- 
gate, against  the  respondent  stating  that  there  exists  in  or  on 

(a)  Reported  by  W.  ]>■  B.  Hbrbsbt,  Esq.,  Barriater-at-Law. 
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MiLLABD  certain  premises  being  a  factory  situated  at  the  rear  of   N'o.  61, 

^   ^'  Queen-street,  in  the  parish  of  Uamsgate,  the  following  nmsance, 

that  is  to  say,  a  chimney  (not  being  the  chimney  of  a  private 

1898  dwelling-house)  sending  forth  black  smoke  in  such  a  quantity  as 

."^       _  to  be  a  nuisance,  and  that  the  nuisance  arises  by  the  sufferance 

Smoke—  ^^  ^°®  Emest  Edward  Wastall,  the  occupier  of  the  premises, 

Notice  to  and  that  Emest  Edward  Wastall  ha^  made  default  in  complying 

2?***~"   f  ^itJ^  *be  requisitions  of  a  certain  notice  served  upon  him  on  the 

mt^^  26th  day  of  June,  1897,  requiring  him  to  abate  such  nuisance. 

Works  not  The  following  facts  were  proved  before  the  justices  : — 

specified—  That  the  respondent  was  the  occupier  of  the  premises.  No.  61, 

Health  Act  Q*i6©ii-8treet,  Bamsgate,  and  the  factory  referred  to. 

1875—  *  That  on  the  26th  day  of  June,  1897,  the  appellant  served  on 

38  4*89  Vict,  the  respondent  a  notice  in  the  following  terms  : 

c.  65, 88. 91,  ^  ® 

94.  The  Public  Health  Act,  1875.— To  Mr.  Ernest  Edward  Wastall,  the  occupier  oC 

certain  premises  being  a  factory  at  the  rear  of  No.  61,  Qaeen-street,  and  situate  in  the 
parish  of  Ramsgate,  and  within  the  borough  of  Ramsgate. — Take  notice  that  ander 
the  provisions  ef  the  Public  Health  Act,  1875,  the  committee  appointed  by  the 
council  of  the  borough  of  Ramsgate  (being  the  urban  district  council  of  the  borough) 
to  execute  such  portions  of  the  Act  as  relate  to  nuisances,  and  acting  as  the  local 
authority  for  the  said  borough,  being  satisfied  of  the  existence  of  a  nuisance  at  the 
premises  above  described  arising  from  a  chimney  in  the  rear  (^not  being  a  chimney  of 
a  private  dwelling-house)  sending  forth  black  smoke  in  such  a  quantity  as  to  be  a 
nuisance,  do  hereby  require  you  within  seven  days  from  the  service  of  this  notice  to 
abate  the  same,  and  for  that  purpose  to  abstain  at  all  times  hereafter  from  doing  or 
suffering  to  be  done  anything  which  shall  cause  the  chimney  to  send  forth  black 
smoke  in  such  quantity  as  to  be  a  nuisance.  If  you  make  default  in  complying  with 
the  requisitions  of  this  notice,  or  if  the  nuisance  though  abated  is  likely  to  recnr,  a 
summons  will  be  issued  requiring  your  attendance  to  answer  a  complaint  which  will 
be  made  before  a  court  of  summary  jurisdiction  for  enforcing  the  abatement  of  the 
nuisance,  and  prohibiting  a  recurrence  thereof,  and  for  recovering  the  costs  and 
penalties  that  may  be  incurred  thereby. — Dated  this  25th  day  of  June,  1897. — 
William  David  Millabd,  Inspector  of  Nuisances  to  the  sud  Urban  District 
Council. 

That  on  varions  dates  between  the  7th  day  of  May  and  the 
28rd  day  of  July,  1897,  black  smoke  was  seen  issuing  from  the 
chimney  of  the  factory  which  was  described  by  the  witnesses  as 
being  in  such  quantities  as  to  be  a  nuisance. 

It  was  contended  on  behalf  of  the  respondent,  that  the  notice 
set  out  above  and  served  on  the  respondent  by  the  appellant  was 
not  sufficient  notice  in  pursuance  of  sect.  94  of  the  Public 
Health  Act,  1875,  as  it  did  not  specify  the  works  required  to  be 
done  in  order  to  abate  the  alleged  nuisance,  and  was  not  in 
accordance  with  the  forms  in  the  schedule  to  the  Act^  which  are 
made  part  of  the  Act  by  sect.  317  thereof. 

The  attention  of  the  justices  was  further  directed  to  the  case 
of  Beg.  V.  Wheatley  (54  L.  T.  Rep.  680 ;  16  Q.  B.  Div.  34). 

They  were  of  opinion  that  the  notices  given  by  the  appellant 
to  the  respondent  did  not  comply  with  the  requirement  of  the 
Public  Health  Act,  having  regard  to  the  decision  referred  to, 
and  they  therefore  dismissed  the  complaint  on  that  gpround,  and 
without  calling  upon  the  respondent  for  evidence  or  deciding  the 
case  on  its  merits. 

The  question  of  law  upon  which  the  case  is  stated^  and  for  the 
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opinion  of  the  Court  therefore,  was :  (1)  Whether  the  notice  given  Millard 

by  the  appellant  to  the  respondent  was  a  good  and  saf&cient  notice  ^  ^' 

to  abate  a  nuisance,  and  the  justices  should  have  heard  evidence         

for  the  respondent  and  adjudicated  on  the  case ;  or  (2)  Whether,        1898. 

the  notice  being   defective   and   insufficient,   the  justices  were  ^  . 

right  in  dismissing  the  case  without  deciding  on  its  merits.  Smohe— 

If  the  Court  should  be  of  opinion  that  their  construction  of  the  Notice  to 

requirements  of  the  Act  as  to  the  notice  was  correct,  then  the  ^^'^~ 

order  of  dismissal  was  to  stand ;  but  if  the  Court  should  be  of  ^^^^1. 

opinion  otherwise,  thenit  was  desired  that  the  Court  would,  accord-  Works  not 

ing  to  the  power  vested  in  it  by  statute,  remit  the  case  back  to  •pedfUd^ 

the  justices,  with  the  opinion  of  the  Court  thereon,  in  order  that  s^n^  Act 
they  might  hear  the  respondent's  witnesses  and  adjudicate  upon       1875— 
the  complaint.                                                                                        38  #  39  Vict, 

c.  55  B8  91 

By  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  91 :  »*■ ' 

For  the  purpoMS  of  this  Act  .  .  .  (7)  .  .  .  any  ohimnev  (not  being  the 
chimney  of  a  private  dwelling-houae)  Bending  forth  black  smoke  in  such  quantity  as 
to  be  a  nuisance  .  •  .  shaU  be  deemed  to  be  nuisances  liable  to  be  dealt  with 
summarily  in  manner  provided  by  this  Act. 

By  sect.  94 : 

On  the  receipt  of  any  information  respecting  the  existence  of  a  nuisance  the  local 
authority  shall,  if  satisfied  of  the  existence  of  a  nuisance,  serve  a  notice  on  the 
person  by  whose  act,  default,  or  sufferance  the  nuisance  arises  or  continues,  or  if 
such  person  cannot  be  found,  on  the  owner  or  occupier  of  the  premises  on  which  the 
nuisance  arises,  requiring  him  to  abate  the  same  within  a  time  to  be  specified  in  the 
notice,  and  to  execute  such  works  and  do  such  things  as  may  be  necessary  for  that 
purpose. 

F,  Low  for  the  appellant. 

The  respondent  did  not  appear. 

Day,  J. — No  one  has  seen  fit  to  appear  for  the  respondent, 
and  the  notice  is  quite  su£Scient  as  far  as  I  can  see.  There  is  no 
specific  to  cure'  chimneys,  and  the  authorities  are  not  bound  to 
invent  "  works  '*  in  their  notice  to  remedy.  They  do  not  want 
any  works  done,  but  only  the  black  smoke  stopped. 

Lawrancb,  'J. — I  agree.  That  is  under  sect.  91,  and  does  not 
come  under  sect.  96. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Meredith ,  Roberts y  and  Mills ,  for 
Evhhard,  Bamsgate. 
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QUEBN^S  BENCH  DIVISION. 
Jan.  26  and  27,  1898. 

(Before  Day  and  Law»4KCB,  JJ.) 

Rogers  (app.)  v.  The  Manchester  Central  Packing  CoMPANy 

(resps.).  (a) 

Factory — Bleaching  and  dyeing  works — Hooking,  lapping,  packing, 
—Factory  and  Workshop  Act,  1878  (41  Vict.  c.  16),  8.  9'6, 
Fov/rth  ScheduU,  Part  1,  sect.  2. 

By  the  Factory  and  Workshop  Act,  1878,  in  the  Fourth  Schedule^ 
Part  1,  84ct.  2,  bleaching  and  dyeing  works  are  defined  as 
"  any  premises  in  which  bleaching,  beetling,  dyeing,  calendering, 
finishing,  hooking,  lapping,  and  making-up  and  packing  any 
yam  or  cloth  of  any  material,  or  the  dressing  or  finishing  of 
lace,  or  any  one  or  more  of  such  processes,  or  any  process  inci- 
dental thereto,  are  or  is  carried  on.'' 

By  sect.  93,  the  word  ^'factory"  means  *'  textile  factory  and  nofi- 
textile  factory,"  and  '^  non-textile  factory  '^  includes  any  pUices 
named  in  Part  1  of  the  Fourth  Schedule. 

The  respondents  were  engaged  in  hooking,  lapping,  making-up, 
and  packing  cloth  for  exportation,  which  they  received  in  a 
finished  state  from  the  manufacturers.  They  were  summoned 
by  the  appellant  for  employing  a  young  woman  contrary  to 
the  Factory  Acts.  It  was  contended  on  behalf  of  the  respon- 
dents that  their  premises  were  not  a  factory  within  the 
meaning  of  the  Act,  as  the  hooking,  lapping,  making-v/p,  and 
packing  ivere  not  carried  on  incidentally  to  bleaching  and 
dyeing. 

The  magistrates  decided  in  favour  of  the  respondents. 

Held,  that  the  decision  was  wrong,  as  the  premises  came  within 
''  bleaching  and  dyeing  works  "  as  defined  by  the  Act,  though 
not  within  the  ordinary  sense. 

CASE  stated  by  the  stipendiary  magistrate  for  the  city  of 
Manchester. 
Upon  the  hearing  of  a  certain  information  preferred  by  the 
appellant,  Her  Majesty^s  Inspector  of  Factories  for  the  Man- 
chester district  under  the  Factory  and  Workshops  Act,  1878  to 
1895,  that,  on  the  28th  day  of  Jane,  1897,  the  respondents  then 
and  there  (in  the  city  of  Manchester)   being  the  occupiers  of  a 

(a)  R^)ortod  by  W.  db  B.  Hiobbsrt,  Esq.,  Barriiter-at-Law. 
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certain  factory,  the  same  being  a  factory  within  the  trae  intent      Roobbb 
and  meaning  of  the  Acts,  did  employ  one  Agnes  Sarcli£fe,  a        ,p^ 
young  person,  after  the  hoar  of  eight  o^ clock  in  the  afternoon,  Manchbbtsr 
contrary  to  the  provisions  of  the  said  Acts.  Ckktral 

After  the  hearing  of  the  case  he  dismissed  the  information  on     qq^^^ 

the  27th  day  of  August,  1897,  on  the  ground  that  the  premises        

of   the  respondent  were  not  a  factory  within  the  meaning  of  the        1898. 
Act  recited.  _   '  , 

The  following  facts  were  admitted  by  both  parties  :  Workshop 

That  the  respondents   were   the   occupiers   of  the   premises   AeU  1878— 
referred  to  in  the   information,  and  that  they  carried  on  the    ^^^ 
business  of  making-up  and  packers  therein.     That  this  business   and^dy^eing 
is  exclusively  the  hooking,  lapping,  making-up,  and  packing  of      works- 
cloth  for  exportation,  and  that  in  the  course  of  snch  business  Rooking, 
they  received  the  cloth  from  their  employers,  the  shipping  mer-    I^^j^^g^ 
chants,  in  the  finished  condition  in  which  it  was  received  from  414-42  Viet. 
the  manufacturers.     Accordiue  to  the  respondents'  instructions   «•  1^,  »•  93, 
from  the  merchant  owner  of  the  cloths,  the  respondents  measure         7  2 
and  cut  it  into  lengths ;  and  these  lengths  are  then  folded  in 
different  ways  by  the  respondents  according  to  the  instructions 
of  the  shipping  merchant.     After  binding  or  stitching  the  ends 
of  the  folds  together  in  order  to  keep  them  straight,  the  cloth  is 
made   up   into   neat   parcels,   and   plain   or   commercial  labels, 
descriptive  of  the  contents  are  a£Sxed  thereon.     A  number  of 
these  parcels  are  then  placed  together  and  hydraulic  pressure 
is  applied  to  reduce  the  bulk,  and   so  lessen  the  cost  of  transit. 
All  the  above-mentioned  processes  are  carried  on  by  the  respon- 
dents, who  usually  despatch  the  packed  goods  direct  from  their 
warehouse  to  the  respective  shipowners  for  delivery  to  the  ship- 
ping merchant's  customers  abroad. 

It  was  further  admitted  that  the  processes  in  the  respondents' 
business  hereinbefore  described  are  essential  processes  in  their 
business  and  are  properly  called  hooking,  lapping,  making-up, 
and  packing ;  that  mechanical  power  was  used  by  the  respon- 
dents in  aid  of  some  of  these  processes,  and  that  by  the  opera- 
tion of  " hooking '*  and  "lapping''  the  cloth  is  measured  and 
folded,  but  that  none  of  the  processes  are  carried  on  by  the 
respondents  as  incidental  to  bleaching  or  dyeing. 

It  was  admitted  by  the  respondents  that  the  young  person 
named  in  the  information  was  employed  by  them  on  the 
premises  in  the  process  of  hooking  cloth  at  8.50  p.m.  on  the 
day  stated. 

It  was  further  admitted  that  all  the  processes  of  bleaching, 
beetling,  dyeing,  calendering,  finishing,  hooking,  lapping,  and 
making-up  and  packing  of  cloth,  enumerated  in  the  sub-schedule 
cited,  are  frequently  carried  on  together  in  the  same  works  or 
premises  which  are  known  as  and  are  commonly  called  bleaching 
and  dyeing  works,  bnt  that  one  or  more  of  these  processes,  and 
in  particular  hooking,  lapping,  making-up,  and  packing,  are  also 
carried  on  as  separate  trades  by  different  employers,  also  that 
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RoGBRs      one  or  more  of  the  processes  of  hooking,  lapping,  making-ap, 

The         ^^  packing  is  or  are  carried  on  in  all  bleach  or  dyeworks. 

Manchester        ^^  ^^^  ^'^o  admitted  that  it  was  part  of  the  bargain  between 

Central      the  merchant  and  his  customers  that  the  cloth  shoald  be  made 

Packing      ^p  ^^  ^  particular  way,  and  that  the  packer  was  to  make  ap  the 

'     cloth  accordingly  in  the  way  in  which  the  merchant  knew  the 

1898         customer  desired,  but  such  instructions  were  received  from  the 

Poce^  and  ^'^Wiog^^rchant  only. 

Workshop         Lastly,    it   was   admitted    by   the   respondents   that,    if  their 

Acty  J  878—   premises  came  within  the  definition  of  a  factory  under  the  93rd 

Rr^^5?~~     section  of  the  Act  41  Vict.  c.  16,  the  young  person  named  in  the 

and^dy&ing    information  was  employed  contrary  to  the  provisions  of  the  Act 

works—      on  the  day  charged. 

Hooking,         It  ^g^g  contended  for  the  respondents  that  their  premises  were 

^^^Hng^    not  a  factory  within  the  meaning  of  sect.  93  of  the  Act  for   the 

41  4*42  Vict,  following  reasons  : — (a)  That  the  hooking,  lapping,  and  making- 

c.  16, 8. 93,    up  and  packing  were  not  carried  on  incidentally  to  bleaching'  and 

uch.4,pt.  1,   dyeing,     {b)  That  the  operation  of  folding  and  making-up  the 

cloth  was  not  an  adaptation  for  sale. 

The  appellant  contended  that  any  premises  where  hooking, 
lapping,  and  making-up,  and.  packing  were  carried  on  were 
a  bleaching  and  dyeing  works  within  the  sub-schedule  cited,  and 
therefore  a  factory  under  sect.  93  of  the  Act,  and  he  relied  on  the 
words  '^  any  one  or  more  of  such  processes ''  in  the  schedule,  and 
on  the  word  *'  warehouses''  in  sect.  93  of  the  Act.  Alternatively 
that  the  making  up  of  the  goods  by  the  aid  of  mechanical  power 
in  a  particular  way  as  described,  to  suit  the  merchant's  customers, 
was  an  adaptation  for  sale. 

The  magistrates  being  of  opinion  that  the  respondents'  con- 
tention on  both  points  was  right,  gave  his  determination  against 
the  appellant  in  the  manner  before  stated. 

The  question  of  law  upon  which  the  case  was  stated  for  the 
opinion  of  the  Court,  therefore,  was  whether,  upon  the  facts  above 
stated,  the  respondents'  premises  were  a  factory  within  sect.  93 
of  the  Factory  and  Workshop  Act,  1878  (41  Vict.  c.  16). 

By  the  Factory  and  Workshop  Act,  1878  (41  Vict.  c.  16), 
8.93: 

The  expression  '*  Factory  "  in  this  Act  means  a  textile  factory  and  non-taxtUe 
factory,  or  either  of  such  descriptions  of  factories. 

The  expression  '*  Non- textile  factory  "  in  this  Act  means  : — (1)  Any  works,  ware- 
houses, furnaces,  mills,  foundries,  or  places  named  in  part  1  of  the  4th  Schedule  in 
the  Act  .  .  .  (8)  Alse  any  premises,  wherein,  or  within  the  close  or  curtilage  or 
precincts  of  which  any  manual  labour  is  exercised  by  way  of  trade  or  for  purposes  of 
gain  in  or  incidental  to  the  following  purposes,  or  any  of  them,  that  is  to  say, 
(a)  .  .  .  (6)  .  .  .  (c)  In  or  incidental  to  the  adapting  for  sale  of  any  article, 
and  wherein  or  within  the  close  or  curtilage  or  precincts  of  which  steam,  water,  or 
other  mechanical  power  is  used  in  aid  of  the  manufacturing  process  carried  on  there. 

By  the  4tli  Schedule,  part  1,  sect.  2  : 

**'  Bleaching  and  Dyeing  Works,"  that  is  to  say,  any  premises  in  which  bleaohing, 
dyeing,  calendering,  finishing,  hooking,  lapping,  and  making-up  and  packing  any 
yam  or  cloth  of  any  materiid,  or  the  dressing  or  finishing  of  lace,  or  any  one  or 
more  of  such  processes,  or  any  process  incidental  thereto  is  carried  on. 
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The  Attorney-General  (Sir  R.  Webster,  Q.C.)  and  H,  Sutton      Roobbs 
for  the  appellant. — It  is  quite  clear,  on  looking  at  the  coarse  of        J'- 
legislation,  that    these  premises  are  included  under  the   word  Manchester 
^^  factory  "  as  defined  by  the  Factory  and  Workshops  Act,  1878      Ckmtral 
(41  Vict.  c.  16),  in  sect.  93  and  schedule  4.     These  are  premises      P^oki"«g 

in  which  hooking,  lapping,  making-up,  and  packing  are  done.         1 

The  meaning  of  the  present  Act  appears  clearly  from  looking  at        1898. 
the  former  statutes.   [They  referred  to  the  Bleaching  and  Dyeing 
Works  Act,  I860.]      In   1862   the   case  oniowarth  v.  Coles  {6     wori^hT' 
Li.  T.  Rep.  785;  12  C.  B.  N.  S.  139)  was  decided  under  the  Act   Act,  1878— 
of  1860,  and,   in  consequence,  in  1863  was  passed  the  statute    factory— 

26  &  27  Vict.   c.    38,   which  was  further  extended  in  1864  by   fJdXeing 

27  &  28  Vict.  c.  98.      In   1867  further  amendment  was  passed,      works— 
and  in  1890,  by  33  &  34  Vict.  c.  62,  all  bleaching  and  dyeing     booking, 
premises  were  put  under  the  Factory  Acts.  ^picking- 
Lazarus  Langdon  for  the  respondents.— -This  definition  in  the  4i  ^  42  Vict. 

schedule  was  meant  to  deal  with  works  where  some  of  those    c-  ^6>  '•  ^s* 
processes,  together  with  bleaching  and  dyeing,  were  carried  on.     '^^-^^p^-  l. 

Day,  J. — 1  think  it  clear  to  my  mind  that  the  Legislature  have 
the  power  of  regulating  what  are  called  factories.  It  was 
thought  fit  to  do  so,  amongst  other  things,  by  the  statute  which 
provides  that :  ''  The  expression  '  non-textile  factory '  in  this 
Act  means  (1)  any  works,  warehouses,  furnaces,  mills,  foundries 
or  places  named  in  Part  1  of  the  Fourth  Schedule  to  this  Act.^' 
I  am  inclined  to  think  this  is  probably  not  a  warehouse  in  the 
ordinary  sense  of  the  word,  but  it  is  a  place  where  people  work, 
and  it  is  undoubtedly  a  place  within  the  fourth  schedule.  When 
I  look  at  the  fourth  schedule  I  find  [reads  it] .  Whether  this  is 
a  place  where  bleaching  and  dyeing  may  or  may  not  be  carried 
on  I  do  not  care  to  inquire,  but  it  is  premises  upon  which 
^^  hooking,  lapping,  making-up,  and  packing,  or  any  process 
incident  thereto,^^  are  carried  on.  That  is  quite  sufficient  to 
bring  it  within  "  bleaching  and  dyeing ''  as  defined  by  the  Act, 
and,  although  these  premises  are  not  within  the  ordinary  meaning 
of  the  words  "  bleaching  and  dyeing  works,'^  they  clearly  come 
within  the  meaning  of  the  Act. 

Lawbance,  J. — I  entirely  agree. 

Appeal  allowed. 

Solicitor  for  the  appellant.  The  Solicitor  to  the  Treasury. 

Solicitors  for  the  respondents,  Pritchard,  Englejieldj  and  Co., 
for  Hill  and  Doughty,  Manchester. 
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QUEBN^S  BENCH  DIVISION. 

Monday,  Jan.  17,  1898, 

(Before  Day  and  Lawrancb,  JJ.) 

Gatfosd  (app.)  V.  Choulbb  (resp.).  (a) 

Wilful  or  malicums  damage  to  property — Person  walking  across 
grass  field — Damage  to  grass — Conviction  for  wilful  damage — 
Malicious  Damage  Act,  1861  (24  &  25  Vict.  c.  97),  s.  52. 

The  appellant   was  summoned  under  sect.   52  of  the  Malicious 
Damage   Act,    1861,  for  wilfully   and  maliciously  damaging 
certavn  grass  in  the  respondent's  field.      It  was  proved  that  the 
appellUnt,   in  passing  from  one  footpath  to  another,  walked 
across  the  respondent's  grass  field  for  a  distance  of  about  130 
yards — the  grass  being  thick  and  deep ;   that  he  passed  notice 
hoards  showing  that  there  was  no  right  of  way  ;  that  he  claimed 
no  right  of  way  ;  that  after  the  respondent  had  told  him  he 
had  no  right  to  be  there  he  persisted  in  going  on,  and  saidhe  should 
continue  to  cross  the  field  when  he  chose.  The  justices  found  as  a 
fact  that,  as  the  grass  was  long  and  thick,  the  appellant  must 
have  done  some  damage  to  the  grass,  and  that  he  did  actual 
damage  to  the  amount  of  sixpence,  and,  being  of  opinion  that 
the  trespass  was  a  wilful  and  malicious  act,  they  convicted  the 
appellant  under  the  section. 

Held,  that,  upon  the  facts  proved,  the  appellant  was  properly  con- 
victcd  under  sect.  52  of  having  committed  wilful  or  Tnalidous 
.  damage  to  property. 

CASE  stated  by  justices  of  the  peace  for  the  county  of 
Nottingham. 

On  the  24th  day  of  July,  1897,  the  appellant  was  convicted  on 
an  information  and  summons  before  the  justices  of  a  Court  of 
summary  jurisdiction  at  Nottingham,  under  sect.  52  of  the 
Malicious  Damage  Act,  1861  (24  &  25  Vict.  c.  97),  of  having  on 
the  12th  day  of  July,  1897,  unlawfully,  wilfully,  and  maliciously 
damaged  to  the  amount  of  sixpence  certain  grass  the  property  of 
the  respondent,  and  then  and  there  growing  in  a  certain  field  in 
his  occupation. 

At  the  hearing  of  the  information  the  complainant  (the  present 
respondent)  was  examined,  and  he  stated  that  he  was  the  tenant 
of  a  certain  farm ;  that  about  7.45  p.m.  on  the  1 2th  day  of  July 
he  saw  the  defendant  (the  present  appellant)  and  two  other  men 

(a)  Reported  by  W.  W.  Obr,  E»q,,  Barrister-at-Law. 
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together  on  the  public  footpath  leading  from  Attenborough  to     Gatford 
Barton  Ferry ;  that  at  a  certain  point  they  left  that  footpath     n„o^*i«« 

and  walked  abreast  across  his   (the  complainant^s)  grass  field        

towards  another  point ;  that   they  crossed  the  field  from  the        1898. 
former  point  in  a  line  to  another  path  at  the  latter  point,  a     ^'l^- 
distance  of  about  130  yards ;  that  they  walked  through  the  grass     injury  to 
all  that  distance  and  trampled  it  down  and  damaged  it ;  that  it    property— 
was  good  grass,  very  thick  and  deep,  up  to  the  knees  ;  that  in    ^a»»«jMo 
c5onsequence  of  trespassers  he  had  up  at  that  time  two  large      waJHng 
notice  boards  with  the  words  "  No  road  "  in  large  letters,  and  across  fieldr— 
that  anyone  starting  from  either  point  could  see  the  notice,  and  24  ^  25  Vwt, 
that  the  defendant  and  his  friends  passed  the  notice  boards  in    ^"     »'•'*• 
going  from  the  one  point  to  the  other ;  that  he  (the  complainant) 
went  after  the  defendant  and  his  friends  and  said  that  they  had 
no  right  there,  to  which  the  defendant  replied :  "  We  are  doing 
no  harm.     I  know  the  law  of  trespass  as  well  as  you.      I  shall 
not  turn  back.     If  you  wait  half  an  hour  you  will  see  me  come 
back.      I  shall  continue  to  come  across  the  field  as  often  as  I 
like  '^ ;  that  all  three  continued  walking  abreast  across  the  field 
in  the  line  in  which  they  were  going ;  that  the  damage  done  by 
the  defendant  alone  was  to  the  amount  of  6d. ;  and  in  cross- 
examination  the  complainant  said  that  the  grass  was  grazing 
grass  ',  that  there  were  cattle  in  the  field,  and  had  been  for  some 
time,  and  there  was  a  stile  on  the  footpath  leading  from  the 
field^  but  that  there  was  no  defined  path  where  the  men  crossed. 
No  right  of  way  was   alleged  or  claimed   on  behalf  of  the 
defendant. 

For  the  defence  a  witness  was  examined  who  knew  the  field, 
and  who  stated  that  in  his  opinion  one  person  walking  across  the 
field  would  not  do  the  amount  of  damage  claimed,  and,  in  fact, 
would  not  do  any  damage  by  merely  walking  across  the  field, 
and  that  the  previous  tenant  had  never  complained  of  persons 
walking  across  the  field. 

On  the  part  of  the  defendant  it  was  contended  as  a  question 
of  law  that  the  alleged  trespass  of  merely  walking  over  grass 
was  not  such  a  wilful  or  malicious  act  of  damage  as  was  contem- 
plated by  sect.  52,  under  which  the  summons  was  taken  out ; 
and  also  that  no  actual  damage  could  have  been  or  was  done  by 
the  alleged  trespass,  and  that  the  justices  had  no  jurisdiction, 
and  that  the  only  remedy  for  such  a  trespass  was  a  civil  and  not 
a  criminal  one. 

The  justices  considered  that  it  was  a  case  within  their  jurisdic- 
tion, and  after  looking  at  the  fact  that  the  appellant  did  not 
claim  any  right  of  way  along  the  line  trespassed  upon,  and 
offered  no  explanation  why  he  so  trespassed,  except  alleging 
that  other  persons  had  been  along  it ;  and,  looking  at  the  fact 
of  the  warning  by  notice  boards  at  each  side  of  that  part  of  the 
field  so  trespassed  upon,  and  also  looking  at  the  fact  of  the 
appellant  persisting  in  going  along  after  the  respondent  had  told 
him  he  had  no  right  to  do  so,  and  of  the  appellant  saying  he 
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Qatford     should  come  back  the  same  way,  and  should  continae  to  cross 

Ohooijb        *'^*^  P*^*  ^^  *^®  ^®^^  ^"^  often  as  he  liked,  they  considered  that 

the  trespass  was  a  wilful  and  malicious   act,   and   they    were 

1898.        satisfied  upon  the  evidence  ^iven  as  well  as  upon  their  own 

„77T         knowledge  of  what  the  eflTect  of  such  a  trespass  must  have  been 

injury  to     upon  grass  of  that  desoription,  and  they  found  as  a  fact  that,  as 

property—    the  grass  which  was   long  and  thick   and  trespassed  on    and 

Damageto    trodden  dowu  for  the  length  of  130  yards  or  so  by  the  appellant. 

Walking     ^^  miist  have  done  and  did  actual  damage  to  the  grass,  and  thai 

across  field—  the  sum  of  6d.  was  a  reasonable  amount  for  the  damage  so  done 

24  *^25  V^t  by  the  appellant. 

*  '*  The  justices  therefore  convicted  the  appellant  of  the  offence 

charged  of  unlawfully,  wilfully,  and  maliciously  damaging  the 
grass  to  the  amount  of  6(2.,  and  they  ordered  him  to  pay  the 
nominal  penalty  of  6(2.,  also  6d.  for  the  damage  and  1 4«.  for 
costs,  and  that  in  default  of  payment  he  should  be  imprisoned 
and  kept  to  hard  labour  for  seven  days. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
justices  were  right  upon  the  point  of  law  raised. 

If  the  Court  should  be  of  opinion  that  the  justices  had  juris- 
diction to  deal  with  the  offence  charged,  and  that  they  were 
right  in  holding  that  the  trespass  and  injury  complained  of  was 
such  a  wilful  and  malicious  injury  as  to  come  within  the  meaning 
of  sect.  52  of  24  &  25  Vict.  c.  97,  then  the  conviction  was  to  stand; 
otherwise  the  conviction  was  to  be  quashed. 

The  Malicious  Damage  Act,  1861  (24  &  25  Vict.  c.  97), 
provides : 

Sect.  24.  Whosoever  shall  unlawfully  and  maliciously  destroy,  or  damage  with 
intent  to  destroy,  any  coltivated  root  or  plant  used  for  the  food  of  man  or  beast 
.  .  .  and  growing  in  any  land,  open  or  inclosed,  not  being  a  garden,  orchard,  or 
nursery  ground,  shall,  on  conviction  thereof  ...  be  imprisoned  only,  or  be 
imprisoned  and  kept  to  hard  labour  for  any  term  not  exceeding  one  month,  or  eke 
shall  forfeit  and  pay  over  and  above  the  amount  of  the  injury  done,  a  sum  of  monef 
not  exceeding  twenty  shillings. 

Sect.  52.  Whosoever  shall  wilfully  or  maliciously  commit  any  damage,  injury,  or 
spoil  to  or  upon  any  real  or  personal  property  whatsoever,  either  of  a  public  or 
private  nature,  for  which  no  punishment  is  hereinbefore  provided,  shall,  on  conviction 
thereof  .  .  .  either  be  committed  to  the  common  gaol  or  house  of  correction 
there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour  for  any 
term  not  exceeding  two  months,  or  else  shall  forfeit  and  pay  such  sum  of  money  not 
exceeding  five  pounds  as  to  the  justices  shall  seem  meet,  and  also  such  further  sum 
of  money  as  shall  appear  to  the  justices  to  be  a  reasonable  compensation  for  the 
damage,  injury,  or  spoil  so  committed,  not  exceeding  the  sum  of  five  pounds. 

Sect.  58.  The  provisions  in  the  last  preceding  section  contained  shall  extend  to  any 
person  who  shall  wilfully  or  maliciously  commit  any  injury  to  any  tree,  sapling, 
shrub,  or  underwood,  for  which  no  punishment  is  hereinbefore  provided. 

W.  jff.  Stevenson  for  the  appellant. — The  conviction  in  this 
case  was  wrong.  The  summons  was  taken  out  under  sect.  52, 
and  the  conviction  was  under  that  section.  The  sole  question 
therefore  is,  whether  this  conviction  under  sect.  52  can  be 
sustained  upon  the  facts  found  in  the  case.  It  is  not  for  the 
appellant  to  show  that  the  facts  did  not  bring  the  case  within 
any  other  section,  and  the  question  whether  he  could  or  could 
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not  have  been  convicted  under  any  other  section  does  not  arise,     Gattobd 
as  he  was  not  summoned  under  any  other  section.     Sect.  52     n-o^l-- 

renders  liable   to   the  penalties   therein  imposed — ^which    may        

include  two  months^  imprisonment  with  hard  labour — any  person         1898. 
who  ^^  shall  wilfully  or  maliciously  commit  any  damage^  injury,  or      m/T!^ 
spoil  to  or  upon  any  real  or  personal  property  whatsoever."     To      if^uru  to 
bring  the  case  within  the  section,  the  damage  must  be — ^in  the    propmiy— 
words  of  the  section — *'  damage,  injury,  or  spoil  to  or  upon  any    ^a»wap«  *o 
real  or  personal  property,^'  and  the  damage  so  done  must  also      jpalWntf 
be  done   "wilfully  or  maliciously."     There  was  no  question  of  octom yield- 
personal  property  in  this  case,  and  the  sole  question  is  whether  84  4*  25  Vict 
there  was  damage  to  the  realty  within  the  meaning  of  the  section.    *'  ^^*  *'  ^^' 
To  bring  the  case  within  the  section  there  must  be  damage — ^not 
to  any  uncultivated  product  of  the  realty — ^but  to  the  realty  itself. 
In  Gardner  v.  Mansbridge  (57  L.  T.  Rep.  265 ;  19  Q.  B.  Div. 
217)  it  was  held  by  Smith  and  Wills,  JJ.,  in  a  considered  judg- 
ment, that,  in  order  to  constitute  the  offence  of  wilfully  and  mali- 
ciously committing  damage,  injury,  or  spoil,  to  or  upon  any  real 
property  under  sect.  52,  there  must  be  proof  of  actual  damage  to 
the  realty  itself,  and  mere  damage  to  uncultivated  plants  or  roots 
growing  upon  the  realty,  or  to  any  product  of  the  realty,  is 
insufficient.     In  that  case  the  respondent  gathered  mushrooms  to 
the  value  of  2s, ,  which  were  growing  in  a  wild  or  uncultivated 
state  in  a  field  belonging  to  the  appellant,  and  the  mushrooms 
were  of  value  to  the  appellant.     The  respondent  otherwise  did 
no  damage  or  injury  to  the  grass  or  the  hedges,  and  the  court 
there  held  that  the  respondent  could  not  be  convicted  under  sect. 
52.     Smith,  J.,  who  delivered  the  judgment  of  the  Court,  points 
out  that  the  question  is,  whether  the  words  in  the  section  mean 
damage  to  the  realty  itself,  or  to  the  product  of  the  realty  which 
may  happen  to  be  growing  thereon  at  the  time,  and  he  holds 
that  in  this  section  the  Legislature  did  not  consider  the  damage 
to  things  growing  upon  the  realty  was  damage  to  the  realty 
itself.     That  case  absolutely  applies  to  and  covers  the  present 
case  ;  grass  is  a  stronger  case  than  mushrooms.     Qrowing  grass 
is  a  product  growing  on  the  realty  as  much  as  and  even  more 
than  mushrooms  are,  and  mushrooms  were  held  to  be  a  mere 
product  of  the  realty,  and  not  the  realty  itself.     Eley  v.  Lytle 
(50  J.  P.  308)  is  to  the  same  effect.     There  it  was  held  that  a 
person  who  had  merely  trespassed  on  a  grass  field  could  not  be 
convicted  under  this  section.     In  the  second  place,  the  damage 
must  be  wilful  or  malicious.     The  object  in  the  person's  mind 
must  be  to  commit  damage ;  here  the  object  was  not  damage,  but 
to  pass  from  one  point  to  another.     On  both  grounds  the  convic- 
tion was  bad,  and  ought  to  be  quashed. 

The  respondent  did  not  appear. 

Day,  J. — I  am  of  opinion  that  the  justices  were  perfectly  right 
in  convicting  the  appellant.  They  had  all  the  facts  before  them, 
and  those  facts  justified  them  in  finding  that  the  appellant  had 
committed  the  offence  within  the  .section  of  wilfully  and  mali- 
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(taypord      oioasly  doing  damage  to  property.     They  considered  that  the 

trespass  was  a  wilfal  and  malicious  act,  and  they  say  that  thej 

came  to  that  conclusion  having  regard  to   the  facts   that  the 

1898.        appellant  did  not  claim  any  right  of  way,  that  he  went  apoa  the 

TTT        land  at  his  own  risk  having  knowledge  by  the  notice  boards  that 

injury  to     ^®  ^^^  ^^  right  to  be  there,  that  he  chose  to  trespass  on  the 

property—    land  and  walked  a  considerable  distance  through  the  grass  after 

Damage  to    \^q  \^2Li  been  warned  to  go  oflF  the  land  ;    that  the  grass  was  long 

Wcdhing      ^^^  thick,  and  the   justices  were  satisfied,   as   well    upon    the 

across  fields  evidence  as  from  their  own  local  knowledge  of  the  place,  that  the 

24  4*25  Vict,  effect  of  such  a  trespass  would  be  to  damaire  the  errass,  and  thev 

'  '         found  as  a  fact  that  the  appellant  did  damage  to  the  grass  to  the       | 
extent  of  6(2.     In  my  judgment  the  appellant  was  qaite  properly 
under  the  statute  convicted  of  the  offence  charged  against  him. 
Lawrance,  J. — I  agree. 

Appeal  dismissed. 
Solicitors  for  the  appellant,  Field,  Roscoe,  and  Co,,  for  Parker 
Woodward^  Nottingham. 


QUEEN'S  BENCH  DIVISION. 

Friday,  Jan,  21,  1898. 

(Before  Day  and  Lawbance,  JJ.) 

Jones  and  Parry  (apps.)  v,  Davibs  (resp.).  (a) 

Fishery  Acta — 8 almoTir— Instrument  for  catching — Net — Gaffs, 
wires,  snares,  or  '^ other  like  instrument*' — Whether  net  is  a 
''  like  instrument '^ — Salmon  Fishery  Act  1861  (24  ^  25  Vict 
c,  109),  8.  8— Salmon  Fishery  Act  1873  (36  &>  37  Vict,  c.  71). 
s,  18. 

Sect,  8  of  the  Salmon  Fishery  Act  1861 — as  extended  by  sect,  18 
of  the  Salmon  Fishery  Act  1 81^— provides  that  no  person  shall 
use  any  spear,  gaff  ,  .  .  wire,  snare,  or  other  "  like  instru- 
ment ''  for  catching  salmon,  or  have  in  his  possession  stich  instru- 
ments with  the  intention  of  catching  salmon  : 

Held,  that  a  net — even  though  it  he  by  reason  of  the  smallness  of 
its  meshes  an  improper  and  illegal  net — is  not  a  "  like  instru- 
ment ^'  to  a  wire,  snare,  or  any  of  the  other  instruments  men- 

(o)  Beported  by  W.  W.  Obb,  Esq.,  Barriater-at-Law. 
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tioned  in  the  sectiouy  and  that  a  person,  therefore,  who  is  found    Jonbs    n  > 
in  possession  of  such  a  net,  with  the  intention  of  catchimj  salmon       Parhy 
therewithy  cannot  he  convicted  under  the  section.  Daviiis, 

C~  ASB  stated  by  eight  of  Her  Majesty^s  justi -es  of  the  peace        ^^^^- 
for  the  county  of  Merioneth  under  the  Summary  Jurisdic-   FithwyAcU 

tion  Acts.  — Salmon — 

At  a  petty  sessions^  held  at  Dolgelly,  in  the  county  of  Merioneth^    Instrument^ 
on  the  3rd  day  of  August,  1897,  au  information  was  preferred  by  ^J^*-  a^ff,^ 
the  respondent,  as  clerk  to  and  on  behalf  of  the  Board  of  Con-  wires,  snares, 
servators  of  the  Dovey,  Mawddach,  and  Glaslyn  salmon  fishery  .^  ^^^^  ^*^, 
district,  against  the  appellants,  under  sub-sect.  3  of  sect.  8  of  the  ^^24!^^^ 
Salmon  Fishery  Act,  1861,  and  the  Acts  extending  and  amending    vict.c.  109, 
the  same,  charging  that  the  appellants,  on  the  13th  day  of  July,  «•  8;  36  4r  37 
1897,  unlawfully  had  in  their  possession  a  certain  instrument  for       f'^^    ' 
catching  salmon,  to  wit,  a  net,  under  such  circumstances  as  to 
satisfy  the  Court  before  whom  they  should  be  tried  that  they 
intended  at  the  time  to  catch  salmon  by  means  thereof. 

This  information  was  heard  and  determined  by  the  justices, 
and   the   appellants   were   convicted   of  the   offence   and    were 
adjudged  each  of  them  to  pay  a  fine  of  20^.  and  costs. 
The  following  facts  were  proved- or  admitted  : 
On  the  13th  day  of  July,  1897,  at  about  one  o^clock  in  the 
morning,  the  appellants  were  seen  together  by  a  water  bailiff 
under  the  board  of  conservators  on  a  field  which  abuts  on  a 
salmon  river  within  the  district  of  the  board. 

Adjoining  this  field  there  are  several  pools  in  the  river  in 
which  salmon  congregate  and  remain. 

The  appellants  crossed  together  from  the  field  on  to  a  railway 
line,  which  intersects  it,  and  proceeded  along  the  railway  to  a 
railway  bridge  over  the  river. 

VPTiile  proceeding  along  the  railway  to  the  bridge  the  appellant 
Parry  was  carrying  a  sack,  and  the  justices  found  as  a  fact  that 
this  sack  then  contained  the  net  which  was  produced  at  the 
hearing,  and  which  is  hereafter  described. 

When  the  appellants  got  to  the  railway  bridge  the  water- 
bailiff  and  a  gamekeeper,  who  was  out  watching  with  him,  were 
already  there.  The  appellants  then  turned  back  and  ran  away, 
the  appellant  Parry  still  carrying  the  sack.  The  water-bailiff 
called  on  Parry  to  stop,  and  gave  chase,  but  the  appellant  Parry 
still  ran  on  carrying  the  sack,  while  the  appellant  Jones  turned 
back  and  approached  the  bailiff.  The  bailiff  followed  after 
Parry,  whom  he  saw  throw  the  sack  containing  the  net  on  the 
ground  within  the  railway  fences,  where  it  was  picked  up  by  the 
bailiff,  who  then  went  up  to  the  appellant  Parry  and  accused 
him  of  salmon  poaching. 

The  appellant  Jones  offered  himself  to  be  searched,  but 
he  was  not  searched,  and  the  sack  and  net  were  taken  to  the 
police-station,  and  were  produced  at  the  hearing  before  the 
justices. 

z  z   2 
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JoNw  AiiD        The   net  measured   25  yards    long ;    the   meshes    varied  in 
Pabrt      measurement. 
Dayiu.  ^  considerable  part  of  the  net  had  meshes  measuring  less 

• than  half  an  inch  from  knot  to  knot,  or  two  inches  all  round  the 

^^*        mesh.     Other  parts  measured  about  three-quarters  of  nn  inch 

PtMh^ry  AeU  ^^^^  knot  to  knot,  or  about  three  inches  all  round  the  mesh. 

—Salmon—  The  greatest  measurement  did  not  exceed  one-and-a-half  inches 

Inatruimni    from  knot  to  knot,  or  six  inches  round  the  mesh. 

Net^**Qaffir      ^^  ^*^  Contended  on  behalf  of  the  appellants  that  a  net  was 

wirea,$naT6$,  not  such  an  instrument  as  was  contemplated  by  sect.  8  of  the 

or  other  Uke^^  Salmon  Fishery  Act,  1861,  as  amended  by  sect.  18  of  the  Salmon 

^^aiTJls  "  Fishery  Act,  1873,  and  that  therefore,  to  be  in  possession  of  a 

Vict.  c.  109,   iiet  under  such  circumstances  as  were  proved  was  no  offence  in 

«.  8;86^S7  1aw — a  net  not   beinsf   mentioned   in   either  of  the   said   two 

18         sections — and  it  was   contended   that  a  nefc   was   not    '^a  like 

instrument "  to  those  mentioned  in  those  sections. 

The  justices  found  as  a  fact  that  the  net  was  a  ^'  like  instrument " 
for  catching  or-  killing  salmon  within  the  meaning  of  the  sections 
of  the  Salmon  Fishery  Acts,  1861  and  1873,  and  further,  that  the 
appellants  had  in  their  possession,  as  charged  by  the  respondent, 
the  net  so  produced,  at  a  time  and  place  and  under  such  circam- 
stances  that  the  justices  were  satisfied  that  they  intended  at  the 
time  to  catch  salmon  by  means  thereof ;  and  they  convicted  the 
appellants. 

The  questions  of  law  for  the  opinion  of  the  Court  were  : 
(1)  Whether  a  "  net "  is  such  an  instrument  as  is  contemplated 
by  sect.  8  of  the  Salmon  Fishery  Act,  1861,  as  extended  and 
amended  by  sect.  18  of  the  Salmon  Fishery  Act,  1873;  (2)  and, 
consequently,  whether  it  is  an  ofEence  within  the  ^foresaid 
sections  of  the  Acts  to  be  in  possession  of  a  net  under  the 
circumstances  proved  before  the  justices. 

The   Salmon   Fishery   Act,    1861    (24    &   26   Vict.   c.    109), 
provides : 

Sect.  8,  No  person  shall  do  the  following  things  or  any  of  them,  that  is  to  say :  (I) 
Use  any  light  for  the  purpose  of  catching  salmon ;  (2)  Use  any  spear,  gaff,  strokehsllt 
snatch,  or  other  like  instrument  for  catching  salmon ;  (8)  Have  in  his  possession  • 
light  or  any  of  the  foregoing  instruments  under  such  circumstances  as  to  satisfy  tiM 
court  before  whom  he  is  tried  that  he  intended  at  the  time  to  catch  salmon  by  meant 
thereof :  And  any  person  acting  in  contravention  of  this  section  shall  incur  a  penaltj 
not  exceeding  five  pounds,  and  shall  forfeit  any  instruments  used  by  him  or  found  io 
his  possession  in  contravention  of  this  section ;  but  this  section  shall  not  apply  to 
any  person  using  a  gaff  as  auxiliary  to  angling  with  a  rod  and  line. 

Sect.  10.  No  person  shall  take  or  attempt  to  take  salmon  with  any  net  havings 
mesh  of  less  dimensions  than  two  inches  in  extension  from  knot  to  knot  ...  or 
eight  inches  measured  round  each  mesh  when  wet  under  a  penalty  not  ezoeeding  fits 
peunds. 

The  Salmon  Fishery  Act,  1873  (36  &  37  Vict.  c.  71), 
provides : 

Sect  18,  The  following  sections  of  the  Salmon  Fishery  Act,  1861,  and  the  Salmon 
Fishery  Act,  1866,  shall  be  respectively  amended  in  the  following  manner,  that  is  to 
say :  (1)  The  8th  section  of  the  Salmon  Fishery  Act,  1861,  shall  be  construed  saif 
the  words  **  otter,  lath  or  jack,  wire  or  snare  "  were  inserted  after  the  word  **  anj," 
and  as  if  the  words  <*  or  killing  "  were  inserted  after  the  word  '*  catching  "  in  the  2nd 
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sub-aeciion,  and  as  if  the  words  **  or  kill  "  were  inserted  after  the  words  "  to  catoh  "     Jonas  AMD 
in  the  Srd  sub-section.  Pasrt 

E.    Honoratus  Lloyd  for  the   appellants.  —  The  question  is      da^m. 

whether  the  fact  of  the  appellants  having  a  net  in  their  possession        

under  the  circumstances  found  in  this  case  brings  them  within        ^^•®- 
sect.  8  of  the  Act  of  1861,  as  amended  by  sect.  18  of  the  Act  of  pigj^^^cts 
1873.     The  sections,  when  taken  togther,  run  thus :  A  person   —Smimon^ 
shall  not  use  any  "  spear,  gaff,  strokehall,  snatch,  otter,  lath,    ln$trum§nt 
jack,  wire,  snare,  or  other  like  instrument''  for  catching  salmon. '^^^t^^^ 
The  justices  were  wrong  in  holding  that  a  net  came  within  the  wire8ttnmrea, 
words  "like  instrument "  in  sect.  8.      A  net  cannot  by  any  f>r  other lik$^ 
interpretation  be  a   "  like  instrument  *'    within   that   section.  ***^^!2JJ^25 
The  only  thing  in  that  section  to  which  it  could  be  at  all  similar    yict,  «fl09, 
is  a  snare,  and  a  net  is  not  a  snare.     Sect.  5  prohibits  certain  s.  8 ;  36  4*  37 
modes  of  destroying  fish,  and  sect.  8  absolutely  prohibits  the  use    ^****,q  '^^' 
of  certain  instruments,  and  these  instruments,  being  absolutely 
prohibited,  cannot  include  a  net,  as  a  net  is  not  absolutely  pro- 
hibited.    Sect.   10   prohibits  the  taking  of  salmon  with  a  net 
having  a  mesh  of  less  than  two  inches  from  knot  to  knot ;  the 
section  therefore  impliedly  authorises  the  use  of  a  net  with  a 
mesh  above  these  dimensions,  which  shows  that  nets  are  not 
absolutely  prohibited,   and  that   they    cannot    therefore  come 
within  the  absolutely  prohibited   things   mentioned  in  sect.  8. 
Moreover,  the  respondent  has  taken  the  trouble  in  this  case  to 
set  out  the  measurements  of  the  meshes,  which  would  be  relevant 
if   the  charge  had   been   under   sect.    10,   but  which  have  no 
relevance  whatever  to  a  charge  like  the  present  under  sect.  8. 
Again,  when  the  Act  means  to  refer  to  and  include  the  word 
"  net,''  it  does  so  in  express  terms,  as  we  see  by  sect.  10  and  by 
sect.  12   (2) ;   and  sect.  33   of  the   Salmon  Fishery  Act,   1865 
(28  &  29  Vict.  c.  121),  actually  provides  for  licences  for  fishing 
for  salmon  with  nets.     The  Legislature  has,  therefore,  actually 
legalised  the  fishing  for  salmon  with  nets ;  but,  if  the  contention 
of  the  respondent  be  correct,  then  fishing  with  nets  would  be 
absolutely  illegal.     The  justices  have  found  as  a  fact  that  a  net 
is  a  "  like  instrument "  within  the  section.     It  is  not  a  question 
of  fact,  but  a  question  of  law  ;  and  the  justices  cannot,  by  merely 
calling  it  a  question  of  fact,  defeat  the  appellant's  right  to  raise 
the  point  as  a  question  of  law.     If  a  fisher  takes  out  a  rod  and 
line  and  a  gaff,  then  that  would  be  allowable ;  but  if,  instead  of 
a  gaff,  he  takes  a  net  vnth  hi  in,  then  it  would  not  be  allowable  if 
the  respondent's  contention  be  right. 

Montague  Lush  for  the  respondent. — The  sole  question  is 
whether  there  was  any  evidence  to  justify  the  justices  in  finding, 
as  they  did,  that  this  instrument  was  a  ^Mike  instrument" 
within  the  section;  and,  if  there  be  any  such  evidence,  as  I 
submit  there  is,  it  is  suflioient  to  support  the  conviction.  There 
is  no  other  Act,  or  section  of  an  Act,  to  hit  this  case,  except 
sect.  8,  and,  assuming  that  the  net  is  a  ''like  instrument" 
within  the  section,  then  the  section  makes  it  an  offence  for  a 
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J0NU8  AND    person    to    have    the    net   in    his   possession    under   saspicioos 

Parry        circumstances,  although  he  stops  short  of  using  it.     It  is  enough 

DAviKb'.      if  lie  is  found  in  possession  of  the  net.     The  object  of  the  section 

is  to  prevent  persons  catching  salmon,  not  in  the  ordinary  way 

^^^        with  rod  and   line,  but  with  one  of  the  instruments  specified  in 
Fishery  Acta  ^^^  sections.     In  that  section  a  net  is  ejusdem  generis  with  and 
—Salmon—   a  like   instrument  to  a  snare  or  wire;  it  is  a  means  for  iuclosing 
instrumefU    qj.  detaining  a  fish   externally.     The  net  which  the  appellants 
Net—"Qaff8,  "**"  *^  their  possession  was   less  m  dimensions  than  two  inches 
wires,  snares,  from  knot  to  ktiot,  and   was,  therefore,  an  absolutely  prohibited 
and  other  like  instrument   under  sect.   10.     Although  there  is  no.  case  which 
^' -^24*^25    ®*y®  *^^^  *  ^^^  ^®  ^  snare,  there  is  the  case  of  Allen  v.  Thompson 
Vict,  c  109,    (22  L.  T.  Rep.  472 ;  L.  Rep.  5  Q.  B.  336),  in  which  it  was  held 
«.  8 ;  36  ^  37  that  a  snare  came  within  the  words  *^  net  or  other  enerine  or 
•  IS     *    instrument  for  the  purpose  of  killing  game,''  in  the  Game  Act, 
1831  (1  &2  Will.  4,  c.  32).     The  present  is  a  converse  case,  aud 
I  submit  that  a  net  such  as  this,  with  an  improper  and  illeg*al 
mesh,  was  clearly  a  prohibited  instrument,  and,  being  so,  it  was 
competent  for  the  justices   to  find  as   a  fact — ^and    there   w^as 
evidence  to  support  such  a  finding — that  this  net  was  an  instru- 
ment of  like  description   with    those  mentioned   in    sect.  8,  as 
amended  by  sect.  18  of  the  later  Act. 

Day,  J. — I  am  clearly  of  opinion  that  this  conviction  ought  to 
be  set  aside.  The  justices  convicted  the  appellants  ander 
sect.  8  for  being  in  possession  of  this  net,  as  they  considered 
that  the  net  was,  within  the  meaning  of  that  section,  a  '^  like 
instrument,  that  is,  an  instrument  like  the  instruments  men- 
tioned in  the  section.  It  is  now  said  that  a  net  is  a  like 
instrument  to  a  snare  or  a  wire.  I  cannot  come  to  that 
conclusion.  One  of  the  appellants  had  in  his  possession  a  net, 
a  thing  which  was  a  net  in  every  sense  of  the  word,  but  a  net  is 
an  entirely  different  thing  from  a  snare,  and  is  not  ejusdeni 
(generis  with  it ;  and  a  snare  is  entirely  different  from  a  net. 
The  two  things  are  perfectly  distinct.  I  think,  therefore,  that  the 
decision  of  the  justices  was  entirely  wrong  and  mast  be  reversed. 
Lawbance,  J. — I  am  of  the  same  opinion.  It  seems  to  me  to 
be  absolutely  clear  beyond  all  doubt  that  the  intention  of  the 
Legislature  in  these  Acts  was  to  distinguish  between  legal  and 
illegal  modes  of  taking  salmon  and  to  suppress  the  illegal 
modes.  There  are  only  two  legal  and  recognised  modes  of 
taking  salmon,  namely,  by  a  rod  and  line  and  by  a  net,  and 
these  modes  are  recognised  in  the  Act.  Sects.  5  to  13  deal 
with  the  illegal  modes  of  taking  the  fish.  Sect.  5  prohibits  the 
taking  of  them  by  means  of  the  poisoning  of  the  water.  Then 
seec.  8,  as  amended  by  sect.  18  of  the  Act  of  1873,  prohibits  the 
use  of  gaffs,  spears,  wires,  and  snares,  and  such  like  instruments, 
and  sect.  9  prohibits  the  using  as  a  bait  any  fish  roe  ;  and  then 
we  come  to  sect.  10,  which  prohibits  the  taking  of  salmon  by 
nets  with  meshes  under  a  certain  size,  but  which  does  not  pro- 
hibit the  taking  of  them  by  nets  with  meshes  of  a  larger  si  see. 
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If  this  net  was  an  illegal  net,  that  is,  one  prohibited  by  sect.  10,     Jonm  and 
then  the  charge  ought  to  have  been  under  that  section,  and  not       P^*»* 
under  sect.  8.     The  distinction   between  sects.  8  and  10  is  as      davikb. 

clear  as  it  possibly  can  be.     Under  secfc.  8  a  person  is  guilty  of        

an  ofFence  within  the  section  if  he  has  any  of  the  prohibited        ^^ 
instruments  in  his  possession  under  suspicious  circumstances ;  Fishery  AeU 
but  when  we  come  to  sect.  10  there  is  no  such  provision  that  the  — Salmon- 
being  in  possession  of  a  net — even  of  a  net  which  is  prohibited  ^^*"*?^J^1_ 
under  that  section — is  illegal.     If  the  Legislature  had  intended  ^^t—"  Qafft, 
to  make  the  mere  possession  of  the  net  illegal,  they  would  have  wiresy  marts, 
said  so,  but  they  have  not  done  so.     They  have  confined  them-    o^  other  like 
selves  to  declaring  illegal  spears,  gaffs,  and  such  like  things.    No  ^"1.24!T25 
one  can  suppose  that  such  a  thing  as  a  net  was  intended  to  come    vict  e.  109, 
within  sect.  8.     To  bring  a  net  within  the  prohibition  of  the  «•  8 ;  86  ^  37 
statute  a  person  must  be  taking  or  attempting  to  take  salmon      ^Vis.    * 
with  a  net  which  is  an  improper  and  illegal  net  within  sect.  10. 
That  is  not  so  in  this  case,  and  therefore  this  conviction  must  be 

^  '  Appeal  allowed.     Conviction  quashed. 

Solicitors  for  the  appellants,  Gibson j  Weldon,  aad  Bilborough, 
for  R.  Guthrie  Jones,  Dolgelly. 

Solicitor  for  the  respondent,  T.  Davies  Jones,  for  Wi  B.  Davies, 
Dolgelly. 


QUBBN^S  BENCH  DIVISION. 

Nov.  19,  1897,  and  Jan.  22,  1898. 

(Before  Kennedy,  J.) 

Marks  v.  Fboqley  and  others,  (a) 

AssauU — Arrest  for  larceny — Volunteer — Military   law — Action 
for  assault  and  false  imprisonment — Army  Act,  1881  (44  &  45 
Vict.  c.  58),  s.  176. 

By  sect.  176  of  the  Army  Act,  1881,  '*  the  persons  in  this  section 
mentioned  are  persons  subject  to  military  law  a«  soldiers 
.  that  is  to  say,  (8)  aU  non-commissioned- officers  and 
men  belonging  to  the  volunteer  forces  of  the  United  Kingdom  (a) 
when  they  are  being  trained  or  exercised  with  any  portion  of 
the  regular  forces  or  with  any  portion  of  the  militia  when  sub- 
ject to  military  law. 

The  plaintiff  and  the   defendants   were   members  of  a  volunteer 
corps  who  were  in  training  at  Shomcliffe  with  a  portion  of  the 

(«)  Reported  by  W.  db  B.  HuBBBTf  Eeq.,  Barrister-at-Law. 
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Marks  regular  forces.      As  the  camp  wag  being  broken  up  the  plaintij^ 

p      ^'  was  accused    of    stealing    certain  articles.      The  captain   in 

OTHVRB.  command   at   Shorncliffe   ordered   that   the  plaintiff  should  he 

—  conducted  under  escort  to  Boxmoor,  where  the  volunteers  were 

]^-  dismissed y  and  then  thai  he  should  be  handed  over  to  the  civil 

AnauU^         autliorities  at  Hemel  Hempstead,    These  orders  were  carried  out, 

Arr€$t  for        and  at  that  pUice  he  was  handed  over  to  the  defendant  Progley 

larceny—         ^j^^  yjQ^  superintevdent  of  the  police.      The  plaintiff  was  tried 

Miliiary  law       ^^^  acquitted,  and  in  an  action  for  assault  and  false  imprison- 

—  Conveyance      ment  the  jury  returned  a  verdict  for  Frogley.     Against  the  other 

un^ruoori—      three  defendants,   who  were  the  sergeant  and  two  privates,  icho 

1J881—  *       formed  the  escort,  there  was  a  verdict  for  SOOl, 
44  4*  45  Viet.  Held,  that,  although  up   to  the  departure  from   Shorncliffe  they 
c,  68,  8. 176.       were  under  military  law,  and  so  would  not  be  responsible  for 

detaining  the  plaintiff,  yet  on  the  departure  from  the  station 
they  became  ordinary  civilians,  and  so  were  liable.  And  fur- 
ther, that,  although  the  plaintiff  might  have  been  arrested -and 
tried  by  court-martial,  or  handed  over  to  the  civil  authorities 
at  Shorncliffe,  the  actual  proceedings  were  unauthorised,  (a) 

^r^HIS  was  an    action  tried  before  Kennedy,  J.  and  a  special 
-L      jury. 

The  material  facts  appear  from  the  judgment. 

A.  J.  Tassell  and  Theo.  Matthew  for  the  plaintiff. 

Danckwerts  for  the  defendant  Frogley. 

Lawson  Walton,  Q.G.  and  R.  D.  Muir  for  the  other  defendants. 

Jan,  22. — Kennedy,  J. — The  plaintiff  in  this  action,  who  was 
a  member  of  a  Bedfordshire  Volunteer  Corps,  has  obtained  in  an 
action  for  assault  and  false  imprisonment  which  was  tried  before 
me,  sitting  with  a  special  jury,  a  finding  of  the  jury  of  300/. 
damages  against  three  defendants — Arthur  Cooper,  who  is  a 
sergeant,  and  Thomas  Lovelock  and  George  Albert  Short,  who 
are  privates  in  the  same  corps  as  that  to  which  the  plaintiff 
belongs.'  A  fourth  defendant  in  the  action,  Frederic  i  rogley, 
who  is  a  superintendent  of  the  Herts  County  Police,  has  had, 
upon  the  findings  of  the  jury,  a  judgment  in  his  favour,  and  no 
question  arises  as  to  his  case.  The  points  affecting  the  three 
first-named  defendants  are  of  a  somewhat  peculiar  nature.  The 
facts  relevant  to  the  decision  of  these  points  are  as  follows :  The 
plaintiff  and  the  three  defendants,  with  other  members  of  the 
corps,  were  in  August  last  in  military  training  with  a  portion  of 
the  regular  forces  at  Shorncliffe.  The  camp  was  broken  up  on 
the  morning  of  the  8th  day  of  August.  Early  on  that  morning, 
and  whilst  the  preparations  for  the  return  of  the  volunteers  to 
their  respective  homes  were  proceeding  in  the  camp,  a  disturb- 
ance took  place  in  and  around  the  tent  in  which  the  plaintiff  and 
others  had  been  lodged  in  consequence  of  some  of  the  plaintiff's 
comrades  accusing  him  of  having  stolen  and  hidden  m  his  kit 

(a)  Thii  decision  has  since  been  reversed,  see  post  and  78  L.  T.  Rep.  N.  S.  G07, 
also  (1898)  1  Q.  B.  888. 
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ba^  a  namber  of  articles  which  belonged  to  them.    Captain  Foot,       Masks 
the  adjutant  of  the  corps,  having  been  informed  of  the  disturb-  _     j^ 
ance,  came  to  the  spot,  and  ultimately  (to  omit  details  on  which      othkhb. 

there  was  some  conflict    in    the    evidence)   ordered    Sergeant        

Killeen  to  form  an  escort  and  take  the  plaintiff  to  the  guard  tent       ^^^^' 
where  he  would  find   Lieutenant  Roberts  on  the  point  of  pro-     AaauU— 
ceeding  with  the  baggage  and  its  escort  to  Shorncliffe  railway     Amttfor 
station.     Sergeant  Killeen  was  to  direct  Lieutenant  Roberts  to     ^^^"^^ 
take  the  plaintiff  with  the  baggage  guard  to  the  railway  station  iii^tarvlaw 
and  there  keep  him  until  the  D.  (plaintiff's)  company  arrived.  ^  Conveyance 
By   the  further  orders    of    Captain   Foot,    conveyed   through  **»<^«wor*— 
Sergeant  Killeen,  the  plaintiff,  after  his  arrival  at  the  railway    ^^^i^^* 
station,   was    to    be  taken  in  military  custody  in   the    special  44  ^  45  yict. 
military  train  which  was  then  about  to  start  for  the  conveyance  c,  58, «.  176. 
of  volunteers  to  Watford,  Boxmoor,   and   other  stations  of  the 
district  to  which  the  plaintiff  and  other  members  of  his  volunteer 
cotps  belonged;    and   on  his    arrival  at  Boxmoor   (the  railway 
station,  about  two  miles  distant  from  Hemel  Hempstead,  where 
the  plaintiff  lived),  the  plaintiff  was  to  be  taken  by  his  escort  to 
the  police-station  at  Hemel  Hempstead,  and  then  handed  over  to 
the  civil  authority.     Captain  Foot  at  the  same  time  directed  that 
information  as  to  what  had  happened  should  be  given  at  Hemel 
Hempstead  to  Captain  Smeaton,  the  officer  in  command  of  the 
plaintifPs  company.      These  orders  were  carried  out.     After  the 
plaintiff  had  reached  Shorncliffe  station  with  the  baggage  guard 
under  Lieutenant   Roberts,  and  the  train  was  ready  to  receive 
her  passengers,  the  defendant  Cooper  selected,  in  the  usual  way 
from  the  ranks  of  the  volunteers  who  were   drawn  up  in  the 
railway  station,  his   two  co-defendants  Lovelock   and   Short  to 
form  the  prisoner's  escort  on  the  journey  to  Boxmoor  and  Hemel 
Hempstead.      The   plaintiff  was  then  placed  in  a  compartment 
with  these  defendants,  and    the    four     so    travelled    together 
in    the   train  to  Boxmoor,    a    journey  of    some    three    and    a 
half  hours.     On  the  arrival  of  the  train  at  Boxmoor  the  prisoner, 
under  the  charge  of  his  escort,  was  directed  by  the  defendant 
Cooper   to  remain  in  a  waiting-room,  while    the   rest   of    the 
volunteers,  other  than  certain  persons  who  would  be  required  as 
witnesses  in  the  prisoner's  case,  were  formally  dismissed.     The 
defendant    Cooper    directed    Corporal    Young    to   keep   these 
witnesses  together,  and,  with  them  to  follow  prisoner's  escort  to 
the  police-station  at  Hemel  Hempstead.     The  defendants  then 
marched  with  the  plaintiff,  who  was   placed  between  the  two 
privates,   to  the  police-station,   and  there   charged  before   the 
defendant  Frogley  with  the  offence  of  larceny.     After  inquiry, 
and  after  hearing  the  evidence  of  some  witnesses,  the  defendant 
Frogley  took  the  plaintiff  into  custody.      As  there  is  now  no 
question  affecting  this  defendant,  it  is  unnecessary  further  to 
pursue  the  history  of  the  case,  except  to  say,  in  justice  to  the 
plaintiff,  that  when  put  on   his  trial,  as  he  was,  at  the  Quarter 
Sessions  at  Canterbury,  he    was  honourably  acquitted  of  the 
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Markb       charges  made  against  him.      Upon    these  facts  the    plaintiflPs 

^'  case   against   these    three    defendants^    Cooper^    Lovelock  and 

aruKBs.       Shorty  is  a  case  of  assaalt  and  false  imprisonment  based  upon  the 

treatment  to  which  they  subjected  him  by  keeping  him  in  deten- 

^^-       tioQ  as  above  stated  from  the  time  when  they  took  him  in  charge 
Assault—     ^^  ShomcUffe  Station  to  the  time  when   they  gave  him  in  charge 
Arrest  for     at  Hem  el  Hempstead,      it  would  be  foreign  to  my  present  par- 
larceny—     pose  to  refer  to  the  circumstances  alleged  on  the  one  side  or  the 
MiUta  ^^law  ^*^®^  ^7  ^^7  ^^  aggravation  or  mitigation  in  regard  to  damages. 
—Conveyance  It  was  not  pleaded  or   contended  on  behalf  of  the  defendants  in 
under  escort—  answer  to  the  plaintiffs  claim  that  a  felony  had  been  coDimitted. 
^1881—*'    Therefore,    if   the   matter     had.  been    one    touching   ordinary 
44  ($-  45  Vict,  civilians  the  action  was,  except  as   to  damages,  an  undefended 
c.  58, 8. 176.  one.     The  defendants,   however,  contended    that   this  was   not 
a   case    touching     ordinary     civilians,     but    a    case    in    which 
they,  and  the  plaintiff  also,  ought  to  be  treated  as  persons  under 
military  law,  that  the  order  of  Captain  Foot  was,  under  that  law, 
justifiable,  that  even  if  it  was  in  any  respect  illegal,  it  was  not 
obviously  illegal,  and  that,  as  they  simply  obeyed  an  order  which 
they  were   bound  to   obey,  they  were  in  no  case  responsible. 
These  being,  as  regards  these  defendants,  the  only  contentions  of 
law,  and   the  facts   upon  which   they  were  based  not  being  in 
dispute,  the  only  question  I  had  to  ask  the  jury  in  regard  to 
these  defendants  was  as  to  the  amount  of  damages  to  be  awarded 
to  the  plaintiff  in  the  event  of  the  defences  in  point  of  law  being 
held  to  be  bad.      The  jury  assessed  these  damages  at  300/.    I 
have  now  to    decide    whether    the   defendants  are  entitled  to 
succeed  upon  any  of  the  points  of  law  which  they  have  pat 
forward.     I  have  come  to  the  conclusion  that  they  are  not.     In 
the  first  place,  at  the  time  of  the  acts  of  which  the  plaintiff  com- 
plains, that  is,  during  the  conveyance  of  the  plaintiff  in  custody 
from  Bhorncliffe  to  Boxmore  Railway  Station  and  thence  to  Hemel 
Hempstead  police-station — I  do  not  think  that  either  the  plain- 
tiff or  the  defendants  were  subject  to  military  law.     The  matter 
depends  upon  the  provisions  of  the  Army  Act,.  1881.     The  most 
important  of  these  is  sect.  176.      That  section  commences  by 
enacting  : — ^'  The  persons   mentioned    are    persons    subject  to 
military  law  as  soldiers,  and  this  Act  shall  apply  accordingly  to 
all  the  persons  so  specified. ^^      The  statute  then  enumerates  in 
several  sub-sections,   which  have  no  bearing  upon  the  present 
case,  various  classes  of  persons ;    and  in  sub-sect.  8  it  proceeds 
to  include  all   non-commissioned  officers  and  men  belonging  to 
the  Volunteer  forces  of  the  United    Kingdom,  (a)  when  they 
are  being  trained  or  exercised  with  any  portion  of  the  regular 
forces  or    with    any    portion    of    the   militia^ when  subject  to 
military  law.     Now,  there   is    no    question  that  whilst  in   the 
camp  at  Shorncliffe,  and,  in  my  view,  until  the  despatch  of  the 
prisoner,  in  fact  (although  he  stated  that  he  was  unaware  of  it) 
from  Shomcliffe  railway  station,  both  plaintiff  and  defendants  were 
YolunteerB  who  were  being  trained  and  exercised  with  a  portion  of 
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the  regular  forces^  and  were  therefore^  according  to  this  enactment^       M  sbkb 
persons  subject  to  military  law.     Captain  Foot  in  his  evidence  jp^^^^^  ^^j, 
deposed  to  his  opinion — and  this  is  the  contention  of  the  defen-      qthbrb. 

dants'  counsel — that  the  "  training  or  exercise "  mentioned  in        

the   section    ought  to  be   held   to  continue  in  regard  to   each         ^^^^' 
volunteer  after  the  camp  was  broken  up  by  the  departure  of  the    Assault— 
volunteers^  and  until  the  moment  of  his  formal  dismissal  at  his    Arrest  for 
home  destination,  which,  in  the  case  of  the  Hemel  Hempstead     larceny— 
party,  would  be  such  a  point  either  at  Boxmoor  station  or  after  ^liJ^fJi^ 
leaving  Boxmoor  station  as  the  officer  in  commaud  of  the  party  — Oonveyanes 
might  desire  for  the  dismissal  of  the  men.     Indeed,  I  understood  under  esceH— 
Captain  Foot  to  go  so  far  as  to  say  that,  in  his  opinion,  if  one       j^i;lf** 
of  these  volunteers  had  stolen  a  sheep  on  his  way  home  between  4t4  ^  45  Vict. 
Boxmoor  and  Hemel  Hempstead  he  could  have  been  tried  by  e.  68, ».  176. 
court-martial  for  the  offence.     I  cannot  so  construe  the  statute. 
The  words  in  question  appear  to  me  to  have  a  plain  and  sensible 
meaning,  and   to   confine  the   subjection   of  the  volunteer   to 
military  law  within  the  period  of  his  being  trained  and  exercised 
with  any  portion  of  the  regular  forces  or  of  the  militia  when 
subject  to  military  law.     The  interpretation  of  Captain  Foot  and 
the  defendants'  counsel  would  add  to  the  sub-section  the  words 
"  and  whenever  they  are  proceeding  to  or  from  such  training  or 
exercise."     I  hold  that,  upon  the  departure  of  the  plaintiff  and 
defendants  from  the  camp  they  ceased   to  be  subject  to  military 
law ;  their  status  ceased  to  be  that  of  soldiers  and  became  that 
of  civilians,  subject  only  as  to  discipline  to  the  provisions  of  the 
Volunteer  Act,  1863,  and  subsequent  statutes  relating  to  volun- 
teers, under  none  of  which  could  the  defendants  justify  their 
treatment   of  the  plaintiff.     It  is,  however,   contended  for  the 
defendants  that,  even  if  this  be  the  true  view,  and  they  and  the 
plaintiff  ceased  to  be  subject  to  military  law  after  leaving  the 
camp  at  Shorncliffe,  they  are  entitled  to  immunity  by  the  com- 
bined effect  of  sects.  41,  45,  and  168  of  the  Army  Act.     I  think 
this  defence  fails  also.     There  is  no  doubt  that  the  charge  of 
larceny  committed  during  his  training  with  the  regulars  in  the 
camp  was  an  offence  for  which  he   might  have  been  tried  by 
court-martial  under  sect.  41 ;  there  is  no  doubt  that  his  arrest  by 
order  of  Captain  Foot  when  that  charge  was  preferred  against 
him  was  perfectly  proper  and  legal  under  sect.  45 ;  and  I  am 
inclined  to  think  that,  if  after  his  arrest  it  had  been  judged  better 
that  instead  of  being  tried  by  court-martial  the  plaintiff  should 
be  handed  over  to  the  local  police  with  the  view  of  his  being 
tried  by  the  civil  court,  the  arrest   might  properly  have  been 
continued,   provided  due  diligence  was  used,  until   he  was  so 
handed  over.     I  understood  the  plaintiff's  counsel  to  be  willing 
to  concede  so   much.     But   Captain  Foot   did    not   adopt   this 
course.     He  adopted  the  course  he  did  with,  no  doubt,  the  best 
intentions^  believing  it  to  be  both  lawful  and  expedient,  and  in 
order  to    prevent   the  inconvenience  which    might   arise  from 
delaying  (as  the  holding  of  a  court-martial  or  the  sending  of  the 
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Mabks      parties   concerned   to   Hythe    police-station  woald    delay)    the 

Fro  l  t        breaking  up  of  the  camp  and  the  departure  of  the  plaintiff  and 

0THBR8.      ^^^  witnesses  for  their  homes  by  the  special  train  which  had 

been  ordered  for  their  conveyance  from  Shorncliffe.     But  the 

If!!!*        course  which  he  preferred  was   one  for  which  I  can   find  no 
AtsauU-     justification  in  any  section  of  the  Army  Act.     The  provision  of 
Arreatfar     sect.  158  (1),  upon  which  reliance  was  placed  for  the  defendants, 
larc^ny--^   appears  to  me  not  to  afford  any  justification^  for  more  than  one 
MiU^ryiaw  '^^^^ou.     In  the  first  place^  its  sanction  for  taking  into  and  keep- 
—  Conveyance  ing  in  military  custody^  and  for  trying  and  punishing^  a  peraon 
under  escort   ^{[o  has  been^  but  has  ceased  to  be,  subject  to  military  law^  is 
"~  18W—  ^ '  ^y  ^^®  opening  words  of  the  sub-section  confined  to   cases  in 
44  4-  45  Viet  which  "  au  offence  under  this  Act  has  been  committed  "  by  thas 
r.  58,«.  176.  person.     Here,  ex  conoeasis,  Marks  had,  in  fact,  committed  no 
offence.     One  might,  perhaps,  I  agree,  have  expected  that  the 
sanction  would  have  extended  to  the  case  of  an  offence  under  the 
Act  being  alleged  to  have  been  committed ;  but  the  words  as 
they  stand  seem  plain  enough.     Even,  however,  if  the  words 
could  be  interpreted  as  they  must  be  interpreted  in  order  to 
avail  the  defendants,  I  can  find  in  this  section  no  justification  for 
that  which  the  defendants  did  under  Captain  Foot^s  order  when, 
after  they  and  he  had  ceased  to  be  subject  to  military  law,  thej 
kept  the  plaintiff  as  a  prisoner  during  a  long  railway  journey 
and  a  two-mile  march,  not  in  order  that  he  might  be  tried  1^ 
court-martial,  but  in  order  that  he  might  be  handed  over  to  the 
police  authority,  not  at  the  place  of  the  alleged  offence,  but  in 
a  different  county  from  that  in  which  it  was  alleged  that  the 
offence   had    been   committed.     I   doubt   whether,   even   if  the 
plaintiff  and  the  defendants  continued,  as  Captain  Foot  thought 
they  did,  to  be  subject  to.  military  law,  a  detention  of  this  kind 
and  for  this  purpose  could  be  treated  as  a  proper  exercise  of  the 
powers  of  military  custody  given  by  sect.  45  of  the  Army  Act 
The  last  point  taken  for  the  defendants  was  that,  even  if  the 
order  which  they  obeyed  was  unjustifiable  or  illegal,  still  it  was 
not  obviously  unjustifiable  or  illegal,  and  the  defendants,  who 
were,  at  the  time  when  it  was  given  by  Captain  Foot,  subject  to 
military  law,  and  bound  to  obey  his  order,  having  simply  done 
what  he  ordered,  ought  not  to  be  held  liable  for  what  they  did. 
The  principles  of  law  applicable  to  a  case  such  as  the  present  I 
take  as  they  are  stated  by  Willes,  J.  in  his  judgment  in  Keighi&f 
V.  Bell  (4  F.  &  F.  at  pp.  790,   805),  and  in  Dawhins  v.  Lard 
Bokeby  (lb  ,  p.  831).     In  accordance  with  those  principles,  as  I 
understand  them,  I  should  hold  this  to  be  a  good  plea  for  the 
defendants  if  I  were  of  opinion  that  they  and  the  plaintiff  con- 
tinued subject  to  military  law  during  the  time  of  the  doing  of 
the   acts  by  the  defendants  of  which  the   plaintiff  complains. 
Even  if  the  order  was  in  excess  of  the  powers  as  to  nnlitarj 
custody,  given  by  sect.  45,  it  would  be  an  excess  which,  in  my 
view,  would  not  be  obvious  to  persons  in  the  position  of  tiie 
defendants.     I  am,  however,  for  the  reasons  which  I  have  alreadj 
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stated,  of  opinion  that,  at  the  time  of  the  acts  complained  of  Marks 

neither  the  plaintiff  nor  the  defendants  were  subject  to  military  ^-^ 

law,  and,  in  accordance  with  the  law  as  laid  down  by  Willes,  J.  othbbs. 

in  the  cases  to  which  I  have  referred,  I  must  decide  that. this  

defence  also  fails.     I  give  judgment  for  the  plaintiff  for  the  ^^^ 
amount  of  the  damages  fixed  by  the  jury. 

Judgment  accordingly,  (a)  ABtaiuXi— 

Solicitor  for  the  plaintiff,  H.  W.  L.  B.  Lathom.  t^^^ 

Solicitors  for  the  defendants,  J".  N,  Mason  and  Co.,  for  Sworder  volwnteer^ 

and  Longmore,  Hertford.  Military  law 

—  ConveyoTiice 

under  escort — 

Army  Act, 

1881— 

44  ^  45  Vict. 

e,  58,  »,  176. 
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Saturday,  Feb.  5,  1898. 

(Before  Lord  Russell,  O.J.,  Hawkins,  Mathbw,  Lawrancb,  aud 

Wbiqht,  JJ.) 

Reo.  v.  Rose,  {h) 

Evidence — Admissibility — Confession — Inducement    to    confess — 
Duty  of  prosecuting  counsel  and  solicitor — Bail, 

A  confession  made  in  consequence  of  an  inducement  held  out  by  a 
person  in  authority  is  not  admissible  evidence.  A  statement 
made  by  an  accused  person  after  he  has  been  told  that  it  will 
be  better  for  him  to  speak  the  truth,  cannot  be  admitted  as 
evidence  against  him. 

Semble,  it  is  the  duty  of  prosecuting  counsel  and  solicitors  having 
the  charge  of  prosecutions  to  satisfy  themselves  before  putting  in 
evidence  a  confession,  that  it  was  not  made  under  such  circum- 
stances as  to  be  inadmissible. 

Semble,  bail  is  not  to  be  withheld  unless  it  is  otherwise  imponsihle 
to  ensure  the  prisoner's  attendance  at  the  trial. 

/^ASE  stated  by  the  chairman  of  the  Norfolk  Quarter  Sessions. 

The  prisoner  was  indicted  for  larceny  of  certain  com,  chaff, 
sheep,  poultry,  and  grass  seeds,  the  property  of  his  master,  one 
Corney.  It  was  stated  in  the  case  that  Oorney,  in  the  presence 
of  a  police  constable,  had  asked  the  prisoner  how  he  accounted 
for  the  number  of  the  sheep  on  the  farm  being  less  than  it  should 

(a)  See  note  ante,  p.  712 

(6)  Reported  by  A.  A.  BaTHUifK,  Esq.,  Barrister-at-Law. 
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Bbg.         be^  and  the  prisoner  then  admitted  that  he  had  sold  a  lamb  and 
P^'         an  ewe  to  certain  persons.     In  giving  his  evidence  Comey  stated 

that  the  prisoner^  after  making  the  statement  as  to  the  sheep, 

1898.       had;  in  answer  to  questions,  stated  that  he  had  also  disposed  of 
~r        certain  quantities  of  com  and  chaff.     On  cross-examination  the 
E^MmM^   prosecutor  admitted  that  he  might  have  said  to  the  prisoner, 
AdmUtibiUty  *' You  had   better  tell  me  about  all   the   corn   that  is    gone/' 
— Cfon/5w«o»  Robert  Comey,  a  nephew  of  the  prosecutor,  being  called,  snbse- 
~DuJy^J^  qnently  stated  that  the  prosecutor  had  asked  the  prisoner  to 
prowcuiion    Speak   the  truth,  saying   that   "  it   would   be   better "    for  the 
^Bail      prisoner  to  do  so.     Counsel  for  the  prisoner  submitted  that  these 
statements  of  the  prisoner  as  to  the  corn  had  been  made  on  his 
inducement  to  confess,  and   were  therefore   not   admissible  as 
evidence  against  him,  but  the  Court  allowed  the  whole  case  to  go 
to  the  jury,  who  convicted  the  prisoner  on  the  whole  indictment. 
U.  E,   Wild  for   the   prisoner. — ^The    prosecutor  induced  the 
prisoner  to  confess  by  telling  him  that' it  would  be  better  for  him 
to  speak  the  truth.     A  confession  made  in  consequence  of  such 
an  inducement  is  not  admissible  evidence ;  the  jury  should  hare 
been  told  to  disregard  it,  or  evidence  of  the  confession  having 
been  given,  and  being  subsequently  found  to  be  inadmissible,  the 
jury  should  have  been  discharged,  and  the  case  tried  by  a  fresh 
jury.     Neither  of  these  courses  having  been  adopted  the  convic- 
tion was  bad,  and  should  be  quashed. 

Lord  BussBLL,  C.J. — In  my  opinion  this  conviction  cannot  be 
allowed  to  stand.  The  prisoner,  who  had  been  employed  by  a 
farmer  in  a  more  or  less  confidential  capacity,  was  charged  with 
stealing  a  variety  of  articles  the  property  of  his  master,  amongst 
other  things  sheep  and  corn,  and  was  tried  at  the  Norfolk 
Quarter  Sessions  in  January.  It  appears  that  the  prosecutor, 
having  reason  to  suspect  that  some  of  his  property  had  been  im- 
properly dealt  with,  spoke  to  the  prisoner,  who  then,  as  to  some 
of  the  articles,  confessed,  and  confessed  voluntarily ;  but,  after 
making  this  confession,  he  was  pressed  to  make  a  fnll  confession, 
and  to  confess  to  having  taken  the  com.  That  is  clear  from  the 
evidence  of  the  prosecutor's  nephew,  who  said  that  his  uncle  had 
asked  Bose  to  speak  the  truth,  telling  him  that  it  would  be  better 
for  him  if  he  did.  This  amounts  to  evidence  that  the  confession 
was  not  voluntary  within  the  meaning  of  the  authorities.  A 
question  of  some  delicacy  then  arises  as  to  the  course  which  the 
magistrates  ought  to  have  adopted.  It  is  clear  that  the  evidence 
ought  not  to  be  admitted ;  but  ought  the  Court  merely  to  tell  the 
jury  to  disregard  it,  or  ought  the  Court  to  discharge  the  jury  and 
try  the  case  again  ?  In  this  case,  however,  the  whole  of  the 
evidence  was  allowed  to  go  to  the  jury,  who  found  a  general 
verdict.  The  rule,  which  is  very  old,  and  is  stated  just  as  clearly 
in  the  old  as  in  the  modern  authorities,  will  be  found  in  East's 
Pleas  of  the  Crown,  vol.  2,  at  p.  657.  Lord  Campbell,  in  Beg.  t. 
Baldry  (19  L.  T.  Rep.  0.  S.  146 ;  21  L.  J.  130,  M.  C),  admitted 
a  confession  made  by  a  prisoner  after  he  had  been  cautioned  by 
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a  policeman^  becaase,  as  is  correctly  stated  in  the  head-note  to        Bbo. 
the  case^  "the  observation  of  the  policeman  did  not  amount  to        „^" 

any  promise  or  threat  to  induce  the  prisoner  to  confess  so  as  to        ' 

render  a  confession  which  the  latter  made  after  it  inadmissible/^        1898. 
In  Beg,  v.  Jarvia  (17  L.  T.  Rep.  178;  L.  Rep.  1  Cr.  Cas.  Res.        ~~r~  ^ 
96;  10  Cox  C.  C.  574)  the  prisoner's  master  said  to  him,  '^  You    EMmcs— 
are  in  the  presence  of  two  officers  of  the  police,  and  I  should  Admisaihility 
advise  you  that  to  any  question  that  may  be  put  to  you  you  will  —Confession 
answer  truthfully,  so  that,  if  you  have  committed  a  fault,  you  may       ^^  ^j 
not  add  to  it  by  stating  what  is  untrue '' ;  whereupon  the  prisoner   proseeutiwi 
made  a  confession  which  the  Court  held  to  be  admissible,  Willes,  J.       —-Bail, 
saying  that  the  case  would  have  been  different  if  the  master  had 
said,  ^'  It  is  better  for  you  to  tell  the  truth."     The  principle  is 
also  laid  down  by  Cave,  J.  in  Reg,  v.  Thompson  (69  L.  T.  Rep. 
24;  (1893)  2  Q.  B.  12;  17  Cox  C.  C.  at  p.  645),  with  the  con- 
currence of  the  late  Lord  Chief  Justice,  that  a  confession  is  not 
admissible  if  it  is  preceded   by  an  inducement  held  out  by  a 
person  in  authority.     Seeing,  then,  that  in  the  case  before  us 
there  were  used  the  very  words  which  it  has  been  held  render  a 
confession  inadmissible,  in  my  opinion  this  confession  was  not 
admissible,  and  that  it  having  been  admitted  the  conviction  which 
followed  it  was  bad.     It  is  to  be  borne  in  mind  not  only  by 
magistrates  but  by  prosecuting  counsel  and  by  solicitors  having 
the  charge  of  prosecutions,   that  they  must  satisfy  themselves 
before  putting  a  confession  in  evidence  that  the  confession  was 
not  obtained  under  such  circumstances  as  to  be  inadmissible.     I 
observe  that  in  this  case  bail  was  refused  for  the  prisoner.     It 
cannot  be  too  strongly  impressed  on  the  magistracy  of  the  country 
that  bail  is  not  to  be  withheld  as  a  punishment,  but  that  the 
requirements  as  to  bail  are  merely  to  secure  the  attendance  of 
the  prisoner  at  the  trial. 

Hawkins,  Mathew,  Laweance,  and  Wright,  JJ.,  concurred. 

Solicitor,  W,  A,  Watts,  St.  Ives,  Hunts. 

The  Crown  did  not  appear. 
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STATUTES    AND    PARTS     OF    STATUTES 
AEPECTING  THE   CRIMINAL  LAW, 

PASSED  IN  THE  SESSION  OF  PARLIAMENT  OF  1895. 


SHOP  HOURS  ACT,  1896. 

68  ViOT.  CAP.  5. 

An  Act  to  amend  the  Shop  Hours  Act,  1892. — [dth  April,  1895.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
adyice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same  as 
follows : 

1.  If  any  employer  fails  to  keep  exhibited  the  notice  required  by  section  Penalty  on 
four  of  the  Shop  Hours  Act,  1882,  in  manner  required  by  that  section,  he  f*il«ro  *o 
shall  be  Hable  to  a  fine  not  exceeding  forty  shillings.  SsT 66  Vict 

2.  This  Act  may  be  cited  as  ''  The  Shop  Hours  Act,  1895,"  and  shall  c.  62  a.  4. 

be  construed  as  part  of  the  Shop  Hours  Act,  1892,  and  the  Shop  Hours  short  title  and 
Acts,  1892  and   1898,  and  this  Act  may  be  cited  collectively  as  "  The  constmotion. 
Shop  Hours  Acts,  1892  to  1895." 


REFORMATORY  AND  INDUSTRUL  SCHOOLS  (CHANNEL 

ISLANDS  CHILDREN)  ACT,   1895. 

58  &  59  ViOT.  CAP.  7. 

An  Act  for  enabling  children  to  he  sent  from  the  Channel  Islands  to  Refor^ 
matory  or  Industrial  Schools  in  Great  Britain, — [20th  June,  1895.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled  and  by  the  authority  of  the  same,  as 
follows : 

1.  Where,  under  any  law  of  any  of  the  Channel  Islands,  it  is  lawful  for  Power  for 
any  Court  in  the  Channel  Islands  to  sentence  a  young  person  to  be  sent  to  Govjra™ont 
a  reformatory  or  industrial  school  in  Great  Britain,  and  provision  is  made  JJjun^JJ  con- 
under  any  such  law  to  the  satisfaction  of  a  Secretary  of  State.  tract  with 

(1.)  For  the  expenses  of  the  conveyance  of  the  person  to  the  school  to  reformatory 
which  he  is  sent,  and  for  his  re-conveyance  to  the  Channel  Islands  °'  induBtrial 
on  his  discharge  from  the  school ;  and  Q:^  Britain 

VOL.  XVIU.  a 
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58  &  59  Yior. 
a  17. 


R^ormatory 

andlndtuiridl 

SehooU 

(Channel 

Isla/nds  ChU- 

dren)  Act, 

1895. 

for  reception 
of  Ghamiel 
Isbuids  obil- 
dren. 

Ghaimel 
IsbuidB  chil- 
dren may  be 
sent  to  refor- 
matoiy  or 
indastrial 
Bchools  in 
Great  Britain. 

Gonstraotion. 


Short  title. 


(2.)  for  the  ezpensea  of  his  maintenance  at  the  school ;  and 
(8.)  for  the  contribution  (if  any)  to  be  made  by  his  parent,  step-pareat, 
guardian,  or  other  person  liable  to  maintain  him,  and  the  mode  is 
which  that  contribution  is  to  be  raised  ; 
the  gOYemment  of  any  of  the  Ohannel  Islands  may  contract  with  tiie 
managers  of  any  reformatory  or  industrial  school  in  Gfreat  Britain  for  the 
reception  of  young  persons  sentenced  to  be  sent  to  any  school  by  a  ooizzi  in 
the  Ohannel  Islands. 

2.  A  young  person  sentenced  as  aforesaid  in  the  Ohannel  Tslanda  to  be 
sent  to  a  reformatory  or  industrial  school  in  Great  Britain  may  be  coo- 
▼eyed  in  the  custody  of  any  constable  or  other  person  acting  under  a 
warrant  issued  by  any  competent  court  in  the  Ohannel  Islands  to  the 
school  to  which  he  is  sentenced  to  be  sent,  and  he  shall,  during 
conveyance  to  that  school,  be  deemed  to  be  in  legal  custody,  both  on 
and  on  land,  and  when  delivered  up  to  the  managers  of  the  school  to 
which  he  is  sent,  he  may  thenceforth  be  dealt  with  in  the  same  manner, 
and  be  subject  to  the  Acts  relating  to  reformatory  and  industrial  schools, 
in  the  same  way  as  if  he  had  been  sent  to  the  school  by  justices,  a 
magistrate,  or  a  court  in  the  United  Kingdom. 

3.  In  the  construction  of  this  Act  for  the  purpose  of  the  Acts  relating 
to  reformatory  and  industrial  schools — 

The  expression  "  young  person  "  shall  include  "  youthful  offender  '  and 

"child." 
The  expressions  "  sentence  "  and  **  sentenced  "  shall  include  "  order" 

and  "ordered.** 

4.  This  Act  may  be  dted  as  "  The  Reformatory  and  Industrial  Bchoob 
(Ohannel  Islands  Ohildren)  Act,  1895." 


False  alarms 
of  fire. 


Evidence  on 
behalf  of 
aocosed. 


Application  of 
the  Act  to 
Scotland— 
65  A  56  Vict. 
e.55. 


FALSE  ALABMS  OF  FIBE  AOT,   1895. 
58  &  59  ViOT.  CAP.  28. 

An  Act  to  prohibit  the  giving  False  Alarms  oj  Fires, — [6/A  July,  1895.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oommoni 
in  this  pr^ent  Parliament  assembled,  and  by  the  authority  of  the  same  as 
follows : 

1.  Any  person  knowingly  giving  or  causing  to  be  given  a  false  alarm  of 
fire  to  the  fire  brigade  of  any  town  or  parish  outside  the  metropolitan  area 
or  to  any  officer  thereof,  whether  by  means  of  a  street  fire  alarm, 
statement,  message,  or  otherwise,  shall  be  deemed  to  be  guilty  of  an 
offence  punishable  on  summary  conviction,  and  shall,  on  conviction  for 
such  offence  by  a  court  of  summary  jurisdiction,  be  liable  for  every  such 
offence  to  a  penalty  not  exceeding  twenty  pounds. 

2.  In  any  proceeding  against  any  person  for  an  offence  under 
section  one  of  this  Act  such  person  shaU  be  competent  but  not  compellable 
to  give  evidence,  and  the  wife  of  such  person  may  be  required  to  attend 
to  give  eridence  as  an  ordinary  witness  in  the  case,  and  shtdl  be  competent 
but  not  compellable  to  give  evidence. 

8.  The  provisions  of  this  Act  relative  to  giving  a  false  alarm  of  fire  by 
means  of  a  street  fire  alarm  shall  not  apply  to  any  burgh  or  police  burgh 
in  Scotland  in  which  a  person  who  wantonly  rings  a  fire  alarm  is  liable  to 
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a  penalty  under  the  provisions  of  the  Burgh  Police  (Scotland)  Act,  1892  58  &  59  Yior 
or  of  any  local  Police  Act.  ^«  ^^* 

4.  This  Act  may  be  cited  as  " The  False  Alarms  of  Fire  Act,  1895."  paiMAfarmi 

5.  This  Act  shall  come  into  operation  on  the  first  day  of  August,  one   ^^  j^^^  j^^^^ 
thousand  eight  hundred  and  ninety-five.  1895. 

•  

Short  title. 

Gommence- 

moDt  of  Act 

EXTRADITION  ACT,  1895. 

58  &  59  ViOT.  CAP.  33. 

An  Act  to  amend  the  Extradition  Acts,  1870  and  1873,  so  far  as  respects 
the  Magistrate  by  whom  and  the  place  in  which  the  case  may  he  heard 
and  the  Criminal  held  in  Custody, — [6^A  July,  1895.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporskl,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1. — (1.)  Where  a  fugitive  criminal  has  been  apprehended  in  pursuance  Hearing  case 
of  a  warrant  under  section  eight  of  the  Extradition  Act,  1870,  and  a  elwhere  than 
Secretary  of  State  on  representation  made  by  or  on  behalf  of  the  criminal  ^33  ^"^*' 

is  of  opinion  that  his  removal  for  the  purpose  of  his  case  being  heard  at  yiot.  0.  52 

Bow-street  will  be  dangerous  to  his  life  or  prejudicial  to  his  health,  the  88  &  84  Viot. 
Secretary  of   State,  if  it  appears  to  him  consistent  with  the  Order  in  c.  52— 36  &  37 
Council  under  the  Extradition  Act,  1870,  applicable  to  the  case,  may  in  ^*°**  °*  ^' 
his  discretion  by  order,  stating  the  reasons  for  such  opinion,  direct  the 
case  to  be  heard  before  such  magistrate  as  is  named  in  the  order,  and  at 
the  place  in  the  United  Kingdom  at  which  the  criminal  was  apprehended, 
or  for  the  time  being  is. 

(2.)  The  magistrate  may  be,  if  the  place  is  in  England,  a  metropolitan 
police  magistrate  or  a  stipendiary  magistrate,  and  if  it  is  in  Scotland,  a 
sheriff  or  a  sheriff-substitute,  and  if  it  is  in  Ireland,  any  stipendiary 
magistrate,  and  the  magistrate  hearing  the  case  in  pursuance  of  the  order 
shall  for  that  purpose  be  deemed  to  be  a  police  magistrate  within  the 
meaning  of  the  Extradition  Act,  1870,  and  also  shall  have  the  same 
jurisdiction,  duties,  and  powers,  as  near  as  may  be,  and  may  commit  to 
the  same  prison  as  if  he  were  a  magistrate  for  the  county,  borough,  or 
place  in  which  the  hearing  takes  place. 

(3.)  Provided  that,  when  the  fugitive  criminal  is  committed  to  prison 
to  await  his  surrender,  the  committing  ma^trate,  if  of  opinion  that  it 
will  be  dangerous  to  the  life  or  prejudicial  to  the  health  of  the  prisoner 
to  remove  him  to  prison,  may  order  him  to  be  held  in  custody  at  the 
place  in  which  he  for  the  time  being  is,  or  any  other  place  named  in  the 
order  to  which  the  magistrate  thinks  he  can  be  removed  without  danger 
to  his  life  or  prejudice  to  his  health,  and  while  so  held  he  shall  be 
deemed  to  be  in  legal  custody,  and  the  Extradition  Acts,  1870  and  1873, 
shall  apply  to  him  as  if  he  were  in  the  prison  to  which  he  is  committed, 
and  the  forms  of  warrant  used  under  the  said  Acts  may  be  varied 
accordingly. 

2.  Tlus  Act  may  be  cited  as  <'  The  Extradition  Act,  1895,"  and  shaU  be  Short  title  and 
construed  together  with   the  Extradition   Acts,   1870  and  1873;   and  construction, 
those  Acts  and  this  Act  may  be  cited  collectively  as  "  The  Extradition 
Acts,  1870  to  1895." 
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FACTORY  AND  WORKSHOP  ACT,  1895. 

58  &  69  ViOT.  CAP.  37. 

An  Act  to  emend  and  extend  the  Law  relating  to  Factories  and   Wcri- 

shops.— [Qth  ^Tuly,  1895.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  Uie 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons* 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same 
as  follows : 

Gbneral  Law  BBLATiNa  to  Faotobies  and  Wobkshops. 

Sanitary  Provisions  and  Safety, 
Overorowding       1. — n\  A  factory  shall  for  the  purpose  of  section  three  of  the  prin- 
Eh  ®^P*^  '^®*'  ^^^  *  workshop  shall  for  the  purpose  of  the  law  relating  to 

public  health,  be  deemed  to  be  so  overcrowded  as  to  be  dangerous  or 
injurious  to  the  health  of  the  persons  employed  therein,  if  the  number  of 
cubic  feet  of  space  in  any  room  therein  bears  to  the  number  of  pen<»8 
employed  at  once  in  the  room  a  proportion  of  less  than  twohnndiedand 
fifty,  or,  during  any  period  of  overtime,  four  hundred,  cubic  feet  of  space 
to  every  person. 

(2.)  Provided  that  the  Secretary  of  State  may,  by  order  made  is 
accordance  with  section  sixty-five  of  the  principal  Act,  modify  this 
proportion  for  any  period  during  which  artificial  light  other  than  electiie 
light  is  employed  for  illuminating  purposes,  and  may  by  like  order,  at 
regards  any  particular  manufacturing  process  or  handicraft,  substitiite  fcff 
the  said  figures  of  two  hundred  and  fifty  and  four  hundred  respectivelj 
any  higher  figures,  and  thereupon  this  section  shall  have  effect  as  modified 
by  the  order. 

(8.)  Section  seventy-eight  of  the  principal  Act  shall  be  read  as  if  there 

were  included  among  the  notices  required  by  that  section  to  be  aflixed  a 

notice  specifying  the  number  of  persons  who  may  be  employed  in  each 

room  of  the  factory  or  workshop  by  virtue  of  this  section. 

Power  to  make      2. — (1)   A  court  of  summary  jurisdiction  may,  on  complaint  by  aa 

order  as  to       inspector,  and  on  being  satisfied  that  any  place  used  as  a  factory  or 

dangerous        workshop  or  as  part  of  a  factory  or  workshop  is  in  such  a  condition  that  any 

workshop         manufacturing  process  or  handicraft  carried   on   therein   cannot  be  so 

carried  on  wiUiout  danger  to  health  or  to  life  or  limb,  by  order,  prohibit 

the  place  from  being  used  for  the  purpose  of  that  process  or  handicraft 

until  such  works  have  been  executed  as  are  in  the  opinion  of  the  court 

necessary  to  remove  the  danger. 

(2.)  Provided  that  proceedings  shall  not  be  taken  under  this  sedaon 
in  cases  where  proceedings  might  be  taken  by  or  at  the  instance  of  any 
sanitary  authority  under  the  provisions  of  the  law  relating  to  puUie 
health,  unless  the  inspector  is  authorised  to  take  proceedings  in  pursuanee 
of  section  one  or  section  two  of  the  Act  of  1891. 

(8.)  If  there  is  any  contravention  of  an  order  under  this  section  the 
occupier  of  the  place  shall  be  liable  to  a  fine  not  exceediog  forty  shillings 
a  day  during  such  contravention. 
Provision  as         3.— (1.)  Where  notice  of  an  act,  neglect,  or  default  is  given  by  aa 
to  notice  to      inspector  under  section  four  of  the  principal  Act  to  a  sanitary  authority, 
Mnltftiy  it  shall  be  the  duty  of  the  sanitary  authority  to  inform  the  inspector  of 

an   onty.        ^j^^  proceedings  taken  in  consequence  of  the  notice. 


(2.)  In  section  2  of  the  Act  of   1891,  for  the  words  "  within  a  reason-  58  &  59  Vioi. 
able  time  "  shall  be  substituted  the  words  '*  within  one  month."  o-  ^7* 

4; — (1.)  A   court  of  summary  jurisdiction  may,  on  complaint  by  an    vuZ^     d 
inspector,  and  on  being  satisfied  that  any  machine  used  in  a  factory  or     ^^oHuhop 
workshop  is  in  such  a  condition  that  it  cannot  be  used  without  danger  to     Aet^  1895. 

life  or  limb,  by  order  prohibit  the  machine  from  being  used,  or,  if  it  is        

capable  of  repair  or  alteration,  from  being  used  until  it  is  duly  repaired  or  Power  to  make 
altered.  dangeroua 

(2.)  Where  a  complaint  has  been  made  under  this  section  the  court  or  machine. 
a  justice  may,  on  application  ex  parte  by  the  inspector,  and  on  receiving 
evidence  that  the  use  of  such  machine  involves  imminent  danger  to  life, 
make  an  interim  order  prohibiting  either  absolutely  or  subject  to  con- 
ditions the  use  of  the  machine  untU  the  earliest  opportunity  for  hearing 
and  determining  the  complaint. 

(3.)  If  there  is  any  contravention  of  an  order .  under  this  section,  the 
person  entitled  to  control  the  use  of  the  machine  shall  be  liable  to  a 
fine  not  exceeding  forty  shillings  a  day  during  such  contravention. 

5. — (1.)  If  an  inspector  gives  notice  in  writing  to  the  occupier  of  a  Pon»lty  'or 
factory  or  workshop,  or  to  any  contractor  employed  by  any  such  occupier  J?^,^^  |„ 
that  any  place  in  which  work  is  carried  on  for  the  purpose  of  or  in  con-  puS^^juri! 
nection   with  the  business  of  the  factory  or  workshop   is  injurious  or  oub  to  health, 
dangerous  to  the  health  of  the  persons  employed  therein,  then,  if  the 
occupier  or  contractor  after  the  expiration  of  one  month  from  the  receipt 
of  the  notice  gives  out  work  to  be  done  in  that  place,  and  the  place  is 
found  by  the  court  having  cognisance  of  the  case  to  be  so  injurious  or 
dangerous,   he   shall  be    liable   on   summary   conviction  to    a  fine  not 
exceeding  ten  pounds. 

(2.)  This  section  shall  apply  in  the  case  of  the  occupier  of  any  place 
from  which  any  work  is  given  out  as  if  that  place  were  a  workshop. 

(3.)  Provided  that  this  section  shall  not  apply  except  in  the  case  of 
persons  employed  in  such  classes  of  work,  and  in  the  case  of  persons  giving 
out  employment  and  employed  within  such  areas,  as  may  from  time  to 
time  be  specified  by  the  Secretary  of  btate  by  order  made  in  accordance 
with  section  sixty-five  of  the  principal  Act,  and  no  such  order  shall  be 
made  except  with  respect  to  an  area  where,  by  reason  of  the  number  and 
distribution  of  the  population  or  the  conditions  under  which  work  is 
carried  on,  there  are  special  risks  of  injury  or  danger  to  the  health 
of  the  persons  employed  and  of  the  district. 

6.  If  any  occupier  of  a  factory  or  workshop  or  laundry  or  of  any  place  Penalty  for 
from  which  any  work  is  given  out,  or  any  contractor  employed  by  any  allowing  wear- 
such  occupier,  causes  or  allows  wearing  apparel  to  be  made,  cleaned,  or  {°^  apparel  to 
repaired  in  any  dwelling-house  or  builcUng  occupied  therewith,  whilst  any  pj^^^  where 
inmate  of  the  dwelling-house  is  suffering  from  scarlet  fever  or  small-pox,  there  is 
then,  unless  he  proves  that  he  was  not  aware  of  the  existence  of  the  infectious 
illness  in   the   dwelling-house,   and  could    not    reasonably   have    been  ^^^^^e* 
expected  to  become  aware  of  it,  he  shall  be  liable  to  a  fine  not  exceeding 
ten  pounds. 

7. — (1.)  In  paragraph  (1)  of  section  five  of  the  principal  Act  for  the  Amendment 
words  "  a  steam  engine  and  water-wheel "  shall  be  substituted  the  woids  of  41  &  42 
**any  water-wheel  and  engine  worked  by  any  such  power."  ^^^  °*  1^» 

(2.)  In  paragraph  (3)  of  the  same  section  after  the  word  "  employed,"  fen^J^*** 
the  words  "  or  working  "  shall  be  inserted. 

(3.)   In  paragraph  (4)  of  the  same  section  for  the  words  "for  the 
purpose  of  any  manufacturing  process  "  shall  be  substituted  the  words. 
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OTerorowding 
of  faotozy  or 
workshop. 


Power  to  make 
order  as  to 
dangerous 
factory  or 
workshop. 


Provision  as 
to  notice  to 
sanitftry 
authority. 


FAOTOEY  AND  WORKSHOP  ACT,  1895. 

58  &  59  ViOT.  CAP.  87. 

An  Act  to  amend  and  extend  the  Law  relating  to  Factories  and  Wm't-^ 

8hop8.—\iath  July,  1895.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oommons, 
in  this  present  Parliament  assembled,  and  by  the  aathority  of  the  same 
as  follows : 

Gbnebal  Law  ssLATiNa  to  Faotobibb  and  Wobkbhopb. 

Sanitary  Provisions  and  Safety, 

1. — (1.)  A  factory  shall  for  the  purpose  of  section  three  of  the  prin- 
cipal Act,  and  a  workshop  shall  for  the  purpose  of  the  law  relating  to 
public  health,  be  deemed  to  be  so  overcrowded  as  to  be  dangerous  or 
injurious  to  the  health  of  the  persons  employed  therein,  if  the  number  of 
cubic  feet  of  space  in  any  room  therein  beieurs  to  the  number  of  perBons 
employed  at  once  in  the  room  a  proportion  of  less  than  two  hundred  and 
fifty,  or,  during  any  period  of  overtime,  four  hundred,  cubic  feet  of  space 
to  every  person. 

(2.)  Provided  that  the  Secretary  of  State  may,  by  order  made  in 
accordance  with  section  sixty-five  of  the  principal  Act,  modify  this 
proportion  for  any  period  during  which  artificial  light  other  than  electric 
light  is  employed  for  illuminating  purposes,  and  may  by  like  order,  as 
regards  any  particular  manufacturing  process  or  handicraft,  substitute  for 
the  said  figures  of  two  hundred  and  fifty  and  four  hundred  respectiTely 
any  higher  figures,  and  thereupon  this  section  shall  have  effect  as  modified 
by  the  order. 

(8.)  Section  seventy-eight  of  the  principal  Act  shall  be  read  as  if  there 
were  included  among  the  notices  required  by  that  section  to  be  afiSxed  a 
notice  specifying  the  number  of  persons  who  may  be  employed  in  each 
room  of  the  factory  or  workshop  by  virtue  of  this  section. 

2.— -{1)  A  court  of  summary  jurisdiction  may,  on  complaint  by  an 
inspector,  and  on  being  satisfied  that  any  place  used  as  a  factory  or 
workshop  or  as  part  of  a  factory  or  workshop  is  in  such  a  condition  that  any 
manufacturing  process  or  handicraft  carried  on  therein  cannot  be  so 
carried  on  without  danger  to  health  or  to  life  or  limb,  by  order,  prohibit 
the  place  from  being  used  for  the  purpose  of  that  process  or  handicraft, 
until  such  works  have  been  executed  as  are  in  the  opinion  of  the  court 
necessary  to  remove  the  danger. 

(2.)  Provided  that  proceedings  shall  not  be  taken  under  this  section 
in  cases  where  proceedings  might  be  taken  by  or  at  the  instance  of  any 
sanitary  authority  under  the  provisions  of  the  law  relating  to  public 
health,  unless  the  inspector  is  authorised  to  take  proceedings  in  pursuance 
of  section  one  or  section  two  of  the  Act  of  1891. 

(8.)  If  there  is  any  contravention  of  an  order  under  this  section  the 
occupier  of  the  place  shall  be  liable  to  a  fine  not  exceediog  forty  shillings 
a  day  during  such  contravention. 

3. — (1.)  Where  notice  of  an  act,  neglect,  or  default  is  given  by  an 
inspector  under  section  four  of  the  principal  Act  to  a  sanitary  authority, 
it  shall  be  the  duty  of  the  sanitary  authority  to  inform  the  inspector  of 
the  proceedings  taken  in  consequence  of  the  notice, 
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(2.)  In  section  2  of  the  Act  of  1891,  for  the  words  '<  within  a  reason-  58  &  59  Vioi. 
able  time  "  shall  be  substituted  the  words  '*  within  one  month."  o*  ^7* 

4; — (1.)  A   court  of  summary  jurisdiction  may,  on  complaint  by  an    pactofv  and 
inspector,  and  on  being  satisfied  that  any  machine  used  in  a  factory  or     Workshop 
workshop  is  in  such  a  condition  that  it  cannot  be  used  without  danger  to     Act,  1895. 

life  or  limb,  by  order  prohibit  the  machine  from  being  used,  or,  if  it  is        

capable  of  repair  or  alteration^  from  being  used  until  it  is  duly  repaired  or  Puerto  make 
altered.  dangerous 

(2.)  Where  a  complaint  has  been  made  under  this  section  the  court  or  machine, 
a  justice  may,  on  application  ex  parte  by  the  inspector,  and  on  receiving 
evidence  that  the  use  of  such  machine  involves  imminent  danger  to  life, 
make  an  interim  order  prohibiting  either  absolutely  or  subject  to  con- 
ditions the  use  of  the  machine  until  the  earliest  opportunity  for  hearing 
and  determining  the  complaint. 

(3.)  If  there  is  any  contravention  of  an  order .  under  this  section,  the 
peraon  entitled  to  control  the  use  of  the  machine  shall  be  liable  to  a 
fine  not  exceeding  forty  shillings  a  day  during  such  contravention. 

5. — (1.)  If  an  inspector  gives  notice  in  writing  to  the  occupier  of  a  Pon»lty  'or 
factory  or  workshop,  or  to  any  contractor  employed  by  any  such  occupier  o^SSSiTL 
that  any  place  in  which  work  is  carried  on  for  the  purpose  of  or  in  con-  piaoes  injnri. 
nection   with  the  business  of  the  factory  or  workshop   is  injurious  or  oub  to  health, 
dangerous  to  the  health  of  the  persons  employed  therein,  then,  if  the 
occupier  or  contractor  after  the  expiration  of  one  month  from  the  receipt 
of  the  notice  gives  out  work  to  be  done  in  that  place,  and  the  place  is 
found  by  the  court  having  cognisance  of  the  case  to  be  so  injurious  or 
dangerous,   he   shall  be    liable   on   summary   conviction  to    a  fine  not 
exceeding  ten  pounds. 

(2.)  This  section  shall  apply  in  the  case  of  the  occupier  of  any  place 
from  which  any  work  is  given  out  as  if  that  place  were  a  workshop. 

(8.)  Provided  that  this  section  shall  not  apply  except  in  the  case  of 
persons  employed  in  such  classes  of  work,  and  in  the  case  of  persons  giving 
out  employment  and  employed  within  such  areas,  as  may  from  time  to 
time  be  specified  by  the  Secretary  of  btate  by  order  made  in  accordance 
with  section  sixty-five  of  the  principal  Act,  and  no  such  order  shall  be 
made  except  witik  respect  to  an  area  where,  by  reason  of  the  number  and 
distribution  of  the  population  or  the  conditions  under  which  work  is 
carried  on,  there  are  special  risks  of  injuiy  or  danger  to  the  health 
of  the  persons  employed  and  of  the  district. 

6.  If  any  occupier  of  a  factory  or  workshop  or  laundry  or  of  any  place  Penalty  for 
from  which  any  work  is  given  out,  or  any  contractor  employed  by  any  allowing  wear- 
such  occupier,  causes  or  allows  wearing  apparel  to  be  made,  cleaned,  or  |°^  *PP»rol  to 
repaired  in  any  dwelling-house  or  building  occupied  therewith,  whilst  any  pj^^^  where 
inmate  of  the  dwelling-house  is  suffering  from  scarlet  fever  or  small-pox,  there  is 
then,  unless  he  proves  that  he  was  not  aware  of  the  existence  of  the  infectious 
illness   in   the   dwelling-house,    and  could    not    reasonably  have    been  ^^^^^"^ 
expected  to  become  aware  of  it,  he  shall  be  liable  to  a  fine  not  exceeding 
ten  pounds. 

7. — (1.)  In  paragraph  (1)  of  section  five  of  the  principal  Act  for  the  Amendment 
words  *'  a  steam  engine  and  water-wheel  *'  shall  be  substituted  the  woids  of  41  &  42 
<'any  water-wheel  and  engine  worked  by  any  such  power."  ^^^  ^  16» 

(2.)  In  paragraph  (3)  of  the  same  section  after  the  word  "  employed,"  fenJi^*^ 
the  words  ''  or  working  "  shall  be  inserted. 

(3.)  In  paragraph  (4)  of  the  same  section  for  the  words  '*  for  the 
purpose  of  any  manufacturing  process "  shall  be  substituted  the  words. 


58  &  59  Vict.  "  exoept  where  the  parfcs  are  under  repair  or  under   examinstioxi   ia 
0.87.        connection  with  repair^  or  are  necessarily   exposed  for  the  pnrpooe  cf 

_   '  -  cleaning  or  lubricating  or  for  altering  the  gearing  or  arrangements  of  tlie 

Factory  and       _LrAi_  ■!_•»»  c»«»«»  o 

Worluhop     P*^^  ®^  ^^^  machine. 
Act,  lS9b,         3-  The  first  paragraph  of  section  nine  of  the   principal    Act    (which 

relates  to  the  cleaning  of  machinery)  shall  apply,  so  far  as  the  dangeroiB 

"^"iT*"  Q*^*     parts  of  machinery  are  concerned,  to  young  persons  in  Uke  manner  ae  it 
Viet  <f  16        applies  to  children,  and  for  this  purpose  such  parts  of  the  machiseiT 
s.  9,  M  to '       shall,  unless  the  contrary  is  proved,  be  presumed  to  be  dangeroos  as  an 
restrictioii  on   so  notified  by  an  inspector  to  the  occupier  of  the  factory, 
oleaningof  9. — ^1.^  In  a  factory  erected  after  the  commencement  of  this  Act,  tibs 

maohineiy  in  traversing  carriage  of  any  self-acting  machine  shall  not  be  allowed  to 
ReffnlAt'  ^^^  ^^^  witl^n  a  distance  of  eighteen  inches  from  any  fixed  stracture 

to  ^i^on  of  ^^^  being  part  of  the  machine,  if  the  space  over  which  it  so  runs  out  is  a 
self-acting  space  over  which  any  person  is  liable  to  pass,  whether  in  the  course  of 
machine.  his  employment  or  otherwise. 

(2.)  A  person  employed  in  a  factory  shall  not  be  allowed  to  be  in  the 
space  between  the  fixed  and  the  traversing  portions  of  a  self-actii^ 
machine  unless  the  machine  is  stopped  with  the  traversing  portion  on  the 
outward  run,  but  for  the  purpose  of  this  provision  the  space  in  front  of  a 
self-acting  machine  shall  not  be  included  in  the  space  aforesaid. 

(3.)  A  factory  in  which  a  traversing  carriage  is  allowed  to  ran  out  is 
contravention  of  this  section  shall  be  deemed  not  to  be  kept  in  oonformify 
with  the  principal  Act,  and  any  person  allowed  to  be  in  the  space  afore- 
said in  contravention  of  this  section,  shall  be  deemed  to  be  employed 
contrary  to  the  provisions  of  the  principal  Act. 
ProTiBionB  for  jq.— (1.)  A  court  of  summary  jurisdiction  may,  on  complaint  by  an 
inspector,  and  on  being  satisfied  that  the  provision  of  a  movable  fire 
escape  or  movable  fire  escapes  is  required  for  the  safety  of  any  of  the 
persons  employed  in  a  factory  or  workshop,  by  order  require  the  occupier 
of  the  factory  or  workshop  to  provide  and  maintain  a  movable  fire  escape 
or  movable  fire  escapes  sufficient  for  that  purpose. 

(2.)  While  any  person  employed  in  a  factory  or  workshop  is  within  Ihe 
factory  or  workshop  for  the  purpose  of  employment  or  meals,  the  doors  of 
the  factory  or  workshop,  and  of  any  room  therein  in  which  any  sudi 
person  is,  shall  not  be  locked  or  bolted  or  fastened  in  such  a  manner  that 
they  cannot  be  easily  and  immediately  opened  from  the  inside. 

(3.)  In  every  factory  or  workshop  the  construction  of  which  is  com- 
menced after  ihe  commencement  of  this  Act,  the  doors  of  each  room  in 
which  more  persons  than  ten  are  employed,  shall,  except  in  the  case  of 
sliding  doors,  be  constructed  so  as  to  open  outwards. 

(4.)  Sub-section  one  of  section  seven  of  the  Act  of  1891  shall  apply  ^ 
all  workshops  the  construction  of  which  is  commenced  after  the  com- 
mencement of  this  Act,  and  in  which  more  than  forty  persons  are 
employed,  in  like  manner  as  it  applies  to  factories,  and  sub-section  two  of 
that  section  shall  apply  to  all  workshops  to  which  the  foregoing  provinoa 
of  this  sub-section  does  not  apply,  in  like  manner  as  it  applies  to  factories. 
(5.)  For  the  purpose  of  enforcing  the  provisions  of  section  seven  of  the 
Act  of  1891  with  respect  to  fire  escapes,  an  inspector  may  give  the  like 
notice  and  take  the  like  proceedings  as  under  section  four  of  tiie  principtl 
Act  and  section  two  of  the  Act  of  1891,  and  the  provisions  of  those 
sections  shall  apply  accordingly. 

(6.)  If  there  is  any  contravention  of  an  order  under  this  section  the 
occupier  of  the  factory  or  workshop  shall  be  liable  to  a  fine  not  exceeding 


AP^EyDtx.  vii 

forty  shilliDgs  a  day  daring  such  oontrayention,  and  a  factory  or  workshop  68  A  59  Vior. 
in  which  there  is  a  contravention  of  the  reqtdrements  of  this  section  shall        ^  ^7* 
be  deemed  not  to  be  kept  in  conformity  wiUi  the  principal  Act.  Fat^orv     d 

1 1.— (1.)  An  application  to  refer,  under  section  seyen  of  the  Act  of  1891,  T^^hop 
a  difference  as  to  a  notice  by  a  sanitary  authority  or  by  the  London  County  Act,  1895. 
Ooundl  must  be  made  within  one  month  after  the  time  when  the  differ-        

enoe  arises.  2wt»tion"** 

(2.)  Where  such  a  difference  is  referred  to  arbitration,  the  notice  of  the  ^^^  res^t 
sanitary  authority  or  council  shall  be  discharged,  amended,  or  oonfinned  in  to  fire  escapes 
accordance  with  the  award  in  the  arbitration. 

Employment. 

14. — (1.)  A  young  person  shall  not  be  employed  overtime  in  pursuance  Restriction 
of  section  fifty-three  of  the  principal  Act.  <>'  overtime 

(2.)  A  woman  shall  not  be  employed  overtime  in  pursuance  of  section  ®™ployment. 
fifty-three  of  the  principal  Act  for  more  than  three  days  in  any  one  week 
or  for  more  than  thirty  days  in  any  twelve  months,  and  shall  not  be 
employed  overtime  in  pursuance  of  section  fifty-six  of  the  principal 
Act,  for  more  than  sixty  days  in  any  twelve  months ;  and,  accordingly, 
in  section  fifty-three  the  words  ''  thi^  days  *'  and  "  thirty  days  "  shall 
be  substituted  for  the  words  **  five  days "  and  "  forty-eight  days," 
and  in  section  fifty-six  the  words  "  sixty  days  **  shall  be  substituted  for 
the  words  "ninety-six  days." 

(3.)  Section  fifty-eight  of  the  principal  Act  shall,  from  and  after  the 
first  day  of  January  one  thousand  eight  hundred  and  ninety-seven,  apply 
only  to  male  young  persons  of  fourteen  years  of  age  or  upwards,  and  the 
powers  of  the  Secretary  of  State  under  section  sixty-three  of  the 
principal  Act  shall  extend  to  making  orders  as  to  the  total  number  of 
hours  of  employment  in  each  week,  the  periods  of  employment,  and  the 
intervals  between  such  periods,  which  are  to  be  conditions  of  the 
employment  of  young  persons  at  night,  and  to  rescinding  such  orders. 

(4.)  Section  fifty-eight  of  the  principal  Act  shall  not  authorise  in  any 
factory  specified  in  part  six  of  the  Third  Schedule  to  the  principal  Act 
the  employment  during  the  night  of  young  persons  in  any  process  other 
than  a  process  incidental  to  the  business  of  the  factory  as  described  in 
part  one  of  the  Fourth  Schedule  to  that  Act. 

(5.)  A  young  person  shall  not,  in  pursuance  of  section  fifty-nine  of  the 
principal  Act,  be  employed  for  more  than  twelve  hours  continuously. 

(6.)  Section  sixty  of  the  principal  Act  shall,  from  and  after  the  first 
day  of  January  one  thousand  eight  hundred  and  ninety-seven,  apply  only 
to  male  young  persons  of  fourteen  years  of  age  and  upwards,  and 
nothing  in  that  section  shall  be  consigned  as  authorising  the  employ- 
ment of  any  person  on  Sunday. 

(7.)  For  paragraph  (4)  of  the  said  section  sixty  shall  be  substituted  the 
following  sub-section : 

"  (4.)  Such  young  person  shall  not  be  employed  continuously  for  more 
than  five  hours  without  an  interval  of  at  least  half  an  hour  for  a 
meal." 

(8.)  Nothing  in  the  Factory  Acts  shall  be  construed  as  authorising  work 
during  overtime  on  Saturday,  or  on  any  day  substituted  for  Saturday  as  a 
half  holiday,  but  work  in  accordance  with  section  fifty  of  the  principal  Act 
flhall  not  be  deemed  work  during  overtime. 

15.  Section  seventy-seven  of  the  principal  Act,  which  requires  registers  Registers  of 

children,  &c , 
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Factory  and 
Worhahop 
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Restriotions 
on  employ- 
ment inside 
and  outside 
factory  or 
workshop  on 


58  &  59  Vior.  to  be  kept  of  children  and  young  persons,  shall  apply  to  all  workshops  to 
c.  87.         which  section  fifty- three  of  the  principal  Act  appUes. 

16.  (1.)  A  child  shall  not,  except  during  the  period  of  employment, 
be  employed  in  the  business  of  a  factory  or  workshop  outside  the  factory, 
or  workshop  on    any  day  during  which  the  child  is  employed  in  the 

.        factory  or  workshop. 

made  comj^l-      ^2.)  A  young  person  or  woman  shall  not,  except  during  the  period  of 
workshops.       emplojnnent,  be  employed  in  the  business  of  a  factory  or  workshop  out- 
side the  factory  or  workshop  on  any  day  during  which  the  young  person 
or  woman  is  employed  in  the  factory  or  workshop  both  before  and  after 
the  dinner  hour. 

(3.)  For  the  purposes  of  this  section  a  child,  young  person,  or  woman 

to  or  for  whom  any  work  is  given  out,  or  who  is  allowed  to  take  out  any 

the  same  day.   work  to  be  done  by  him  or  her  outside  a  factory  or  workshop,  shall  be 

deemed  to  be  employed  outside  the  factory  or  workshop  on  the  day  on 

which  the  work  is  so  given  or  taken  out. 

(4.)  If  a  young  person  or  woman  is  employed  by  the  same  employer  on 
the  same  day  both  in  a  factory  or  workshop  and  in  a  shop,  the  whole 
period  of  employment  of  that  young  person  or  woman  shall  not  exceed  the 
number  of  hours  permitted  by  the  Factory  Acts  for  his  or  her  employ- 
ment in  the  factory  or  workshop. 

(5.)  The  principal  Act  shall  apply  as  if  any  child,  young  person,  or 
woman  employed  in  contravention  of  this  section  were  employed  in  a 
factory  or  workshop  contrary  to  the  provisions  of  that  Act. 

(6.)  Where  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State 
that  the  customs  or  exigencies  of  the  trade  carried  on  in  any  class  of 
factories  or  workshops,  or  parts  thereof,  either  generally  or  situate  in  any 
particular  locality,  require  that  such  trade  should  be  exempted  from  the 
operation  of  this  section,  he  may  by  order  grant  to  such  class  of  factories 
or  workshops,  or  parts  thereof,  such  special  exemption  as  may  be 
necessary. 


Days  to  be 
observed  as 
holidays  in 
England  and 
Wales. 


Holiday, 

17.  Subject  to  and  in  the  absence  of  any  notice  affixed  and  forwarded 
as  provided  by  the  principal  Act  and  the  Act  of  1891,  and  substituting 
for  any  holiday  hereinafter  mentioned  another  holiday  or  two  half -holidays, 
the  holidays  to  be  observed  in  a  factory  or  workshop  in  England  and 
Wales  in  pursuance  of  paragraphs  (I)  and  (2)  of  section  twenty-two  of  the 
principal  Act  shall  be  the  whole  of  Christmas  Day  and  of  Good  Friday, 
and  of  every  bank  holiday,  and,  unless  any  other  holidays  or  half-holidays 
are  so  substituted,  it  shall  not  be  necessary  to  affix  in  the  factory  or 
workshop  any  notice  of  the  holidays  or  half -holidays*  to  be  observed,  or  to 
forward  a  copy  of  any  such  notice  to  the  inspector  of  the  district. 


Notices  of 
accidents — 
88  &  89  Vict 
c.  17. 


Accidents. 

18.  For  section  thirty-one  of  the  principal  Act  the  following  section 
shall  be  substituted,  namely : 

(1.)  Where  there  occurs  in  a  factory  or  workshop  any  accident  whidi 
either — 

(a)  causes  loss  of  life  to  a  person  employed  in  the  factoiy  or  in  Qxe 
workshop;  or 

(b)  causes  to  any  person  employed  in  the  factory  or  workshop  saek 

bodily  injury  as  to  prevent  him  on  any  one  of  the  three  working 


days  next  after  the  occorrence  of  the  accident  from  being  employed  58  &  59  Vicr. 
for  five  hoars  on  his  ordinaiy  work.  c  37. 

written  notice  shall  forthwith  be  sent  to  the  inspector  for  the  district.  „  ' 

(2.)  If  the    accident   causes   loss  of  life,   or  is  produced  either  by     WoHulwp 
machinery  moved  by  steam,  water,  or  other  mechanical  power,  or  through     Act,  1895. 

a  vat,  pan,  or  other  structure  filled  with  hot  liquid  or  molten  metal  or        

other  substance,  or  by  explosion  or  escape  of  gas,  steam  or  metal, 
then,  unless  notice  thereof  is  required  by  section  sixty-three  of  the  Explo- 
sives Act,  1875)  to  be  sent  to  a  Government  inspector,  notice  thereof 
shall  forthwith  be  sent  to  the  certifying  surgeon  of  the  district. 

(3.)  The  notice  shall  state  the  residence  of  the  person  killed  or  injured, 
and  the  place  to  which  he  has  been  removed. 

(4.)  If  any  notice  required  by  this  section  to  be  sent  with  respect  to  an 
accident  in  a  factory  or  workshop  is  not  so  sent,  the  occupier  of  the 
factoiy  or  workshop  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 

(5.)  If  any  accident  to  which  this  section  applies  occurs  to  a  person 
employed  in  an  iron  mill  or  blast  furnace,  or  other  factory  or  workshop, 
where  the  occupier  is  not  the  actual  employer  of  the  person  killed  or 
injured,  the  actual  employer  shall  immediately  report  die  same  to  the 
occupier,  and  in  default  shall  be  liable  to  a  fine  not  exceeding  five 
pounds. 

(6.)  This  section  shall  extend  to  workshops  conducted  on  the  system  of 
not  emplo3dng  any  child,  young  person,  or  woman  therein. 

19.  Where  a  death  has  occurred  by  accident  in  any  factory  or  work-  Inquests, 
shop  the  coroner  shall  adjourn  the  inquest,  unless  an  inspector  or  some 
person  on  behalf  of  a  Secretary  of  State  is  present  to  watch  the  proceed- 
ings, and  shall  at  least  four  days  before  holding  the  adjourned  inquest 
send  to  the  inspector  notice  in  writing  of  the  time  and  place  of  holding 
the  adjourned  inquest. 

Provided  that  if  the  accident  has  not  occasioned  the  death  of  more  than 
one  person,  and  the  coroner  has  sent  to  the  inspector  notice  of  the  time 
and  place  of  holding  the  inquest  at  such  time  as  to  reach  the  inspector 
not  less  than  twenty-four  hours  before  the  time  of  holding  the  same,  it 
shall  not  be  imperative  on  him  to  adjourn  the  inquest  in  pm*suance  of 
this  section  if  the  majority  of  the  jury  think  it  unnecessary  so  to  adjourn. 

20. — (1.)  Every  occupier  of  a  factory  or  workshop  shall  keep  a  register  Register  of 
of  accidents,  and  shall  enter  therein  every  accident  occurring  in  the  factory  accidents, 
or  workshop  of  which  notice  is  required  by  the  Factory  Acts  within  one 
week  after  the  occurrence  of  the  accident,  and  this  register  shall  be  at  all 
times  open  to  inspection  by  the  inspector  and  by  the  certifying  surgeon 
for  the  district. 

(2.)  If  any  occupier  of  a  factory  or  workshop  makes  default  in  comply- 
ing with  the  requirements  of  this  section,  he  shall  be  liable  on  summary 
conviction  to  a  fine  not  exceeding  ten  pounds. 

21.^1.)  Where  it  appears  to  the  Secretary  of  State  that  a  formal  Power  to 
investigation  of  any  accident  occurring  in  a  factory  or  workshop  and  its  ^i'^c*  formal 
causes  and  circumstances  is  expedient,  the  Secretary  of  State  may  direct  ^^^si*^ 
that  such  an  investigation  be  held,  and  with  respect  to  any  such  investiga-  viot  c  58. 
tion  the  provisions  of  sections  forty-five  and  forty-six  of  the  Goal  Mines 
Begulation  Act,  1887,  shall  have  effect,  except  that  references  to  the  said 
Act  in  the  said  section  forty-five  shall  be  construed  as  references  to  the 
Factory  Acts. 

(2.)  This  section  shall  extend  to  workshops  conducted  on  the  system  of 
not  employing  any  child,  young  person,  or  woman  therein. 


58  &  59  Vior.  BpBOIAL  RuLBS  and  BSQtTIBEMlNTg. 

0.87. 

Laundries. 

TTorfcfHop         ^^- — (^*)  ^^  '"^y  l^oii^  carried  on  by  way  of  trade,  or  for  prnposeB  of 

Act,  1895.     gain,  the  following  provisions  shall  apply : — 

; — 7  (i.)    The  period  of  employment,  exdusive  of  meal  honrs  and  absenoe 

Ap^catioii  of  ivom  work,  shall  not  exoeed,  for  children,  ten  hours  ;  for  young 

to^n^ries.  persons,  twelve  hoars ;  for  women,  fourteen  hours,  in  any  conseea- 

tive  twenty-four  hours  ;  nor  a  total  for  children  of  thirty  hoon, 
for  young  persons  and  women  of  sixty  hours,  in  any  one  week,  in 
addition  to  such  overtime  as  may  be  allowed  in  the  case  of 
women. 

(ii.)  A  child  or  young  person  or  woman  shall  not  be  employed  continu- 
ously for  more  tluin  five  hours  without  an  interval  of  at  least  half 
an  hour  for  a  meal. 

(lii.^  Oluldren,  young  persons,  and  women  employed  in  laundries  shaS      \ 
have   allowed  to  them   the  same  holidays  as  are  allowed  to 
children,  young  persons,  and  women  employed  in  a  factory  or 
workshop  under  the  Factories  and  Workshops  Acts,  1878  to  1895. 

(iv.)  So  far  as  regards  sanitaiy  provisions,  safety,  accidents,  the  affixing 
of  notices  and  abstracts  and  the  matters  to  be  specified  in  sodi 
notices  (so  far  as  they  apply  to  laundries),  notice  of  occupation  of 
a  factory  or  workshop,  powers  of  inspectors,  fines,  and  legal  pro- 
ceedings for  any  failure  to  comply  with  the  provisions  of  this 
section,  and  education  of  children,  the  Factory  Acts  shall  hafe 
effect  as  if  every  laundry  in  which  steam,  water,  or  other  mechani- 
cal power  is  used  in  aid  of  the  laundry  process  were  a  factoTj, 
and  every  other  laundry  were  a  workshop ;  and  as  if  eveij 
occupier  of  a  laundry  were  the  occupier  of  a  factory  or  of  a 
workshop. 

(V.)  The  notice  to  be  affixed  in  each  laundry  shall  specify  the  period  of 
employment  and  the  time  for  meals,  but  the  period  and  times  so 
specified  may  be  varied  before  the  beginning  of  employment  on 
any  day. 

(vi.)  Sections  seventeen  and  eighteen  of  the  Act  of  1891  shall  apply  to 
laundries  in  like  manner  as  to  factories  or  workshops. 

(2.)  In  the  case  of  every  laundry  worked  by  steam,  water,   or  other 
mechanical  power — 

(a)  a  fan  or  other  means  of  a  proper  construction  shall  be  provided, 
maintained,  and  used  for  regulating  the  temperature  in  eveiy 
ironing-room,  and  for  carrjring  away  the  steam  in  every  washhoose 
in  the  laundry ;  and 

(6)  all  stoves  for  heating  irons  shall  be  sufficiently  separated  from  snj 
ironing  room,  and  gas  irons  emitting  any  noxious  fumes  shall  not 
be  used ;  and 

(c)  the  floors  shall  be  kept  in  good  condition  and  drained  in  such 
manner  as  will  allow  the  water  to  flow  off  freely. 

A  laundiy  in  which  these  provisions  are  contravened  shall  be  deemed 
to  be  a  factory  not  kept  in  conformity  with  the  principal  Act. 

(3.)  Nothing  in  this  section  shall  apply  to  any  laundry  in  which  the  only 
persons  employed  are — 

(a)  inmates  of  any  prison,  reformatory,  or  industrial  school,  or  other 
institution  for  the  time  being  subject  to  inspection  under  any  Act 
other  than  the  Factory  Acts ;  or 
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(b)  inmates  of  an  institution  conducted  in  good  faith  for  religious  or  58  &  59  Vior 

charitable  purposes ;  or  o-  ®7. 

(c)  members  of  the  same  family  dwelling  there^  -T        ^ 

or  in  which  not  more  than  two  persons  dwelling  elsewhere  are     wMuhop 

employed.  4c<,  1895. 

(4.)  Women  employed  in  laundries  may  work  overtime,  subject  to  the        

following  conditions : 

(a.)  No  woman  shall  work  more  than  fourteen  hours  in  any  day. 
(b,)  The  overtime  worked  shall  not  exceed  two  hours  in  any  day. 
(c.)  Overtime  shall  not  be  worked  on  more  than  three  days  in  any  week 

or  more  than  thirty  days  in  any  year. 
'd,)  The  requirements  of  section  sixty-six  of  the  principal  Act  and  of 

section  fourteen  of  the  Act  of  1891  with  respect  to  notices  shall 

be  observed. 

Docks,  4rc> 

23.— (1.)  The  following  provisions,  namely  : —  Extenaion  to 

(i.)  Section  eighty-two  of  the  principal  Act ;  doolu,  &c,  of 

(ii.)  The  provisions  of  the  Factory  Acts  with  respect  to  accidents ;  eertain  pro- 

(iii.)  Section  sixty-eight  of  the  principal  Act  with  respect  to  the  powers  p^ctorv  Acta. 

of  inspectors  ; 
(iv.)  Sections  eight  to  twelve  of  the  Act  of  1891  with  respect  to  special 

rules  for  dangerous  employments ;  and 
(v.)  The  provisions  of  this  Act  with  respect  to  the  power  to  make  orders 
as  to  dangerous  machines 
shall  have  effect  as  if — 

(a)  every  dock,  wharf,  quay,  and  warehouse,  and,  so  far  as  relates  to 

the  process   of  loading  or   unloading  therefrom  or  thereto,  all 

machinery  and  plant  used  in  that  process  ;  and 

{b)  any  premises  on  which  machinery  worked  by  steam,  water,  or  other 

mechanical   power,  is  temporarily  used  for  the  purpose  of   the 

construction  of  a  building  or  any  structural  work  in  connection 

with  a  building, 

were  included   in  the  word  factory,  and   the  purpose  for  which  the 

machinery  is  used  were  a  manufacturing  process,  and  as  if  the  person  who 

by  himself,  his  agents,  or  workmen  temporarily  uses  any  such  machinery 

for  the  before-mentioned  purpose  were  the  occupier  of  the  said  premises ; 

and  for  the   purpose  of  the  enforcement  of  those   sections  the  person 

having  the  actual  use  or  occupation  of  a  dock,  wharf,  quay,  or  warehouse, 

or  of  any  premises  within  the  same  or  forming  part  thereof,  and  the 

person  so  using  any  such  machinery,  shall  be  deemed  to  be  the  occupier 

of  a  factory. 

(2.)  The  provisions  of  this  Act  with  respect  to  notice  of  accidents  and 
the  formal  investigation  of  accidents  shall  have  effect  as  if — 

(a)  any  building  which  exceeds  thirty  feet  in  height,  and  which  is  being 

constructed  or  repaired  by  means  of  a  scaffolding ;  and 

(b)  any  building  which  exceeds  thirty  feet  in  height,  and  in  which 

more   than   twenty   persons,   not  being  domestic  servants,  are 

employed  for  wages ; 
were  included  in  the  word  **  factory,"  and  as  if ,  in  the  first  case,  the 
employer  of  the  persons  engaged  in  such  construction  or  repair,  and,  in 
the  second  case,  the  occupier  of  the  building,  were  the  occupier  of  a 
factory. 
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Tenement  Factories. 

24. — (1.)  Where  mechanical  power  is  supplied  to  different  parts  of  the 
same  building  occupied  by  different  persons  for  the  purpose  of  any  manu- 
facturing process  or  handicraft  in  such  manner  that  those  parts  oonstitate 
in  law  separate  factories,  the  owner  (whether  or  not  he  is  one  of  the 
persons  so  in  occupation)  of  the  baildmg  (which  building  is  hereafter  in 
this  Act  referred  to  as  a  tenement  factory)  shall,  instead  of  the  occupier 
be  liable  for  the  observance,  and  punishable  for  non-obserTance,  of  the 
following  provisions,  namely  : 

(a.)  Section  three  of  the  principal  Act,  with  respect  to  the  sanitaij 

condition  of  a  factory  ;  and 
(b.)  Sections  five  and  eighty-two  of  the  principal  Act,  with  respect  to 
the  fencing  of  machinery  in   a  factory,  except  so  far  as  those 
sections  relate  to  such  parts  of  the  machinery  as  are  supplied  bj 
the  occupier ;  and 
(c.)  Save  as  hereinafter  provided,  section  nineteen  of  the  principal  Act, 
with  respect  to  the  notices  to  be  affixed  in  a  factory,  and  the 
matters  to  be  specified  therein  ;  and 
(d.)  Section  thirty-three  of  the  principal  Act,  with  respect  to  the  lime- 
washing  and  washing  of  the  interior  of  a  factory,   so  far  as  ft 
relates  to  any  engine  house,  passage  or  staircase,  or  to  any  room 
which  is  let  to  more  than  one  tenant ;  and 
(e.)  Section  thirty-six  of  the  principal  Act,  with  respect  to  the  removal 
of  dust,  so  far  as  that  section  requires  the  supply  of  pipes  or  other 
contrivances  necessary  for  working  the  fan  or  other  means  for 
that  purpose,  and  except  in  textile  factories  ;  and 
(/.)  Section  seventy-eight  of  the  principal  Act,   with  respect  to  the 

affixing  of  an  abstract  and  notices. 
(2.)  Where  different  industries   are  carried  on  in  the  same  tenement 
factory,  the  obligation  to  affix  the   notice  required  by  section  nineteen  of 
the  principal  Act  shall  be  on  the  occupier  and  not  on  the  owner. 

(8.)  Sections  eight  to  eleven  of  the  Act  of  1891,  shall,  if  and  as  far  as 
in  the  case  of  a  tenement  factory  the  Secretary  of  State  by  order  so 
directs,  apply  as  if  the  owner  of  the  factory  were  substituted  for  the 
occupier. 

(4.)  The  provisions  of  this  Act  with  respect  to  the  power  to  make 
orders  in  the  case  of  dangerous  premises  shall  apply  in  the  case  of  a 
tenement  factory  as  if  the  owner  were  substituted  for  the  occupier. 

(5.)  Where,  by  or  under  this  section,  the  owner  of  a  tenement  factoiy 
is  substituted  for  the  occupier  with  respect  to  any  provisions  of  the 
Factory  Acts,  any  summons,  notice,  or  proceeding,  whidi  for  the  pnrpow 
of  any  of  those  provisions  is  by  the  said  Acts  or  any  of  them  auUiorised 
or  required  to  be  served  on  or  taken  in  relation  to  the  occupier,  is  hereby 
authorised  or  required  (as  the  case  may  be)  to  be  served  on  or  taken  in 
relation  to  the  owner. 

(6.)  For  the  purpose  of  the  provisions  of  this  Act  with  respect  to 
tenement  factories  all  buildings  situate  within  the  same  close  or  curtilage 
shall  be  treated  as  one  building. 

(7.)  This  section  shall  not  apply  in  the  case  of  any  occupier  paying  a 
rent  in  excess  of  two  hundred  pounds  a  year. 

25.— (1.)  Where  grinding  is  carried  on  in  a  tenement  factory,  the 
owner  of  the  factory  shall  be  responsible  for  the  observance  of  the  regu- 
lations set  forth  in  the  First  Schedule  to  this  Act. 
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(2.)  In  every  such  tenement  factory  it  shall  be  the  duty  of  the  owner  58  ^69  Yior. 
and  of  the  occapier  of  the  factory  respectively  to  see  that  each  parts  of  the         ^  ^^* 
horsing  chains  and  of  the  hooks  to  which  the  chains  are  attached  as  are   „    7~     , 
supplied  by  them  respectively  are  kept  in  efficient  condition.  TMIuhop 

(8.)  In  every  tenement  factory  where  grinding  or  catlery  is  carried  on     Jict,  1895. 

the  owner  of  the  factory  shall  provide  that  there  shaU  at  all  times  be         

instantaneous  commanication  between  each  of  the  rooms  in  which  the 
work  is  carried  on  and  both  the  engine-room  and  the  boiler-house. 

(4.)  A  tenement  factory  in  which  there  is  any  contravention  of  this 
section  shall  be  deemed  not  to  be  kept  in  conformity  with  the  principal 
Act,  but  for  the  purposes  of  any  proceeding  in  respect  of  a  provision  for 
the  observance  of  which  the  owner  of  the  factory  is  responsible,  that 
owner  shall  be  substituted  for  the  occupier  of  the  factory. 

(5.)  This  section  shaU  not  apply*to  a  textile  factory, 

26.  A  certificate  of  the  fitness  of  any  young  person  or  child  for  employ-  Validity  of 
ment  in  a  tenement  factory  shall  be  valid  for  his  similar  employment  in  o^riifloate  of 
any  part  of  the  same  tenement  factory.  toMme^ 

faotorj. 
Bakehouses, 

27. — (1.)  Sections  thirty-four  and  thirty-five  of  the  principal  Act  shall  ProTigioni  at 
apply  to  every  bakehouse,  and  so  much  of  those  sections  as   limits  the  **^^®^7  ""** 
operation  thereof  to  cities,  towns,  and  places  having  a  population  of  more  yj^^  ^  ^ 
than  five  thousand  persons  shall  be  repealed. 

'  (2.)  In  section  fifteen  of  the  Factory  and  Workshop  Act,  1888,  the 
words  "  which  was  not  so  let  or  occupied  before  the  first  day  of  June,  one 
thousand  eight  hundred  and  eighty-three,*'  shall  be  repealed. 

(8.)  A  place  under  ground  shall  not  be  used  as  a  bakehouse  unless  it 
is  so  used  at  the  commencement  of  this  Act,  and  if  any  place  is  so  used 
in  contravention  of  this  Act  it  shall  be  deemed  to  be  a  workshop  not  kept 
in  conformity  with  the  principal  Act. 

Spedcd  Restrictions  as  to  Employment. 

28.— (1.)  Section  eight   of  the  Act  of  1891  shall  extend  to  authorise  Pow  to  pro- 
the  making  of  special  rules  or  requirements  prohibiting  the  employment  '**^il°5' 
of,  or  modifying  or  limiting  the  period  of  employment  for,  sil  or  any  pioym^nt  in 
classes  of  persons  in  any  process  or  particular  description  of  manual  labour  dangerous 
which  is  certified  by  the  Secretary  of  State  in  pursuance  of  that  section  trade, 
to  be  dangerous  or  injurious  to  health,  or  dangerous  to  life  or  limb. 
Provided  that  any  special  rules  or  requirements  under  this  section  which 
relate  to  the  employment  or  period  of  employment  for  adult  workers,  shall 
be  laid  for  forty  days  before  both  Houses  of  Parliament  before  coming 
into  operation. 

(2.)  Sections  eight  to  twelve  of  the  Act  of  1891  are  hereby  declared  to 
extend  to  workshops  conducted  on  the  system  of  not  employing  any  child, 
young  person,  or  woman  therein. 

Special  Provisions  for  Health, 
29. — (1.)  Every  medical  practitioner  attending  on  or  called  in  to  visit  Notification  of 
a  patient  whom  he  believes  to  be  suffering  from  lead,  phosphorus,   or  certain 
arsenical  poisoning,  or  anthrax,  contracted  in  any  factory  or  workshop,  ch*^£  inspector, 
shall  (unless  the  notice  required  by  this  section  has  been  previously  sent)' 
send  to  the  Chief  Inspector  of  Factories  at  the  Home  Office,  London,  a 
notice  stating  the  name  and  full  postal  address  of  the  patient  and  the 
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disease  from  which  in  the  opinion  of  the  medical  practitioner  the  patient 
is.  suffering,  and  shall  be  entitled  in  respect  of  every  notice  sent  in  pur- 
suance of  this  section  to  a  fee  of  two  shilHngs  and  sixpence  to  be  paid  as 
part  of  the  expenses  inonrred  by  the  Secretary  of  State  in  the  execation 
of  the  prindpiJ  Act. 

(2.)  If  any  medical  practitioner,  when  required  by  this  section  to  send 
a  notice,  fails  forthwith  to  send  the  same,  he  shall  be  liable  to  a  fine  not 
exceeding  forty  shillings. 

(8.)  Written  notice  of  every  case  of  lead,  phosphorus,  or  arsenical 
poisoning,  or  anthrax,  occorring  in  a  factory  or  workidiop,  shall  forthwith 
be  sent  to  the  inspector  and  to  the  certif3dng  surgeon  for  the  district ;  and 
the  provisions  of  the  Factory  Acts  with  respect  to  accidents  shall  apply  to 
any  such  case  in  like  manner  as  to  any  such  accident  as  is  in  those  sections 
mentioned. 

(4.)  The  Secretary  of  State  may  by  order  made  in  accordance  with 
section  sixty-five  of  the  principal  Act  apply  the  provisions  of  thii 
section  to  any  other  disease  occurring  in  a  factory  or  workshop,  and 
thereupon  this  section  and  the  provisions  referred  to  therein  shall  apply 
accordingly. 

30.— -(1.)  In  every  factory  or  workshop  where  lead,  arsenic,  or  any  other 
poisonous  substance  is  used,  suitable  washing  conveniences  shall  be  pro- 
vided for  the  use  of  the  persons  employed  in  any  department  where  such 
substances  are  used. 

(2.)  A  factory  or  workshop  in  which  there  is  a  contravention  of  this 
section  shall  be  deemed  not  to  be  kept  in  conformity  with  the  principal 
Act. 

31.-^1.)  The  Cotton  Cloth  Factories  Act,  1889,  shall  apply  to  every 
textile  factory  in  which  atmospheric  humidity  is  artificially  podaced  by 
steaming  or  other  mechanical  appliances,  and  which  is  not  for  the  time 
being  subject  to  special  rules  under  section  eight  of  the  Act  of  1891,  with 
such  mocdfications  of  the  schedule  with  respect  to  the  maximum  limits 
of  humidity  as  the  Secretary  of  State  by  order  made  in  accordance  with 
section  sixty-five  of  the  principal  Act  may  direct. 

(2.)  In  section  nine  of  the  Cotton  Cloth  Factories  Act,  1889,  the  words 
"and  the  arrangements  for  such  ventilation  shall  be  kept  in  operatioo 
subject,  as  far  as  possible,  to  the  control  of  the  persons  employed  Uierein/' 
shall  be  repealed. 

32. — (1.)  In  every  factory  and  workshop  adequate  measures  shall  be 
taken  for  securing  and  maintaining  a  reasonable  temperature  in  each  room 
in  which  any  person  is  employed. 

(2.)  A  factory  or  workshop  in  which  there  is  a  contravention  of  thii 
section  shall  be  deemed  not  to  be  kept  in  conformity  with  the  piincipai 
Act. 

33. — Section  thirty-six  of  the  principal  Act  shall  extend  to  any  faetoiy 
or  workshop  where  any  process  is  carried  on  by  which  any  gas,  vapour,  or 
other  impurity  is  generated  and  inhaled  by  the  workers  to  an  injurious 
extent. 

MlBGELLAKBOUS   AMENDMENTS. 

34. — The  occupier  of  every  factory  and  workshop  shall  on  or  before  the 
first  day  of  Mardi  in  every  year  send  to  the  inspector  of  the  district  on 
behalf  of  the  Secretary  of  State  a  correct  return  specifying,  with  respect 
to  the  year  ending  on  the  preceding  thirty-first  day  of  December,  the 
number  of  persons  employed  in  the  factory  or  workshop,  with  such  par- 
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iioolan  as  to  the  age  and  sex  of  the  persons  employed  as  the  Seoretary  of  68  A  59  Vvr. 
State  may  direct,  and  in  default  of  complying  with  this  section  shall  be        ^  ^7* 
liable  to  a  fine  not  exceeding  ten  pounds.  Faetotyand 

85.^1.)  In  eveiy  place  where  section  twenty-two  of  the  Public  Health     Wwhshop 
Acts  Amendment  Act,  1890,  is  not  in  force  every  factory  or  workshop    Aei,  1895. 

shall   be  provided  with  sufficient  and  suitable  accommodation  in   the       , 

way  of  sanitary  conveniences,  having  regard  to  the  number  of  persons  Sanita^ 
employed  in   or  in   attendance  at  the   factory  or  workshop,  and  also  .53  ^  54 
where  persons  of  both  sexes  are  employed  or  intended  to  be  employed,  yiot  0.  59. 
or  in  attendance,  with  proper  separate  accommodation  for  persons  of  each 
sex. 

(2.)  A  factory  or  workshop  in  which  there  is  a  contravention  of  this 
section  shall  be  deemed  not  to  be  kept  in  conformity  with  the  principal 
Act. 

36.— {1.)  In  the  regulation  numbered  (1)  in  section   thirteen  of  the  Amtndment 
principal  Act,  after  the  words  "  end  at  seven  o'clock  in  the  evening  "  shall  ^,y^  °^ .  ^ 
be  inserted  the  words  *'  or  begin  at  eight  o'clock  in  the  morning  and  end  g^^  xd  14  as 
at  eight  o'clock  in  the  evening."  to  period  of 

(2.)  In  the  regulation  numbered  (2)  in  the  same  section,  after  the  words  employment 
"two  o'clock  in  the  afternoon,"  shall  be  inserted  the  words  *'  or  when  it 
begins  at  seven  o'clock  in  the  morning,  at  three  o'clock  in  the  afternoon, 
or  begin  at  eight  o'clock  in  the  morning  and  end  at  four  o'clock  in  the 
afternoon." 

(3.)  If  in  a  non-textile  factory  or  workshop  the  period  of  employment 
of  young  persons  and  women  is  from  eight  o'clock  in  the  morning  to  eight 
o'clock  in  the  evening,  then,  subject  to  the  provisions  of  section  fourteen 
of  the  principal  Act,  the  period  of  employment  of  a  child  in  a  morning 
set  may  beg^in  at  eight  o'clock  in  the  morning,  and  in  an  afternoon  set 
may  end  at  eight  o'clock  in  the  evening,  or  on  Saturday  at  four  o'clock  in 
the  afternoon,  and  the  period  of  employment  of  a  child  employed  on 
the  alternate  day  system  may  begin  at  eight  o'clock  in  the  morning,  and 
end  at  eight  o'clock  in  the  evening,  or  on  Saturday  at  four  o'clock  in  the 
afternoon. 

37.— (1.)  In  section  fifty-three  of  the  principal  Act^  ^endment 

For  the  words  "  the  factories  and  workshops  or  parts  thereof  "  shall  be  yi^^^IB 
substituted  the  words  *'  the  non-textile  factories  and  workshops  or  g.  53^  i^^  * 
parts  thereof  and  warehouses  "  ;  and  Third  Sche- 

For  the  words  "  the  factories  and  workshops  and  parts  thereof  "  shall  be  ^^^^^  P»rt  III. 
substituted  the  words  "  the  non-textile  factories  and  workshops  and 
parts  thereof  and  warehouses," 
wherever  those  words  respectively  occur  in  that  section. 

(2.)  In  Part  Three  of  the  Third  Schedule  to  the  principal  Act,  before 
the  woi-d  ''  factories  "  shall  be  inserted  the  word  "  non-textile,"  the  words 
''  and  also  "  are  hereby  repealed,  and  for  the  paragraph  marked  *'  (x)  " 
there  shall  be  substituted  the  following  paragraph,  namely  : 

*'  The  said  exception  applies  also  to  any  part  of  a  factory  (whether 
textile  or  non-textile)  or  workshop  which  is  a  warehouse  not  used  for  any 
manufacturing  process  or  handicraft,  and  in  which  persons  are  solely 
employed  in  polishing,  cleaning,  wrapping,  or  packing-up  goods." 

38.  Nothing  in  the  principal  Act  shall   prevent  the  employment  of  Amendment 
male  young  persons  to  whom  section  fifty-eight  of  that  Act  applies  in  ^.  *1  *  *2 
three  shifts  of  not  more  than  eight  hoars  each,  provided  that  there  is  an  7^50^ ^^j^g^ 
interval  of  two  unemployed  shOts  between  each  two  shifts  of  employ-  ^\^%s 
ment. 
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39.  The  Secretary  of  State  may  by  order  made  in  aocordanoe  witii 
seotion  sixty-five  of^he  prinoipal  Act  direct,  with  respect  to  any  olasB  of 
factories  or  workshops,  that  different  brandies  or  departments  of  woik 
carried  on  in  the  same  factory  or  workshop  shall,  for  all  or  any  of  the 
purposes  of  the  Factoiy  Acts,  be  treated  as  if  they  were  different  factoriei 
or  workshops. 

40.— {1.)  Tn  every  textile  factory  the  occupier  shall,  for  the  purpose  of 
enabling  each  worker  who  is  paid  by  the  piece  to  compute  the  total 
amount  of  wages  payable  to  him  in  respect  of  his  work,  cause  to  be  pub- 
lished particulars  of  the  rate  of  wages  applicable  to  the  work  to  be  done, 
and  also  particulars  of  the  work  to  which  that  rate  is  to  be  applied,  as 
follows : — 

(a.)  The  particulars  of  the  rate  of  wages  applicable  to  the  work  to  be 
done  by  each  weaver  in  the  worsted  and  woollen,  other  than  the 
hosiery,  trades  shall  be  furnished  to  him  in  writing  at  the  time 
when  the  work  \b  given  out  to  him,  and  shall  also  be  exhibited  on 
a  placard  not  containing  any  other  matter,  and  posted  in  a  position 
where  it  is  easily  legible. 
(5.)  The  particulars  of  the  rate  of  wages  applicable  to  the  work  to  be 
done  by  each  worker,  other  than  such  a  weaver  as  aforesaid,  shall 
be  furnished  to  him  in  writing  at  the  time  when  the  woik  is 
given  out  to  him ;  provided  that  if  the  same  particulars  are  appho- 
able  to  the  work  to  be  done  by  each  of  the  workers  in  one  room 
it  shall  be  sufficient  to  exhibit  them  in  that  room  on  a  placard  not 
containing  any  other  matter,  and  posted  in  a  position  where  it  is 
easily  legible : 
(c.)  Such  particulars  of  the  work  to  be  done  by  each  worker  as  affect 
the  amount  of  wages  payable  to  him  shall  (except  so  far  as 
they  are  ascertainable  by  an  automatic  indicator)  be  furnished  to 
him  in  writing  at  the  time  when  the  work  is  given  out  to 
him: 
(d.)  The  particulars  either  as  to  rate  of  wages  or  as  to  work  shaU  not  be 

expressed  by  means  of  symbols : 

(e.)  Where  an  automatic  indicator  is  used  for  ascertaining  work,  such 

indicator  shall  have  marked  upon  its  case  the  number  of  teeth  in 

each  wheel  and  the  diameter  of  the  driving  roller,  except  that  in 

the   case   of  spinning  machines  with   traversing  carriages  the 

number  of  spindles  and  the  length  of  the  stretch  in  such  machines 

shall  be  so  marked  in  substitution  for  the  diameter  of  the  driving 

roller : 

( /.)  Where  such  particulars  of  the  work  to  be  done  by  each  worker  as 

affect  the  amount  of  work  payable  to  him  are  ascertained  by  an 

automatic  indicator,  and  a  placard  containing  the  particulars  as 

to  the  rate  of  wages  is  exhibited  in  each  room,  in  pursuance  of  an 

agreement  between  employers  and  workmen  and  in  conformitjr 

with  the  requirements  of  this  section,  the  exhibition  thereof  shaU 

be  a  sufficient  compliance  with  this  section. 

(2.)  If  the  occupier  fails  to  comply  with  the  requirements  of  this  section, 

or  fraudulently  uses  a  false   indicator  for  ascertaining  the  particulars  or 

amount  of  any  work  paid  for  by  the  piece,  or  if  any  workman  fraudulently 

alters  an  automatic  indicator,  the  occupier  or  workman,  as  the  case  may 

be,  shall  be  liable  for  each  offence  to  a  fine  of  not  more  than  ten  poand^ 

and,  in  case  of  a  second  or  subsequent  con^dction  within  two  years  from 

the  last  conviction  for  that  offence,  not  less  than  one  pound.     Provided 
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that  an   indicator  shall  not  be  deemed   false  if  it   complies   with   the  58  &  59  Vior. 
requirements  of  this  section.  c-  37. 

(8.)  If  anyone  engaged  as  a  worker  in  any  factory  or  workshop,  having   -    T~     , 
received  such  particulars,  whether  they  are  furnished  du^ectly  to  him  or  to     Worluhap 
a  fellow  workman,  discloses  the  particulars  for  the  purpose  of  divulging  a     Aety  1895. 
trade  secret  he  shall  be  liable  to  a  fine  not  exceeding  ten  pounds.  

(4.)  If  anyone  for  the  purpose  of  obtaining  knowledge  of  or  divulging 
a  trade  secret  solicits  or  procures  a  person  so  engaged  in  any  factory  to 
disclose  such  particulars,  or  with  that  object  pays  or  rewards  any 
such  person,  or  causes  any  such  person  to  be  paid  or  rewarded  for  so 
disclosing  such  particulars,  he  shall  be  liable  to  a  fine  not  exceeding  ten 
pounds. 

(5.)  This  section  shall  take  effect  instead  of  section  twenty-four  of  the 
Act  of  1891. 

(6.)  The  Secretary  of  State,  on  being  satisfied  by  the  report  of  an 
inspector  that  the  provisions  of  this  section  are  applicable  to  any  class  of 
non-textile  factories,  or  to  any  class  of  workshops,  may,  if  he  thinks  fit, 
by  order  made  in  accordance  with  section  sixty-five  of  the  principal  Act, 
apply  the  provisions  of  this  section  to  any  such  class,  subject  to  such 
modifications  as  may  in  his  opinion  be  necessary  for  adapting  those 
provisions  to  the  circumstances  of  the  case. 

41.  Every  person  who  is  in  occupation  of  a  workshop  at  the  com- |)f q^jq^  ^f 
mencement  of  this  Act  shall  before  the  expiration  of  twelve  months  from  existing  work- 
the  commencement  of  this  Act,  unless  he  has  already  done  so  in  pursuance  flbops. 
of  section  twenty-six  of  the  Act  of  1891,  serve  on  the  inspector  for  the 
district  a  written  notice  containing  the  name  of  the  workshop,  the  place 
where  it  is  situate,  the  address  to  which  he  desires  his  letters  to  be 
addressed,  the  nature  of  the  work,  and  the  name  of  the  person  or  firm 
under  which  the  business  of  the  workshop  is  carried  on,  and  in  default 
shall  be  liable  to  a  fine  not  exceeding  five  pounds.     Any  notice  so  served 
shall  be  forthwith  forwarded  to  the  sanitary  authority  of  the  district  in 
which  the  wor)uhop  is  situate. 

42. — (1.)  Every  occupier  of  a  factory  or  workshop  to    whom  section  Amendment 
twenty-seven  of  the  Act  of  1891  for  the  time  being  applies,  and  every  *°d  extension 
contractor  employed  by  any  such  occupier  in  the  business  of  the  factory  yj^t  </ 75 
or  workshop,  shall,  on  or  before  the  first  day  of  March  and  the  first  day  of  g^  27,  rospect- 
Sept^mber  in  each  year,  send  to  the  inspector  for  the  district  in  which  the  ing  lists  of 
factory  or  workshop  is  situate  a  list  showing  the  names  of  all  persons  outworkers, 
directly  employed  by  him,  either  as  workmen  or  as  contractors,  in  the 
business  of  the  factory  or  workshop  outside  the  factory  or  workshop,  and 
the  places  where  they  are  employed,  and  in  default  of  so  doing  shall  be 
liable  to  a  fine  not  exceeding  forty  shillings. 

(2.)  Section  twenty-seven  of  the  Act  of  1891  and  this  section  shall 
apply  to  any  place  from  which  any  work  of  making  wearing  apparel  for 
sale  is  given  out,  and  to  the  occupier  of  that  place,  and  to  every  contractor 
employed  by  any  such  occupier  in  connection  with  the  said  work,  as  if  that 
place  were  a  workshop. 

43.    Failure  to  enter  in   the   register  kept    in  pursuance  of   section  Evidence  as  to 
seventy-seven  of  the  principal  Act  the  prescribed  particulars  as  to  lime-  failare  to 
washing  shall  be  primd  facie  evidence  of  failure  to  observe  the  require-  limewash 
ments  of  the  Factory  Acts  with  respect  to  lime- wash.  Amendment 

44. — (1.)  In  sections  sixty-six  and  seventy-five  of  the  principal  Act  the  of  41  &  42 
words  '*  the  inspector  for  the  district  "  shall  be  substituted  for  the  words  ^**^^;/' J-^»     , 
**  an  inspector     wherever  they  occur  m  those  sections.  54  4  55  yj^^ 

VOL.    XVII I.  h  c.  76,  s.  29. 
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Interpretation 
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Repeal. 


Commence- 
ment of  Act. 


(2.)  In  section  twenty-nine  of  the  Act  of  1891.  the  words  "the 
factory  inspector  for  the  district  within  which  the  offence  is  charged  to 
have  been  committed  "  shall  be  substituted  for  the  words  "  a  factory 
inspector." 

45.  Section  sixty -eight  of  the  principal  Act  shall  have  effect  as  if 
in  the  paragraph  numbered  (2),  which  empowers  an  inspector  to  take 
with  him  a  constable  into  a  factory  the  words  **  or  workshop  "  were 
inserted  after  the  word  "  factory.'* 

47.  Every  order  made  in  accordance  with  section  sixty-five  of  the 
principal  Act  shall  be  published  in  such  manner  as  the  Secretary  of  State 
thinks  best  adapted  for  the  information  of  all  persons  interested. 

48.  Any  notice,  order,  requisition,  summons,  or  document,  required  or 
authorised  by  the  Factory  Acts  to  be  served  on  the  owner,  as  defined  by 
this  Act,  of  a  factory  or  workshop,  may  be  served  by  delivering  the  same 
or  a  true  copy  thereof  to  the  agent  of  the  owner  as  so  defined. 

49.  A  person  charged  with  an  offence  under  the  Factory  Acts  may^  U 
he  thinks  fit,  tender  himself  to  be  examined  on  his  own  behalf,  and  there- 
upon he  may  give  evidence  in  the  same  manner  and  with  the  like  effect 
and  consequences  as  any  other  witness. 

50.  ViThere,  in  pursuance  of  section  eighty-seven  of  the  principal  Act, 
some  person  other  than  the  occupier  of  a  factory  or  workshop  is  hroaght 
before  a  court  of  summary  jurisdiction,  and  convicted  of  an  offence  with 
which  the  occupier  was  charged,  that  person  shall  in  the  discretion  of  the 
court  be  liable  to  pay  any  costs  incidental  to  the  proceeding. 

51.  An  inspector,  if  so  authorised  in  writing  under  the  hand  of  the 
Secretary  of  State  may,  although  he  is  not  counsel,  or  solicitor,  or  law 
agent,  prosecute,  conduct,  or  defend,  before  a  court  of  sommaiy 
jurisdiction  or  justice  any  information,  complaint,  or  other  proceeding 
arising  under  the  Factory  Acts,  or  in  the  discharge  of  his  duty  as  such 
inspector. 

52.  In  the  application  of  the  Factory  Acts  to  Ireland — 

The  expression  **  Public  Health  (Ireland)  Act,  1874,"  where  it  occurs 
in  sub-section  eleven  of  section  one  hundred  and  six  of  the  principal 
Act,  and  the  expression  ^'Public  Health  Act,  1875,"  where  itoocais 
in  sections  four  and  seven  of  the  Act  of  1891,  shall  be  construed  ss 
meaning  the  Public  Health  (Ireland)  Act,  1878,  and  the  Act 
amending  the  same. 

53.  In  this  Act,  unless  the  context  otherwise  requires — 

(1.)  The  expression  "  the  Factory  Acts  "  means  the  Factory  and  Work- 
shop Acts,  1878  to  1891,  and  this  Act : 
The  expression  "  the  principal  Act  "  means  the  Factory  and  Work- 
shop Act,  1878  : 
The  expression  *'  the  Act  of  1891  "  means  the  Factory  and  Work- 
shop Act,  1891  : 
The  expression  "  owner  "  has  the  meaning  given  to  it  by  section 
four  of  the  Public  Health  Act,  1875. 
(2.)  Beferences  to  any  section  of  the  Factory  Acts  shall  be  construed  bs 
references  to  that  section  as  amended  by  subsequent  enactments,  including 
this  Act. 

54.  The  Acts  mentioned  in  the  Third  Schedule  to  this  Act  are 
hereby  repealed  to  the  extent  specified  in  the  third  column  of  that 
schedule. 

55.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one 
thousand  eight  hundred  and  ninety-six. 
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56.    This  Act  may  be  cited  as    "  The  Factory  and   Workshop   Act  58  &  59  Vict 
1895,"  and  shall  be  construed  as  one  with  the  Factory  and  Workshop        ^'«  '^'• 
Acts,  1878  to  1891,  and  those  Acts  and  this  Act  may  be  cited  collectively,    „  ".  , 

as  "  The  Factory  and  Workshop  Acts.  1878  to  1895.''  Wo^h^ 

Act,  1895. 


FIRST  SCHEDULE.     (Section  25.)  Shortli^as 

Rboulatioic  as  to  Grindixq  im  Tbnemknt  FxcrORT.  and  construc- 

(1 .)  Boards  to  fence  the  shafting  and  pulleys,  locally  known  as  drum  boards,  shall  lion, 
be  provided  and  kept  in  proper  repair. 

(2.)  Hand  rails  shall  he  fixed  over  the  dmmB  and  kept  in  proper  repair. 

(3.)  Belt  guards,  locally  known  as  Scotchmen,  shall  be  provided  and  kept  in  proper 
repair. 

(4.)  Every  floor,  which  is  constructed  after  the  commencement  of  this  Act,  shall 
be  so  constructed  and  maintained  as  to  facilitate  the  removal  of  slush,  and  all  neces- 
sary shoots,  pits,  and  other  conveniences  shall  be  provided  for  facilitating  such 
removal. 

(5.)  £very  grinding  room  or  hull,  which  is  established  after  the  commencement  of 
this  Act,  shall  be  so  constructed  that  for  the  purpose  of  light  grinding  there  shall  be 
a  clear  space  of  three  feet  at  least  between  each  pair  of  troughs  and  for  the  purpose 
of  heavy  grinding  there  shall  be  a  dear  space  of  four  feet  at  least  between  each  pair 
of  troughs  and  six  feet  at  least  in  front  of  each  trough. 

(6.)  The  sides  of  all  drums  in  every  grinding  room  or  hull  shall  be  closely  fenced. 

(7.)  Except  in  pursuance  of  a  special  exemption  granted  by  the  Secretary  of  State, 
no  grindstone  shall  be  run  before  any  fire-place  or  in  front  of  another  grindstone. 

(8.)  N^o  grindstone  erected  after  the  commencement  of  this  Act  shall  be  run 
boforo  any  door  or  other  entrance. 


SECOND  SCHEDULE.     (Section  40.) 

Scale  of  Fibs  to  Ckrtiftino  Surgeons. 

Under  10  hands     2s.  Gd.  per  vijit. 

20 

,.    J.UU         .. 

Over  100 

With  the  addition  of  Is.  for  every  mile  or  portion  of  a  mile  in  excess  of  one  mile 
from  the  certifying  surgeon's  residence. 


•••  •■•  •■ 


3s. 

•1 

3s.  6d. 

11 

4s. 

V 

4s.  6d. 

•  » 

58. 

»• 

78.  Cd. 

u 

THIRD  SCHEDULE.     (Section  54.) 

ElfAOTMBNTS  REPEALED. 


Session  and 
Chapter. 


Short  Title. 


Extent  of  Bepeal. 


41  &  42  Vict.  I  The  Factory  and  Workshop  Act, 
c.  16.  1878 


54  &  55  Vict, 
c.  75. 


57  &  68  Vict 
c.  28. 


The  Factory  and  Workshop  Act, 
1891 


The   Notice  of    Accidents    Act, 
1894 


Sections  thirty-one  and  forty-two. 
Part  one  of  the  Third  Schedule. 
Part  three  of  the  Third  Sche- 
dule, from  "  and  also  '*  to  "  pack, 
ing. up  goods.*' 

Sub-section  one  of  section  twenty, 
two,  and  section  twenty- four 
and  sub-section  five  of  section 
thirty-three. 

In  paragraph  (1)  of  the  Schedule 
the  word  *'  gas-work  "  and  the 
words  "  harbour  dock,  port,  pier, 
quay." 

Paragraph  (2)  of  the  Schedule. 
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Certain  false 
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concerning  a 
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be  an  illegal 
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40  &  47  Vict. 
c.  51. 


Kvidenco  on 
hearing  of 
charge  under 
this  Act. 


Injunction 
against  person 
making  false 
statement. 


Candidate 
exonerated  in 
certain  oases 
of  illegal 
practice  by 
agent. 


Short  title. 


OOEEUPT  AND  ILLEGAL  PEAOTIOES  PREVENTION    ACT,  1835. 

58  &  59  ViOT.  CAP.  40. 

An  Act  to  amend  the  Corrupt  and  Illegal  Practices  Act,    1883. — [6M 

July,  1895.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  CommoDs, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same 
as  follows : 

1.  Any  person  who,  or  the  directors  of  any  body  or  aasociatioc 
corporate  which,  before  or  during  any  parliamentary  election,  shall,  for 
the  purpose  of  affecting  the  return  of  any  candidate  at  sach  election, 
make  or  publish  any  false  statement  of  fact  in  relation  to  the  pereonai 
character  or  conduct  of  such  candidate  shall  be  guilty  of  an  illegal 
practice  within  the  meaning  of  the  provisions  of  the  Corrupt  and  El^ 
Practices  Prevention  Act,  1888,  and  shall  be  subject  to  all  the  penalties 
for  and  consequences  of  committing  an  illegal  practice  in  the  said  Act 
mentioned,  and  the  said  Act  shall  be  taken  to  be  amended  as  if  the 
illegal  practice  defined  by  this  Act  had  been  contained  therein. 

2.  No  person  shall  y>e  deemed  to  be  guilty  of  such  illegal  practice  if  he 
can  show  that  he  had  rctisonable  grounds  for  believing,  and  did  believe, 
the  statement  made  by  him  to  be  true. 

Any  person  charged  with  an  offence  under  this  Act,  and  the  husband 
or  wife  of  such  person,  as  the  case  may  be,  shall  be  competent  to  give 
evidence  in  answer  to  such  charge. 

3.  Any  person  who  shall  make  or  publish  any  false  statement  of 
fact  as  aforesaid  may  be  restrained  by  interim  or  perpetual  injonctioQ  by 
the  High  Gourt  of  Justice  from  any  repetition  of  such  false  statement  <? 
any  false  statement  of  a  similar  character  in  relation  to  such  candidate, 
and  for  the  purpose  of  granting  an  interim  injunction  jpn'm^  fade  proof 
of  the  falsity  of  the  statement  shall  be  sufficient. 

4.  A  candidate  shall  not  be  liable,  nor  shall  be  subject  to  aoj 
incapacity,  nor  shall  his  election  be  avoided,  for  any  illegal  practice  under 
this  Act  committed  by  his  agent  other  than  his  election  agent,  unless  it 
can  be  shown  that  the  candidate  or  his  election  agent  has  authorised  or 
consented  to  the  committing  of  such  illegal  practice  by  such  other  agent 
or  has  paid  for  the  circulation  of  the  false  statement  constitutiitg  the 
illegal  practice,  or  unless  upon  the  hearing  of  an  election  petition  the 
election  court  shall  find  and  report  that  the  election  of  such  candidate 
was  procured  or  materially  assisted  in  consequence  of  the  making  or  pub- 
lishing of  such  false  statements. 

5.  This  Act  may  be  cited  as  **The  Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1895,"  and  shall  be  construed  as  one  with  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883,  and  that  Act  and  this  Act  mBJ^ 
cited  together  as  "The  Corrupt  and  Illegal  Practices  Prevention  Acts. 
1883  and  1895." 
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STATUTES  AND  PARTS   OF  STATUTES 
AFFECTING  THE  CRIMINAL  LAW, 

PASSED  IN  THE    SESSION  OF  PARLIAMENT  OF    1896. 


FRIENDLY  SOCIETIES  ACT,  1896. 

59  &  60  VioT.  CAP.  25. 

An  Act  to  consolidate  the  Law  relating  to  Friendly  and  other  Societies, — 

\lih  August,  1896.] 

Be  it  enacted  by  the  Qaeen's  most  Excellent  Majesty,  by  and  with  the 
adidce  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

Offences,  Penalties,  and  Legal  Proceedings. 

84.  It  shall  be  an  ofiPence  under  this  Act  if —  Offences. 

(a)  a  registered  society  or  branch  or  an  officer  or  member  thereof 
faUs  to  give  any  notice,  send  any  return  or  document,  do  or  allow 
to  be  done,  any  thing  which  the  society,  branch  officer,  or  person 
is  by  this  Act  required  to  give,  send,  do,  or  allowed  to  be 
done ;  or 

(6)  a  registered  society  or  branch  or  an  officer  or  member  thereof 
wilfully  neglects  or  refuses  to  do  any  act  or  to  furnish  any 
information  required  for  the  purposes  of  this  Act  by  the  chief  or 
other  registrar  or  by  any  other  person  authorised  under  this  Act, 
or  does  anything  forbidden  by  this  Act :  or 

(c)  a  registered  society  or   branch   or  an    officer  or    member  thereof 

makes  a  return  or  wilfully  furnishes  information  in  any  respect 
false  or  insufficient :  or 

(d)  an  officer  or  member  of  a  body  which,  having  been  a  branch  of  a 

society,  has  wholly  seceded  or  been  expelled  from  that  society, 
thereafter  uses  the  name  of  that  society  or  any  name  implying 
that  the  body  is  a  branch  of  that  society,  or  the  number  by 
which  that  body  was  designated  as  such  branch  :  or 

(e)  where  a  dispute  is  referred  under  this  Act  to  the  chief  or  other 

registrar,  a  person  refuses  to  attend  or  to  produce  any  documents 
or  to  give  evidence  before  the  chief  or  other  registrar  :  or 

(/)  a  society  or  branch  whether  registered  or  unregistered,  pays  money 
on  the  death  of  a  child  under  ten  years  of  age  otherwise  than  is 
provided  by  this  Act :  or 

(g)  a  parent  or  personal  representative  of  a  parent  claiming  money  on 
the  death  of  a  child  produces  a  certificate  of  the  death  other 
than  is  in  this  Act  provided  to  the  society  or  branch  from 
which  the  money  is  claimed,  or  produces  a  false  certificate,  or 
one  fraudulently  obtained,  or  in  any  way  attemps  to  defeat  the 


XXll  APPENDIX. 

9  &  60  Yior.  provisions  of  this  Act  with  respect  to  payments  npon  the  death 

0.  25.  of  children. 

";    ~  85.  Where  a  registered  society  or  branch  is  guilty  of  an  offence  under 

8ocUtie*Act   *^  ^^^  every    ofiSoer    of   the   society  or  branch  bound   by    the  roles 

1896.      '  thereof  to  fulfil  any  duty  whereof  the  offence  is  a  breach,  or  if  there  is 

no  such  ofiScer,  then  every  member  of  the  committee,  unless  that  member 

Ofifencea  by  ig  proved  to  have  been  ignorant  of  or  to  have  attempted  to  prevent 
also^offenMB^  *^®  commission  of  the  offence,  shall  be  liable  to  the  same  penalty  as  if  he 
by  officers,  &c.  ^^.d  committed  the  offence. 

Continuing  86.  Every  default  under  this  Act  constituting  an  offence,  if  con  tinned 

ofFences.  shall  constitute  a  new  offence  in  every  week  during  which  the  default 

continues. 
Punishment  ^7- — W  ^  '^^Y  Person,  with  intent  to  mislead  or  defraud,  gives  to  any 

of  fraud,  false  other  person  a  copy  of  any  rules,  laws,  regulations,  or  other  documents, 
declarations,  other  than  the  rules  of  a  registered  society  or  branch,  on  the  pretence 
and  misappro-  ^-j^^^  ^^^^  ^^  ^j^^  existing  rules  of  that  society  or  branch,  or  that  there 
are  no  other  rules  of  the  society  or  branch,  or  gives  to  any  person  a  copy 
of  any  rules  on  the  pretence  that  those  rules  are  the  i*ules  of  a  regis- 
tered society  or  branch  when  the  society  or  branch  is  not  registered^  the 
person  so  offending  shall  be  guilty  of  a  misdemeanour. 

(2.)  If  any  person  knowingly  makes  a  false  or  fraudulent  statement  in 
any  statutory  declaration  required  by  this  Act,  he  shall  be  guilty  of  a 
misdemeanour. 

(3.)   If   any    person    obtains   possession   by   false    representation     or 
imposition  of  any  property  of  a  registered  society  or  branch,  or  with- 
holds or   misapplies   any  such  property   in    his   possession    or   wilfully 
applies   any  part   thereof    to    purposes  other  than   those  expressed    or 
directed  in  the  rules  of  the  society  or  branch  and  authorised  by  this  Act, 
he  shall,  on  such  complaint  as  is  in  this  section  mentioned,  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  twenty  pounds  and  costs, 
and  to  be  ordered  to  deliver  up  all  such  property,  or  to  repay  all  sums  of 
money  applied  improperly,  and  in  default  of  such  delivery  or  repayment 
or  of  the  payment  of  such  fine  and  costs  as  aforesaid,  to  be  imprisoned, 
with  or  without  hard  labour,  for  any  time  not  exceeding  three  months. 
(4.)  Complaint  under  this  section  may  be  made — 
(a)  in  the  case  of  a  registered  society,  by  the  society  or  any  member  autho- 
rised by  the  society,  or  the  trustees  or  committee  of  the  society ;  or 
(Jb)  in  the  case  of  a  registered  branch,  by 

(i.)  the  branch  or  any  member  authorised  by  the  branch  or  the 

trustees  or  committee  thereof ;  or 
(ii.)  the  central  body  of  the  society  of  which  the  branch  forms 

part ;  or 
(iii.)  any  member  of  the  society  or  branch  authorised  by  the 
central  body ;  or 
(c)  in  any  case,  by  the  chief  registrar  or  any  assistant  registrar  by  his 
authority,  or  by  any  member  of  the  society  or  branch  authorised 
by  the  central  office. 
(5.)  Nothing  in  this  Act  shall  prevent  any  such  person  from  being  pro- 
ceeded against  by  way  of  indictment,  if  not  previously  convicted  of  the 
same  offence  under  the  provisions  of  this  Act. 
Fine  for  B8.  If  any  person  wilfully  makes,  orders,  or  allows  to  be  made,  any 

falsification  entry,  erasure  in,  or  omission  from  a  balance  sheet  of  a  registered  society 
or  branch,  or  a  return  or  document  required  to  be  sent,  produced,  or 
delivered  for  the  purposes  of  this  Act,  with  intent  to  falsify  the  same,  or 


i*k 


to  evade  any  of  the  provisions  of  this  Act,  he  shall  be  liable  to  a  fine  not  59  &  60  Vict 
exceeding  fifty  pounds.  ^  2^- 

89.  A  society  or  branch,  and  an  officer  or  member  of  a  society  or     pZT^i 
branch,  or  other  person  guilty  of  an  offence  under  this  Act  for  which  a  Societiea  Act 
fine  is  not  expressly  provided  shall  be  liable  to  a  fine  of  not  more  than  five         1896. 
pounds.  .    

90.  If  an  officer  or  person   aids   or    abets  in   the   amalffamation  or  ^*"®  ^^f  °'^^'' 
transfer  of  engagements  or  in  the  dissolution  of  a  friendly  society  other-  s™iai 

wise  than  as  in  this  Act  provided  he  shall  be  liable  on  summary  con-  ofifences  in 
viction  to  the  fine  imposed  by  this  Act  for  oflfences  thereunder,  or  to  be  the  case  of 
imprisoned  -with  hard  labour  for  a  term  not  exceeding  three  months.  friendly 

91. — (1.)  A  fine  imposed  by  this    Act,  or  by  any   regulations  there- jj^^^^'  ^j 
under,    or   by    the    rules  of   a   registered   society  or   branch,    shall  be  fines, 
recoverable  in  a  court  of  summary  jurisdiction. 

(2.)  Any  such  fine  shall  be  recoverable  at  the  suit  of  the  chief  registrar, 
or  of  any  assistant  registrar,  or  of  any  person  aggrieved. 

92.  In    England  and  Ireland  all  offences  and    fines    under   this    Act  Jarisdiction 

may  be  prosecuted  and  recovered  in  the  manner  directed  by  the  Summary  °^  ^^^^^  °* 
T     •  J-  J.-        AX      'ii-  summary 

Jurisdiction  Acts  either—  jurUdiotion. 

(a)  at  the  place  where  the  offence  was  committed ;  or 

(b)  as  respects  a  prosecution  against  a  registered  society  or  branch  or 

an  officer  thereof,  at  the  place  where  the  registered  office  of  the 
society  or  branch  is  situated  ;  or 

(c)  as  respects  a  prosecution  against  a  person  other  than  a  registered 

society  or  branch  or  an  officer  thereof,  at  the  place  where  the 
person  is  resident  at  the  time  of  the  institution  of  the  prosecu- 
tion. 

93. — (1.)  In  England  or  Ireland  any  person  may  appeal  to  quarter  Appeals, 
sessions  from  any  order  or  conviction  made  by  a  court  of  summary  juris- 
diction under  this  Act. 

(2.)  In  Scotland  any  peraon  may  appeal  from  any  order  or  conviction 
under  this  Act  in  accordance  with  the  provisions  of  the  Summary  Juris- 
diction (Scotland)  Acts. 

94. — (1.)  The  trustees  of  a  registered  society  or  branch,  or  any  other  Legal proceed- 
officers  authorised  by  the  rules  thereof,  may  bring  or  defend,  or  cause  to  ^^S^- 
be  brought  or  defended,  any  action  or  other  legal  proceeding  in  any  court 
whatsoever,  touching  or  concerning  any  property,  right,  or  claim  of  the 
society  or    branch,    and  may  sue  and  be  sued  in    their  proper  names, 
without  other  description  than  the  title  of  their  office. 

(2.)  In  legal  proceedings  brought  under  this  Act  by  a  member,  or 
person  claiming  through  a  member,  a  registered  society  or  branch  may 
also  be  sued  in  the  name,  as  defendant,  of  any  officer  or  person  who 
receives  contributions  or  issues  policies  on  behalf  of  the  society  or  branch 
within  the  jurisdiction  of  the  court  in  which  the  legal  proceeding  is 
brought,  with  the  addition  of  the  words  "  on  behalf  of  the  society  or 
branch  "  (naming  the  same). 

(3.)  A  legal  proceeding  shall  not  abate  or  be  discontinued  by  the  death, 
resignation,  or  removal  from  office  of  any  officer,  or  by  any  act  of  any 
such  officer  after  the  commencement  of  the  proceedings. 

(4.)  The  summons,  writ,  process,  or  other  proceeding,  to  be  issued  to 
or  against  the  officer  or  other  person  sued  on  behalf  of  a  registered 
society  or  branch,  shall  be  sufficiently  served  by  peraonally  serving  that 
officer  or  other  person,  or  by  leaving  a  true  copy  thereof  at  the  regis- 
tered office  of  the  society,  or  branch,  or  at  any  place  of  business  of  the 
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society  or  branch  within  the  jniisdiction  of  the  court  in  wliicli  the  pi^ 
ceeding  is  brought,  or,  if  that  office  or  place  of  business  is  dosed,  1^ 
posting  the  copy  on  the  outer  door  of  that  office  or  place  of  buainesa. 

(5.)  In  all  cases  where  the  said  summons,  writ,  process,  or  other 
proceeding  is  not  served  by  means  of  such  personal  service  or  by  leavii^ 
a  true  copy  thereof  at  the  registered  office  of  the  society  or  branek 
as  aforesaid,  a  copy  thereof  shall  be  sent  in  a  registered  letter  addressed 
to  the  committee  at  the  registered  office  of  the  society  or  branch,  and 
posted  at  least  six  days  before  any  further  step  is  taken  on  the  pro- 
ceeding. 

100.  Every  document  bearing  the  seal  or  stamp  of  the  central  office 
shall  be  received  in  evidence  without  further  proof ;  and  every  document 
purporting  to  be  signed  by  the  chief  or  any  assistant  registrar,  or  any 
inspector,  or  public  auditor  or  valuer  under  this  Act,  shall,  in  the  absence 
of  any  evidence  to  the  contrary,  be  received  in  evidence  withoat  proof  of 
the  signature. 

Application  of  Act. 

101. — (1.)  This  Act  shall  apply  to  societies  and  branches  snbsistingat 
the  commencement  of  this  Act  which  or  the  rules  of  which  have  been 
registered,  enrolled,  or  certified,  under  any  Act,  relating  to  friendly 
societies  or  cattle  insurance  societies,  as  if  they  had  been  registered  under 
thij  Act,  and  the  rules  of  those  societies  and  branches  shall,  so  far  as  thej 
are  not  contrary  to  any  express  provision  of  this  Act,  continue  in  force 
until  altered  or  rescinded. 

(2.)  Where  the  contingent  annual  payment  to  which  the  members  or 
the  nominees  of  the  members  of  friendly  societies  or  branches,  established 
before  the  fifteenth  day  of  August  one  thousand  eight  hundred  and  fiftj, 
may  become  entitled  exceed  the  limit  fixed  by  this  Act,  the  rules  of  those 
societies  and  branches  shall  continue  to  be  valid,  anything  in  this  Act  to 
the  contrary  notwithstanding. 


Penalties  for 

defrauding 
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LONDON  CAB  ACT,  1896. 

59  &  60  ViOT.  CAP.  27. 

An  Act  to  amend  the  Law  relating  to  Cabs  in  London, — [7th  August j 

1896.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  If  any  person  commits  any  of  the  following  offences  with  respect  to 
a  cab,  namely : 

(a)  hires  a  cab,  knowing  or  having  reason  to  believe  that  he  cannot 

pay  the  lawfid  fare,  or  with  intent  to  avoid   payment  of  the 
lawful  fare ;  or 

(b)  fraudulently  endeavours  to  avoid  payment  of  a  fare  lawfully  due 

from  him ;  or 

(c)  having  failed  or  refused  to  pay  a  fare  lawfully  due  from  him,  either 

refuses  to  give  to  the  driver  an  address  at  which  he  can  be  fonod, 
or,  with  intent  to  deceive,  gives  a  false  address, 
he  shall  be  liable  on  summary  conviction  to  pay,  in  addition  to  the  lawful 


fare,  a  fine  not  exceeding  forty  shOlings,  or,  in  the  discretion  of  the  court  69  A  60  Vior. 
to  be  imprisoned  for  a  term  not  exceeding  fourteen  days ;  and  the  whole        ^ 
or  any  part  of  any  fine  imposed  may  be  applied  in  compensation  to  the   j^ondon  Cab 
driver.  Act,  1896. 

2.  Section  eighteen  of  the  London    Hackney  Carriage  Act,  1853,   is         

hereby  repealed  from  "  and  in  case  of  any  dispute  "  to  the  end  of  the  ^f^^-^^y.  ^ 
section.  go 

3.  In  this  Act  the  expression  "  cab  "  shall  mean  any  hackney  carriage  Meaning  eC 
within  the  meaning  of  the  Metropolitan  Public  Carriage  Act,  1869.  cab— 32  &  83 

4.  This  Act  may  be  cited  as  "  The  London  Cab  Act,  1896."  oi®*-.*':.^^- 

''  Short  title. 


LOCOMOTIVES  ON  HIGHWAYS  ACT,  1896. 
59  &  60  ViOT.  OAP.  36. 

An  Act  to  amend  the  Law  with  respect  to  the  Use  of  Locomotives  on 

Highways. — [14<A  August,  1896.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same 
as  follows: 

1. — (1.)  The  enactments  mentioned  in  the  schedule  to  this  Act,  and  any  Exemption  of 
other  enactment  restricting  the  use  of  locomotives  on  highways,  and  con-  ^^^^^  looomo- 
tained  in  any   public  general  or  local  and  personal  Act  in  force  at  the  ^  ^^•^"*"t-i. 
passing  of  this  Act,  shall  not  apply  to  any  vehicle  propelled  by  mechanical  ^^y  wovi- 
power  if  it  is  imder  three  tons  in  weight  unladen,  and  is  not  used  for  the  tions. 
purpose  of  drawing  more  than  one  vehicle,  such  vehicle  (with  its  locomo- 
tive not  to  exceed  in  weight  unladen  four  tons),  and  is  so  constructed  that 
no  smoke  or  visible  vapour  is  emitted  therefrom  except  from  any  tempo- 
rary or  accidental  cause  ;  and  vehicles  so  exempted,  whether  locomotives 
or  drawn  by  locomotives,  are  in  this  Act  referred  to  as  light  locomotives. 
Provided  that — 

(a)  the  council  of  any  county  or  county  borough  shall  have  power  to 
make  bye-laws   preventing  or  restricting  the  use  of  such  loco- 
motives upon  any  bridge  within  their  area,  where  such  council 
are  satisfied  that  such  use  would  be  attended  with  damage  to  the 
bridge  or  danger  to  the  public  : 
(6)  a  light  locomotive  shall  be    deemed  to  be  a  carriage  within  the 
meaning  of  any  Act  of  Parliament,  whether  pubHc  general   or 
local,  and  of  any  rule,   regulation,  or  bye-law,   made  under  any 
Act  of  Parliament,  and,  if  used  as  a  carriage  of  any  particular 
class,  shall  be  deemed  to  be  a  carriage  of  that  class,  and  the  law 
relating  to  carriages  of  that  class  shall  apply  accordingly. 
(2.)  In  calculating  for  Uie  purposes  of  this  Act  the  weight  of  a  vehicle 
unladen,  the   weight  of  any  water,   fuel,  or  accumulators,  used  for  the 
purpose  of  propulsion,  shall  not  be  included. 

2.  During  the  period  between  one  hour  after  sunset  and  one  hour  before  Regnlations 
sunrise,  the  person  in  charge  of  a  light  locomotive  shall  carry  attached  as  to  lights, 
thereto   a  lamp   so  constructed    and  placed  as  to  exhibit  a  light    in 
accordance  with  the  regulations  to  be  made  by  the  Local  Government 
Board. 
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8.  Every  light  locomotive  shall  carry  a  bell  or  other  instrnment  capable 
of  giving  audible  and  sufficient  warning  of  the  approach  or  position  of  tiie 
carriage. 

4.  No  light  locomotive  shall  travel  along  a  public  highway  at  a  greater 
speed  than  fourteen  miles  an  hour,  or  than  any  less  speed  that  may  be 
prescribed  by  regulations  of  the  Local  Government  Board. 

5.  The  keeping  and  use  of  petroleum  or  any  other  inflammable  liquid 
or  fuel  for  the  purpose  of  light  locomotives  shall  be  subject  to  regalatioos 
made  by  a  Secretary  of  State,  and  regulations  so  made  shall  have  effect 
notwithstanding  anything  in  the  Petroleum  Acts  1871  to  1881. 

6.  (1.)  The  Local  Government  Board  may  make  regulations  with 
respect  to  the  use  of  light  locomotives  on  highways,  and  their  coDstmction 
and  the  conditions  under  which  they  may  be  used. 

(2.)  Regulations  under  this  section  may,  if  the  Local  (Government  Board 
deem  it  necessary,  be  of  a  local  nature  and  limited  in  their  application  to 
a  particular  area,  and  may,  on  the  application  of  any  local  authority, 
prohibit  or  restrict  the  use  of  locomotives  for  purposes  of  traction  in 
crowded  streets,  or  in  other  places  where  such  use  may  be  attended  wiifa 
danger  to  the  public. 

All  regulations  under  this  section  shall  have  full  effect  notwithstanding 
anything  in  any  other  Act,  whether  general  or  local,  or  any  bje-laws  or 
regulations  made  thereunder. 

Every  regulation  purporting  to  be  made  in  pursuance  of  this  section  shall 
be  forthwith  laid  before  both  Houses  of  Parliament. 

7.  A  breach  of  any  bye-law  or  regulation  made  under  this  Act,  or  of 
any  provision  of  this  Act,  may,  on  summary  conviction,  be  punished  by  a 
fine  not  exceeding  ten  pounds. 

9.  The  requirements  of  sub-section  (4)  of  section  twenty-eight  of  the 
Highways  and  Locomotives  Amendment  Act,  1878,  may  be  from  time  to 
time  varied  by  order  of  the  Local  Government  Board. 

12.  This  Act  may  be  cited  as  "  The  Locomotives  on  Highways  Act 
1896,"  and  shall  come  into  operation  on  the  expiration  of  Uiree  months 
from  the  passing  thereof. 


TRUCK  ACT,  1896. 

59  &  60  Vict.  cap.  44. 

An  Act  to  ameiid  the  Truck  Acts. — [14<A  August,  1896.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Gonunons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 
Deductions  or  \ — (1.)  An  employer  shall  not  make  any  contract  with  any  workman 
for  any  deduction  from  the  sum  contracted  to  be  paid  by  the  employer  to  the 
workman,  or  for  any  payment  to  the  employer  by  the  workman,  for  or  in 
respect  of  any  fine,  unless — 

(a)  the  terms  of  the  contract  are  contained  in  a  notice  kept  constantlj 
affixed  at  such  place  or  places  open  to  the  workmen  and  in  snch  a 
position  that  it  may  be  easily  seen,  read,  and  copied  by  any  person 
whom  it  affects ;  or  the  contract  is  in  writing,  signed  by  the  work- 
man ;  and 


paymeats  in 
reapect  of 
fines. 
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(b)  the  contract  specifies  the  acts  or  omissions  in  respect  of  which  the  59  &Q0  Vior. 

fine  may  be  imposed,  and  the  amount  of  the  fine  or  the  particulars         o.  44. 
from  which  that  amount  may  be  ascertained  ;  and  _  ""7", 

T^i*i*/»t    Art 

(c)  the  fine  imposed  under  the  contract  is  in  respect  of  some  act  or  omis-        igog    ' 

sion  which  causes  or  is  likely  to  cause  damage  or  loss  to  the  em-         

ployer,  or  interruption  or  hindrance  to  his  business  ;  and 
{d)  the  amount  of  the  fine  is  fair  and  reasonable  having  regard  to  all  the 

circumstances  of  the  case. 
(2.)  An  employer  shall  not  make  any  such  deduction  or  receive  any  such 
payment;  unless — 

(a)  the  deduction  or  payment  is  made  in  pursuance  of,  or  in  accordance 

with,  such  a  contract  as  aforesaid ;  and 

(6)  particulars  in  writing  showing  the  acts  or  omissions  in  respect  of 

which  the  fine  is  imposed  and  the  amount  thereof  are  supplied  to  the 

workman  on  each  occasion  when  a  deduction  or  payment  is  made. 

(3.)  This  section  shall  apply  to  the  case  of  a  shop  assistant  in  like  manner 

as  it  applies  to  the  case  of  a  workman. 

2.— (1.)  An  employer  shall  not  make  any  contract  with  any  workman  for  Deductions  or 
any  deduction  from  the  sum  contracted  to  be  paid  by  the  employer  to  the  payments  in 
workman,  or  for  any  payment  to  the  employer  by  the  workman  for  or  in  ^®*P®°*  ^* 
respect  of  bad  or  negligent  work  or  injury  to  the  materials   or  other  goods, 
property  of  the  employer,  unless — 

(a)  the  terms  of  the  contract  are  contained  in  a  notice  kept  constantly 
afiSxed  at  such  place  or  places  open  to  the  workmen  and  in  such  a 
position  that  it  may  be  easily  seen,  read,  and  copied  by  any  person 
whom  it  affects  ;  or  the  contract  is  in  writing,  signed  by  the  work- 
man ;  and 
{h)  the  deduction  or  payment  to  be  made  under  the  contract  does  not 
exceed  the  actual  or  estimated  damage  or  loss  occasioned  to  the 
employer  by  the  act  or  omission  of  the  workman,  or  of  some 
person  over  whom  he  has  control,  or  for  whom  he  has  by  the  con- 
tract agreed  to  be  responsible ;  and 
(c)  the  amount  of  the  deduction  or  payment  is  fair  and  reasonable,  having 

regard  to  all  the  circumstances  of  the  case. 
(2.)  An  employer  shall  not  make  any  such  deduction  or  receive  any  such 
payment  unless — 

(a)  the  deduction  or  pa3rment  is  made  in  pursuance  of,  or  in  accordance 

with,  such  a  contract  as  aforesaid ;  and 
(6)  particulars  in  writing  showing  the  acts  or  omissions  in  respect  of 
which  the  deduction  or  payment  is  made  and  the  amount  thereof 
are  supplied  to  the  workman  on  each  occasion  when  a  deduction 
or  payment  is  made. 
3. — (1.)  An  employer  shall  not  make  any  contract  with  any  workman  Deductions  or 
for  any  deduction  from  the  sum  contracted  to  be  paid  by  the  employer  to  paymonts  in 
the  workman,  or  for  any  payment  to  the  employer  by  the  workman  for,  or  ^^?^i„j^ 
in  respect  of,  the  use  or  supply  of  materials,  tools  or  machines,  standing 
room,  light,  heat,  or  for  or  in  respect  of  any  other  thing  to  be  done  or  pro- 
vided by  the  employer  in  relation  to  the  work  or  labour  of  the  workman 
unless — 
(a)  the  terms  of  the  contract  are  contained  in  a  notice  kept  constantly 
affixed  at  such  place  or  places  open  to  workmen,  and  in  such  a 
position  that  it  may  be  easily  seen,  read,  and  copied  by  any  person 
whom  it  affects  ;  or  the  contract  is  in  writing,  signed  by  the  work- 
man ;  and 
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59  &  60  ViOT. 
o.  44. 

Truck  Act, 
1896. 


Penalty — 
1  &  2  Will.  4, 
c.  37. 


Recovery  of 
payments  or 
deductions. 


Production  of 
contract. 


Exemption  of 
contract  from 
stamp  duty. 
Saving  as  to 
contracts  and 


(b)  the  sum  to  be  paid  or  deducted  under  the  contract  in  rcspeet  of 
materials,  tools  or  machines,  standing  room,  light,  heat,  or  aoj 
other  thing,  does  not  exceed,  in  the  case  of  materials  or  toch 
supplied  to  the  workman,  the  actual  or  estimated  cost  thereof  to 
the  employer,  or  m  the  case  of  the  use  of  machinery,  light,  heat. 
or  any  other  thing  in  this  section  mentioned,  a  fair  and  reason- 
able rent  or  charge,  having  regard  to  all  the  circumstances  of  the 
case. 

(2.)  An  employer  shall  not  make  any  such  deduction  or  receive  any  such 
payment  unless — 

(a)  the  deduction  or  payment  is  made  in  pursuance  of,  and  in  aocordanoe 

with,  such  a  contract  as  aforesaid ;  and 

(b)  particulars  in  writing  showing  the  things  in  respect  of  irliich  the 

deduction  or  payment  is  made  and  the  amount  thereof  are  supplied 
to  the  workman  on  each  occasion  when  a  deduction  or  payment  is 
made. 

4.  If  any  employer  enters  into  any  contract  contrary  to  this  Act,  or 
makes  any  deduction  or  receives  any  payment  contrary  to  this  Act,  he 
shall  be  guilty  of  an  offence  against  tiie  Truck  Act,  1831,  and  shall  be 
liable  to  the  penalties  imposed  by  section  nine  of  that  Act^  as  if  the 
offence  were  an  offence  in  that  section  mentioned. 

5.  Any  workman  or  shop  assistant  may  recover  any  sum  deducted  by 
or  paid  to  his  employer  contrary  to  this  Act,  provided  that  proceedings 
for  such  recovery  are  commenced  within  six  months  from  the  date  of  the 
deduction  or  payment  sought  to  be  recovered,  and  that  where  he  has  con- 
sented to  or  acquiesced  in  any  such  deduction  or  payment,  he  shall  only 
recover  the  excess  which  has  been  deducted  or  paid  over  the  amonnt.  if 
any,  which  the  court  may  find  to  have  been  fair  and  reasonable,  having 
regard  to  all  the  circumstances  of  the  case. 

6. — (1.)  Every  employer  who  has  made  any  contract  purporting  or 
intending  to  operate  as  a  contract  under  this  Act,  shall,  on  demand  in 
writing  by  one  of  Her  Majesty's  inspectors  of  factories  or  of  mines,  produce 
the  contract  or  a  true  copy  thereof  at  any  convenient  time  and  place  to 
be  named  by  the  inspector,  and  the  inspector  shall  be  at  liberty  to  take 
a  copy  of  the  same  or  of  any  part  thereof,  and  the  employer  of  any  work- 
man or  shop  assistant  who  is  party  to  any  such  contract  shall  at  the  time 
of  making  the  contract  give  the  workman  or  shop  assistant  a  copy  of  the 
contract  or  of  the  notice  containing  its  terms. 

(2.)  A  workman  or  shop  assistant  who  is  party  to  any  such  contract 
shall  be  entitled,  on  request,  to  obtain  from  his  employer  free  of  charge  a 
copy  of  the  contract  or  of  the  notice  containing  its  terms. 

(3.)  Every  employer  who  has  made  any  contract  purporting  or  intending 
to  operate  as  a  contract  under  section  one  of  this  Act  shall  keep  a  register 
of  deductions  or  payments,  and  shall  enter  therein  every  deduction  or 
payment  for  or  in  respect  of  any  fine  purporting  to  be  made  under  any 
such  contract,  specifying  the  amount  and  the  nature  of  the  act  or  omission 
in  respect  of  which  the  fine  was  imposed,  and  this  register  shall  be  at  all 
times  open  to  inspection  by  one  of  Her  Majesty's  Inspectors  of  Factories 
or  of  Mines. 

(4.)  If  any  person  fails  to  comply  with  this  section  he  shall  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  forty  shillings. 

7.  A  contract  entered  into  under  the  provisions  of  this  Act  shall  not  be 
liable  to  stamp  duty. 

8.  Nothing  in  this  Act  shall  make  lawful  any  contract  or  payment 
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which  is  illegal  under  the  Truck  Acts,    1831   and   1887,  or  under  the  69  &  60  Vior. 
Hosiery  Manufacture  (Wages)  Act,  1874,  or  affect  the  provisions  of  the        ^  ^- 
Coal  Mines  Begulation  Act,  1887,  or  any  amending  Act,  with  respect  to    2Vucfc  Act 
persons  employed  in  mines  and  paid  according  to  weight,  or  make  lawful        1896. 
any  deduction  from  payments  made  to  those  persons.  

9.— (1.)  The  Secretary  of  Stat«,  if  satisfied  that  the  provisions  of  this  l??^",®"*"^^^ 
Act  are  unnecessary  for  the  protection  of  the  workmen  employed  in  any  ^^iSinff  Acta 

trade  or  business,  or  in  any  branch  or  department  of  any  trade  or  business, i  ^  2  Will 

either  generally  or  within  any  specifieii  area,  may  by  order  under  his  4,  0.  37— 
hand  grant  an  exemption  from  those  provisions  in  respect  of  the  persons  ^^^^J^oq 
engaged  in  that  trade,  business,  branch  or  department,  either  generally  or  y.J^  ^  ^g__ 
within  that  area.  50  &  51  Vict 

(2.)  The  Secretary  of  State  mav  at  any  time  amend  or  revoke  any  such  c  58. 
order.  "  ^o'^or  to 

(3.)  Every  order  made  under  this  section  shall  be  laid  as  soon  as  may  p^o^Jjon^" 
be  before  both  Houses  of  Parliament,  and  if  either  House  within  the  next  ^^^ 
forty  days  after  the  order  has  been  so  laid  before  that  House  resolves 
that  the  order  ought  to  be  annulled,  the  order  shall,  after  the  date  of 
that  resolution,  be  of  no  effect,  without  prejudice  to  the  validity  of 
anything  done  in  the  meantime  under  the  order  or  to  the  making  of  a 
new  order. 

10.  Sub-section  two  of  section  thirteen  of  the  Truck  Amendment  Act,  Dntiea  of 
1887  (which  relates  to  the  duties  of  inspectors),  shall  apply  in  the  case  *°^??^5?'~ 
of  a  laundry,  and  in  the  case  of  any  place  where  work  is  given  out  by  the  y.  ,  ^  ^^ 
occupier  of  a  factory  or  workshop,  or  by  a  contractor,  or  sub-contractor,  in 

like  manner  as  it  applies  in  the  case  of  a  factory. 

11.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one  Commence- 
thousand  eight  hundred  and  ninety-seven.  ment. 

12.  This  Act  may  be  cited  as  **  The  Truck  Act,  1896  "  ;  and  the  Truck  Short  title  and 
Acts,    1881    and    1887,   and    this  Act   shall   be   construed   together   as  ^construction, 
one  Act  and  may  be  cited  coUectivelv  as  •'  The  Truck  Acts,    1831  to 

1896." 


LARCENY  ACT,  189G. 
59  &  60  Vict.  cap.  52. 

Aji  Act  to  amend  the  Law  ivith  respect  to  the  Jurisdiction  exerciseahle  in 
Cases  relating  to  the  Receipt  or  Possession  oj  Stolen  Property. — 
[Uth  August,  1896.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : — 

1. — (1.)  If  any  person  without  lawful  excuse  receives,   or  has  in  his  Punishment 
possession,  any   property   stolen  outside  the  United  Kingdom,  knowing  for  receipt  or 
such  property  to  have  been  stolen,  he  shall  be  liable  to  penal  servitude  for  poMo^ion  of 
any  term  not  lesa  than  three  years  and  not  more  than  seven  years,  or  to  g^^'^abroad 

imprisonment  for  a  term  not  exceeding  two  years,  with  or  without  hard 24  &  25 

labour,  and  may  be  indicted  in  any  county  or  place  in  which  he  has,  or  Viot.  e.  96. 
has  had,  the  property. 
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59  A  60  Vicr.      (2.)  For  the  purposes  of  this  section  property  shall  be  deemed  to  have 

c.  52.         been  stolen  where  it  has  been  taken,  extorted,  obtained,  embezzled,  c<mi- 

r  J  .    verted,  or  disposed  of,  under  such  circumstances  that,  if  the  act  had  been 

1896      '  committed  in  the  United  Kingdom,  the  person  committing  it  woald  ha^e 

been  guilty  of  an  indictable  offence  according  to  the  law  for  the  time  being 

of  the  United  Kingdom. 

(3.)  An  offence  under  this  section  shall  be  a  felony  or  misdemeanour 
according  as  the  act  committed  outside  the  United  Kingdom  woald 
have  been  a  felony  or  misdemeanour  if  committed  in  England  or 
Ireland. 

(4.)  This  section  shall  be  construed  and   have  effect  as  part   of  the 
Larceny  Act,  1861. 
Short  tiile  2.  This  Act  may  be  cited  as  "  The  Larceny  Act,  189f>/*  and  the  Larceny- 

Act,  1861,  and  this  Act  may  be  cited  together  as   '*  The  Larceny  Act^ 
1861  and  1896." 


Extension  of 
powers  under 
43  &  44  Vict, 
c.  35. 


Pablication  of 
orders. 

Explanation 
of  57  &  58 
Vict.  c.  24. 


Power  to 
forfeit  traps, 
nets,  snares. 
&c. 

Application  to 
Scotland. 

Extent  of  Act* 

Short  title  and 
collective  title. 


WILD  BIBDS  PROTECTION  ACT,  1896. 

59  &  60  ViOT.  CAP.  56. 

An  Act  to  amend  the   Wild  Birds  Protection  Acts. — [14M  Attgtist,  1896.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons. 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same. 
as  follows  : 

1.  From  and  after  the  passing  of  this  Act  the  powers  exercisable  by 
the  Secretary  of  State  on  application  under  section  eight  of  the  Wild 
Birds  Protection  Act  1880,  shall  extend  to  the  making  of  an  order  pro- 
hibiting, for  special  reasons  mentioned  in  the  application,  the  taking  or 
killing  of  particular  kinds  of  wild  birds  during  the  whole  or  any  part  of 
that  period. 

2.  Public  notice  of  any  order  made  under  this  Act  shall  be  given  in 
the  manner  required  by  the  Wild  Birds  Protection  Act  1894,  with  respect 
to  orders  made  under  that  Act. 

3.  The  powers  exercisable  under  the  Wild  Birds  Protection  Act,  1894. 
by  the  county  council  of  an  administrative  county  are  hereby  declared  to 
be  exercisable  by  the  council  of  a  county  borough,  and  any  expenses 
incurred  by  the  council  of  a  county  borough  under  that  Act  or  this  Act 
may  be  defrayed  out  of  the  borough  fund  or  borough  rate. 

4.  Where  any  person  is  convicted  of  an  oflFence  against  this  Act  or  the 
principal  Act,  the  court  may,  in  addition  to  any  penalty  that  may  be 
imposed,  order  any  trap,  net,  snare,  or  decoy  bird  used  by  such  person 
for  taking  any  wild  bird  to  be  forfeited. 

5.  This  Act  shall  apply  to  Scotland  with  the  substitution  of  the 
Secretary  for  Scotland  for  a  Secretary  of  State. 

6.  This  Act  shall  not  extend  to  Ireland. 

7.  This  Act  may  be  cited  as  "  The  Wild  Birds  Protection  Act."  1896, 
and  shall  be  construed  with  the  Wild  Birds  Protection  Act.  1880,  the 
Wild  Birds  Protection  Act,  1881,  and  the  Wild  Birds  Protection  Act. 
1894,  and  those  Acts  and  this  Act  may  be  cited  collectively  as  **The  Wild 
Birds  Protection  Acts,  1880  to  1896.'* 
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BUBQLAEY  ACT,  1896. 

59  &  60  Vict.  cap.  57. 

An  Act  to  provide  for  the  Trial  of  Burglaries  hy  Courts  of  Quarter 

Sessions, — [14<A  August,  1896.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.— (1.)  A  court  of  quarter  sessions  shall,  notwithstanding  anything  Trial  of 
in    the  Quarter  Sessions   Act,    1842,   have  jurisdiction  to  try  a  person  burglaries  at 
charged  with  burglary.  quarter 

(2.)  A  justice  of  the  peace  when  committing  for  trial  a  person  charged 
with  burglary  shall,  nevertheless,  commit  him  for  trial  before  a  court  of 
assize  unless,  owing  to  the  absence  of  any  circumstances  which  make  the 
case  a  grave  or  difiScult  one,  he  thinks  it  expedient,  in  the  interests  of 
justice,  to  commit  him  for  trial  before  a  court  of  quarter  sessions  ;  and  52  &  53  Vict 
the  Assizes  Belief  Act,  1889,  shall  apply.  ^-  ^-• 

2. — (1.)  The  Act  of  the  session  of  the  fifth  and  sixth  years  of  the  reign  Short  title— 
of  Her  present  Majesty,  chapter  thirty-eight,  intituled  "  An  Act  to  define  5  &  6  Vict, 
the  jurisdiction  of  justices  in  general  and  quarter  sessions  of  the  peace,'*  ^*  ^ 
is  in  this  Act  referred  to.  and  may  be  cited,  as   **  The  Quarter  Sessions 
Act,  1842." 

(2.)  This  Act  may  be  cited  as  "  The  Burglary  Act,  1896." 

(3.)  This  Act  shall  not  extend  to  Scotland  or  Ireland.  Extent  of  Act. 
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STATUTES  AND  PARTS  OF   STATUTES 
AFFECTING  THE   CRIMINAL  LAW, 

PASSED  IN  THE  SESSION  OF  PARLIAMENT  OF  1897. 


Power  to  close 
metropolitan 
police  courts 
on  Bank 
holidays — 
34  A  35  Vict, 
c.  17. 
Short  title. 


METEOPOLITAN  POLICE  OOUBTB  (HOLIDAYS)  ACT,    1897. 

60  ViOT.  CAP.  14. 

An  Actjor  enabling  the  Metropolitan  Police  Courts  to  be  closed  on  Special 

Bank  Holidays,— \^rd  June,  1897.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  tliB 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  CommoDs, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  The  Secretary  of  State  may,  by  order,  close  the  metropolitan  police 
courts  on  any  day  appointed  under  section  four  of  the  Bank  Holidays  Act, 
1871,  to  be  observed  as  a  Bank  holiday. 

2.  This  Act  may  be  cited  as  *^  The  Metropolitan  Police  Conits 
(Holidays)  Act,  1897,"  and  may  be  cited  with  the  Metropolitan  Pofioe 
Acts,  1829  to  1895. 


JURIES  DETENTION  ACT,   1897. 

60  &  61  Vict.  cap.  18. 
An  Act  to  permit  Juries  to  separate  in  cases  of  Felony. — [15^  July,  1897.1 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,,  in 

this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 

follows : 

Separation  of        1.  Upon  the   trial   of   any   person   for   a  felony  other  than  murder, 

juries  in  cases  treason,  or  treason  felony,  the  court  may,  if  it  see  fit,  at  any  time  before 
of  felony. 


Short  title. 
Extent. 


the  jury  consider  their  verdict,  permit  the  jury  to  separate  in  the  same 
as  the  jury  upon  the  trial  of  any  person  for  misdemeanour  are  now  per- 
mitted to  separate. 

2.  This  Act  may  be  cited  as  **  The  Juries  Detention  Act,  1897/' 

3.  This  Act  shall  not  apply  to  Scotland  or  Ireland. 
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POLICE  (PBOPEBTY)  ACT,    1897. 
60  &  61  ViOT,  CAP,  80. 

An  Act  to  make  further  provision  with  respect  to  the  Disposal  oj  Property 
in  the  Possession  of  the  Police, — [6M  August,  1897.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows  : 

1. — (1.)  Where  any  property  has  come  into  the  possession  of  the  police  Power  to  iiuik« 
in  connexion  with  any  criminal  charge  or  under  section  sixty-six  of  the  ^^^^  ^'*^ 
Metropolitan  Police  Act,   1839,   section   forty-eight   of  the  Act  of  the  JJ^^rty^in 
session  of  the  second  and  third  years  of  Her  present  Majesty,  chapter  poBsession  of 
ninety-four  (local)  for  regulating  the  police  in  the  city  of  London,  section  police— 2  &  8 
one  hundred  and  three  of  the  Larceny  Act,  1861,  or  section  thirty-four  of  Y*?"-*^?^' "' 
the  Pawnbrokers  Act,   1872,  a  court  of  summary  jurisdiction  may,  on  ^  *ciy_*' 
application  either  by  an  oflBcer  of  police  or  by  a  claimant  of  the  property,  24  &  25  Vict, 
make  an  order  for  the  delivery  of  the  property  to  the  person  appearing  to  0.  96—85  & 
the  magistrate  or  court  to  be  the  owner  thereof,  or,  if  the  owner  cannot  ^  ^'*^**  ®-  ^* 
be  ascertained,  make  such  order  with  respect  to  the  property  as  to  the 
magistrate  or  court  may  seem  meet. 

(2.)  An  order  under  this  section  shall  not  a£Pect  the  right  of  any  person 
to  take  within  six  months  from  the  date  of  the  order  legal  proceedings 
against  any  person  in  possession  of  property  delivered  by  virtue  of  the 
order  for  the  recovery  of  the  property,  but  on  the  expiration  of  those  six 
months  the  right  shall  cease. 

(3.)  In  any  part  of  the  metropolitan  police  district  for  which  a  police 
court  is  established  under  the  Metropolitan  Police  Court  Acts,  1889  and 
1840,  the  powers  of  a  court  of  summary  jurisdiction  under  this  section 
shall  be  exerciM9  by  a  metropolitan  police  magistrate. 

2. — (1.)  A  Secretary  of  State  may  make  regulations  for  the  disposal  of  RegolAtions 
property  which  has  come  into  the  possession  of  the  police  under  the  ^**^  respect 
circumstances  mentioned  in  this  Act  in  cases  where  the  owner  of  the  ^^rty™ 
property  has  not  been  ascertained  and  no  order  of  a  competent  court  has  posseuion  of 
been  made  with  respect  thereto.  police. 

(2.)  The  regulations  may  authorise  the  sale  of  any  such  property,  and 
the  application  of  the  proceeds  of  any  such  sale,  and  the  appUoation  of 
any  money  of  which  the  owner  cannot  be  ascertained,  to  all  or  any  of  the 
foUowing  purpose*— 

(a)  the  expenses  of  executing  the  regulations ; 

{b)  the  payment  of  reasonable  compensation  to  any  person  by  whom 
the  property  has  been  delivered  into  the  possession  of  the  police  ; 

(c.)  the  making  of  payments  for  the  benefit  of  discharged  prisoners  or 
of  persons  dependent  on  prisoners  or  discharged  prisoners  ;  or, 

(d)  such  other   purposes  ;    as  the  Secretary  of    State   may   consider 
expedient. 

(3.)  Where  the  property  is  a  perishable  article  or  its  custody  involves 
unreasonable  expense  or  inconvenience  it  may  be  sold  at  any  time,  but 
the  proceeds  of  sale  shall  not  be  disposed  of  until  they  have  remained  in 
the  possession  of  the  police  for  a  year.  In  any  other  case  the  property 
sball  not  be  sold  until  it  has  remained  in  the  possession  of  the  police  for 
a  year. 
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GO  A  61  VioT.      (4.)  The  regalations  may  also  provide  for  the  myestment  of  money  and 
^'  ^^'        for  the  audit  of  accounts. 

P^g  (5.)  The  regulations  shall  apply  whether  the  property  to  which  thej 

(Property)     ^^^Skte  has  come  into  the  possession  of  the  police  before  or  after  ihe  passing 
Act,  1897.     of  this  Act  or  the  making  of  the  regulations. 

(6. )  The  regulations  shall  be  laid  before  Parliament  as  soon  as  may  be 

after  they  are  made. 
Extent,  repeal,       3.— (1.)  This  Act  shall  not  extend  to  Scotland. 

Stfe-2  4  8  (^^  ^^  ^^^  application  of  this  Act  to  Ireland,  the  Chief  Secretary  shall 

Vict.  0.  71.       ^®  substituted  for  the  Secretary  of  State. 

(3.)  Sections  twenty-nine  and  thirty  of  the  Metropolitan  Police  CoartB 
Act,  1839,  are  hereby  repealed. 

(4.)  This  Act  may  be  cited  as  "  The  Police  (Property)  Act,  1897." 


MILITABY  MANCEUVBES  ACT,  1897. 

60  &  61  ViOT.  OAP.  43. 
An  Act  to  facilitate  Military  Manoeuvres, — [6tA  August,  1897.  J 

Be  it  enacted  by  the  Queen's  most:EzceUent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons. 
in  this  present  Parliament'  assembled,' and  by  the  authority  of  the  same, 
as  follows : 
Oflfences.  7. — ^1,)  jf^  within  the  limits  and  during  the  period  specified  in  an  Onler 

authorising  military  manoeuvres  under  this  Act,  any  person — 

(a)  wilfully  and  unlawfully  obstructs  or  interferes  with  the  execution  of 

the  manoeuvres  ;  or 
(6)  without  authority  enters  or  remains  in  any  camp, 
he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding  fortj 
shillings,  and  he  and  any  animal  or  vehicle  under  his  ^^rge  may  be  re- 
moved by  any  constable,  or  by,  or  by  order  of,  any  commissioned  oflSoer  of  the 
authorised  forces. 

(2.)  If  within  the  limits  and  during  the  period  aforesaid  any  person — 
(a)  without  due  authority  moves  any  flag  or  other  mark  distingnishiog, 

for  the  purposes  of  the  manoeuvres,  any  lands  ;  or 
(6)  maliciously  cuts  or  damages  any  telegraph  wire  laid  down  by  or  for 
the  use  of  the  authorised  forces, 
he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding  five 
pounds. 
Short  title.  10.  This  Act  may  be  cited  as  "  The  Military  Manoeuvres  Act,  1897." 


DANGEROUS  PEBFOBMANOES  AOT,  1897. 

60  &;  61  Vict.  cap.  52. 

Ah  Act  to  extend  the  Age  under  which  the  Employment  of  Young  Persons 
in  dangerous  Performances  is  prohibited. — [6tA  August,  1897.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  |the  Lords  Spiritual  and  Temporal,  and  Commoitf. 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 
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1.  The  Children's  Dangerous  Performances  Act,  1879,  shall  apply  in  60  &  61  Vkt. 
the  case  of  any  male  young  person  under  the  age  of  sixteen  years,  and         ^*  '^'■ 
any    female   young  person   under  the   age   of    eighteen   years,   in   like     j. 
manner  as  it  applies  in  the  case  of  a  child  under  the  age  of  fourteen   Performance 
years.  Act,  1897. 

2. — (1.)  Except  where  an  accident  causing  actual  bodily  harm  occurs        — ^ 
to  any  child  or  younc  person,  no  prosecution  or  other  proceeding  shall  be  Extension  to 
instituted  for  an  offence  against  the  Children's  Dangerous  Performances  ^£  43  ^  43 
Act,  1879,  as  amended  by  this  Act,   without  the  consent  in  writing  of  Vict.  c.  84. 
the  chief  officer  of  police  of  the  police  area  in  which  the  offence  is  com-  Restrictions 
mitted.  on  proseou* 

(2.)  For  the  purposes  of  this  section  the  expression  "  chief  officer  of  tions— 58  &  64 
police," ^*®*'  ^  *^"" 

(a)  with  respect  to  any  place  in   England   other   than   the   City   of  c.  67. 
London,  has  the  meaning   assigned   to   it   by  the  Police   Act, 
1890; 

(6)  with  respect  to  the  City  of  London,  means  the  Commissioners  of  City 
Police ; 

(c)  with  respect  to  Scotland,  has  the  meaning  assigned  to  it  by  the 

Police  (Scotland)  Act,  1890. 

(d)  with  respect  to  Lreland,  means  in  the  police   district   of  Dublin 

metropolis  either  of  the  Commissioners  of  Police  for  that  district, 
and  elsewhere  the  district  inspector  of  the  Boyal  Irish  Constabu- 
lary. 
3.  This  Act  may  be  cited  as  •*  The  Dangerous  Performances  Act,  1897,"  Short  titb. 
and  the  Children's  Dangerous  Performances  Act,  1879,  and  this 
Act  may  be  cited  together  as  "  The  Dangerous  Performances  Acts, 
1879  and  1897." 


INFANT  LIFE  PROTECTION  ACT,  1897. 

60  &  61  Vict.  cap.  57. 

An  Act  to  amend  the  Law  for  the  better  Protection   of  Infant  Life. — 

[Qth  August,  1897.] 

Be  it  enacted  by  the  Queen's  most  ExceUent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons. 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  "The  Infant  Life  Protection  Act,  1897."      Short  title. 

2. — (1.)  Any  person  retaining  or  receiving  for  hire  or  reward  in  that  Persons 

behalf  more  than  one  infant  under  the  age  of  five  years  for  the  purpose  of  retaining  or 
....  -L  •   r     i  1.  c         xi-  •  X    ff  1  receiving  for 

nursmg  or  mamtammg  such  infants  apart  from  their  parents  for  a  longer  ^^i^b  infimts 

period  than  forty-eight  hours,  shall  within  the  said  forty-eight  hours  for  the  pur- 
give  notice  thereof  to  the  local  authority.  pose  of.  main- 

(2.)  Such  notice  shall  truly  state  the  name,  age,  and  sex  of  such  infants  *^d*°^®  t° 
the  name  of  the  person  receiving  the  infants,  and  the  dwelling  within  ^^^f  ^^ 
which  such  infants  are  being  kept,  and  the  name  and  address  of  the 
person  or  persons  from  whom  the  infants  have  been  received. 

(3.)  If  any  such  infant  is  removed  from  the  care  of  the  person  who  has 
received  the  infant  for  the  purpose  aforesaid,  sueh  person  shall  forthwith 

c  2 


XXXVl 


APPENDIX. 


60  &  61  Vior.  give   to  the  local  aathority  notice  of  the   removal,  and    of    the   name 


a  57. 


Infant  Lift 
Protection 
Act,  1897. 


Appointment 


and  address  of  the  person  to  whose  care  the  infant  has  been  transferred. 

(4.)  If  any  person  who  has  retained  or  received  any  infant  as  aforesaid 
omits  to  give  the  said  notices,  or  any  of  them,  or  knowingly  or  wilf nllv 
makes  or  causes  or  procures  any  other  person  to  make  any  false 
statement  in  any  such  notice,  he  shall  be  guilty  of  an  offence  against 
this  Act. 

3.  —(1.)  It  shall  be  the  duty  of  every  local  authority  to  provide  for  the 
iniiM^tonL^o    ^^^^^^^^^  ^^   ^^  ^^^  within  its  district,  and  for  that  purpose   it  shall 
from  time  to  time  make  inquiry  whether  there  are  any  persons   residing 
therein  who  retain  or  receive  infants  for  hire  or  reward  within  the  pro- 
visions of  the  preceding  section. 

(2.)  A  local  authority  may,  if  it  think  fit,  appoint  male  or  female 
inspectors  to  enforce  this  Act,  and  if  any  such  persons  retaining  or 
receiving  infants  as  aforesaid  are  found  in  its  district,  it  shall  either 
appoint  such  inspectors  or  arrange  for  the  infants  being  visited  by  women 
nominated  by  the  local  authority  and  authorised  by  it  in  writing  to 
enforce  the  provisions  of  this  Act. 

(3.)  A  local  authority,  may,  if  it  think  fit,  appoint  or  anthorise  in 
writing  other  suitable  persons  to  execute  the  provisions  of  this  Act. 
subject  to  such  terms  and  conditions  as  may  be  stated  in  such  appoint- 
ment  or  authorisation. 

(4.)  Any  local  authority  may  combine  with  any  other  local  authority 
for  the  purpose  of  executing  the  provisions  of  this  Act,  and  for  defraying 
the  expenses  of  such  execution. 

(5.)  Any  inspector  or  other  person  duly  appointed  and  authorised  in 
writing  by  or  on  behalf  of  the  local  authority  shall  from  time  to  time 
inspect  any  infants  referred  to  in  any  notice  given  under  this  Act,  and  the 
premises  in  which  they  are  retained  or  received,  in  order  to  satisfy  himself 
as  to  the  proper  maintenance  of  such  infants  or  to  give  any  necessary 
advice  or  directions  as  to  such  maintenance. 

(6.)  If  any  person  retaining  or  receiving  such  infants  refuses  to  allow 
any  such  inspector  or  other  person  to  inspect  such  infants  or  the  premises 
in  which  they  are  retained  or  received  he  shall  be  guilty  of  an  offence 
against  this  Act. 

(7.)  If  any  such  inspector  or  other  person  is  refused  admittance  to  any 
premises  in  contravention  of  this  Act,  or  has  reason  to  believe  that  any 
infants  under  the  age  of  five  years  are  being  kept  in  any  house  or  premises 
in  contravention  of  this  Act,  he  may  apply  to  any  stipendiary  magistrate 
or  to  any  two  justices  of  the  peace,  who,  on  being  satisfied,  on  information 
in  writing  made  before  him  or  them  on  oath,  that  there  is  reasonable 
ground  for  believing  that  an  offence  against  this  Act  has  been  committed,^ 
may  grant  a  warrant  authorising  such  inspector  or  other  person  to  enter 
the  house  or  premises  for  the  purpose  of  inspection  or  of  ascertaining 
whether  any  offence  against  this  Act  has  been  committed,  and  if  the 
occupier  of  the  house  or  premises  or  other  person  obstruct  any  inspector 
or  other  person  acting  in  pursuance  of  such  warrant,  he  shall  be  guUty  of 
an  offence  against  this  Act. 

4.  It  shall  be  the  duty  of  the  local  authority  to  fix  the  number  of  infants 
under  the  age  of  five  years  which  may  be  retained  or  received  in  any 
dwelling  in  respect  of  which  notice  has  been  received  under  this  Act,  and 
any  person  retaining  or  receiving  any  infant  in  excess  of  the  number  so 
fixed,  shall  be  guilty  of  an  offence  against  this  Act. 

5.  Any  person  retaining  or  receiving  an  infant  under  the  age  of  two  years 


Local  BUtho- 
rity  to  fix 
number  of 
infants  which 
may  be 
retained. 

Notice  to  be 
given  to  local 
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on  consideration  of  a  sum  of  money  not  exceeding  twenty  pounds  paid  60  &  61  Viot. 
down,  and  without  any  agreement  for  further  payment,  as  value  for  the        o.  ij7. 
care  and  bringing  up  of  the  said  infant  until  it  is  reclaimed  or  of  an  age     .  .     .~   . 
to  provide  for  itself,  shall  within   forty-eight   hours   from  the  time  of     Proteciion 
receiving  such  infant  give  notice  of  the  fact  to  the  local  authority.     If     Act,  1897 
he  does  not  give  the  notice  required  by  this  section,  he  shall  be  liable  to         —^ 
forfeit  the  amount  of  any  sum  received  by  him  in  respect  of  such  infant,  «^*^o"ty  ^7 
or  such  less  sum  as  the  court  having  cognisance  of  the  case  shall  deem  ^  ^^^  infant " 
just,  and%he  court  shall  give  directions  as  to  the  manner  in  which  the  for  not  more 
sum  forfeited  shall  be  applied  for  the  benefit  of  the  infant,  and  shall,  if  than  201.  paid 
necessary,  cause  the  infant  to  be  removed  to  a  workhouse  or  place  of  ^o^°- 
safety  until  it  can  be  otherwise  lawfully  disposed  of. 

6.  It  shall  be  the  duty  of  the  local  authority  to  give  public  notice  of  the  Notice  of  pro- 
provisions  of  this  Act  by  the  publication  of  an  attract  thereof  or  other-  ^***®^®  °'  ^^^ 
wise  as  a  Secretary  of  State  may  direct. 

7.— (1.)  Should  any  infant,  in  respect  of  which  notice  is  required  to  be  Removal  of 

given  under  this  Act,—  'w^'n^ke  t 

(a)  be  kept  in  any  house  or  premises  which  are  so  unfit  ox  so  over-  P    P^  ^ 

crowded  as  to  endanger  its  health  ;  or 

(b)  be  retained  or  received  by  any  person  who,  by  reason  of  negligence, 

ignorance,  or  other  cause,  is  so  unfit  to  have  its  care  and 
maintenance  as  to  endanger  its  health  ; 
any  inspector  or  other  person  appointed  for  the  purposes  of  this  Act 
may  apply  to  the  local  authority  for  an  order  in  writing  directing 
him  to  remove  such  infant  to  a  workhouse  or  place  of  safety,  until 
it  can  be  restored  to  its  relatives  or  guardians  or  be  otherwise  lawfully 
disposed  of. 

(2.)  Any  person  refusing  to  comply  with  an  order  under  this  section 
upon  the  same  being  produced  and  read  over  to  him,  or  obstructing  the 
inspector  or  other  authorised  person  in  the  execution  thereof,  shall  be 
guilty  of  an  ofiPence  under  this  Act,  and  the  inspector  may  apply  to  any 
justice  of  the  peace  for  an  order  directing  the  removal  of  the  child,  and 
such  order  may  be  enforced  by  any  police  constable. 

(3.)  The  master  of  any  workhouse  shall  receive  into  the  workhouse  any 
child  brought  there  under  such  order,  and  such  child  shall  be  maintained 
in  the  workhouse  until  it  can  be  otherwise  disposed  of. 

(4.)  No  infant  shall  be  retained  or  received  for  hire  or  reward  by  any 
person  from  whose  care  any  infant  has  been  removed  under  this  section 
or  by  any  person  convicted  of  any  offence  under  the  Prevention  of  Cruelty 
to  and  Protection  of  Children  Acts,  unless  with  the  sanction  in  writing 
of  the  local  authority ;  and  any  person  retaining  or  receiving  any  infant 
contrary  to  this  section  shall  be  guilty  of  an  offence  against  this  Act. 

8.  In  case  of  the  death  of  any  infant  respecting  whom  notice  is  Notice  to 
required  under  this  Act,  the  person  having  the  care  of  such  infant  shall,  ooronor 
within  twenty-four  hours  of  such  death,  cause  notice  thereof  to  be  given 
to  the  coroner  of  the  district  within  which  the  body  of  such  infant  lies, 
and  the  coroner  shall  hold  an  inquest  thereon,  unless  a  certificate  under 
the  hand  of  a  registered  medical  practitioner  shall  be  produced  to  him, 
certifying  that  such  registered  medical  practitioner  has  personally  attended 
or  examined  such  infant,  and  specifying  the  cause  of  its  death,  and  the 
coroner  shall  be  satisfied  by  such  certificate  that  there  is  no  ground  for 
holding  such  inquest.  If  the  person  having  the  care  of  such  infant  shall 
neglect  to  give  the  notice  in  this  section  mentioned  he  shall  be  guilty  of 
an  offenoe  against  this  Act. 
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9.  Eyery  person  gailty  of  an  offence  under  this  Act  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds,  or  to  imprisonment  for  not  more  thm 
six  months,  as  a  court  of  summary  jurisdiction  may  award. 

10.  All  expenses  incurred  by  or  on  behalf  of  the  local  aathority  ia 
and  about  the  execution  of  this  Act  shall  be  defrayed  oat  of  the  local 
rate. 

11.  Any  offence  under  this  Act  may  be  prosecuted  and  any  forfeitoFe 
recoYcred  before  a  court  of  summary  jurisdiction  in  manner  provided  bj 
the  Summary  Jurisdiction  Acts. 

12.  Any  moneys  arising  from  penalties  under  this  Act  shall,  notwith- 
standing any  provision  in  any  other  Act,  be  paid  to  the  local  anthoritr. 
and  be  applied  to  the  purposes  to  which  the  local  rate  is  applicable. 

13.  Every  notice  by  this  Act  required  to  be  given  to  the  local  authoritr 
shall  be  in  writing,  and  shall  be  sent  by  post  as  a  registered  letter  to  the 
clerk  of  the  local  authority,  or  to  such  other  person  as  the  local  authoritr 
may  appoint,  or  be  delivered  at  the  oflSce  of  the  local  authority. 

14.  The  provisions  of  this  Act  shall  not  extend  to  the  relatives  or 
guardian^  of  any  infant  by  them  retained  or  received  as  aforesaid,  or  to  aoj 
person  receiving  any  infant  for  the  purpose  of  nursing  or  maintaining 
such  infant  under  the  provisions  of  any  Act  for  the  relief  of  the  poor  or  of 
any  order  of  the  Local  Qovemment  Board  made  under  such  Act ;  or  to 
hospitals,  convalescent  homes,  or  institutions  established  for  the  protec- 
tion and  care  of  infants  and  conducted  in  good  faith  for  religions  or 
charitable  purposes. 

15.  The  terms  ''  local  rate,''  ''  local  jurisdiction,"  and  **  local  authority/' 
mean  in  reference  to  the  districts  mentioned  in  the  first  column  of  the 
schedule  to  this  Act,  the  rate,  jurisdiction,  and  authority  mentioned  in  the 
second,  third,  and  fourth  columns  of  the  said  schedule,  and  sach  schedale 
shall  be  deemed  to  be  part  of  this  Act.  The  term  "  place  of  safety  "  shall 
mean  any  suitable  place,  the  occupier  of  which  is  willing  temporarily  to 
receive  such  infant.  The  term  '*  relatives  *'  shall  mean  and  include  the 
parents,  grandparents,  and  uncles,  and  aunts,  by  consanguinity  or  affinitj, 
of  the  infant  retained  or  received  as  aforesaid,  and  in  the  case  of  illegiti- 
mate infants  the  persons  who  would  be  so  related  if  the  infant  were  legiti- 
mate. 

16.  This  Act  in  its  application  to  Scotland  shaU  be  subject  to  the 
following  provisions :  The  Secretary  for  Scotland  shall  be  substitated 
for  the  Secretary  of  State  ;  the  Local  Government  Board  for  Scotland 
shall  be  substituted  for  the  Local  Government  Board ;  the  sheriff  shall 
be  substituted  for  a  justice  of  the  peaoe ;  the  procurator  fiscal  shaU  he 
substituted  for  the  coroner ;  and  an  inquiry  by  him  into  the  canse  of 
death  for  an  inquest ;  the  poorhouse  shall  be  substituted  for  the  work- 
house ;  the  inspector  of  poor  shall  be  substituted  for  inspector ;  and 
the  powers  and  duties  which  by  section  three  hereof  are  conferred  and 
imposed  upon  the  inspector  or  other  authorised  person  shall  be  conferred 
and  imposed  upon  the  inspector  of  poor. 

17.  In  the  application  of  this  Act  to  Ireland,  the  Chief  Secrets^ 
shall  be  substituted  for  a  Secretary  of  State,  and  the  Looal  Qovermneot 
Board  for  Ireland  shall  be  substituted  for  the  Local  Goyemment  Board. 

18.  The  Infant  Life  Protection  Act,  1872,  shall  be  repealed  from  (he 
date  of  the  commencement  of  this  Act. 

19.  This  Act  shall  commence  on  the  first  day  of  January  one  ihoosaiKf 
eight  hundred  and  ninety-eight. 
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CHAFF-CUTTING  MACHINES  (ACCIDBNT)  ACT,    1897. 

60  &  61  Vict.  cap.  60. 

An  Act  for  the  J^reveutiofi  of  Accidents  hy  Chaff-Cutting  Machines. — 

[6M  August,  1897.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
adyice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  The  feeding  mouth  or  box  of  every  chaff-cutting  machine  which  is 
worked  by  any  motive  power  other  than  manual  labour  shall,  so  far  as  is 
reasonably  practicable  and  consistent  with  the  due  and  efficient  working 
of  the  machine,  be  of  such  construction  or  fitted  with  such  apparatus  or 
contrivance  as  to  prevent  the  hand  or  arm  of  the  person  feeding  the 
machine  from  being  drawn  between  the  rollers  to  the  knives. 

2.  The  fly-wheel  and  knives  of  every  chaff-cutting  machine  which  is 
worked  by  any  motive  power  other  than  manual  labour,  shall,  so  far 
as  is  reasonably  practical  and  consistent  with  the  due  and  efficient 
working  of  the  machine,  be  kept  sufficiently  and  securely  fenced  at  all 
times  during  the  working  thereof. 

3.  If  any  person  permits  to  be  worked  any  chaff-catting  machine 
belonging  to  him  or  used  for  his  service  or  benefit,  which  does  not 
comply  with  the  requirements  of  this  Act, 

or  if  any  foreman  or  other  person  in  charge  of  any  chaff-cutting  machine, 
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which  does  not  comply  with  the  requirements  of  this  Aet»  woifa 

it  or  permits  it  to  be  worked, 
or  if  any  person,  daring  the  working  of  any  chaff-catidzi^  machiTy., 

annecessarily  and  without  due  cause  removes  any  guaxd  or  thing 

provided  in  compliance  with  the  requirements  of  tiiis  Act, 
Every  person  so  offending  on  any  day  shall  be  liable  on  summary  con- 
viction to  a  penalty  not  exceeding  five  pounds. 

4.  If  in  the  prosecution  of  any  person  to  whom  the  diaff-catting 
machine  belongs,  or  for  whose  service  or  benefit  it  is  used,  it  is  shown 
that  the  machine  did  not  daring  the  working  thereof  comply  with  the 
requirements  of  this  Act,  such  person  shall  be  deemed  to  liave  permitted 
the  same  unless  he  satisfy  the  court  that  he  took  all  reasonable  precaationi 
to  ensure  compliance  with  the  requirements  of  this  Act. 

5.  Every  person  charged  with  an  offence  under  this  Act  before  any 
court  of  criminal  jurisdiction,  and  the  husband  or  wife  of  the  person  so 
charged,  shaU  be  competent  but  not  compellable  witnesses  on  every  heaiing 
at  every  stage  of  such  charge. 

G.  Any  oonstable  acting  upon  the  instruction  of  an  officer  of  polioe 
not  below  the  grade  of  inspector  may  at  any  time  enter  on  any  premises 
on  which  he  has  reasonable  cause  to  believe  that  a  chaff-cutting  machine 
which  does  not  comply  with  the  requirements  of  this  Act  is  being*  worked 
for  the  purpose  of  inspecting  such  machine. 

7.  This  Act  shall  not  come  into  operation  until  the  first  day  of  August 
one  thousand  eight  hundred  and  ninety-eight. 

8.  This  Act  may  be  cited  as  **  The  Ohi^-Gutting  Machines  (Accident) 
Act,  1897." 
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'   STATUTES  AND  PARTS  OF  STATUTES 

r 

AFEBCTING  THE   CRIMINAL   LAW, 

PASSED  IN  THE  SESSION  OP  PARLIAMENT  OF  1898. 


BAIL  ACT,  1898. 

61  Vict.  cap.  7. 

An  Act  to  amend  the  Law  tmth  respect  to  Bail. — [23rrf  May^  1898.] 

Whereas  accused  persons  are  sometimes  kept  in  prison  for  a  long  time  n  Sg,  12  Viot. 
on  account  of  their  inability  to  find  sureties,  edthough  there  is  no  risk  of  c  42. 
their  absconding,  or  other  reason  why  they  should  not  be  bailed,  and  it  is 
therefore   expedient  to   amend   section   twenty-three   of  the    Indictable 
Offences  Act,  1848  : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  Where  a  justice  has  power,  under  section  twenty-three  of  the  Indict-  Power  to 

able  Offences  Act,  1848,  to  admit  to  bail  for  appearance,  he  may  dispense  accept  bail 

with  sureties,  if,  in  his  opinion,  the  so  dispensing  will  not  tend  to  defeat  ^^^l^f.ut 
.1  J      r  •     !•  r  '  r  o  sureties, 

the  ends  of  justice. 

2.  This  Act  may  be  cited  as  '•  The  Bail  Act,  1898."  Short  title. 


LOCOMOTIVES  ACT,  1898. 
61  &  62  Viot.  cap.  29. 


An  Act  to  amend  the  Law  with  respect  to  the  use  of  Locomotives  on  High- 
ways,  and  with  respect  to  extraordinary  traffic, — [2nd  August,  1898.] 

Be  it  enacted  by  the  Queen's  most  ExceUent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same  as 
follows  : 

1. — (1.)  The  council  of  a  municipal  borough  as  regards  any  highway  ProTisions  as 
situate  in  the  borough  and  the  county  council  as  regards  any  highway  to  tlie  weight 
situated  in  their  county  but  not  in  a  borough,  may  permit  any  waggons  carried  by 
drawn  or  propelled  by  a  locomotive  on  the  highway  to  carry  weights  in  JT&^s'vict 
excess  of  Uiose  mentioned  in  section  four  of  the  Locomotive  Act,  1861.       c.  70—41  &  42 

(2.)  If  any  person  without  such  permission  uses  any  waggon  drawn  or  Vict,  c  77. 
propelled  by  a  locomotive  on  any  highway  to  carry  weights  in  excess  of 
those  mentioned  in  section  four  of  the  Locomotive  Act,  1861,  as  amended 
by  this  Act,  or  being  the  owner  of  the  waggon,  permits  it  to  be  so  used, 
that  person  shall  be  liable  for  each  offence,  on  summary  conviction,  to  a  fine 
uot  exceeding  ten  pounds. 
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(3.)  The  proviso  to  section  foar  of  the  Looomotivee  Act,  1861^  is  herefaj 
repealed,  and  in  lieu  thereof  it  is  enacted  as  follows : 

Provided  that  the  regulation  of  weight  herein  mentioned  shall  not 
extend  to  any   waggon  carrying  only  one  hlock  plate,  cable,   roIL 
vessel  of  stone  or  metal,  or  other  single  article,  being  of 
weight  than  sixteen  tons,  but  the  felUes,  tires,  or  shoes    of 
waggon  shall  not  be  less  than  eight  inches  in  breadth,    and 
damage  arising  from  the  user  of  any  such  waggon  shall  be  deemed 
to  be  damage  caused  by  excessive  weight  within  the  meaning  of  sectioB 
twenty-three  of  the  Highways  and  Locomotives  Amendment  Act,  1878, 
as  amended  by  this  Act. 
2.  The  weight  unloaded  of  every  waggon  drawn  or  propelled  by  a  loco- 
motive shall  be  conspicuously  and  legibly  affixed  thereon,  and  every  owner 
not   having   affixed   such  weight   shall   be   liable   for   each  offence,  on 
summary  conviction,  to  a  fine  not  exceeding  five  pounds,  and  any  owno* 
who  shall  fraudulently  affix  thereon  any  incorrect  weight  shall  be  liable 
for  each  offence,  on  summary  conviction,  to  a  fine  not  exceeding  ten 
pounds. 

3. — (1.)  A  locomotive  shall  not  be  used  on  any  highway  to  draw  more 
than  three  loaded  waggons  (exclusive  of  any  waggon  solely  used  for 
carrying  water  for  the  locomotive)  without  the  consent,  so  far  as  regards 
highways  situated  in  a  municipal  borough,  of  the  council  of  the 
borough,  and,  so  far  as  regards  highways  not  so  situated,  of  the  connfy 
council. 

(2.)  If  any  person  uses  a  locomotive  in  contravention  of  this  section,  or, 
being  an  owner  of  a  locomotive,  permits  it  to  be  so  used,  that  person  shall 
be  liable  for  such  offence,  on  summary  conviction,  to  a  fine  not  exceeding 
ten  pounds. 

4. — (1.)  Boad  authorities  shall  have  power  to  erect  in  their  district 
machines  for  weighing  locomotives  and  loaded  waggons  drawn  by  them. 
and  shall  have  power  by  their  servants  to  require  the  persons  in  charge  of 
such  locomotives  and  waggons  to  proceed  thither  for  the  purpose  of 
having  such  locomotives  and  waggons  weighed :  Provided  that  the  road 
authority  making  such  requirement  shall  pay  for  any  loss  caused  by  the 
delay  if  the  weight  should  be  found  to  be  within  the  limits  authorised  by 
law,  and  that  any  person  in  charge  of  a  locomotive  who  refuses  or 
neglects  to  comply  with  any  such  requirement,  shall  be  liable  for  each 
offence,  on  summary  conviction,  to  a  fine  not  exceeding  ten  pounds. 

(2.)  Where  a  road  authority  and  the  engine  owner  fail  to  agree  as  to 
the  amount  of  compensation  to  be  paid  under  this  section,  the  differences 
between  them  shall  be  settled  by  arbitration  under  the  Arbitration  Act^ 
1889. 

Where  a  road  authority  weighs  locomotives  and  waggons  under  this  sec- 
tion, a  certificate  of  weight  shall  be  given  which  shall  exempt  such  locomo- 
tives and  waggons  from  being  weighed  during  the  continuance  of  that 
journey. 

(3.)  For  the  purposes  of  this  section  the  council  of  any  county  borough 
and  any  district  council  may  borrow  under  and  subject  to  the  proviBions  of 
the  Public  Health  Act,  1875. 

5. — (1.)  When  a  locomotive  is  passing  on  any  highway — 

(a)  two  persons  shall  be  employed  in  driving  or  attending  to  the  locomo- 

tive; and 

(b)  in  the  case  of  any  locomotive  not  being  a  steam  r^ler,  another 

person  shall  be  employed  to  accompany  the  locomotive  in  such  a 
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manner  as  to  be  able  to  give  assistance  to  any  person  with  horses  61  &  62  Viot. 
or  carriages  drawn  by  horses  meeting  or  overtaking  the  locomo-        <^*  ^^• 
tive,  and  shall  gire  such  assistance  when  required ;  and  ' . 

(c)  when  a  locomotive  is  drawing  more  than  three  waggons,  another     ^^^  ^898 

person  shall  be  employed  for  the  purpose  of  attending  to  the         .! 

waggons : 
Provided  that  it  shall  not  be  necessary  in  the  case  of  two  locomotive 
plough  engines  (including  their  necessary  gear)  closely  following  one 
another,  to  employ  more  than  five  persons  in  all  under  the  foregoing 
enactment,  but  one  of  these  persons  shall  be  employed  to  accompany  the 
engines  and  give  assistance  in  manner  thereby  required. 

(2.)  So  long  as  the  fires  of  a  locomotive  are  alight,  or  the  locomotive 
contains  in  itself  sufficient  motive  power  to  move  it,  one  person  shall 
remain  in  attendance  whilst  it  is  on  any  highway,  although  it  is 
stationary. 

(3.)  The  lights  required  to  be  carried  on  a  locomotive,  whether 
stationary  or  passing  on  any  highway,  shall  be  carried  between  the  hours 
of  one  hour  after  sunset  and  one  hour  before  sunrise  during  the  six 
months  beginning  the  first  day  of  April  in  any  year,  and  between  sunset 
and  sunrise  during  the  six  months  beginning  the  first  day  of  October  in 
any  year,  and  there  shall  be  carried  in  addition  during  those  hours  an 
efficient  red  light  on  the  rear  of  the  locomotive,  or  if  it  is  drawing 
waggons  on  the  rear  of  the  last  waggon,  fixed  in  such  a  manner  as  to  be 
conspicuous. 

(4.)  Every  light  carried  on  a  locomotive,  or  on  a  waggon  drawn  by  a 
locomotive,  shall  be  fitted  with  such  shutters  or  other  contrivances  as 
will  enable  the  light  to  be  temporarily  screened  in  an  effective  manner. 

(5.)  If  any  of  the  provisions  of  this  section  are  not  complied  with  in 
the  case  of  any  locomotive,  the  owner  of  the  locomotive  shall  be  liable 
for  each  offence,  on  summary  conviction,  to  a  fine  not  exceeding  ten 
pounds. 

6. — (1.)  The  council   of   a  county  and   of   any    borough  containing,  Restriotion  of 
according  to  the  census  of  one  thousand  eight  hundred  and  eighty-one,  a  locomotive 
population  of  ten  thousand  or  upwards,  may  by  bye-law —  traffic  by  bye- 

(a)  prohibit  or  restrict  the  use  of  locomotives  on  any  specified  highway  vj^l"   -5 

in  their  county  or  borough  on  account  of  the  highway  being 
crowded  or  unfitted  for  locomotive  traffic,  or  of  the  inconvenience 
caused  to  inhabitants,  or  of  any  other  reasonable  cause  ;  and 

(b)  regulate  the  use  of  locomotives  and  of  waggons  drawn  by  locomo- 

tives on  any  highway  ;  and 

(c)  prohibit  or  restrict  the  use  of  a  locomotive  on  any  specified  bridge 

in  their  county  or  borough,  if  they  are  satisfied  that  such  bridge 

is  unsuited  for  locomotive  traffic,  or  that  such  use  would  be 

attended  with  damage  to  the  bridge  or  danger  to  the  public.   . 

Provided  that  the  council  of  any  such  county  or  borough  may,  where 

their  by«-law  prohibits  the  use  of .  locomotives  on   any   highway,.,  give 

special  authority  for  the  use  of  a  locomotive  on  the  highway,  if  in  any 

case  it  appears. necessary  for  the  .purpose  of  delivery  of  .goods  or  for  any 

other  particular  purpose.     Provided  also  that  the  council  of  any  such 

county  or  borough  shall  not  give  any  such  special  authority  for  the  use 

of  a  locomotive  on  any  bridge  except  with  consent  of  the  person  liable  to 

the  repair  of  such  bridge,  and  the  council  of  any  such  county  or*  borough 

may  with  such  consent  give  such  special  authority  subject  to  payment 

being  made  by  the  person  applying  for  such  special  authority  to  the 
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person   liable  to  the  repair  of  such  bridge  of  the  -cost  of  temporarily 
strengthening  such  bridge  on  each  occasion  of  snch  use. 

(2)  If  any  person  in  charge  of  a  locomotive  acts  in  contravention  of  any 
bye-law  under  this  section,  and  without  any  such  special  authority,  be 
shall  be  liable  for  each  offence,  on  summary  conviction,  to  a  fine  not 
exceeding  five  pounds. 

(3.)  Any  bye-law  made  under  this  section  shall  be  subject  to  confirma- 
tion by  the  Local  Government  Board,  and  sections  one  hundred  and 
eighty-four^  one  hundred  and  eighty-five,  and  one  hundred  and  eighty-six 
of  the  Public  Health,  1875  (which  relate  to  the  confirmation,  printing, 
and  evidence  of  bye-laws),  shaU  accordingly  apply  to  any  bye-laws  onder 
this  section  as  they  apply  to  bye-laws  made  by  a  local  authority  under 
that  Act.  Provided  that,  in  addition  to  the  notice  of  intention  to  apply 
for  confirmation  of  any  bye-law  which  is  required  by  section  one  hundred 
and  eighty-four  of  the  said  Act,  notice  of  such  intention  shaU  in  the  case 
of  any  bye-law  made  under  this  section  be  given  in  the  London  Gazette 
one  month  at  least  before  making  the  application. 

(4.)  The  Local  Government  Board  in  connection  with  the  confirmation 
of  any  bye-law  under  this  section  shall  have  all  proper  regard  to  the 
necessities  of  through  locomotive  traffic,  and  of  persons  who  own  or  use 
locomotives,  and  shall  consider  any  representations  made  to  them  by  any 
local  authority  concerned,  and  shall  also  have  regard  to  the  advantage  of 
bye-laws  being  uniform  in  adjoining  areas  except  where  uniformity  is,  in 
their  opinion,  made  inexpedient  by  difference  in  the  circumstances  of  the 
areas. 

(5.)  The  mayor,  aldermen,  and  commons  of  the  city  of  London  may 
make  bye-laws  under  this  section  as  to  the  city  of  London  in  \he  same 
manner  as  the  council  of  a  boroagh. 

(6.)  For  the  purpose  of  bye-laws  under  this  section  a  borough,  the 
coundl  of  which  may  make  such  bye-laws,  shall  not  form  part  of  the 
administrative  county  in  which  it  is  situate. 

8.  No  locomotive  shall  be  taken  across  any  bridge  so  as  to  meet  or  pass 
any  other  locomotive  upon  such  bridge,  and  any  person  who  acts  in  conku- 
vention  of  this  section  shall  be  subject,  on  summary  conviction,  to  a  penalty 
not  exceeding  five  pounds  for  every  offence. 

9. — (1.)  Every  locomotive  shall  be  licensed  by  a  county  council,  pro- 
vided that  this  enactment  shall  not  apply  to  any  agricultural  locomotive, 
to  any  locomotive  not  used  for  haulage  purposes,  to  any  steam  roller,  or 
to  any  locomotive  belonging  to  a  road  authority  when  used  by  them 
within  their  district. 

(2.)  The  licence  shall  be  taken  out  in  the  county  in  which  the  locomo- 
tive is  at  the  time  ordinarily  used,  or  to  be  used,  and  shall  remain  in 
force  for  one  year  from  the  date  on  which  it  is  granted  and  no  longer : 
Provided  that,  if  any  question  arises  as  to  the  county  in  which  a  licence 
is  to  be  taken  out  under  this  section,  such  question  shall  be  determined 
by  agreement  between  the  chairmen  of  the  councils  of  the  counties  oon- 
oemed  or  in  case  of  their  failing  to  agree  by  an  arbitrator  appointed  by 
them,  or  in  their  default  by  the  Local  Government  Board. 

(3.)  The  council  of  a  county  shall  grant  a  licence  under  this  section  on 
the  payment  of  a  fee  not  exceeding  ten  pounds  if  the  weight  of  the  loco- 
motive (exclusive  of  water  and  coal)  is  not  more  than  ten  tons,  with  an 
addition  not  exceeding  two  pounds  for  every  ton  or  fraction  of  a  ton  by 
which  that  weight  exceeds  ten  tons  in  the  case  of  a  locomotive  exceeding 
that  weight. 
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(4.)  The  council  of  a  county  shall  on  the  grant  of  a  licence  provide  the  61  &  62  Yiot. 
person   to  whom   the   licence  is  granted  with   a  licence   plate,   having        o-29. 
marked  upon  it  the  date  and  number  of  the  licence  and  the  name  of  the    ..         '. 
council  by  which  it  is  granted.  ^^^   1393 

(5.)  The  licence  plate  shall  be  fixed  in  a  conspicuous  position  to  the         

locomotive  in  respect  of  which  it  is  provided,  and  shall  not  be  removed 
whilst  the  licence  is  in  force,  without  the  consent  of  the  council  by  whom 
the  licence  has  been  granted. 

(6.)  A  licence  may,  with  the  consent  of  the  council  by  which  it  has 
been  granted,  he  transferred  from  one  locomotive  to  another  locomotive 
belonging  to  the  same  owner. 

(7.)  Where  a  locomotive  is  licensed  in  accordance  with  this  section  in 
any  county,  an  additional  licence  may  be  taken  out  in  any  other  county 
in  the  same  manner  and  subject  to  the  same  provisions  as  in  the  case  of 
the  original  licence,  except  that  such  additional  licence  shall  expire  on 
the  same  date  as  the  original  licence,  and  except  that  with  regard  to  the 
payment  to  be  made  for  licences  a  fee  not  exceeding  five  pounds,  and  an 
addition  not  exceeding  one  pound  for  an  addition  not  exceeding  two 
pounds. 

(8.)  A  locomotive  in  respect  of  which  such  an  additional  licence 
granted  under  this  section  by  the  council  of  any  county  is  in  force  shall 
for  the  purpose  of  the  use  of  the  locomotive  in  that  county  be  deemed  to 
be  licensed  in  that  county. 

(9.)  A  locomotive  shall  not  be  used  on  any  highway  in  a  county  in 
which  it  is  not  licensed,  except  on  payment  to  the  council  of  the  county 
of  a  fee  not  exceeding  two  shillings  and  sixpence  for  each  day  on  which 
it  is  so  used. 

(10.)  If  any  person — 

(a)  uses  on  any  highway  a  locomotive  which  is  required  to  be,  but  is 
not,  licensed  in  accordance  with  this  section  ;  or 

(h)  uses  a  locomotive  on  any  highway  in  a  county  in  which  the  loco- 
motive is  not  licensed  without  payment  of  the  fee  required  by  this 
section  ;  or 

(c)  fails  to  afSx  the  licence  plate  to  a  locomotive  in  accordance  with  this 
section,  or  removes  it  in  contravention  thereof, 
that  person  shall  be  liable  for  each  offence,  on  summary  conviction,  to  a 
fine  not  exceeding  ten  pounds. 

(11.)  Any  sums  received  on  account  of  fees  under  this  section,  shall  be 
carried  to  the  county  fund. 

10. — (1.)  All  locomotives  not  required  to  be  licensed  under  this  Act  Agricultural 
shall   be    registered    in    the    county     in    which     they    are    ordinarily  locomotives 
used    or  to    be    used    in   such    manner    as    the    county  council    may  *°«  s*®*"* 
direct. 

(2.)  The  county  council  may  charge  such  a  fee  not  exceeding  two 
shillings  and  sixpence  for  registration  under  this  section  as  they  think  fit, 
and  on  registration  shall  provide  the  person  applying  for  registration  with 
a  plate  with  the  registered  number  marked  upon  it. 

(3.)  The  plate  shall  be  fixed  in  a  conspicuous  position  to  the  loco- 
motive in  respect  of  which  it  is  provided,  and  shall  not  be  removed 
without  the  consent  of  the  council  by  whom  the  locomotive  is 
registered. 

(4.)  If  any  person — 

(a)  uses  on  any  highway  a  locomotive  which  is  required  to  be  but  is  not 
registered  in  accordance  with  this  section  ;  or 
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(6)  fails  to  affix  the  registration  plate  in  accordance  with  this  section, 
or  removes  it  in  contravention  thereof, 
that  person  shall  be  liable  for  each  offence,  on  sammary  convictiofii,  to  a 
fine  not  exceeding  five  pounds. 

(5.)  Any  sums  received  on  account  of  fees  for  registration  nnder  this 
section  shall  be  carried  to  the  county  fund. 

(6.)  This  section  shall  not  apply  in  the  case  of  the  use  by  any  road 
authority  of  steam  rollers  belonging  to  them  within  their  district. 

1 1 .  Every  person  who  shall  forge,  counterfeit,  or  tamper  with.,  or  who 
shall  cause  or  procure  to  be  forged,  counterfeited,  or  tampered  with,  any 
licence  plate  or  registration  plate,  or  who  shall  knowingly  use  any  loco- 
motive having  thereon  a  licence  plate  or  registration  plate  which  has  been 
forged,  counterfeited,  or  tampered  with,  shall  be  liable,  on  summary  con- 
viction, to  pay  a  fine  not  exceeding  twenty  pounds. 

18. — (1)  Where  an  offence  under  any  Act  or  bye-law  relating  to  locomo- 
tives on  highways,  for  which  the  owner  of  a  locomotive  or  waggon  is  liable  to 
a  penalty  has,  in  fact,  been  committed  by  some  servant,  workman,  or  other 
person,  that  servant,  workman,  or  other  person  shall  be  liable  to  tJie  same 
penalty  as  if  he  were  the  owner. 

(2.)  Where  the  owner  is  charged  with  any  such  offence,  he  shall  be 
entitled  upon  information  duly  laid  by  him  to  have  any  other  person 
whom  he  charges  as  the  actual  offender  brought  before  the  conrt  at  the 
time  appointed  for  hearing  the  charge,  and  if,  after  the  commission  of  the 
offence  has  been  proved,  the  owner  proves  to  the  satisfaction  of  the  court 
that  he  had  used  due  diligence  to  enforce  the  execution  of  the  Act,  and 
that  the  other  person  had  committed  the  offence  in  question  without  the 
owner*s  knowledge,  consent,  or  connivance,  that  other  person  shall  be 
summarily  convicted  of  the  offence,  and  the  owner  shall  be  exempt  from 
any  fine. 

14.  For  the  purposes  of  this  Act  the  coimcil  of  a  county  or  horough 
may  act  through  their  surveyor  or  other  authorised  officer. 

18. — (1.)  The  Acts  mentioned  in  the  schedule  to  this  Act  are  hereby 
repealed  to  the  extent  mentioned  in  the  third  column  of  that  schedule. 

(2.)  Provided  that  such  repeal  shall  not  affect  any  bye-laws  made 
under  any  enactment  mentioned  in  the  said  schedule,  so  far  as  the  same 
relate  to  preventing  the  use  of  locomotives  upon  bridges,  or  for  a  period 
of  twelve  months  from  the  passing  of  this  Act  any  other  bye-laws  made 
under  any  such  enactment,  except  so  far  as  the  same  may  be  repealed  or 
altered  by  bye-laws  made  under  this  Act. 

(3.)  Nothing  in  this  Act  shall  affect  or  derogate  from  the  provisions  of 
any  local  Act  dealing  with  the  licensing  of  locomotives  (whatever  the 
payments  in  respect  of  licence  may  be)  or  otherwise  relating  to  locomotives 
in  any  borough  or  other  area. 

19.  This  Act  may  be  cited  as  **  The  Locomotives  Act,  1898." 

20.  This  Act  shall  not  apply  to  Scotland  or  Ireland. 

This  Act  shall  not,  except  so  far  as  regards  the  making  and  confirming 
of  bye-laws  hereunder  come  into  operation  until  the  first  of  January,  one 
thousand  eight  hundred  and  ninety-nine. 
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The  Looomotive  Aot,  1861. 
The  Looomotivefl  Aot,  1865. 


The  Highways  and  Locomo- 
tiyes  _  (Amendment)  Act, 
1878. 


Extent  of  Bepeal. 
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ft 


to 


It 


Section  aix  from  **  And  in 
the  end  of  the  section. 

Section  three,  the  paragraph  oom< 
mencing  witii  the  word  **  Firstly 
and  ending  with  the  word  "car-, 
riages  "  and  from  **  but  it  shall  be  > 
lawful  for  snoh  owner  "  to  the  end 
of  the  section. 

Section  three,  the  words  "  between 
the  hoars  of  one  honr  after  snnset 
and  one  honr  before  sanrise." 

Sections  twenty-nine,  thirty -one, 
and  thirty-two. 


METROPOLITAN  POLICE  COURTS  ACT,  1898. 

61  &  62  ViOT.  CAP.  31. 

An  Act  to  amend  the  Metropolitan  Police  Courts  Act,  1807. — [2nd  August, 

1898.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal  and  Conunons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  Nothing  in  section  six  of  the  Metropolitan  Police  Courts  Act,  1897,  Amendment 
shall  affect  the  application  of  any  fines,  pecuniary  penalties,  and  forfei-  of  60  &  61 
tures,  which  under  any  other  Act  are  payable  to  the  informer  or  to  the      •    ®"  ^  » 
party  aggrieved,   or  to  a  police  pension  fund,  or  which  are  recoverable  certain  fines, 
under  any  of  the  Acts  relating  to  the  Customs  or  Inland  Revenue,  or  to 

the  Post  Office,  or  Trade  or  Navigation,    or  under  the  Factory  Acts,  or 
which  when  recovered  are  to  be  applied  as  an  excise  penalty. 

2.  This  Act  may  be  cited  as  "  The    Metropolitan  Police  Courts  Act,  Short  title. 
1898,"  and  may  be  cited  with  the  Metropolitan  Police  Acts,  1829  and 

1897,  and  shall  be  deemed  to  have  come  into  operation  on  tbe  first  day  of 
April  one  thousand  eight  hundred  and  ninety-eight. 


CRIMINAL  EVIDENCE  ACT,    1898. 
61  &  62  ViOT.  CAP.  36. 

An  Act  to  amend  the  Law  of  Evidence. — [12th  August,  1898.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal  and  Commons  in 
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this  present  Parliament  asBembled,  and  by  the  antbority  of  the 
follows : 

1 .  Every  person  cbarged  with  an  offence,  and  the  wife  or  hnsbaad,  at 
the  case  may  be.  of  the  pefson  so  cbarged,  shall  be  a  competent  witneH 
for  the  defence  at  every  stagts  of  the  proceedings,  whether  the  peiaon  so 
charged  is  charged  solely  or  jointly  with  any  other  person.  Provided  as 
follows : — 

(a.)  A  person  so  charged  shall  not  be  called  as  a  witness  in  panoance 

of  this  Act  except  npon  his  own  application : 
(6.)  The  failure  of  any  person  charged  with  an  offence,  or  of  the  wife 
or  husband,  as  the  case  may  be,  of  the  person  so  chai^ged,  to  gire 
evidence  shall  not  be  made  the  subject  of  any  comment  by  the 
prosecution : 
(c.)  The  wife  or  husband  of  the  person  charged  shall  not,  save  as  in 
this  Act  mentioned,  be  called  as  a  witness  in  pursuance  of  thi< 
Act  except  upon  the  application  of  the  person  so  charged  : 
(d.)  Nothing  in  this  Act  shall  make  a  husband  compeUable  to  diaclnwe 
any  communication  made  to  him  by  his  wife  during  the  mjuriage. 
or  a  wife  compeUable  to  disclose  any  communication  made  to  her 
by  her  husband  during  the  marriage  : 
(e.)  A  person   charged  and  being  a  witness  in  pursuance  of  this  Act 
may  be  asked  any  question  in  cross-examination  notwithstanding 
that  it  would  tend  to  criminate  him  as  to  the  offence  charged  : 
(  f.)  A  person  charged  and  called  as  a  witness  in  pursuance  of  this  Act 
shall  not  be  asked,  and  if  asked  shall  not  be  required  to  answer, 
any  question  tending  to  show  that  he  has  committed  or  been 
convicted  of  or  been  charged  with  any  offence  other  than  thai 
wherewith  he  is  then  charged,  or  is  of  bad  character,  unless — 
(i)  the  proof  that   he  has    committed  or  been  convicted  of 
such  other  offence  is  admissible  evidence  to  show  that  he 
is  guilty  of  the  offence  wherewith  he  is  then  charged ; 
or 
(ii)  he  has  personally  or  by  his  advocate  asked  questions  of 
the  witnesses  for  the  prosecution  with  a  view  to  establish 
his  own  good  character,  or  has  given  evidence  of  his  good 
character,  or  the  nsture  or  conduct  of  the  defence  is  such 
as  to  involve  imputations  on  the  character  of  the  prosecu- 
tor or  the  witnesses  for  the  prosecution  ;  or 
(iii)  he  has  given  evidence  against  any  other  person  charged 
with  the  same  offence. 
(g.)  Every  person  called  as  a  witness  in  pursuance  of  this  Act  shall, 
unless  otherwise  ordered  by  the  court,  give  his  evidence  from  the 
witness  box  or  other  place  from  which  the  other  witnesses  give 
their  evidence : 
(A.)  Nothing  in  this  Act  shall  affect  the  provisions  of  sections  eighteen 
of  the  Indictable  Offences  Act,  1848,  or  any  right  of  the  person 
charged  to  make  a  statement  without  being  sworn. 

2.  Where  the  only  witness  to  the  facts  of  the  case  called  by  the  defence 
is  the  person  charged,  he  shall  be  called  as  a  witness  immediately  after 
the  close  of  the  evidence  for  the  prosecution. 

Right  of  reply.  3.  In  cases  where  the  right  of  reply  depends  upon  the  question 
whether  evidence  has  been  called  for  the  defence,  the  fact  that  the 
person  charged  has  been  called  as  a  witness  shall  not  of  itself  confer  on  the 
prosecution  the  right  of  reply. 
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4.— (1.)  The  wife  or  noBband  of  a  person  charged  with  an  offence 
under  any  enactment  mentioned  in  the  schedule  to  this  Act  may  be  called 
as  a  witness  either  for  the  prosecution  or  defence  and  without  the  consent 
of  the  person  charged. 

(2)  Nothing  in  this  Act  shall  affect  a  case  where  the  wife  or  husband 
of  a  person  charged  with  an  offence  may  at  common  law  be  called  as  a 
witness  without  the  consent  of  that  person. 

5.  In  Scotland,  in  a  case  where  a  list  of  witnesses  is  required,  the 
husband  or  wife  of  a  person  charged  shall  not  be  called  as  a  witness  for 
the  defence,  unless  notice  be  given  in  the  terms  prescribed  by  section 
thirty-six  of  the  Criminal  Procedure  (Scotland)  Act,  1887. 

6. — (1.)  This  Act  shall  apply  to  all  criminal  proceedings,  notwith- 
standing any  enactment  in  force  at  the  commencement  of  this  Act,  except 
that  nothing  in  this  Act  shall  affect  the  Evidence  Act,  1877. 

(2.)  But  this  Act  shall  not  apply  to  proceedings  in  courts  martial  unless 
so  applied — 

(a)  as  to  courts  martial  under   the  Naval  Discipline  Act,  by  general 

orders  made  in  pursuance  of  section  sixty-five  of  that  Act ;  and 

(b)  as  to  courts  martial  under  the  Army  Act  by  rules  made  in  pur- 

suance of  section  seventy  of  that  Act. 
7. — (1.)  This  Act  shall  not  extend  to  Ireland. 

(2.)  This  Act  shall  come  into  operation  on  the  expiration  of  two  months 
from  the  passing  thereof. 

(3.)  This  Act  may  be  cited  as  "  The  Criminal  Evidence  Act,  1898." 
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Short  Title. 


The  Vagrancy  Act,  1824. 


The  Poor  Law  (Sootland)  Aot, 
1845. 

The  Offenoee  against  the  Per- 
son Act,  1861. 

The  Married  Women's  Pro- 
perty Act,  1882. 

The  Criminal  Law  Amend- 
ment Aot,  1885. 

The  Prevention  of  Cruelty  to 
Children  Aot,  1894. 


Enactments  referred  to. 


The  enactment  punishing  a  man  for 
negleoting  to  maintain  or  desert- 
ing his  wife  or  any  of  his  family. 

Section  eighty. 

Sections  forty-eight  to  fifty-five. 
Section  twelve  and  section  sixteen. 
The  whole  Act. 
The  whole  Aot. 


VAGRANCY  AOT,    1898. 

61  &  62  Vict.  cap.  39. 

An  Act  to  amend  the  Vagrancy  Act,  1824. — [12th  Aug,,  1898.] 

Be  it  enacted  by  the  Queen's  most  ExceUent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oommons, 
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61  &  62  Viar. 
0.  39. 

Vagrancy  Actj 
1898. 

Persons 
trading  in 
prostitution 
— 6  Geo.  4, 

c.  8a. 


Extent,  short 
title,  and  com- 
mencement. 


in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same  $» 
follows : 

1. — (1.)  Every  male  person  who — 

(a)  knowingly  lives  wholly  or  in  part  on  the  earnings  of  proetitatioD : 

or 

(b)  in  any  public  place  persistently  solicits  or  importunes  for  immoni 

purposes, 
shall  be  deemed  a  rogue  and  a  vagabond  within   the  meaning  of  the 
Vagrancy  Act,  1824,  and  may  be  dealt  with  accordingly. 

(2,)  If  it  is  made  to  appear  to  a  court  of  summary  jurisdiction  by 
information  on  oath  that  there  is  reason  to  suspect  that  any  house  or  anj 
part  of  a  house  is  used  by  a  female  for  purposes  of  prostitution,  and  thst 
any  male  person  residing  in  or  frequenting  the  house  is  li\'ing  wholly  or 
in  part  on  the  earnings  of  the  prostitute,  the  court  may  issue  a  warraot 
authorising  any  constable  to  enter  and  search  the  house  and  to  arrest  that 
male  person. 

(3.)  Where  a  male  person  is  proved  to  live  with  or  to  be  habitually  in 
the  company  of  a  prostitute  and  has  no  visible  means  of  subsistence,  he 
shall,  unless  he  can  satisfy  the  court  to  the  contrary,  be  deemed  to  be 
knowingly  living  on  the  earnings  of  prostitution. 

2. — (I.)  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

(2.)  This  Act  may  be  cited  as  '*Tbe  Vagrancy  Act,  1898,"  and  shall 
come  into  operation  on  the  expiration  of  two  months  from  the  passLog 
thereof. 


Amalgama- 
tion of  direc- 
tors of  convict 
prisons  with 
Prison  Com- 
missioners— 
40  &  41  Vict, 
c.  21. 

Prison  rules— 
28  &  29  Vict, 
c.  126. 


PRISON  ACT,    1898. 
61  &  62  ViOT.  CAP.  41. 
An  Act  to  amend  the  Prisons  Acts. — [12th  August,  1898.3 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled  and  by  the  authority  of  the  same,  as 
follows : 

1.  The  Prison  Commissioners  shall  be  by  virtue  of  their  office  directors 
of  convict  prisons,  and  they  shall  be  assisted  in  the  performance  of  their 
duties  as  such  by  the  inspectors  and  other  officers  appointed  under  section 
seven  of  the  Prison  Act,  1877. 

2. — ( 1 )  The  Secretary  of  State  may  make  rules  (in  this  Act  called  prison 
rules)  for  the  government  of  local  prisons  and  convict  prisons,  and  may 
thereby  regulate,  among  other  things, — 

((f)  any  matter  dealt  with  by  the  regulations  in  Schedule  I.  to  the 
Prison  Act,  1865  ;  and 

(b)  any  matter  which  under  this  Act  may  be  regulated  by  prison  rales. 

(2.)  Rules  under  this  Act  and  the  Prison  Acts,  1865  to  1893,  shall  not 
be  made  until  a  draft  thereof  has  lain  before  each  House  of  Parliament 
for  not  less  than  thirty  days  during  which  that  House  is  sitting,  and  if 
either  House,  before  the  expiration  of  that  period,  presents  an  address  to 
Her  Majesty  against  the  draft  or  any  part  thereof,  no  further  proceedings 
shall  be  taken  thereon,  but  without  prejudice  to  the  making  of  any  nev 
draft  rules. 

(3.)  The  dates  at  which  any  rules  made  under  this  Act  and  the  Prison 
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Acts,  1865  to   1893,   come  into  force  shall  be  notified  in  the  London  61  &  ^*2  Vict. 
Gazette,  o.  *1- 

3.  The  Secretary  of  State  shall  appoint  for  every  convict  prison  a  board        .       ' 
of  visitors  of  whom  not  less  than  two  shall  be  justices  of  the  peace,  with         i898.    ' 
such  powers  and  duties  as  may  be  prescribed  by  prison  rules.  

4.--^ I.)  The  mode  in  which  sentences  of  penal  servitude  or  imprison-  Boards  oi 

ment  with  or  without  hard  labour  are  to  be  carried  out  in  prisons  may  be  v»»^^<.^"  for 

T   .   J  1  .  1  ^  ^         convict 

regulated  by  prison  rules.  p^i^^^, 

(2.)  In  making  such  rules,  regard  shall  be  had  to  the  sex«  age,  health,  Hard  labour. 
industry,  and  conduct  of  the  prisonera. 

5. — (1.)  Prison  rules  shall  not   authorise    the   infiiction    of    corporal  Restrictions 
punishment —  <*°  corporal 

(a)  except  in   the  case  of  a  prisoner  under  sentence  of  penal  servitude,  fo'rnriso'n" 

or  convicted  of  felony  or  sentenced  to  hard  labour ;  nor  offences. 

(6)  except  for   mutiny   or  incitement   to   mutiny,   or  gross    personal 

violence  to  an  officer  or  servant  of  the  prison  ;  nor 
(c)  except  by  order  of  the  board  of  visitors  or  visiting  committee  of  the 
prison,    after  inquiry   on    oath    held   by   them   at   a   meeting 
specially  summoned  for  the  purpose,  and  consisting  of  not  less 
than   three  persons,  two  of  them  being  justices  of  the  peace  : 
Provided    that   the   Secretary   of   State    may,  if   he  thinks  fit, 
appoint  a  metropolitan  police  magistrate  or  stipendiary  magis- 
trate  to    take   the   place   of   the   board   or  committee  and  the 
magistrate  shall  in  any  such  case  have  the  same  powers  as  the 
board  or  committee. 
(2.)  An  order  under  this  section  shall  not  be  carried  into  effect  until  it 
has  been  confirmed  by  the  Secretary  of  State,  to  whom  a  copy  of  the  notes 
of  evidence  and  a  report  of  the  sentence  and  of  the  grounds  on  which  it 
was  passed  shall  forthwith  be  furnished. 

Such  report  shall  be  embodied  in  the  annual  report  of  the  Prisons 
Commissioners. 

6. — (1.)  Prisoners  convicted  of  offences,  either  on  indictment  or  other-  Divisions  of 
wise,  and  not  sentenced  to  penal  servitude  or  hard  labour,  shall  be  divided  prisoners — 
into  three  divisions.  ^^^^^  ^^^*- 

(2.)  Where  a  person  is  convicted  by  any  court  of  an  offence,  and  is 
sentenced  to  imprisonment  without  hard  labour,  the  court  may,  if  it 
thinks  fit,  having  regard  to  the  nature  of  the  offence  and  the  ante- 
cedents of  the  offender,  direct  that  he  be  treated  as  an  offender  of  the 
first  division  or  as  an  offender  of  the  second  division.  If  no  direction  is 
given  by  the  court,  the  offender  shall,  subject  to  the  provisions  of  this 
section,  be  treated  as  an  offender  of  the  third  division. 

(3.)  Any  person  imprisoned  for  default  in  payment  of  a  debt,  including 
a  civil  debt  recoverable  summarily,  or  in  default  or  in  lieu  of  distress  to 
satisfy  a  sum  of  mone}'  adjudged  to  be  paid  by  order  of  a  court  of 
summary  jurisdiction,  when  the  imprisonment  is  to  be  without  hard 
labour,  shall  be  placed  in  a  separate  division  and  treated  under  special 
prison  rules,  and  shall  not  be  placed  in  association  with  criminal  prisoners, 
nor  be  compelled  to  wear  prison  dress  unless  his  own  clothing  is  unfit 
for  use. 

(4.)  Any  person  imprisoned  for  default  of  enterinrr  into  a  recognizance 
of  finding  sureties  for  keeping  the  peace,  or  for  being  of  good  behaviour, 
shall  be  treated  under  the  same  rules  as  an  offender  of  the  second 
division,  unless  he  is  a  convicted  prisoner,  or  unless  the  court  direct  that 
he  be  treated  under  the  same  rules  as  an  offender  of  the  first  division. 
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61  &  62  Vict.  (5.)  Beferences  in  sections  forty  and  forty-one  of  the  Prison  Act^  1877, 
0.  41.  to  a  misdemeanant  of  the  first  division  within  the  meaning  of  sectioai 
.  .  sixty-seven  of  the  Prison  Act,  1865,  shall  he  construed  as  references  to  an 
1898.    '    offender  of  the  first  division  within  the  meaning  of  this  section. 

7.— (1.)  It  shall  not  be  necessary  to  provide  or  appropriate  panisbment 

Prison  cells,  cells  in  any  prison  for  the  confinement  of  prisonei's  for  prison  offences, 
but  in  every  prison  special  cells  shall  be  provided  for  the  tencipoTazj 
confinement  of  refractory  or  violent  prisoners. 

(2.)  The  Secretary  of  State  shall  satisfy  himself  from  time  to  time  that 
in  every  local  and  convict  prison  separate  cell  accommodation  is  provided 
for  all  prisoners,  and  a  yearly  return  showing  the  accommodation  of  each 
prison  and  the  daily  avere^e  and  highest  number  of  prisoners  confined 
therein  during  the  year  shall  be  given  in  the  annual  report  of  the 
Prison  Commissioners. 
Remissions  ^'  Provision   may  be  made  by   prison  rules   for   enabling   a  prisoner 

for  indostry     sentenced   to    imprisonment,    whether    by   one   sentence   or  cumnlatiTe 
and  good  con-  sentences  for  a  period   prescribed  by  the    rules,    to     earn   by    special 
industry  and  good  conduct  a  remission  of  a  portion  of  his  imprisonment, 
and  on  his  discharge  his  sentence  shall  be  deemed  to  have  expired. 
Release  of  9.  Where  a  person  is  committed  to  prison  for  nonpayment  of  a  sum 

prisoner  on       adjudged  to  be  paid  by  the  conviction  of  any  court  of  summary  jaiis> 
payment  of       diction,  then,  on  payment  to  the  governor  of  the  prison,  under  conditiom 
^2*&  43   °*^  prescribed  by  prison  rules,  of  any  sum  in  part  satisfaction  of  the  sum  so 
Vict.  o.  49.       adjudged  to  be  paid,  and  of  any  charges  for  which  the  prisoner  is  liable. 
the  term  of  imprisonment  shall  be  reduced  by  a  number  of  days  bearing 
as  nearly  as  possible  the  same  proportion  to  the  total  number  of  days  for 
which  the  prisoner  is  sentenced  as  the  sum  so  paid  bears  to  the  sum  for 
which  he  is  so  liable. 

Provision   may  be  made  by  rules  under  section  twenty-nine  of  the 

Summary  Jurisdiction  Act,  1879,  for  the  application  of  sums  paid  under 

this  section,  and  for  any  matter  incidental  thereto. 

Powers  of  ^^'  Every  prison  officer  while  acting  as  such  shall,  by  virtue  of  his 

prison  oflEicers,  appointment,  have  all  the  powers,  authorities,  protection,  and  privileges 

of  a  constable. 
Order  for  pro-       H- — (1)  A  Secretary  of  State,  on  proof  to  his  satisfaction  that  the 
duction  of        presence  of  any  prisoner  at  any  place  is  required  in  the  interest  of  justice. 
^a^j^^VT^'       ^^ ^^^  *^®  purpose  of  any  public  inquiry,  may  by  writing  under  his  hand 
c  80         *°      order  that  the  prisoner  be  taken  to  that  place. 

(2.)  A  prisoner  taken  from  a  prison  in  pursuance  of  an  order  made 
under  this  section,  or  of  a  warrant  issued  under  section  nine  of  the 
Oriminal  Procedure  Act,  1853,  shall,  whilst  outside  that  prison,  be  kept 
in  such  custody  as  the  Secretary  of  State  may  by  general  rules  prescril^, 
and  whilst  in  that  custody  shall  be  deemed  to  be  in  legal  custody. 

(3.)  For  the  purposes  of  this  section,  the  expression  '' prisoner  "  shall 
include  any  person  lawfully  confined  under  any  sentence  or  under  com- 
mitment for  trial  or  otherwise,  and  the  expression  ''  prison  "  shall  include 
any  place  in  which  any  such  person  is  lawfully  confined. 
Oalculation  of      12.— (1.)  In  any  sentence  of  imprisonment  passed  after  the  oonmience- 
term  of  sen-     ment  of  this  Act  the  word  '*  month  "  shall,  unless  the  contrary  is  expressed, 
*^®'  be  construed  as  meaning  "  calendar  month." 

(2.)  A  prisoner  whose  term  of  impiisonment  or  penal  servitude  expires 
on  any  Sunday,  Christmas  Day,  or  Good  Friday,  shall  be  discharged  on 
the  day  next  preceding. 
Prison  chap-         13.  So  much  of  section  eleven  of  the  Prison  Act,  1865,  as  preyenis  i 
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prison  chaplain  from  holding  any  benefice  with  cure  of  souls  or  any  curacy 
is  hereby  repealed. 

14. — (1.)  In  this  Act  the  expression  "  local  prison  "  means  any  prison 
to  which  the  Prison  Acts,  1865  to  1893,  apply. 

(2.)  For  the  purposes  of  the  Prison  Acts,  1865  to  1893,  all  officers  of 
a  prison  shall  be  deemed  to  be  subordinate  officers,  except  the  governor, 
the  chaplain,  the  medical  officer,  the  matron,  and  any  minister  appointed 
under  the  Prison  Ministers  Act,  1863. 

15. — (1.)  The  enactments  mentioned  in  the  schedule  to  this  Act  are 
hereby  repealed  to  the  extent  mentioned  in  the  third  column  of  that 
schedule  as  from  the  commencement  of  this  Act. 

(2.)  Section  sixty-seven  and  the  requisition  numbered  five  in  section 
seventeen  of  the  Prison  Act  1865,  and  Schedule  1  to  that  Act  shall  be 
repealed  as  from  the  date  at  which  the  first  rules  made  under  this  Act 
come  into  force. 

16. — (1.)  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

(2.)  This  Act  shall  come  into  operation  on  the  first  day  of  January 
one  thousand  eight  hundred  and  ninety-nine,  provided  that  sections 
six  and  nine  of  this  Act  shall  come  into  operation  on  the  date  at  which 
the  first  rules  made  under  this  Act  came  into  force. 

(3.)  This  Act  may  be  cited  as  *'The  Prison  Act,  1898,"  and  may  be 
cited  with  the  Prison  Acts,  1865  to  1893." 


61  A  62  VioT. 
0.41. 

Prison  Act, 
1898. 

lains— 28  &  29 
Vict.  c.  126. 
DefinitioDB — 
26  &  27*  Vict 
c.  79. 
Repeal. 


Extent,  com- 
mencement, 
and  short  title. 


SCHEDULE. 
Enactmsnts  Bepkalbd. 


Session  and 
Ohapter. 

Short  Title. 

Extent  of  Bepeal. 

16  &  17  Vict. 

The  Ciiminal  Procednre  Aot, 

In  aeotion  nine  the  words  *'  one  of 

c.  30. 

1853. 

Her   Majesty's    Principal    Secre- 

■ 

taries  of  State  or." 

28  &  29  Viot. 

The  Prison  Act,  1865. 

Section  eleren,  from  "  bnt  the  chap- 

c. 126. 

lain  "  to  the  end  of  the  section. 
In  section  seventeen  the  reqaisitions 

• 

numbered  (1),  (2),  and  (4). 
Sections  nineteen  and  forty-one. 

40  &  41  Viot 

The  Prison  Aot,  1877. 

Sections    thirty-seyen    and   thirty- 

c.  21. 

eight. 
Section    fifty-one    from    "provided 
always  "  to  the  end  of  the  section. 

BEVENUE  AOT,  1898. 

61  &  62  Viot.  cap.  46. 

An  Act  for  amending  the  Law  relating  to  Customs  and  Inland  Revenue  and 
for  other  purposes  connected  with  Finance, — [\2th  August^  1898.] 

Pabt  in. — ^Excise. 

14. — (1.)  Where  a  person  carries  on  upon  one  set  of  premises  the  business  Amendment 
of  a  rectifier  of  spirits,  and  also  the  business  of  a  dealer  in   spirits,  all  of  43  &  44 
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61  &  62  VioT.  spirite  in  his  possession   shall  for  the   purpose  of  the   accoant    thereof 

c.  46.         and  the  penalties  consequent  on  any  excess  or  deficiency  found  in  tlie 

account  under  the  Spirits  Act,  1880,  be  deemed  to  be  spirits  in  his  stock 

1898  ^  ^  rectiner. 

*  (2.)  Subsection  four  of  section  one  hundred  and  twenty-four  of  the 

Vict.  c.  24--  Spirits  Act,  1880  (which  relates  to  the  supply  of  spirits  by  an  authorised 
52  &  53  Vict,  methylator)..  shall  apply  in  the  case  of  a  person  licensed  as  a  retailer  oi 
^'     '  methylated  spirits  in  the  same  manner  as  it  applies  in  the  case  of  a  persoa 

authorised  to  receive  methylated  spirits. 

(3.)  Section  one  hundred  and  thirty  of  the  Spirits  Act,  1880  (which 
relates  to  the  use  of  methylated  spirits  for  beverages  and  certain  medicines), 
shall  apply  as  if  the  words  '  or  methylic  alcohol "  were  inserted  after  the 
words  "methylated  spirits  "  wherever  the  latter  words  occur. 

(4.)  In  section  one  hundred  and  forty  of  the  Spirits  Act,  1880  (which 
relates  to  the  search  for  illicit  manufacture  of  spirits),  the  expression 
'^  officer  "  shall  include  any  officer  of  the  peace. 

(5.)  The  following  provision  shall  be  substituted  for  subsection  two  of 
section  thirty-two  of  the  Spirits  Act,  1880,  as  amended  by  section  twenty- 
five  of  the  Revenue  Act,  1 889  : — 

The  quantity  of  yeast  removed  from,  or  the  quantity  of  yeast  and 
sediment  left  in,  the  fermenting  backs,  whether  computed  separately  or 
together,  must  not  exceed  fifteen  per  cent,  of  the  wort  brewed  in  the 
brewing  period,  and  must  not  exceed  in  any  one  back  twenty  per  cent,  of 
the  wort  or  wash  in  the  back. 

Subsection  two  of  section  thirty-two  of  the  Spirits  Act,  1880,  and  the 
paragraph  marked  (a)  of  section  twenty-five  of  theBevenue  Act,  1889,  are 
hereby  repealed. 

(6.)  This  section  shall  be  construed  together  with   the  Spiiita  Act. 
1880. 
Amendment         15. — (1.)  If  the  Commissioners  of  Inland  Revenue  at  any  time  require 
of  law  as  to     ^  ^^^  entry  to  be  made  in   any  case,  they  shall  cause  a  written  notice, 

and  traders addressed  to  the  person  who  signed  the  existing  entry,  to  be  delivered  at 

4  &  5  Vict.       the  entered  premises,  and  at  the  expiration  of  fourteen  days  from  the 
c.  20.  delivery  of  the  notice  the  existing  entry  shall,  without  prejudice  to  any 

liability  incurred,  be  void. 

(2.)  Where  any  trade  or  business  in  respect  of  which  entry  is  required 
to  be  made  by  any  Act  relating  to  excise  is  carried  on  by  a  corporation, 
the  entry  shall  be  under  the  seal  of  the  corporation,  and  signed  by  the 
chairman  or  by  some  director  of  the  corporation,  or  by  its  secretiury  or 
other  principal  officer. 

(3.)  Any  person  signing  such  an  entry,  and  also  the  corporation  under 
whose  seal  the  entry  is  made,  shall  be  liable  to  all  duties  of  excise  charged, 
and  to  all  fines,  penalties,  and  forfeitures  incurred,  in  respect  of  the  trade 
or  business  to  which  the  entry  relates. 

(4.)  Where  a  trade  or  business,  for  the  carrying  on  of  which  an  excise 
licence  or  entry  is  required,  is  carried  on  without  licence  or  entry  by  a 
corporation,  the  corporation,  and  also  the  directors  or  members  of  the 
governing  body  of  the  corporation,  by  whatever  name  called,  or  any  of 
them,  shall  be  liable  to  all  fines  and  penalties  imposed  in  relation  to  the 
trade  or  business  so  carried  on  by  any  enactment  relating  to- excise. 

(5.)  Section    six    of    the    Excise   Management   Act,    1841,  is    hereby 
repealed. 
Repeal  of  17.  The  Acts  mentioned   in  the    Schedule    to    this   Act   are   hereby 

oertain  excise  repealed  as  regards  England  to  the  extent  specified  in  the  third  column 
enactments  as 
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of  that  Schedule,  the  parts  repealed  having  relation  to  certain  proceedings  61  &  62  Vkt. 
for  recovery  of  excise  penalties  before  justices  and  on  appeals  to  quarter        ^-  '*^' 
sessions,    and    being    made   unnecessary   by   the    Summary  Jurisdiction  p  .  , 

1898. 


Acts. 


Pabt  IV. — Miscellaneous. 


to  sammary 


18. — (1.)  The  certificate  required  by  section  twenty-foyr  of  the  Govern-  proceed injijs. 
ment  Annuities  Act,  1829,  may  be  given  by  any  person  prescribed  in  that  ^^  ^^  q^^  ^ 
behalf  by  a  warrant  of  the  Treasury.  c.  24,  a.  24. 

(2.)  If  any  such  certificate  is  false,  the  person  giving  it  shall,  if  he 
acted  wilfully,  be  guilty  of  a  misdemeanor,  and  if  he  acted  negligently, 
be  liable  on  summary  conviction  to  a  fine  not  exceeding  fifty  pounds. 

20.  This  Act  may  be  cited  as  "The  Revenue  Act,  1898."  Short  title. 


SCHEDULE. 


Session  and 
Chapter. 


7  &  8  Geo.  4, 
o.  53 


4  &  5  Will.  4, 
0.  51. 


4  &   5   Viot. 

0.  20. 
32  A  33  Viot. 

0.14. 


Short  Title. 


The  Exoise  Management  Act, 
1827. 


The  Exoiae  Management  Aot, 
1834. 


The  ExoiBO  Management  Aot, 

1841. 
The  Bevenne  Aot,  1869. 


Extent  of  Bepeal. 


Section  aixtj-seven  from  "  and  that 
all  powers  "  to  the  end  of  the  sec- 
tion. In  section  eighty -two  the 
word  ''next"  before  "Qeneral 
Qnarter  SeaBions"  from  "or  if 
^ere  be  not  one  week",  to  **of 
one  week",  and  from  "and  if 
npon  "  to  the  end  of  the  section. 
Section  eighty-three  from  the  first 
"  no  such  appeal "  to  "  mitigated ; 
or."  In  section  eighty-foor  the 
words  **  hereinbefore  by  this  Act," 
in  section  eighty-five  the  words 
**  as  hereinafter  mentioned  ",  and 
sections  eighty-six  io  ninety-two. 

Section  nineteen  to  "provided  also 
that "  and  the  words  "  notice  and  " 
wherever  they  occur,  and  section 
twenty -three  to  "  snch  judgment ; 
and  "  and  from  "  and  it  shall "  to 
the  end  of  the  section. 

Section  thirty. 

Section  thirty-two  from  "  and  every  " 
to  "  by  this  Act." 


VACCINATION  AOT>  181^8,  

61  &  62  ViCT.CAp;*49.       *  *  ^     . 

An  Act  to  amend  the  law  with  respect  to   Vaccination. — \_i2th  August, 

I8i)8.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
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61  &  62  ViOT. 
0.  49. 

Vcuicination 
Act,  1898. 

Vaccination 
within  six 
months  after 
birth— 30  <b  81 
Vict.  c.  84. 


Exemption 
from  'penal- 
ties. 


Provision 
against 
repeated 
penalties. 

Proceedings 
under  80  &  81 
Vict  c.  84, 

B.81. 

Treatment  of 
prisoners. 

Repeal. 


in  this  present  Parliament  assembled,  and  by  the  authority  of  tlie  same, 
as  follows : — 

1. — (1.)  The  period  within  which  the  parent  or  other  person  having  the 
custody  of  a  child  shall  cause  the  child  to  be  vaccinated  shall  be  six  months 
from  the  birth  of  the  child,  instesid  of  the  period  of  three  months  mentioned 
in  section  sixteen  of  the  Vaccination  Act  of  1867,  and  so  much  of  that 
section  as  requires  the  child  to  be  taken  to  a  public  vaccinator  to  be  vacci- 
nated shall  be  repealed. 

(2.)  The  public  vaccinator  of  the  district  shall,  if  the  parent  or  other 
person  having  the  custody  of  a  child  so  requires,  visit  the  home  of  the 
child  for  the  purpose  of  vaccinating  the  child. 

(3.)  If  a  child  is  not  vaccinated  within  four  months  after  its  birth,  the 
public  vaccinator  of  the  district,  after  at  least  twenty-four  hours  notioe  to 
the  parent,  shall  visit  the  home  of  the  child,  and  shall  offer  to  vaccinate 
the  child  with  glycerinated  calf  lymph,  or  such  other  lymph  as  may  be 
issued  by  the  Local  Government  Board. 

(4.)  The  public  vaccinator  shall  not  vaccinate  a  child  if,  in  his  opinion, 
the  condition  of  the  house  in  which  it  resides  is  such,  or  there  is  or  has 
been  such  a  recent  prevalence  of  infectious  disease  in  the  district,  that  it 
cannot  be  safely  vaccinated,  and  in  that  case  shall  give  a  certificate  under 
section  eighteen  of  the  Vaccination  Act  of  1867  of  postponement  of  vacci- 
nation, and  shall  forthwith  give  notice  of  any  such  certificate  to  the  medical 
officer  of  health  for  the  district. 

(5.)  Notwithstanding  any  regulation  of  any  lying-in  hospital  or  infirmary, 
or  other  similar  institution,  the  parent  of  any  child  bom  in  any  institution 
shall  not  be  compelled  under  such  regulation  or  otherwise  to  cause  or 
permit  the  child  to  be  vaccinated  at  any  time  earlier  than  the  expiration 
of  six  months  from  its  birth. 

2. — (1.)  No  parent  or  other  person  shall  be  liable  to  any  penalty  under 
section  twenty-nine  or  section  thirty-one  of  the  Vaccination  Act  of  1867 
if,  within  four  months  from  the  birth  of  the  child  he  satisfies  two  justices, 
or  a  stipendiary  or  metropolitan  police  magistrate,  in  petty  sessions,  that 
he  conscientiously  believes  that  vaccination  would  be  prejudicial  to  the 
health  of  the  child,  and  within  seven  days  thereafter  delivers  to  the  vacci- 
nation officer  for  the  district  a  certificate  by  such  justices  or  magistrate  of 
such  conscientious  objection. 

(2.)  This  section  shall  come  into  operation  on  the  passing  of  this  Act, 
but  in  its  application  to  a  child  born  before  the  passing  of  this  Act  there 
shall  be  substituted  for  the  period  of  four  months  from  the  birth  of  the 
child  the  period  of  four  months  from  the  passing  of  this  Act. 

3.  An  order  under  section  thirty-one  of  the  Vaccination  Act  of  1867, 
directing  that  a  child  be  vaccinated,  shall  not  be  made  on  any  person  who 
has  previously  been  convicted  of  non-compliance  with  a  similar  order 
relating  to  the  same  child. 

4.  No  proceedings  under  section  thirty-one  of  the  Vaccination  Act  of 
1867  shall  be  taken  against  any  parent  or  person  who  has  been  convicted 
under  section  twenty-nine  of  the  said  Act  on  account  of  the  same  child, 
untU  it  has  reached  the  age  of  four  years. 

5.  Persons  committed  to  prison  on  account  of  non-compliance  with  any 
order  or  non-payment  of  fines  or  costs  under  the  Vaccination  Acts  shall  be 
treated  m  the  same  way  as  first-class  misdemeanants. 

9.  The  enactments  mentioned  in  the  schedule  to  this  Act  are  hereby 
repealed,  during  the  continuance  of  this  Act,  to  the  extent  specified  in 
the  third  column  of  that  schedule. 
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10. — (1.)  This  Act  shall  not  extend  to  Scotland  or  Ireland, 
(2.)    TMs    Act    shall,   except    as    by    this  Act    specially   provided, 
come  into  operation  on  the   first   day  of   January   one   thousand  eight 
hundred  and  ninety-nine,  and  shall  remain  in  force  until  the  first  day  of 
January  one  thousand  nine  hundred  and  four. 

(3.)  This  Act  may  be  cited  as  the  Vaccination  Act,  1898,"  and  the 
Vaccination  Act  of  1867,  the  Vaccination  Act,  1871,  the  Vaccination 
Act,  1874,  and  this  Act  shall  be  construed  together  as  one  Act,  and  may 
be  cited  collectively  as  **The  Vaccination  Acts  1867  to  1898." 


61  A  62  YiOT. 
G.  49. 

Vaccination 
Act,  1898. 


Sesaion  and 
Olukpier. 


30  A  31  Viot. 
0.84. 


34  &  35  Viot 
0.98. 


Short  Title. 


The  Vaooination 
Aot,  of  1867. 


The  Vaooiiiation 
Aot,  1871. 


SCHEDULE. 
Eapea^s. 


Extent,  oom- 
menoement, 
duration,  and 
short  title — 
30  <b  31  Viot 
c.  84— 36  &  36 
Vict  c  98— 
37  ft  88  Vict 
o.  76. 


Extent  of  Bepeal, 


Section  six. 

Section  seyen  from  "  and  shall  provide  all 
stationB  "  to  the  end  of  the  seotion. 

So  maoh  of  section  eight  as  fixes  the  amount  of 
payment  thereunder. 

Seotion  twelve. 

In  section  fifteen,  from  "  according  to  the  pro- 
vision "  to  "  performing  the  operation." 

Seotion  sixteen,  the  words  "  within  three  months 
after  the  birth  of  such  child,"  and  from  "  within 
three  months  after  receiving"  to  "period  aa 
aforesaid,"  and  from  "and  the  public  vacci- 
nator "  to  the  end  of  the  section. 

Seotion  seventeen  to  "  vaccinations  and  "  and  in 
the  same  seotion  the  words  "  if  the  vaccinator 
so  direct,"  and  the  words  "  and  inspected  aa  on 
the  previous  occasion. 

Section  nineteen. 

In  seotion  twenty  the  words  "  brought  to  him  for 
vaccination." 

In  section  twenty>nine,  the  words  **  to  take  such 
child  or ",  the  words  "  to  be  taken  ",  and  the 
words  "according  to  the  provisions  of  this 
Aot." 

In  section  thirty-seven  the  word  "  of." 

Section  ten. 

In  section  eleven  the  words  "take  or"  and  the 
words  "  to  be  taken." 


LIBiiABI£8  OFFENCES  ACT,  1898. 
61  &  62  Viot.  oaf.  53. 

An  Act  to  provide  for  the  Punishment  of  Offences  in  Libraries, — 

I12tk  August,  1898."! 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oommons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1*  This  Act  may  be  cited  as  ''  The  Libraries  Offences  Act,  1898."  Short  title 
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61  &  62  Vict, 
0.53. 


Libraries 

Offences  Act, 

1898. 

Penalty  for 
offences. 


Application  of 
▲ot— 56  &  57 
Vict.  c.  39— 
59  &  60  Vict, 
c.  25. 


Extent  of  Act. 


2.  Any  person  who,  in  any  library  or  reading-room  to  which  tills  Act 
applies,  to  the  annoyance  or  disturbance  of  any  person  using  the  same, — 

(1)  behaves  in  a  disorderly  manner  ; 

(2)  uses  violent,  abusive,  or  obscene  language ; 

(3)  bets  or  gambles  : 

(4)  or  who,  after  proper  warning,  persists  in  remaining  therein  beyond 

the  hours  fixed  for  the  closing  of  such  library  or  reading-room, 
shall  be  liable  on  summary  conviction  to  a  penalty  not  exceeding  fortj 
shillings. 

3.  This  Act  shall  apply — 

(a)  to  any  library  under  the  Public  Libraries  Act,  1892 ;  and 

(b)  to  any  library  or  reading-room  maintained  by  a  society  registered 

under  the  Industrial  and  Provident  Societies  Act,  1893,  or  under 
the  Friendly  Societies  Act,  1896,  or  by  any  registered  Trade 
Union. 

4.  This  Act  shall  not  apply  to  Scotland  or  Ireland. 


Pmniibment 
for  fraud  and 
personation. 


Definitions — 
33  &  84  Vict, 
c.  76. 


ELEMENTAEY  SCHOOL  TEACHERS  (SUPERANNUATION) 

ACT,  1898. 

61  &  62  ViOT.  CAP.  57. 

An  Act  to  provide  for  Superannuation  and  oilier  annuities  atid  Allowances 
to  Elementary  School  Teachers  certijicated  by  the  Education  Depart- 
ment.—[I2th  August,  1898.]i 

10.  If  any  person — 

(a)  for  the  purpose  of  obtaining  for  himself  or  any  other  person  any 

annuity  or  allowance  under  this  Act,  personates  any  person,  or 
makes  any  false  certificate,  false  representation,  or  false  state- 
ment, or  makes  use  of  any  false  ceitificate  or  document,  false 
representation,  or  false  statement,  knowing  the  same  to  be 
false  ;  or 

(b)  by  means  of  any  such  false  certificate,  document,  representation,  or 

statement,  or  by  other  fraudulent  means,  or  by  any  personation, 
obtains  or  attempts  to  obtain  for  himself  or  any  other  person 
any  annuity  or  allowance  under  this  Act, 
he  shall  on  conviction  on  indictment  be  liable  to  imprisonment,  with  or 
without  hard  labour,  for  a  term  not  exceeding  two  years,  and  on  summary 
conviction  be  liable  to  imprisonment  with  or  without  hard  labour,  for  a 
term  not  exceeding  three  months,  or  to  a  fine  not  exceeding  twenty-five 
pounds,  and  any  penalty  under  this  section  may  be  in  addition  to  any 
suspension  or  determination  of  his  allowance  under  thid  Act. 

For  the  purposes  of  this  seotibn  the  obtaining  of  an  annuity  or  allow- 
ance includes  the.  increase  of  an  annuity  or  ^  allowance,  and  the  .prevention 
or  rescission  of  any  cessation  or  suspension   of  an  annuity  or  allowance, 
and  the  obtaining  of  any  sum  in  respect  of  any  annuity  or  allowance. 
11;  In  this  Act,  unless  the  context  otherwise  requires — '■  '    '  '' 

The  expression   *' certificated  teacher"  means  a  teacher  who  is  recog- 
nised under  the  Education  Code  as  a  certificated  teacher  for  public 
elementary  schools  : 
The  expression   ''  certificate  **  includes  any   document  issued  by  the 
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fiducation  Department,  which  recognises  a  teacher  as  a  certificated  61  &  62  Vict, 

teacher:  c.  57. 

1 3.  This  Act  shall  not  extend  to  Ireland.  Mi^mimt 

14.  This  Act  shall  come  into  operation  on  the  first  day  of  April  next  School 
after  the  passing  thereof,  or  on  such  day,   not  more  than  three  months  Ttachws 
later,  as  may  be  fixed  by  Her  Majesty  in  Council.  (Superonnua- 

15.  This   Act  may   be  cited   as  "The  Elementary    School   Teachers  t^on)  Act, 
'Superannuation)  Act,  1898."  ^^• 

Extent  of  Act. 

Oommenco- 

ment  of  Aot. 
MARRIAGE  AOT,   1898.  Short  title. 

61  &  62  Vict.  cap.  58. 

An  Act  to  amend  the  Law  relating  to  the  Attendance  oj  Registrars  at 
Marriages  in  Nonconformist  Places  of  Worship. — [12th  August,  1898.] 

12.  If  any  authorised  person  refuses  or  fails  to  comply  with  this  Act,  Oflfences 
or  the  enactments  or  regulations  for  the  time  being  in  force  with  respect 
to  the  solemnisation  and  registration  of  marriages,  he  shall  be  guilty  of  an 
offence  under  this  Act,  and  shall  be  liable,  on  summary  conviction,  to  a 
penalty  not  exceeding  ten  pounds,  or  on  conviction  on  indictment  to 
imprisonment  with  or  without  hard  labour  for  a  term  not  exceeding  two 
years  or  to  a  fine  not  exceeding  fifty  pounds,  and  shall,  upon  conviction, 
cease  to  be  an  authorised  person. 


INEBRIATES  AOT,  1898. 

61  &  62  Vict.  cap.  60. 

An  Act  to  provide  for  the  treatment  of  Habitual  Drunkards. — 

[12^A  August,  1H98.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oommons 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same  as 
follows : 

Criminal  Habitual  Drunkards. 

1. — (1.)  Where   a   person   is   convicted  on   indictment  of  an  offence  Detention  of 
punishable  with  imprisonment  or  penal  servitude,  if  the  court  is  satisfied  habitual 
from  the  evidence  that  the  offence  was  committed  under  the  infiuence  of  drunkard 
drink  or  that  drunkenness  was  a  contributing  cause  of  the  offence,  and  ^LJ  ° 
the  offender  admits  that  he  is  or  is  found  by  the  jury  to  be  a  habitual 
drunkard,  the  court  may,  in  addition  to  or  in  substitution  for  any  other 
sentence,  order  that  he  be  detained  for  a  term  not  exceeding  three  years 
in  any  State  inebriate  reformatory  or  in  any  certified  inebriate  tefdrmatory 
the  managers  of  which  are  willing  to  receive  him.  ,  .    ., 

(2.)  In  any  indictment  under  this  section  it  shall  be  sufficient,  after  

charging  the  offence,  to  state  that  the  defendant  is  a  hal>itaal  dl'unkard. 
In  the  proceedings  on  the  indictment  the  offender  shall,  in  the  first 
instance,  be  arraigned  on  so  much  only  of  the  indictment  as  charges  the 
said  offence,  and,  if  on  arraignment  he  pleads  guilty  or  is  found  guilty  by 
the  jury,  the  jury  shall,  unless  the  offender  admits  that  he  is  a  habitual 
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61  A  62  YiOT. 
a  60. 


Inebriafes 
Act,  1898. 


Detention  of 
habitual 
drunkard  four 
times  eon- 
▼ioted  of 
drunkenness 
-42&43 
Vict  c.  49. 


drunkard,  be  charged  to  inquire  whether  he  ifl  a  habitual  dnuikard,  and 
in  that  case  it  shall  not  be  necessary  to  swear  the  jury  again. 

Provided  that,  unless  evidence  that  the  offender  is  a  habitual  drunkard 
has  been  given  before  he  is  committed  for  trial,  not  less  than  sev^en  dajrs' 
notice  shall  be  given  to  the  proper  officer  of  the  court  by  -wliich  tbe 
ofiFender  is  to  be  tried  and  to  the  oflFender  that  it  is  intended  to  charge 
habitual  drunkenness  in  the  indictment. 

2. — (1.)  Any  person  who  commits  any  of  the  offences  mentioned  in  the 
First  Schedule  to  this  Act,  and  who  within  the  twelve  months  preceding 
the  date  of  the  commission  of  the  offence  has  been  convicted  summarilv 
at  least  three  times  of  any  of  the  offences  so  mentioned,  and  vrho  is  a 
habitual  drunkard,  shall  be  liable  upon  conviction  on  indictment,  or  if  he 
consents  to  be  dealt  with  summarily  on  summary  conviction,  to  be 
detained  for  a  term  not  exceeding  three  years  in  any  certified  inebriate 
reformatory  the  managers  of  which  are  willing  to  receive  him. 

(2.)  The  Summary  Jurisdiction  Act,  1879,  shall  apply  to  proceedings 
under  this  section  as  if  the  offence  charged  were  specified  in  the  second 
column  of  the  First  Schedule  to  the  said  Act. 


Power  of 
Secretary  of 
State  to 
establish 
inebriate 
reformatories. 

Regulations 
for  State 
inebriate 
reformatories. 


Establishment 
of  certified 
inebriate 
reformatories. 


Regulations 
as  to  certified 
inebriate 
reformatories 


Inebriate  Reformatories. 

3.  The  Secretary  of  State  may  establish  inebriate  reformatories  (in  this 
Act  called  State  inebriate  reformatories),  and  for  that  purpose  may,  with 
the  approval  of  the  Treasury,  acquire  any  land,  or  erect  or  acquire  any 
building,  or  appropriate  the  whole  or  any  part  of  any  building  vested  in 
him  or  under  his  control,  any  expenses  incurred  under  this  section  shall  be 
paid  out  of  moneys  provided  by  Parliament. 

4.  The  Secretary  of  State  may  make  regulations  for  the  rule  and  man- 
agement of  any  State  inebriate  reformatory,  and  for  the  classification^ 
treatment,  employment,  and  control  of  persons  sent  to  it  in  pursuance  of 
this  Act,  and  for  their  absence  under  licence  ;  and,  subject  to  any  adapta- 
tions, alterations,  and  exceptions  made  by  such  regulations,  the  Prison 
Acts,  18  Go  to  1898  (including  the  penal  provisions  thereof),  shall  apply 
in  the  case  of  every  such  reformatory  as  liF  it  were  a  prison.  Provided 
that  no  regulation  shall  authorise  the  infliction  of  corporal  punishment  in 
any  State  inebriate  reformatory. 

5. — (I.)  The  Secretary  of  State,  on  the  application  of  the  council  of 
any  borough  or  of  any  persons  desirous  of  establishing  an  inebriate 
reformatory,  may,  if  satisfied  as  to  the  fitness  of  the  reformatory  and  of 
the  persons  proposing  to  maintain  it,  certify  it  as  an  inebriate  reformatoiy, 
and  thereupon,  while  the  certificate  is  in  force,  the  reformatory  shall^be  a 
certified  inebriate  reformatory  within  the  meaning  of  this  Act 

(2.)  The  Secretary  of  State  may  make  regulations  presoribing^the 
conditions  on  which  certificates  under  this  section  are  to  be  granted  and 
held,  and  the  ciroumstances  under  which  they  may  be  withdrawn  or 
resigned. 

6.  The  Secretary  of  State  may  make  I'egulations  as  to — 

(a)  the    establishment,   management,  maintenance,  and  inspection  of 

certified  inebriate  reformatories ; 
(6)  the  classification,  treatment,  employment,  and  control  of  the 
inmates  of  certified  inebriate  reformatories,  and^the  application 
of  their  earnings ; 
(c)  the  transfer  of  such  inmates  from  one  certified  inebriate  refor- 
matory to  another,  their  absence  under  licence,  and  their 
discharge  ;  and 
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(d)  tbe  transfer  of  inmates  from  a  State  inebriate  reformatory,  to  a  61  &  62  Yicr. 
certified  inebriate  reformatory,  or  in  special  cases  from  a  certified        o-  ^ 
inebriate  reformatory  to  a  State  inebriate  reformatory,  IT^* 

and  may  thereby  impose  a  fine  not  exceeding  twent}'  pounds  or  imprison-     ^^^  ^ggg 

ment  for  a  term  not  exceeding  three  months,  with  or  without  hard  labour,         J 

for  the  breach  of  any  such  regulations. 

In  reckoning  the  period  of  detention  of  any  person  detained  in  a  certified 
inebriate  reformatory  the  time  during  which  he  is  imprisoned  under  this 
section  shall  not  be  computed. 

7.  The  Secretary  of  State  may,  with  the  consent  of  the  Treasury  as  to  Inspectors, 
number,  appoint  inspectors  of  certified  inebriate  reformatories  and  assign 

them  such  remuneration  out  of  money  provided  by  Parliament  as  the 
Treasury  may  determine. 

8.  The  Treasury  may  contribute  out  of  money  provided  by  Parliament  Contribution 
such  sums  and  on  such  conditions  as  the  Seoretaiy  of  State  recommends  **y  Treasury, 
towards  the  expenses   of  the  detention  of  persons  in  certified  inebriate 
reformatories. 

9.— (1.)  The  council  of  any  county  or  borough  may  contribute  such  Oontributions 
sums,   and  on  such  conditions,  as  they  think  fit,  towards,  or  may  them-  ^^  councils  of 
selves  undertake,    the   establishment   or    maintenance  of  a  reformatory  boroul^s— 
certified  or  intended  to  be  certified  under  this  Act,  and  may  defray  the  45  &  46  Yict. 
whole  or  any  part  of  the    expenses,  of  detention  of  any  person  in  any  c.  50. 
certified  inebriate  reformatory,  and  two  or  more  councils  may  combine  for 
any  such  purpose. 

(2.)  The  council  of  a  borough  may  borrow  for  any  such  puipose  in 
like  manner  as  if  it  were  a  purpose  for  which  they  are  authorised  by  section 
one  hundred  and  six  of  the  Municipal  Corporations  Act,  1882,  to  borrow. 

10.  The   expense   of   conve3nng   a   person    to    a   certified    inebriate  Expenses  of 
reformatory  shall  be  defrayed  by  the  police  authority  by  whom  or  at  conveyance 
whose  instance  he  is  conveyed,  and  shall  be  deemed  part  of  the  current 
expenses  of  that  police  authority. 

11.  —(I.)   Every  officer  of  a  certified  inebriate  reformatory  authorised  Powers  of 
in  writing  by   the  managers  of  the  reformatory   to   take  charge  of  any  officers  and 
person  ordered  to  be  detained  under  this  Act  for  the  purpose  of  conveying 

him  to  or  from  the  reformatory,  or  of  apprehending  and  bringing  him 
back  to  the  reformatory  in  case  of  his  escape  or  refusal  to  return,  shall, 
for  that  purpose  and  while  engaged  in  that  duty,  have  all  the  powers, 
protections  and  privileges  of  a  constable. 

(2.)  If  any  person  ordered  to  be  detained  in  a  certified  inebriate 
reformatory  escapes  therefrom  or  from  the  charge  of  any  person  in  whose 
charge  he  is  placed  under  licence,  before  the  expiration  of  his  period  of 
detention  he  may  be  apprehended  without  warrant  and  brought  back  to 
the  reformatory. 

12.— (1.)  If  it  is  made  to  appear  to  a  judge  of  county  courts  that  any  Power  to 
person  detained  in  a  State  or  certified  inebriate  reformatory  has  any  real  rooover 
or  personal  property  more  than  sufficient  to  maintain   his  family,  if  any,  ^Jf,J^* 
the  judge  may  make  an  order  for  the  payment  of  the  expenses  incuiTed  in  inebriate's 
relation  to  the  detention  of  that  person,  and  the  order  may  be  enforced  estate, 
against  any  property  of  that  person  in  the  same  way  as  a  judgment  of  the 
county  court. 

(2.)  The  order  may  be  mside  on  application — 

(a)  in  the  case  of  a  person  detained  in  a  State  inebriate  reformatory, 
of  such  person  as  may  be  authorised  by  the  Secretary  of  State  in 
that  behalf;  and 
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Period  of 
licence  of 
retreat. 

Amendment 
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Extension  of 
term  of 
detention  and 
re-admission. 


Escape  of 
patient. 


Death  of 
patient  absent 
under  licence. 


Power  to 
make  regula- 
tions—42  ft  43 
Vict,  c  19. 


(b)  in  the  case  of  a  person  detained  in  a  certified  inebriate  reformatofT, 
of  the  managers  of  the  reformatory,  or  any  two  of  them,  or  of 
any  authority  contributing  to  the  maintenance  of  sacb  person. 

Amendment  of  Habitual  Drunkards  Act,  1879. 

1 3.  As  from  the  commencement  of  this  Act,  the  local  autliority  under 
the  Inebriates  Acts,  1879  and  1888,  as  amended  by  this  Act,  and  the 
clerk  of  the  local  authority,  shall  be  in  a  borough  the  boroucrh  coancil 
and  the  town  clerk,  and  elsewhere  the  county  council  and  the  clerk  of  the 
county  council  respectively,  and  a  county  council  may  deleg'ate  any  of 
their  powers  as  such  local  authority  to  a  committee. 

14.  The  council  of  any  county  or  borough  may  contribute  such  sums 
and  on  such  conditions  as  they  may  think  fit  towards  the  establishment 
or  maintenance  of  a  retreat  under  the  Inebriates  Acts,  1879  and  1888, 
as  amended  by  this  Act,  and  two  or  more  councils  may  combine  for  any 
such  purpose. 

15.  The  period  for  which  a  licence  may  be  granted  under  section  six  of 
the  Habitual  Drunkards  Act.  1879,  shall  be  a  period  not  exceeding  two 
years  instead  of  a  period  not  exceeding  thirteen  months. 

16.  In  section  ten  of  the  Habitual  Drunkards  Act,  1879  a  term  not 
exceeding  two  years  shall  be  substituted  for  a  term  not  exceeding-  twelve 
months,  and  one  justice  shall  be  substituted  for  two  justices  as  the 
attesting  authority  to  the  signature  of  an  applicant 

1 7.  A  person  who  is  or  has  at  any  time  been  detained  in  a  retreat  may 
have  his  term  of  detention  extended,  or  be  re-admitted,  in  like  manner 
as  a  habitual  drunkard  may  be  admitted  under  section  ten  of  the  Habitual 
Drunkards  Act,  1879,  as  amended  by  section  four  of  the  Inebriates  Act, 
1888,  and  by  this  Act,  except  that  the  statutory  declaration  therein 
mentioned  shall  not  be  necessary,  and  that  the  attesting  justice  shall  not 
be  required  to  satisfy  himself  that  the  applicant  is  a  habitual  drunkard. 

18. — (1.)  If  a  patient  escapes  from  a  retreat,  the  time  between  his 
escape  and  his  return  to  the  retreat  shall  not  be  treated  as  part  of  his 
term  of  detention  in  the  retreat. 

(2.)  A  warrant  under  section  twenty-six  of  the  Habitual  Drunkards  Act, 
1879,  for  the  apprehension  of  a  patient  who  has  escaped  from  a  person  in 
whose  charge  he  has  been  placed  under  licence,  may  be  issued  by  any 
justice  having  jurisdiction  in  the  place  where  that  person  resides. 

19.^-{1.)  In  case  of  the  death  of  a  patient  absent  from  a  retreat  under 
licence,  a  statement  of  the  cause  of  his  death,  with  the  name  of  any  person 
present  at  the  death,  shall  be.  drawn  up  and  signed  by  a  duly  qualified 
medical  practitioner,  and  copies  thereof,  duly  certified  in  writing  by  the 
person  in  whose  charge  the  patient  had  been  placed,  shall  be  by  him 
transmitted  to  the  coroner  and  to  the  registrar  of  deaths  for  the  district 
and  to  the  clerk  of  the  local  authority,  and  to  the  person  by  whom  the 
last  payment  was  made  for  the  deceased,  or  to  one,  at  least,  of  the  persons 
who  signed  the  statutory  declaration  under  section  ten  of  the  Habitual 
Drunkards  Act,  1879. 

(2.)  If  the  person  in  charge  of  the  patient  fails  to  comply  with  the 
requii'ements  of  this  section,  he  shall  be  guilty  of  an  offence  against  the 
Habitual  Drunkards  Act,  1879. 

20. — (1.)  The  Secretary  of  State  may  make  regulations  with  respect 
to— 

(a)  the  procedure  on  application  for  admission  or  re-admission  into  a 
retreat,  or  for  the  extension  of  the  term  of  detention  of  a  patient ; 
and 
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(b)  the  medical  or  other  curative  treatment  of  patients  in    retreats,  61  ft  62  Vict. 

including  the  enforcement  of  such  work  as  may  be  necessary  for         c:>  60. 
their  health ;  and  7~7 

(c)  the  inspection  of  retreats  ;  and  /*!  1898* 

(d)  any  other  matter  necessary  or  proper  for  carrying  into  effect  the         _! 

provisions  of  this  or  any  other  Act  with  respect  to  retreats. 
(2)  The  regulations  made  under  this  section  may  prescribe  forms  to  be 
used  in   substitution  for  anv  of  the  forms  in  the  Second  Schedule  to  the 
Habitual  Drunkards  Act,  1879. 

Supplemental. 

21. — (1.)  A  regulation  made  under  this  Act  shall  not  come  into  eflFect  BeguUtiona  to 
until  it  has  lain   four  weeks  on  the  table  of  each  House  of  Parliament  be  laid  before 
whilst  that  House  is  sitting.  Parliament. 

(2.)  The  making  of  any  such  regulations  and  the  date  at  which  they 
come  into  effect,  shall  be  notified  in  the  London  Gazette, 

22.  Section  one  of  the  Poor  Bemoval  Act,  1846,  shall  apply  to  a  person  .     ,.     . 
detained  in  or  absent  under  licence  from  a  State  inebriate  reformatory,  or  inebriaJe*°" 
a  certified  inebriate  reformatory,  as  if  he   were  a  prisoner  in  a  prison  reformatories 
within  the  meaning  of  that  section.  of  provisions 

23. — (1.)  Where  in  Scotland  a  person  is  convicted  on  indictment  of  an  jj.  ^  *  ^^ 
offence  punishable  with  imprisonment  or  penal  servitude,  if  the  court  is  provision  as 
satisfied  from  the  evidence  that  the  offence   was  committed  under  the  to  criminal 
influence  of  drink  or  that  drunkenness  was  a  contributing  cause  of  the  habitual 
offence,  and  that  the  offender  admits  that  he  is  or  is  found  by  the  jury  to  drunkards  in 
be  a  habitual  drunkard,  the  court  may,  in  addition  to  or  in  substitution  '°     ^        ' 
for  any  other  sentence,  order  that  he  be  detained  for  a  term  not  exceeding 
three  years  in  any  State  inebriate  reformatory  or  in  any  certified  inebriate 
reformatory  the  managers  of  which  are  willing  to  receive  him. 

(2,)  In  the  proceedings  under  an  indictment  in  pursuance  of  this 
section,  where  at  the  first  diet  the  accused  has  pleaded  not  guilty,  at  the 
second  diet  the  jury  shall  in  the  first  instance  be  sworn,  and  the  accused 
shall  then  be  tried  on  so  much  only  of  the  indictment  as  charges  the  said 
offence,  and  if  he  is  found  guilty,  the  same  jury  shall,  unless  the  accused 
admits  that  he  is  a  habitual  drunkard,  be  re-swom  to  inquire  whether  he 
is  a  habitual  drunkard.  Where  at  the  first  diet  the  accused  pleads  guilty 
of  the  offence  but  denies  that  he  is  a  habitual  drunkard,  the  plea  shall  be 
recorded,  and  at  the  second  diet  the  jury  shall  be  sworn  to  inquire  whether 
he  is  a  habitual  drunkard. 

(3.)  This  section  shall  be  substituted  in  Scotland  for  section  one  of  this 
Act. 

24. — (1.)  Any   person  who  in   Scotland  commits  any  of  the  offences  Power  to 
mentioned  in  the  First  Schedule  to  this  Act,  and  who  within  the  twelve  detain  in 
months   preceding    the    date    of  the    commission    of    the    offence   has  f^^Jj^®^ 
been   convicted    summarily     at   least    three   times    of    any    offences    so  reformatory 
mentioned,  and  who  is  a  habitual  drunkard,  may  be  tried  on  indictment  in  Scotland, 
before  the  High   Court  of  Justiciary  or  the  sheriff  with  a  jury,  or  with 
his  own  consent  by  the  sheriff  summarily  and  shall   be  liable  on  con- 
viction to   be  retained  for  a  term    not  exceeding  three   years    in    any 
certified  inebriate    reformatory    the   managers  of  which    are  willing  to 
receive  him. 

(2.)  This  section  shall  be  substituted  in  Scotland  for  section  two  of 
this  Act. 
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25.  In  the  application  of  this  Act  to  Scotland,  the  following   further 
modifications  shall  be  made : — 

(a)  Beferences  to  the  Secretary  of  State  shall  be  constraed  as  referescee 

to  the  Secretary  for  Scotland  ; 

(b)  The  person  vested  with  the  title  to  any  available  poorhonse  may. 

with  the  consent  of  the  Secretary  for  Scotland,  and  subject  to 
such  conditions  and  for  such  term  as  may  be  approved  of  by  faim. 
give  the  use  of  the  whole  or  any  part  thereof  for  the  parpoc^es  of 
an  inebriate  reformatorv  : 

(c)  A  reference  to   the  Prisons  (Scotland)  Act,  1877,  and   the    mles 

thereunder  shall  be  substituted  for  a  reference  to  the  Prisons 
Acts,  1865  to  1898; 

{d)  For  references  to  a  borough  and  the  borough  council  shall  be 
substituted  reference  to  a  burgh  and  the  town  council  thereof : 
'^  burgh  "  shall  include  police  burgh,  and  '<  town  council  "  shall 
include  burgh  commissioners,  and  "town  clerk"  shall  include 
clerk  of  the  burgh  commissioners : 

(e)  For  the  purpose  of  raising  money  by  rate  or  loan  in  order  to  defray 
expenditure  under  this  Act,  county  councils  and  town  councils 
shall  have  the  same  powers  as  if  a  certified  inebriate  reforma- 
tory were  a  certified  reformatory  within  the  meaning  of  the 
Reformatory  Schools  Act,  1866  ; 

(J)  The  reference  to  the  Poor  Bemoval  Act,  1846,  shall  not  apply,  bnt 
in  any  computation  of  time  for  the  purpose  of  ascertaining  the 
settlement  of  any  pauper  the  time  during  which  he  has  been 
detained  in  an  inebriate  reformatory  shall  be  reckoned  as  time 
spent  by  him  as  a  prisoner. 

(g)  Beferences  to  a  judge  of  County  Courts  shall  be  constraed  as 
references  to  the  sheriff.  References  to  the  coroner  shall  be 
construed  as  references  to  the  procurator  fiscal ;  and  references 
to  the  London  Gazette  shall  be  construed  as  references  to  the 
Edinburgh  Gazette. 

26.  In  the  application  of  this  Act   to  Ireland  the  following  modifi- 
cations shall  be  made  : — 

(a)  References  to  the  Summary  Jurisdiction  Act,  1879,  and  the  offences 

specified  in  the  second  column  of  the  First  Schedule  to  that 
Act  shall  be  construed  as  references  to  the  Criminal  Justice 
Act,  1855,  and  the  offences  specified  in  section  one  of  that 
Act; 

(b)  For  section  three  of  this  Act  shall  be   substituted  the  following 

provision,  namely : — 

The  Lord  Lieutenant  of  Ireland  may  establish  State  inebriate 
reformatories,  and  for  that  purpose  may,  with  the  approval 
of  the  Treasury,  either  authorise  the  Prisons  Board  to 
acquire  any  land,  or  to  erect  or  acquire  any  building,  or 
appropriate  the  whole  or  any  part  of  any  building  vested 
in  or  under  the  control  of  the  Prisons  Board,  and  any 
expenses  incurred  under  this  section  shall  be  paid  out  of 
moneys  provided  by  Parliament. 

(c)  Subject  as  aforesaid,  references  to  the  Secretary  of  State  shall  be 

construed  as  references  to  the  Lord  Lieutenant ; 

(d)  A  reference  to  the   Prisons  (Ireland)  Acts,  1826  to  1884,  shall  be 

substituted  for  a  reference  to  the  Prisons  Acts,  1865  to  1898 ; 

(e)  For  references  to  a  borough  and  the  council  of  a  borough  there 
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shall  be  sabstitated  references  to   a    county  borough  and  the  91  A  62  Vior. 

council  of  a  county  borough ;  c.  60. 

(/)  For  the  purposes  of  section  nine  of  this  Act,  the  council  of  a  county 

borough  may,  with  the  consent  of  the  Local  Qovemment  Board  for 

Ireland,  borrow  at  interest  on  the  security  of  any  corporate  land  or 

of  the  borough  fund  or  borough  rate,  or  of  all  or  any  of  those 

securities,  such  sums  as  the  council  think  requisite  ; 
(g)  The  expenses  of  conveying  persons  to  and  from  certified  inebriate 

reformatories  shall  be  defrayed  in  like  manner  as  the  expenses  of 

conveying  prisoners  to  and  from  prisons  ; 
(k)  Beferences  to  the  London  (Gazette  shall  be  construed  as  references  to 

the  Dublin  Gazette ; 
(t)  The  reference  to  the  Poor  Bemoval  Act,  1846,  shall  not  apply. 

27.  In  this  Act,  unless  the  context  otherwise  requires,—-  DeflnitioiiB. 

The  expression  ''managers,"  in  relation  to  a  certified  inebriate  refor- 
matory shall  mean  any  persons  having  the  management  or  control  of 
the  reformatory  : 

The  expression  ''expenses,"  in  relation  to  the  detention  of  a  person  in 
a  certified  inebriate  reformatory,  shall  include  the  expenses  of  his 
custody  and  maintenance,  whether  in  the  reformatory  or  when  absent 
therefrom  under  licence,  and  any  other  expenses  directed  by  this  Act, 
or  by  any  order  made  thereunder  to  be  defrayed  by  the  managers, 
and  also  any  expenses  incurred  by  the  managers  in  assisting  him  to 
return  to  his  home  or  place  of  settlement  on  the  expiration  of  his 
term  of  detention : 

The  expression  "patient"  shall  mean  a  person  who  has  been  admitted 
into  a  retreat,  and  whose  term  of  detention  has  not  expired  or  been 
concluded  by  his  discharge. 

28.  The  Act  mentioned  in  the  Second  Schedule  to  Jbhis  Act  is  hereby  BepMl. 
repealed  to  the  extent  appearing  in  the  third  column  of  that  Bohedule. 

29.  This  Act  shall  come  into  operation  on  the  first  day  of  January,  one  Gommence- 
thousand  eight  hundred  and  ninety-nine.  ™®'^*  ^^  ^^^ 

30.  This  Act  may  be  cited   as  '•  The  Inebriates  Act,  1898,"  and  shall  Short  titl»— 
be  construed  as  one  with  the  Inebriates  Acts,  1879  and  1888,  and  those  t^ig^^^AM 
Acts  and  this  Act  may  be  cited  together  as  '<  The  Inebriates  Acts,  1879  yieL  a  19 
to  1898. 


FIBST  SCHEDULE. 


Daaoriptlon  of  Offence. 


Being  f oand  drank  in  a  highway  or  other  publio 
plaoe,  whether  a  building  or  not,  or  on  liceneed 

|MnUllUOB        •••       ...       ...       .,,       ,,a       ,,,       ,,,       ,,, 

Bcdng  goilty  while  drank  of  riotoas  or  disorderly 
b^vioor  in  a  highway  or  other  pablio  place, 
whether  a  bailding  or  not       

Being  drank  while  in  charge,  on  any  highway  or 
other  pablio  plaoe,  of  any  carriage,  horse, 
catUe,  or  steam  engine    

Behig  drank  when  in  possoMion  of  any  loaded 

■**  ^^■••■•B     •••    •••    •••    •••     •••    •••    ■••    ••• 

Befaaing  or  failing  when  drank  to  qoit  licensed 
premises  when  requested. 

Befaaing  or  failing  when  drank  to  qait  any 
premisee  or  plaoe  licensed  under  the  Befresh- 
mant  Hoases  Act,  18(10,  when  zeqnested. 


Statute  enacting  OffenoeL 


licensing  Act,   1872  (35  A  36 
^     Tict  0.  M),  B.  12; 


Licensing   Act,  ia72  (35  A    86 

Vict.  c.  94),  B.  18. 
Befisshment  Hoases    Act,    1860 

28  &  24  Yiot  0.  27),  b.  41. 


VOL.  XVUI. 


6 


APPENDIX. 


61  ft  62  VioT. 
c.  60. 


FIBST  S0HEDX7LE  (etmUnu^d.) 


Insbrtaies 
Act,  1898. 


o 


DoBcrlptloii  of  Oflanoe. 


Being  found  dnink  in  any  street  or  pnblio 
thoroughfare  within  the  Metropolitan  PoUoe 
District,  and  being  guilty  while  dmnk  of  any 
riotona  or  indeoent  behaviour. 

Being  dnmk  in  any  street,  and  being  goilty  of 
riotoos  or  indeoent  behaviour  therein. 

Being  intoxioated  while  driving  a  hackney  car- 
riage. 

Being  dmnk  daring  employment  as  a  driver  of  a 
hackney  carriage,  or  as  a  driver  or  conductor 
of  a  stage  carriage  in  the  Metropolitan  Police 
District. 

Being  drunk  and  persisting,  after  being  refused 
admission  on  that  account,  in  attempting  to 
enter  a  passenger  steamer       

Being  drunk  on  board  a  passenger  steamer,  and 
refusing  to  leave  such  steamer  when  requested. 

Being  found  in  a  state  of  intoxication  and  incap- 
able of  taking  care  of  himself,  and  not  under 
the  care  or  protection  of  some  suitable  person, 
in  any  street,  thoroughfare,  or  public  place. 

Being  in  any  street  drunk  and  incapable,  and  not 
under  the  care  and  protection  of  some  suitable 
person. 

Being  drunk  while  in  charge  in  any  street  or 
other  place  of  any  carriage,  horse,  cattle,  or 
steam  engine,  or  when  in  possession  of  any 
loaded  firearms. 

Being  found  in  any  shebeen  drunk. 


Befusing  or  fi^glecting  when  dmnk  to  quit  any 
premises  or  place  licensed  under  the  Befresh- 
ment  Houses  (Ireland)  Act,  1860,  when  re- 
quested. 

Being  drank  in  any  street  or  public  thoroughfare 
within  the  Dublin  police  district,  or  being 
guilty,  while  drunk,  of  any  riotous  or  indecent 
behaviour. 

Being  found  drunk  in  any  street,  square,  lane, 
road,  way,  or  other  public  thoroughfare  or 
place. 

All  similar  offences  in  local  Acts. 


Statute  enactiiiir  Off 


Metropolitan    Polioe    Aot,    1839 
(2  ft  8  Vict  o.  47),  a. 


Town  Police  OlaaaoB  Aot,  1847 
(10  ft  11  Vict.  c.  89),  s.  29. 

Town  Police  Clauses  Aet,  1847 
(10  ft  11  Viot.  o.  89),  a.  61. 

iKmdon  Hackney  CmrriageB  Aet, 
1843  (6  ft?  Yiot.  o.  87),  8.  88. 


(^Merchant  Shipping    Act,    1894 
(57  ft  58  Vict  c.  eO),  a.  287. 


Public  Houses  Acts  AmendmeBft 
(Sootiand)  Act,  1868  (25  ft  U 
Tict  o.  35),  8.  23. 

Burgh  PoUce  (Scotland)  Aot,  189S 
(55  ft  56  Vict.  c.  55),  a.  881. 

Burgh  Police  (Scotland)  Aot,  1892 
(55  ft  56  Viot.  e.  55),  a.  380. 


Public  Houses  Acts  Amendmsni 

(Sootland)  Act,  1862  (25  ft  20 

Vict.  c.  85),  s.  19. 
Befreshment     Houses      (Irelaiid) 

Act,  1860  (23  ft  24  Yiot  o.  107}. 

s.  42. 

Dublin  PoUoe  Act,  1842  (5  ft  ^ 
Vict.  c.  24),  s.  18. 


Licensing  (Ireland)  Aot^  1886  (6 
ft  7  WilL  4,  c.  38),  s.  12. 


SECOND  SCHEDIXLE.— Enaotiobnts  BaFSALBi>. 


Sesilon  Mid 
Ohaptar. 


42  ft  43  Vict. 
0.  19. 


Short  Title. 


The  Habitual  Drunkards  Act, 
1879. 


Extent  of  BepeaL 


Section  twenty-one,  from  **  An  m- 
autliorised  absenoe  "  to  the  end  d 
the  section. 

The  Pirst  Schedule. 

As  from  that  date  at  which  aev 
forms  substituted  under  tiusAci 
come  into  effect,  tlie  Second 
Schedule  and  the  reference  tfaento 
in  seotlons  six  and  ton. 


IISTDEX 


Ambndmbnt. — Conviction,  See  aub.  **  Prac- 
tice." 

Appbal. — Crimindl  cause  or  matter.  See 
8ub.  "  Practice." 

AssATTLT. — Arrest  —  Crimindl  procedure — 
Arrest  out  of  British  territory — Legality 
— JiMrisdietion  along  line  of  railway  in 
independent  state.^'The  ruler  of  an 
independent  state  in  India  granted  to 
the  British  Government  civil  and  crimi- 
nal jurisdiction  aloni?  a  line  of  rsdlway 
nmnin^  throngh  his  territories.  Held 
(reversmg  the  judgment  of  i^e  Oourt 
below)  that  this  jurisdiction  only  exten- 
ded to  offences  committed  on  the  railway 
and  to  matters  connected  with  the  ad- 
ministration of  the  railway,  and  did  not 
amount  to  a  cession  of  territory,  or 
justify  the  arrest  of  a  person  on  the 
railway  for  an  offence  committed  in 
another  ^art  of  India  in  no  way  con- 
nected with  it.  (Sayad  Muhammad 
rusuf'Ud'Din  v.  The  Queen,  July,  1897. 
Priv.  0.)  620. 

Arrest — Military   law — Volunteer-^ 


Action  for  assault  and  false  imprison- 
ment—Army  Act,  1881  (U  &  4£  Vict, 
c,  58),  s.  176. — By  sect.  176  of  the  Army 
Act^  1881,  "  the  persons  in  this  section 
mentioned  are  persons  subject  to 
military  law  as  soldiers  .  .  .  that  is 
to  say,  (8)  all  non-commissioned  officers 
and  men  belongs  to  the  volunteer 
forces  of  the  UmtedEIingdom  (a)  when 
they  are  being  trained  or  exercised  with 
any  portion  of  the  re^^ular  forces  or  with 
any  portion  of  the  militia  when  subject 
to  military  law.  The  plaintiff  and  the 
defendants  were  members  of  a  volunteer 
corps  who  were  in  training  at  Shorn- 
cliiie  with  a  portion  of  the  regular 
f<m)ee.  Ab  the  camp  was  being  broken 
up  the  plaintiff  was  accused  of  stealing 
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certain  articles.  The  captain  in  com- 
mand at  Shomdiffe  ordered  that  the 
plaintiff  should  be  conducted  under 
escort  to  Boxmoor,  where  the  volunteers 
were  dismissed,  and  then  that  he  should 
be  handed  over  to  the  civil  authorities 
at  Hemel  Hempstead.  These  orders 
were  carried  out,  and  at  that  place  he 
was  handed  over  to  the  defendant 
Frogley  who  was  superintendent  of  the 
police.  The  plaintiff  was  tried  and 
acquitted,  and  in  an  action  for  assault 
and  false  imprisonment,  the  jury 
returned  a  verdict  for  Froglev.  Agfunst 
the  other  three  defendants,  who  were  the 
sergeant  aod  two  privates,  who  formed 
the  escort,  there  was  a  verdict  for  800/. 
Held,  that,  although  up  to  the  depar- 
ture from  Shomcliffe  tney  were  under 
military  law,  and  so  would  not  be 
responsible  for  detaining  the  plaintiff, 
yet  on  the  departure  from  the  station 
they  became  ordinary  civilians,  and  so 
were  liable.  And  f  urtner,  that,  although 
the  plaintiff  might  have  been  arrested 
and  tried  by  court  martial,  or  handed 
over  to  the  civil  authorities  at  Shom- 
cliffe, the  actual  proceedings  were 
unauthorised.  (Maris  v.  Frogley  a^d 
others.    Jan.  1898.    Q.  B.  Div.)  711. 

Arrest  by  police — Bicycle — lUding 

bicycle  on  highway  at  fnaht  withoui 
lighted  lam/p — Tower  of  police  officer  to 
arrest  offender  —  Highway  Act,  1836 
(SA6  WUl,  4,  c.  50),  ss,  78,  79— XooaZ 
Government  Act,  1888  (51  &  52  Vict, 
c.  41),  s.  85. — ^A  police  constable  has  no 
power  to  apprehend  a  person  who  is 
riding  a  bicycle  on  the  highway  at  night 
without  having  a  lighted  lamp,  as 
.required  by  the  regulations  contained  in 
sect.  85  of  the  Local  Qovemment  Act, 
1888.  The  provision  in  that  section 
declaring  bicycles  to  be  carriages  within 
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the  meaning  of  the  Highway  Acts  does 
not  include  or  incorporate  £he  power  to 
arrest  without  a  warrant  given  by 
sects.  78  and  79  of  the  Highway  Act, 
1835 ;  and,  consequently,  if  a  constable 
for  tiie  purpose  oi  obtaining  the  name 
and  address  of  an  offender,  who 
refuses  to  stop  when  called  upon, 
seizes  the  bicvole  and  thereby  throws 
the  rider  to  the  gpround,  he  is  guiltyof 
assault.  (Hatton  t.  Treeiby,  Jmy,  1897. 
Q.  B.  Div.)  633. 

^^—  Cost  of  proaeaution.  See  suib  **  Prac- 
tice." 

Indecent  —  Evidence.      See    aub 

"  Practice." 

Assistant  Otbbsbbb. — 8ervank  of  Inhchu 
tcmts — Indietment,  See  eub  "  Embezzle- 
ment." 

Bail. — Powere  of  withholding.  See  eub 
"Practice." 

Bankbuptoy. — Examination  —  Evidence — 
Admisaibiliiy.    See  euh  **  Practice." 


Undischarged  bankrupt — Obtaining 

credit  without  dieclosing  bankruptcy — 
Practice — Evidence — Intent  to  defrauA — 
d2A38Viet.c.  62,  «.  18;  46<it47  Vict. 
c.  52,  «.  31. — ^An  intent  to  defraud  is  not 
an  ingredient  of  the  offence  created  by 
sect  31  of  the  Bankruptcy  Act,  1883, 
which  renders  it  unlawful  for  an  undis- 
charged bankrupt  to  obtain  credit  to  the 
extent  of  twenty  pounds  or  upwards 
from  any  person  witiiout  informing  such 
person  of  the  fact  of  his  being  an  undis- 
charged bankrupt.  (Beg.  t.  Dyson. 
April,  1894.    0.  0.  B.)  1. 

Bastabdt.  —  Summons  —  Service  —  "  Last 
place  of  aJ>ode  " — Respondent  out  of 
jurisdiction — Bastardy  Act,  1872  (35  A 
36  Vict.  c.  65),  ss.  3,  4. — ^A  summons 
against  the  respondent  as  the  alleged 
father  of  a  bastard  child  was  served 
upon  him,  under  sect.  4  of  the  Bastardy 
Act,  1872,  by  being  left  at  his  father^s 
house  in  England,  as  his  last  place  of 
abode.  At  i£e  date  of  such  service  the 
respondent  was  in  America,  where  he 
had  no  fixed  place  of  abode,  but  wan- 
dered about  from  place  to  place  begg^g 
his  way.  Held,  that  the  nouse  <3  the 
respondent's  father  was  the  respon- 
dent's "last  place  of  abode"  within 
sect.  4.  Heidi  further,  that  notwith- 
standing his  absence  from  England,  the 
summons  might  be  served  upon  the 
respondent  by  being  left   at  nis  last 


place  of  abode.  Dictum  of  Iiord  Sel- 
bome,  L.O.  in  Berkley  v.  Utompson  (10 
Apt).  Oas.  45)  not  followed,  (l^-  ▼- 
Jreob  and  others.  Justices,  and  (froo€, 
March,  1896.    Q.  B.  Div.)    312. 

BsAWiiiNa.^PdrpefuaZ  ouraie — Violeni  amd 
indecent  conduct  in  parish  chwrcKyard — 
Liability  to  Temporal  Oourt—23  Jt  24 
Fic<.c.  32,  «.  2.— Sect  2  of  23  &  24  Tiet 
c.  32  applies  not  only  to  persona  not 
in  holy  orders,  but  also  to  penons  in 
holy  orders,  and  a  clergyman  whose 
conduct  in  his  own  church  or  churdi- 
yard  is  riotous,  violent,  or  indeoent  may 
be  convicted  of  an  offence  under  it 
{VdOency  Y.  Fletcher.  Jan.,  1897.  Q.B. 
Div.)    512. 

Bte-law.  —  Local    G^ovemment  —  County 
council — Use    of  obscene    language    in 
dwellina-hottse  abutting  on  public  street 
— Validity — Local  Qovemment  Act,  ISSB 
(51  A  52  Vict.  c.  41),  s.  16;  IftHMCupol 
Corporations  Act,  1882  (45  ^  46   F&i. 
c.  w),  s.  23. — A  county  council,  under 
the  powers  conferred  by  sect.  16  of  the 
Local  Gk>veniment  Act»  1888,  to  make 
bye-laws  for  "  the  good  rule  and  govern- 
ment '*  of  the  county,  made  a  bye-law 
prohibiting,  under  a  penalty,  any  person 
from    using   in   any    house,    building, 
garden,  or  other  place  abutting  on  or 
near  to  a  street  or  public  place,  any 
violent,  profane,  or   obscene  langpu^ 
to  the   annoyance   of  any   person   m 
such  street  or  public  place.    Held,  that 
the  bye-law  was  one  which  could  pro- 
perly be  made  for  *'  the  good  rule  and 
government^  of  the  county,  and  was 
valid;  and  that  therefore  a  man  who 
had  used  obscene  language  in  his  dwel- 
ling-house, in  a  room  aoutting  upon,  and 
the  door  of  which  opened  into  toe  public 
street,  to  the  annoyance  of  various  per- 
sons in  such  street,  ought  to  have  been 
convicted  under  the  bye-law.    (Mantle  v. 
Jordan.    Dec.  1896.    Q.  B.  Div.)    467. 

Beasonableness.     See  sub  **  Tram- 


ways 


» 


Beasonableness — "  Person  appointed 

for  the  purpose  " — "  Any  eontSable  " — 
WeighU  and  Measures  Act,  1889  (52  Jt  53 
Vict.  c.  21),  ss.  27,  28,  and  29  —Under 
sect.  28  of  the  Weights  and  Measures 
Act,  1889  (52  &  53  Yict.  c.  21),  powers 
are  given  to  local  authorities  to  make 
bye-Uws  reg^latmg  for  the  pui^oaes  of 
the  Act  the  sale  of  coal  in  quantities  not 
exceeding  two  hundredweight.   Byeeoi. 


INDBX. 


27  any  leDer  or  purohaBer  of  ooal,  per- 
son in  dharae  of  a  yehiole  oarryin^  ooal, 
inspector  of  weights  and  measnies,  or 
other  person  appointed  for  the  purpose, 
and  by  sect.  29  any  inspector  of  weights 
and  measnies,  or  officer  appointed  for 
the  purpose  by  the  local  anthority,  may 
under  certain  circnmstanoes  require 
coal  exposed  or  intended  for  sale,  to  be 
weighed  or  re-weighed.  By  a  bye-law 
purporting  to  be  made  under  sect.  28 
any  purchaser  or  anyone  on  his  behalf, 
or  any  inspector  of  weights  and  mea- 
sures, or  any  constable,  was  empowered 
to  require  ike  re- weighing  of  coal  when 
offered  for  sale  in  quantities  not  ex- 
ceeding two  hundredweight :  Held,  that 
this  %e-law  was  unreasonable  and 
bad.  Per  Wright,  J. :  It  is  doubtful 
whether  local  authorities  have  any 
power  to  make  bye-laws  as  to  the 
weighing  of  coal  under  sect.  28,  since 
proyision  for  this  is  made  in  the  Act 
itself  (sects.  27  and  29).  (AUy  v.  Far- 
reU.    April,  1896.    Q.  B.  DIt.)    321. 

Be<uonableneB8  ^-  VoMdity  —  Tram" 


way  Compawy — Passenger  required  to 
show  ticket  if  any — Tramwanf  Act,  1870, 
33  <l  34  Vict  e,  78,  s.  46.— A  tramway 
company  under  the  powers  of  sect.  46 
of  the  Tramways  Act,  1870,  made  the 
following  bye-law  :  "  Each  passenffer 
shall  show  his  ticket  (if  any),  when 
required  so  to  do,  to  the  conductor  or 
any  duly  authorised  servant  of  the  com- 
pany, and  shall  also,  when  required  so 
to  do,  either  deliver  up  his  ticket  or  pay 
the  fare  legally  demanded  for  the  ois- 
tance  traveled  over  by  such  passenger." 
A  further  bye-law  imposed  a  penalty  for 
breach  of  any  of  the  company's  bye- 
laws.  The  respondent  refused  to  show 
his  ticket  when  asked  to  do  so  by  an 
inspector  of  tiie  company,  but  gave  a 
number  which  was  the  number  of  the 
ticket  which  he  had  received  from  the 
conductor  of  the  company.  He  had 
duly  paid  his  fare,  and  uiad  no  intention 
to  defraud,  and  had  not  in  fact  de- 
frauded the  company.  Held,  that  the 
bve-law  was  reasonable  and  valid,  and 
the  respondent  ought  to  be  convicted  of 
a  breach  of  it.  (Lou>e  v.  VoJp.  Feb. 
1896.    Q.B.Div.)    263. 

Beffvl(Mm  ofeonduet  of  Inuincee. 


See  8tt6  "  Public  Health  (London)  Act 
1891." 
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Uwng  and  frequmUing  the  street 


hefting 


criminal  offence — MwUeipdl  Corpora^ 
Hone  Act,  18^  (4&A4A  Vtct.  e.  50),  «.  28. 
A  bjre-law  made  by  a  municipal  cor- 
poration inflicting  a  penalty  of  not 
more  than  5{.  upon  any  person  using 
and  frequenting  the  streets  of  the 
borough  for  tiie  purpose  of  book- 
making  or  betting  either  on  behaJf  of 
himself  or  of  any  other  person,  is  for  the 
good  rule  and  covemment  of  the 
borough,  and  ther^ore  a  valid  bye-law 
within  sect.  23  of  the  Municipal  Oorpo- 
rations  Act,  1882  (45  &  46  Yict.  c.  50). 
The  fact  that  it  creates  a  new  criminal 
offence  is  not  sufficient  in  itself  to  make 
it  unreasonable  or  uUra  vires.  Strick- 
land V.  Hayes,  74  L.  T.  Bep.  137 ;  (1896) 
1  Q.  B.  290,  commented  upon.  (Bttmett 
r.  Berry.   April,  1896.   Q.  B.  Div.)    325. 

Validity  —  Coimty  cotmeil  —  Using 

streets  for  hetting^No  obstruction. — The 
S.  County  Oouncil,  under  sect.  16  of  the 
Local  Government  Act,  made  a  bye-law 
as  follows:  "No  person  shall  frequent 
any  street  or  pubho  place,  and  use  the 
same  for  the  purpose  of  betting  or 
wagering,  or  agreein^^  to  bet  or  waeer, 
either  on  behalf  of  himself  or  any  ouier 
person."  Held,  that  the  bye-law  was 
one  properly  made  for  the  good  rule  and 
government  of  the  administrative  counly 
and  was  therefore  not  uUra  vires 
or  invalid.  {Jones  v.  Waiters.  Mareh, 
1898.    Q.  B.  Div.)    720. 

Validity — Ooodgovenvmentofeowniy 

— Obscene  languaae  on  land  odQaeent  to 
public  place  —  Annoyance  to  priblio^ 
Mecuonableness. — A  county  council  act- 
ing xmder  the  powera  conferred  bv 
sect.  16  of  the  Local  Government  Act^ 
1888,  to  make  bye-laws  "for  the  good 
rule  and  government  of  the  couninr" 
passed  the  following  bye-law :  "  No 
person  shall  in  any  street  or  public  place 
or  on  land  adjacent  thereto,  sing  or 
recite  any  profane  or  obscene  song  or 
ballad,  or  use  any  profane  or  obscene 
language."  Held,  that  the  bye-law  was 
unreasonable  and  invalid,  first,  for 
extending  the  offence  ta  "land  adja- 
cent to'^a  public  place;  secondly,  for 
containing  no  words  importing  that  the 
act  done  must  have  caused  annoyance. 

iStriehUmd  Y.  Hayes.  Feb.  1896.    Q.  B. 
)iv.)    244. 

OHiiJ>BaN. — PrevenHon  of  orueUy  to.     See 
suh  "  Practice." 

Olbbk  Oft  SiBYAHT.— ^smion^  overseer. 
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Goal  Miirat  RsotTLATioir  Act.    See  tub 
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OoiiTAOB  Act,  1861. — Offence  againet  See 
erib  "  Practioe." 

Common  Assaxtlt. — Jurisdiction  of  justices 
to  commit  for  trial — Proceedings  not 
authorised  6y  party  aggrieved — Jurisdic- 
tion cf  grand  jury  to  find  true  bill — 24>  A 
25  Vict.  c.  100,  8.  46.-— An  indiotment  for 
a  oommon  assault  may  be  preferred 
by  a  person  other  than  the  person 
aggrieved  or  someone  on  his  behalf. 
Wnere  proceedings  had  been  institated 
before  justices  in  respect  of  a  common 
assault  without  the  authority  of  the 
person  assaulted,  and  the  justices  com- 
mitted the  defendant  in  such  proceed- 
ings for  trial  under  24  A  26  Vict.  c.  100, 
s.  46,  and  a  true  bill  was  found  by  the 
grand  jury  :  Held,  that  the  grand  jury 
had  acted  within  its  jurisdiction  in  fina- 
ing  a  true  bill,  and  that  the  defendant 
hiMl  been  rightly  put  upon  his  trial  pur- 
suant to  such  nnding.  (Beg,  v.  Chumi. 
Noy.  1896.    0.  0.  E.)    210. 

CONSPIBACT    AKD    PbOTECTIOIT    OF   PbO- 

PBBTT  Act,  1896.  See  svh  "Habeas 
Corpus.** 

Seaman — Intimidation — Seafaring 

man  out  of  employment — Construction  of 
staJtute — iferchant  Skipping  Act,  1854 
(17  &  18  Vict.  c.  104^)'-Merchant  Ship, 
ping  Act,  1894  (57  &  58  Vict.  c.  60).— 
Seafaring  men  aie  not  as  a  class 
excepted  from  the  provisions  of  the 
Conspiracy  and  Protection  of  Property 
Act,  1875  (38  &  39  Vict.  c.  86).  In  con- 
struing sect.  16  of  that  Act  the  word 
*'  seaman "  therein  is  to  be  taken  to 
mean  persons  employed  under  and  sub- 
ject to  the  liabihties  imposed  by  the 
Merchant  Shipping  Acts.  (Beg.  v. 
Lynch  and  Jones.  Nov.  1897.  C.  C. 
R.)    678. 

CovTiNTJiKo  Offbngb.  See  sub  "Prac- 
tice." 

OoifTicnov.— Amendment.  See  aii^  "  Prac- 
tioe." 

CoBONBB. — Inquisition  setting  out  special 
facts-Sufficiency  of. — A  coroners  in- 
quisition stated  injuries  caused  by  a  fall 
into  a  quarry  were  the  cause  of  death, 
and  that  by  the  neglect  of  tiiree  named 
persons  to  cause  the  quarry  to  be  fenced 
the  deoeaaed  fell  therein,  and,  "that 
therefore  the   said  three   persons   did 


f  eloniooaly  kin  and  slay  the 
Held,  that  the  inquisition  was  bad  on 
the  face  of  it,  and  ought  to  be  qnaahad 
upon  the  ground  that^  as  the  oharee  of 
manslaughter  at  the  end  was  qualified 
by  an  introductory  statemoit,  suQh  in- 
troductory statement  must  show  a  legml 
duty  on  tue  part  of  the  acoused  »nffioieiit 
to  maintain  the  charge,  which  it  did  not. 
(Beg.  y.  The  Clerk  of  Assise  of  the 
Oxford  Circuit.  Jan.,  1897.  Q-  B.  Diy.) 
618. 

Costs.  —  Prosecution  for  common  assault. 
See  «46  "  Practice.'*^ 

Cbiminal  Law  Amendmbht  Aot,  1885. — 
Act  of  indecency.    See  sub  "  Practice." 


—  Brothel  keeping — Meaninq  of-^Hc/uae 
occupied  by  one  wom^n-^~4S  i  49  Vict,  c 
69,  s.  13,  sub'sect.  1.— A  "  brothel "  is  a 
place  of  resort  for  people  of  oppoeite 
sexes  for  immoral  purposes,  and  is  not  a 
place  where  one  woman  receives  men. 
(Singleton  v.  Ellison.  Feb.  1895.  Q.  B. 
Div.)    79. 

Evidence  of  prior  acts.      See  sub 

"  Practice." 


Indictment — Bape.    See  sub  •*  Prac- 
tice." 

Dibbabbs  of  Animaus  Act,  1894.— 
Anim>als — Holding  sale  of  swine — Takina 
round  swine  in  ca/rt  amd  offering  for  sals 
— Markets  and  Fairs  (Swine  Fever)  Order, 
1896.— By  an  order  of  the  Board  of 
Agriculture,  dated  the  11th  day  of 
December,  1896,  made  in  pursuance  of 
sect.  22,  sub-sect.  xiz.  of  the  Diseaaes  of 
Animals  Act,  1894,  "no  market,  fair, 
sale,  or  exhibition  of  swine  shall  be  held 
in  a  district  to  which  this  order  applies 
except  as  expressly  authorised  by  this 
order,"  and  a  "  sale  of  swine  (not  being 
in  a  swine  fever  infected  area)  may  be 
held  with  the  licence  of  the  local  autho- 
rity." The  respondent  Monk  was  in 
charge  of  a  horse  and  float  passing  along 
a  hignway  containing  pigs,  two  of  whibh 
had  oeen  previously  oraered,  and,  whilst 
so  travellmg,  asked  other  people  if  tht-y 
wanted  to  buy  pigs,  and  suosequently 
sold  them  all  to  various  people.  Thu 
was  not  a  swine  fever  affectea  area,  and 
there  had  been  no  licence  obtained  from 
*  the  local  authority.  The  magistrates 
held  that  there  had  been  no  contraven- 
tion of  the  order  of  1896,  and  dismissed 
the  information.  Held  (dismissing  the 
appeal),  that  the  magistrates  were  ri^t, 
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for,  althoagb  tbeie  was  a  aeUhu;,  there 
was  no  holding  a  sale.  {MeLMn  y. 
Monk.    Jan.  1897.    Q.  B.Div.)    686. 

DiiOBDBBLT  HouBB. — Swiday  observance. 
See  eiib  "Lord's  Day  Obeervanoe  Act, 
1781." 


DooB. — Injury  b^,  io  ecMe  or  sheeo-- 
Sheep  ireepcieevna — Injury  to  sheep  while 
ireepaaeing — LuunlUy  of  oumer  of  dog — 
Doge  Act,  1865  (28  A  29  Viet  e.  60),  s.  1. 
— The  plaintiff's  sheep  were  trespassing 
on  the  defendant's  field,  which  adjoined 
the  plaintiffs  land,  and,  while  the  sheep 
were  being  driven  by  their  owner  back 
to  his  own  field,  the  defoidant's  dog, 
which  was  in  the  field  where  the  sheep 
were  so  tjrespassing,  worried  and  killea 
one  of  the  sheep.  The  defendant  had 
several  times  warned  the  plaintiff  to 
prevent  his  sheep  from  trespassinff  on 
his  land.  Held,  that  under  sect.  1  ox  the 
Dogs  Aot»  1865,  the  owner  of  the  dog 
was  liable  for  the  injury  done  by  his  dog 
to  the  sheep,  although  snob  sheep  was 
trespassing  on  bis  land  at  the  time  when 
the  injury  was  inflicted.  (Orange  v. 
SUooch.    1897.    Q.B.Div.)    644. 

Embbzzlbmbnt. — Clerk  or  servant — Aseis- 
tant  overseer — Servant  of  inhabitants  of 
parish  —  Local  government  —  Parish 
council — Money  proceeds  of  poor  rate  not 
vested  in  parish  councilr--4S  Eliz.  c.  2 — 
59  Geo.  3,  o.  12,  «.  7—24  A  25  Vict.  c.  96, 
s.  68-n51  &  52  Vict.  c.  41,  s.  75—56  &  57 
Vict.  c.  73,  ss.  5,  6,  81  (4). — ^It  is  provided 
by  the  Local  Government  Aot»  1894  (56 
&  57  Vict  c.  73),  s.  5  (1),  that  the  power 
of  appointing  and  revoking  the  appoint- 
ment of  an  assistant  overseer  in  every 
rural  parish  which  has  a  parish  council 
shall  Ee  transferred  to  and  vested  in  the 
parish  council ;  by  sect.  5,  sub-sect.  2  (c) 
that  the  legal  interest  in  all  property 
vested  either  in  the  overseers  or  in  tbe 
churchwardens  and  overseers  of  a  rural 
parish  other  than  property  connected 
with  the  affairs  of  the  Church,  or  held 
for  an  ecclesiastical  charity,  shall  be 
vested  in  the  parish  council;  and  by 
sect  81  (3)  that  any  existing  assistant 
overseer  in  a  parish  for  which  a  parish 
council  is  elected,  shall,  unless  appointed 
by  a  board  of  guardians,  become  an  officer 
oi  the  parish  council.  An  assistant  over- 
seer was  indicted,  under  24  &  25  Yict.  c. 
96,  s.  68,  for  embeaszling,  as  the  servant 
of  the  inhabitants  of  the  parish,  monej^s 
which  he  had  in  his  possession  as  assis- 
tant overseer.    It  was  argued  in  objection 


to  the  indictment  that  the  effect  of 
the  Local  Government  Act,  1894  is  to 
make  the  assistant  overseer  the  servant 
no  longer  of  the  inhabitants  of  the  parish 
but  of  the  parish  council,  and  to  vest  the 
property  in  all  public  moneys  received 
by  the  assistant  overseer,  in  the  parish 
council  Held,  that  an  assistant  over- 
seer is  the  servant  of  the  inhabitants  of 
the  parish  for  which  he  is  appointed; 
that  moneys  which  the  assistant  over- 
seer has  in  his  possession  as  the  proceeds 
of  rates  do  not  become  the  property  of 
the  parish  council ;  and  that  consequently 
the  prisoner  was  properly  described  in 
the  indictment  as  m  the  employment  as 
servant  of  the  inhabitants  of  the  parish ; 
and  tbat  the  money  which  he  was  alleged 
to  have  embezzled  was  properly  described 
as  the  property  of  the  inhabitants  of  the 
parish.  {Beg.  v.  SmalfMm.  Nov.  1896. 
0.0.  E.)    451. 

EviDBNOB.    See  also  sub  "  Practice." 

Admissibility  of  statement  by  pri- 


soner and  of  consequential  evidence — 
Frisoner*s  answers  to  constable's  queS' 
tions.  —  Where  a  constable  has  put 
questions  to  the  prisoner,  and  after  he 
has  answered  them  has  taken  him  into 
custody  and  charged  him,  and  has  sub- 
sequently investigated  the  truth  of  the 
answers,  evidence  of  the  prisoner's 
answers,  and  of  their  untruthfulness, 
may  be  admissible.  The  question  of 
the  admissibUity  of  such  matters  in  any 
case  must  be  determined  with  reference 
to  the  whole  of  the  circumstances  in 
that  case.  {Beg.  v.  Miller,  May,  1805. 
Hawkins,  J.)    54. 

Corroborationr^AoooTnpliee.   See  sub 

Habeas  Oorpus." 

Intent  to  defraud.    See  sub  **  Bank- 


it 


ruptcy. 


Opinion  of  witness.   See  sub  **  False 


Pretences," 


Previous  conviction.  See  suh  '*  Prac- 


tice." 


Prisoner  —  Order   on   governor   qf 

prison.    See  sub  "  Habeas  Oorpus." 

Statement  made  bydeceased  person 

in  prisoner's  presence — fVhen  admissible. 
— ^A  mere  8&>tement  not  amounting  to 
a  dying  declaration,  made  by  a  de- 
ceased person  in  the  presence  of  an 
accused  person,  oueht  not  to  be  admitted 
as  evidence  against  such  accused  unless 
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it  is  aooompaoied  by  endenoe  wbioh 
would  justify  the  jury  in  finding  that 
such  statement  was  made  npon  an  oooa- 
sion  when  the  aoonsed  haa  an  oppor- 
tunity of  answering,  and  might  reason- 
ably  be  expected  to  answer  it,  and  in 
drawing  an  inference  from  his  omitting 
to  deny  or  qnestion  it,  or  from  his  lan- 
guage or  demeanour  that  he  did  not 
dissent  from  the  truth  of  it.  The  ques- 
tion whether  there  is  any  such  evidenoe 
for  the  consideration  of  the  jury  is  for 
the  Court  to  decide.  If  the  Oourt  thinks 
there  is  such  eyidence,  the  weight  of  it 
and  the  inference  to  be  drawn  from  it, 
for  the  jury  to  determine.  (Beg,  v. 
8mUh.    Jan.  1837.    0.  0.  Ot.)    470. 

EzoiBB — Dog  licence — Cert'^aie  of  exemp- 
Hon — Befnealh%f  Commieeionere  to  grant 
certificate — Junsdiciion  ofjuetiees  to  re- 
view deciaion  of  Com/mieetonere — Offences 
of  trifling  nature — Cuetoms  and  Inland 
Bwenue  Act,  1878  (H  A  4S^  Vict.  c.  15), 
s.  22 — Summary  Jwriedieiion  Acty  1879 
(4SiA4S  Vict.  c.  49),  s.  16.— The  respon- 
dent was  summoned  for  keeping  a  dog 
without  having  a  licence  or  a  cc^ificate 
of  exemption  under  sect.  22  of  the 
Customs  and  Inland  Beyenue  Act^  1878. 
He  had  preyiously  made  an  application 
under  i£&t  section  for  a  cer&ncate  of 
exemption,  but  the  Commissioners  of 
Inland  Revenue  had  refused  to  grant 
such  certificate,  on  the  gpround  that,  in 
their  judgment,  he  was  not  entitled  to 
receive  it.  When  the  case  came  b^ore 
the  justices  they  admitted  evidence  on 
behalf  of  the  respondent  to  show  that 
he  was  entitled  to  receive  a  certificate 
of  exemption  under  the  section,  and, 
although  the  respondent  had  neither  a 
licence  nor  a  certificate  of  exemption, 
they  refused  toconvict  him  on  the  gpround 
that  he  was  a  person  who  was  entitied 
to  receive  a  certificate  of  exemption, 
and  they  were  of  opinion  that  under  the 
circumstances  the  offence  was  of  so 
trifling  a  nature  that  it  was  inex- 
pedient to  inflict  any  punishment. 
Held  (1)  that  the  justices  had  no  juris- 
diction to  review  the  decision  of  the 
Commissioners,  and  had  no  power,  there- 
fore, to  consider  whether  the  respon- 
dent was  or  was  not  entitied  to  such 
certificate  of  exemption;  and  (2)  that, 
as  the  respondent  had  neither  a  licence 
nor  a  certificate  of  exemption,  the 
j  ustioes  could  not  in  point  of  law  have 
sound  that  tiie  refusal  to  pay  the  tax 
was  a  ''trifling   offence"  within  the 


meftoing  of  seot  16  of  the  SamiBAXj 
Jurisdiction  Act»  1879,  and  that  thej 
were  therefore  bound  to  ooxiTict. 
(PhiUipe  V.  Evane.  Feb,  1896.  Q.  B. 
Div.)   376. 


Inland  Revenue  —  Licence  —  Si 


tary  to  "  waich  duh  '* — SolieiHng 
for   watchse  —  Liability    to  penaHy  — 
"Bon&  fide  tra/oeOer'' —  Bevewue    Ad, 
1867  (30  &  31  Viet.  c.  90),  m.  1,  3, 17.— 
The    respondents     formed    and    were 
secretaries  of  two  ''watch  dubs,**   the 
proprietors  of  which  were  in  one  case 
a  watchmaker  in  London  and  in   tiie 
other  case  a  licensed  dealer  in  plate 
in  London.     The  respondents  induoed 
persons  to  join  these  clubs,  and  the 
members  paid  a  weekly  subsoriptiQa  to 
the  respondents,  and  at  certain  intervals 
a  ballot  was  held,  and  the  suooessfnl 
member  became  entitied   to  a    silTer 
watch.    The  respondents  did  not  keep 
watches  in  stock,  but  they  communi- 
cated the  order  to   the   principals  in 
London,  and  the  watch  whs  sent  to  the 
member  entitied  to  it.    The  respondents 
received  a  commission  on  each  trans- 
action, and  all  the  transactious  were 
carried  on  in  the  places  where  the  re- 
spondents  resided.      Held,    that    the 
respondents   came    within    the   prohi- 
bition of  sect.  17  of  the  Revenue  Act, 
1867,    as   "persons   soliciting,    taking, 
or    receiving    orders"     for     eTcisabie 
articles  without  having  a  proper  licence, 
and  that  they  did  not  come  within  the 
exemption  in  that  section  as  *'  band  fide 
traveUers.    {Killich  v.  Qraham ;  Liviem 
V.  Burchell  May,  1896.  Q.  B  Div.)  376. 

ExTBABiTiON.    See  also  evb  "  Larceny  by 
Bailee.*' 

Fal8ifl4iation  of  accotmie  by  officer  of 


?ublic  company — The  crime  of  faux — 
^otoer  to  swrrender  in  respect  offaleificu^ 
turn — Extradition  Treaty  wUh  France, 
1878,  art.  3,  claueee  2,  IS— EoBtradiium 
Act,  1870  (33  <l&  34  Vict,  c  52).  Firet 
Schedule. — An  order  of  committal  made 
against  a  prisoner,  who  had  been  a 
member  or  director  of  a  public  company 
in  France,  for  his  extradition  to  ths 
French  Qovemment^  specified  as  one  of 
the  offences  **faux  (falsification  of 
accounts  and  using  falsified  accounts)." 
The  committing  magiBtrate  had  come  to 
the  conclusion  that  there  was  no  evi- 
dence of  forgery  or  such  falsifioa- 
tionof  accounto  as  would  amount  to 
forgery,  accorcUng  to  English  law,  but 
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that  thera  was  stiffioittit  evidBiioe  of 
snoh  falfliftcation  by  the  priaoner 
in  his  oharaoter  of  pnblio  officer  of  a 
company  as  would  constitute  a  crime 
according  to  English  law,  and  also 
according  to  French  law  as  /atM,  or 
forgery  within  the  Oode  P6nal.  Held, 
that  the  falsification  of  acconnts  chared 
was  a  crime  within  the  Extradition 
Trea^  with  France,  as  coming  within 
the  18th  clause  of  art.  3  (English 
version),  and  within  the  2nd  clause  of 
the  same  article  (French  version)  as 
favM ;  that  such  falsification  was  a  crime 
according  to  French  law,  being  /aua?  or 
forgery  within  art.  147  of  the  Code 
P^nal ;  that  it  was  also  a  crime  accord- 
ing to  Enelish  law,  within  sect.  88  of  the 
Larceny  Act,  1861,  and  sect.  1  of  the 
Falsification  of  Accounts  Act,  1875,  and 
that  it  was  an  extradition  crime  within 
the  first  schedule  of  the  Extradition  Act, 
1870,  and  was  therefore  a  crime  in 
respect  of  which  extradition  could  be 
granted,  but  that  the  order  should  be 
amended  by  adding  words  to  show  that 
the  falsification  was  in  the  character  of 
director,  officer,  or  member  of  a  public 
company.  {Ba  Arton  (No.  2).  Feb. 
189^    Q.  B.Div.)    277. 

Fuffitive  crimmal — British  subject — 


Jwrisdiction  of  British  Qoverwment  to 
swrrender  British  subject  to  Belgium — 
Treaty  between  Great  Britain  and 
Belgiumr-'Extradition  Act,  1870  {SH  & 
84  Vict.  c.  52),  8.  6. — By  an  extradition 
treaty  made  between  the  British  and 
Belgian  Governments  —  to  which  the 
Extradition  Acts  were  applied  by  Order 
in  Council — ^it  was  provided  that:  "In 
no  case,  nor  on  anv  consideration  what- 
ever, shall  the  High  Oontracting  Parties 
be  bound  to  surrender  their  own  sub- 
jects." Held,  that,  under  this  treaty, 
while  the  executive  Government  of  this 
country  are  not  bound  to  surrender  a 
fugitive  criminal  who  is  a  British 
subject,  they  have  a  discretion  to  sur- 
render and  may  surrender  such  person, 
although  a  British  subject,  upon  a 
'grima  facie  case  being  made  out  and 
the  requirements  of  the  Extradition 
Acts  beinff  duly  complied  with.  (Be 
QaLwey.    Jan.  1896.    Q.  B.  Div.)    218. 

FolUicdL  offence-^Ana/rchism,    See 


8ub  "  Habeas  Corpus.'* 

Faotobt. — Bleaching  and  dyeing  works — 
Hooking,  lamping^  packing — Factory  and 
Worhshap  Act,  1878  (41  Vict.  e.  1%),  s.  93,  | 


Fowih  BeheduU^  Fart  I,  sect.  2.— By  the 
Factory  and  Workshop  Act,  1878,  in  the 
Fourth  Schedule,  Part  1,  sect.  2,  bleach- 
ing and  dyeinff  works  are  d^ned  as 
"any  premises  in  which  bleaching,  beet- 
ling, dyeing,^  calendering,  finishing, 
hooking,  lapping,  and  making-up  and 
packing  any  yam  or  cloth  of  any  mate- 
rial, or  the  dressing  or  finishing  of  lace, 
or  any  one  or  more  of  such  processes,  or 
any  process  incidental  thereto,  are  or 
is  carried  on."  By  sect.  93,  the  word 
•'factory"  means  ''textile  factory  and 
non-textile  factory,"  and  "non-texiile 
factory "  includes  any  places  named  in 
Part  1  of  the  Fourth  Schedule.  The 
respondents  were  engaged  in  hooking 
lapping,  making-up,  and  packing  doth 
for  en>ortation,  which  they  received  in 
a  finished  state  from  the  manufacturers. 
They  were  summoned  by  the  appellant 
for  employing  a  young  woman  contrary 
to  the  Factory  Acts.  It  was  contended 
on  behalf  of  the  respondents  that  their 
premises  were  not  a  f actoir  within  the 
meaning  of  the  Act,  as  the  hooking, 
lapping,  makinp^-up,  and  packing  were 
not  carried  on  incidentally  to  bleaching 
and  dyeing.  The  magistrates  decided 
in  favour  of  the  respondents.  Held, 
that  the    decision  was  wronff,  as  the 

Premises  came  within  "bleadbing  and 
yeing  works  "  as  defined  by  the  Act, 
though  not  within  the  ordinary  sense. 
{Rogers  v.  The  Manchester  Central  Fack- 
iTig  Company,    Jan.  1898.    Q.  B.  Div.) 

0«70* 


Dangerous    maehineTy — Fwicin^-^ 


Factory  and  Workshop  Act,  1878  (41 
Vict.  c.  16),  s.  5  {Sy-Factory  and  Work- 
shop Act,  1891  (54  A  55  Vict.  c.  75),  s.  6 
(2). — ^Machinery  maj  be  dangerous 
within  sect.  5  (3)  of  the  Factory  and 
Workshop  Act,  1878  (41  Vict.  c.  16),  as 
amended  by  sect.  6  (2)  of  the  Factory 
and  Workshop  Act.  1891  (64  &  55  Tict. 
c.  75),  although  it  is  machinery  from 
the  use  of  which  no  danger  would  arise 
were  it  worked  with  absolute  care. 
Whether  machinery  is  or  is  not  dan- 
gerous within  that  enactment  depends 
upon  whether  or  not  there  is  in  the 
ordinary  course  of  things  a  substantial 
probability  of  danger  arising  from  its 
use ;  and  this  is  in  all  cases  a  Question  of 
fact  and  degree.  (Hindle  v.  Birtwistle. 
Oct  1896.    Q.  B.Div.)    508. 

Machinery-^Factory  and  Workshop 


Act,  1878  (41  A  42  Viet,  c  16),  s.  9.— 
Sect.  9  of  the  Factory  and  Workshop 
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Aot^  1878,  proTidee  that,  *'  A  child  shall 
not  he  allowed  to  oloan  any  part  of  the 
machinery  in  a  factory  while  the  same 
is  in  motion."  Held,  that  the  construc- 
tion of  this  section  is  tibat  "  a  child  shall 
not  he  allowed  to  clean  any  part  of 
the  machinery  while  the  machinery 
is  in  motion  ;  and  therefore  that  a 
child  cannot  dean  a  fixed  part  of  tbe 
machine  while  the  machine  is  in  motion. 
(Pearson  v.  The  Belgian  MUle  Company 
Limiied.    Feh.  1896.    Q.  B.  Div.)    241. 

Factobibb  and  Wo^ZBKOFB.^Machinery 
— Fencing  —  "  AU  dangerous  parte  of 
machinery*^  —  Power  of  magietrate  to 
determine  what  constitutes  dangerous 
machinery  —  Factory  and  Workshop 
Act,  1878  {41  &  4^  Vict.  c.  16),  ».  5— 
Factory  and  Workshop  Act,  1891 
(U  A  ^  Viet.  c.  75),  s,  6.— By  the 
Factory  and  Workshop  Act  of  le91  it 
is  provided  that  ''  all  dangerous  parts 
of  machinery  "  are  to  he  securely  fenced 
The  power  of  determining  what  con- 
stitutes "  dangerous  machmery,"  which 
formerly  might  he  settled  by  aroitration, 
is  now  transferred  to  the  magistrate. 
Upon  an  information,  under  sect.  6,  sub- 
sect.  2  of  the  Factory  and  Workshop 
Act,  1891,  laid  by  a  factory  inspector,  it 
appeared  that  a  boy  employed  by  a  tin 
manufacturer  had  suffered  bodily  injury 
whilst  workine  a  steam  power  press  for 
shaping  tin  plates  for  boxes  and  cans. 
The  machine,  which  was  worked  by  steam 
power,  was  put  in  motion  by  a  treadle 
whereby  an  upper  die  descended  upon  a 
lower  die  in  oraer  to  stamp  the  tin  plates. 
The  boy's  fingers  were  caught  between 
the  two  dies  and  injured.  The  magis- 
trate dismissed  the  information  on  the 
ground  that  the  part  of  the  machine 
where  the  accident  occurred  was  not 
part  of  dangerous  machinery  which 
required  to  be  fenced  under  the  Act. 
Held,  that  the  effect  of  sect.  6,  sub- 
sect.  3,  of  the  Act  of  1878  as  amended 
by  sect.  6,  sub-sect.  2,  of  the  Act  of 
1891,  is  general  and  is  not  confined  to 
the  particular  class  of  machinery  men- 
tioned in  the  previous  part  of  the  sec- 
tion. {Redgrave  v.  lAoyd  and  Son. 
April,  1895.    Q.B.Diy.)    149. 

Workshop  open  on  Swnday — Persons 

of  Jewish  religion — "  (ypenfor  traffic  on 
awnday  " — Factory  ana  Workshop  Act, 
1878  (41  &  42  Vict.  c.  16),  s.  61.— Sect.  61 
of  the  Factory  and  Workshop  Act,  1878, 
.  enables  a  person  of  the  Jewish  religion 
to  employ,  on  oertain  conditions,  yoong 


personB  or  women  of  the  Jewislx  reHg^ioii 
in  his  workshop  or  factory  on.  Sunday* 
provided  that  the  workshop  or  factoiy 
shall  not  be  "open  for  traffic  on.  San- 
day."    The  appellant,  whose   bunjnftitn 
was  to  make  butfcon-holea  for    tftiJora, 
made  arrangements  with  his  onstomefrs 
to  make  button-holes  on  their  g^armeoitB 
for  certain  prices;   and  the  garmento 
were  sent  to  his  workshop  and  fetohed 
away  when  the  work  was  done.    PexBons 
of  the  Jewish  religion  were  employed  in 
the  workshop  on  Sunday,  and  the  ^rork- 
shop  was  open  on  Sunday  in  order  that 
customers  might  send  or  fetch    a^raj 
garments  in  pursuance  of  arrangements 
previously  made,  but  it  was  not  open  for 
the  making  of  arrangements  with  old  or 
new  customers,  or  for  the  reoapt    ot 
work  from  casual  customers,  or  for  the 
payment   or   settlement    of   aooonnta. 
Held,  that  the  workshop  was  not "  open 
for  traffic  on  Sunday  "  within  the  mean- 
ing of  sect.  51.    (GMdstein  y.  VoMMhan, 
March,  1897.    Q.  B.  Div.)    523. 

Falsb  Pbbtekcbb. — Evidence — Opinion  of 
witness — Permissihle  (mesHon — Zkiroeay 
a/nd  nvisdemsanour — Practice  —  Indid- 
msnt — Multiplying  counts  in — Effect  of 
new  sentence  on  person  released  on 
licence--27  &  28  Vict.  c.  47,  s.  9.— On 
the  trial  of  an  indictment  for  obtaining 
goods  and  credit  by  false  pretences,  3 
the  alleged  false  representation  is  in 
writins,  it  is  permissible  to  ask  the  per- 
son who  is  alleged  to  haye  been  de- 
frauded, what  opinion  he  formed  on 
seeing  the  writing.  A  person  conyicted 
of  obtaining  go^is  by  false  pretences 
cannot  subsequently  on  the  same  facts 
be  conyicted  of  larceny.  The  counts  in 
an  indictment  should  be  restricted  to 
those  only  which  are  necessary  to 
formulate  the  charge  against  the  defen- 
dant ;  to  multiply  &em  is  to  embarrass 
the  defendant  in  his  d^enoe.  Per 
Hawkins,  J. :  If  the  counts  in  an  indict- 
ment aie  numerous,  it  is  reasonable  to 
ask  the  court  to  try  each  count  sepa- 
rately. And  also  per  Hawldns,  J. :  A 
Oourt  in  passing  a  sentence  on  a  person 
who  has  oeen  released  on  licence  has  no 
jurisdiction  to  order  that  the  new  sen- 
tence shall  be  concurrent  with  the  un- 
expired portion  of  the  old  sentenoe, 
which  the  convict  becomes  liable  to 
complete,  {fieg.  y.  John  King.  Noy. 
1896:    0.0.  R.)    447. 


Beeeivinf  goods  obtained  by— Praettes 

— Form  of  tnofotmeni.*— Two  prisoners, 
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'  Farrell  and  Taylor,  were  charged  in  an 
indictment  which  contained  fonr  oonnts 
of  which  the  first  and  leoond  counts 
charged  Farrell  with  obtaining  goods 
bj  f ^se  pretences,  the  alleged  false  pre- 
tences being  set  ont  in  the  nsnal  form. 
The  third  and.  fourth  connte  charged 
that  Taylor  unlawfully  received  the 
goods,  unlawfully,  knowingly,  and  de- 
signedly obtained  by  false  pretences. 
The  false  pretences  by  which  it  was 
alleged  that  Farrell  obtained  the  goods 
were  not  set  out  in  the  third  and  fourth 
counts.  Upon  a  writ  of  error  it  was 
contended  on  behalf  of  Taylor  that  the 
indictment  was  insufficient,  as  it  did  not 
state  in  the  third  and  fourth  counts 
what  the  false  pretences  were  by  means 
of  which  it  was  alleged  that  the  goods 
had  been  obtained.  Held,  that  the 
indictment  was  good  and  sufficiently 
set  forth  the  charge  against  Taylor. 
(Taylor  v.  The  Queen,  Oct.  1894.  Q.  B. 
Div.)    45. 

FoBBioN  EiTLiSTMisirr  Act,  1870  {S3  A^ 
Vict.  c.  90 — ConatituHonal  law — British 
subject  out  of  jurisdiction — Application 
of  statute — Construction  of  statutes — 
Prepa/ring  mUita/ry  expedition  against 
friendly  State — Proclamation  of  Act — 
Coming  into  operation  of  Act — Criminal 
law — indictment — Necessary  averment — 
Matter  of  inducement — Sufficiency  of 
general  allegation — Conclusion  contra 
pacem  — Allegations  of  allegiance, — ^A 
British  subject  is  capable  of  committing 
a  crime  within  the  jurisdiction,  while 
he  is  himself  without  Her  Majesty's 
dominions.  A  British  subject  who  is 
outside  Her  Majesty's  dominions  com- 
mits an  offence  against  the  Forei^ 
Enlistment  Act,  1§70,  if  he  assists  m 
the  preparation  or  fitting  out  of  an 
expedition,  unlawful  under  that  Act, 
which  is  prepared  or  fitted  out  within 
Her  Majesty's  dominions.  Semble,  a 
British  subject  commits  an  offence 
against  the  Foreien  Enlistment  Act, 
lb70,  if  he  is  employed  in  an  unlawful 
expedition  against  a  friendly  State,  even 
if  he  be  so  employed  outside  Her 
Majesty's  dominions.  A  statute  is  to 
be  construed  prima  facie  to  apply  only 
to  the  United  Kingdom,  but  a  statute 
applicable  to  Her  Majesty's  dominions 
is,  if  the  context  permits,  to  be  construed 

^  as  applying  to  all  British  subjects 
wherever  they  may  be.  Where  it  is  pro- 
vided that  a  statute  shall  come  into 
operation  in  a  certain  uresk  after  the 


occurrence  of  a  certain  event,  it  is  suffi- 
cient in  an  indictment  for  an|  offence 
against  the  statute  to  allege  geoierally 
that  the  statute  was  in  operation  at  the 
time  when,  and  in  the  place  where,  the 
offence  is  alleged  to  nave  been  com- 
mitted. The  conclusion  of  an  indict- 
ment that  the  offence  is  against  ^the 
peace  of  the  Queen,  is  an  allegation  that 
the  person  charged  therein  is  a  Britii^ 
subject.  (Beg,  v.  Jameson  and  others, 
July,  1896.    Trial  at  Bar.)    392. 

FoBGBBY.  —  TeJeorom.  —  See  sub  ♦'Prac- 
tice." 

Gaming  and  Betting. — Betting  house — 
Persons  found  therein — Jurisdiction  of 
magisiArate  to  require  such  persons  to 
enter  into  recognisances—^  Ren,  8,  c.  9, 
s.  \4i— Gaming  Act,  1845  (8  «fe  9  Vict, 
c.  109),  s,  3— Betting  Act,  1863  (16  &  17 
Vict,  c,  119),  s,  11. — Persons  who  are 
arrested  under  sect.  11  of  the  Betting 
Act,  1853,  in  a  house  which  is  a  betting 
house  within  the  meaning  of  that  Act, 
may  be  brought  before  a  magistrate,  and 
the  magistrate  has  jurisdiction,  under 
sect.  14  of  33  Hen.  8,  c.  9,  to  require 
such  persons  to  enter  into  recognisances 
"no  more  to  plav,  haunt,  or  exercise 
from  thencefoi'th '  at  any  gaming  house, 
although  the  only  evidence  against  such 
persons  is  that  they  were  found  in  such 
house.  (Mwrphy  v.  Arrow,  Nov.  1897. 
Q.  B.  Div.)    662. 

Betting  —  Lottery  —  Coupon    com' 


petition — Prizes  for  selecting  vyinners  in 
norse  races — Issue  of  coupons  attached 
to  newspaper — Lottery  Acts  (42  Geo,  3, 
c,  119,  8.  2 ;  4  Geo,  4,  c.  60),  s,  USetting 
Acts,  1863  and  1874  (16  &  17  Vict,  c,  119, 
ss,  1,  3,  4 ;  37  Vict.  c.  15,  s.  3,  sub-sect.  3). 
The  appellunte,  who  were  respectively 
the  proprietor  and  publisher  of  a  certain 
newspaper,  and  the  owner  and  occupier 
of  the  office  where  it  was  published,  all 
.  having  the  care  and  management  of  the 
business,  published  in  Uieir  paper  a 
"coupon  competition,"  which  consisted 
of  a  prize  offered  for  selecting  the 
winners  in  a  specified  horse  race.  In  a 
certein  issue  of  their  paper  thev  offered 
a  prize  of  lOOZ.  for  placing  1st,  2nd,  3rd, 
and  4th  in  the  "Grand  National," 
which  was  to  be  run  a  few  days  after. 
In  the  newspaper  and  underneath  this 
notice,  were  the  coupons,  of  which  there 
were  twenty-five  in  number.  According 
to  the  "coupon  conditions,"  the  first 
coupon  ooula  be  filled  up,  cut  out,  and 
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sent  in  for  the  competition  free  of  charge, 
and  a  competitor  was  not  required  to  nee 
more  than  the  one  free  oonpon  if  he  so 
desired.  There  was  no  limit  to  the 
nnmher  of  coupons  that  might  he  sent 
in,  hut  if  any  of  the  other  twenty-four 
hlank  coupons  were  sent  in,  one  penny 
stamp  would  have  to  be  sent  with  each, 
and  u  the  whole  twenty-five  were  sent 
in,  28.  would  have  to  l>e  sent.  Predic- 
tions could  also  be  sent  on  plain  paper 
if  accompanied  by  one  free  coupon,  and 
if  more  than  one  competitor  succeeded 
in  ffettine  the  prize,  the  money  was  to 
be  divided  equally.  Remittances  were 
received  at  the  omce  in  respect  of  this 
competition.  Held,  that  this  competition 
did  not  constitute  a  lottery  within  the 
meaning  of  the  Lottery  Acts,  and  that  the 
appellants  had  not  committed  any  offence 
eitner  under  the  Lottery  Acts  or  under 
the  Betting  Acto  1853  and  1874  {8tod- 
dart  and  others  v.  Sagar ;  8agar  v. 
Stoddart  omd  others,  Aug.  1895.  Q.  B. 
Div.)    165. 


Keeping  premises  for  persons  resort- 

ing  thereto  to  bet — Nature  of  offence — 
Bets  by  letter  or  telegram — "  Resorting  " 
— PenaMies — Betting  House  Act.  185o— 
Practice — Indictment  for  offences  not 
charged  in  summary  proceedings  — 
Vexatious  Indictm^s  Acts  —  Points 
not  reserved  by  case — Practice  of  Court 
ae  to  sending  ba^ik  cases  for  re-state- 
ment, — The  offence  created  b^  the  first 
portion  of  sect.  1  of  the  Betting  House 
Aot»  1853,  cannot  be  proved  by  evidence 
of  directions  communicated  to  the 
keeper  of  the  premises  unaccompanied 
by  evidence  tending  to  show  that  the 
purpose  for  which  the  premises  were 
kept  was  for  the  betting  with  persons 
resorting  thereto  in  person.  The  offence 
created  DY  the  enactment  being,  how- 
ever, the  Keeping  open  premises  for  the 
purpose  of  bettmg  with  persons  resort- 
mg  thereto,  if  the  evidence  shows  that 
the  premises  were  kept  for  such  purpose 
it  is  unneoessaiy  to  prove  actual  per- 
sonal resorting  thereto  on  the  part  of 
any  persons,  l^er  Hawkins,  J.  ( Wriffht» 
J.  dissentiente) :  A  person  convicted  of 
keeping  open,  &c.,  a  place,  contranr  to 
sect  1  of  the  Betting  House  Act,  1853, 
is  not  liable  to  more  than  one  penalty 
in  respect  of  the  keeping  open,  &c.,  of 
such  place  upon  any  one  occasion. 
Where,  upon  the  hearing  of  a  summons 
before  a  Oourt  of  summaiy  jurisdiction, 
the  defendant  is  entitled  under  sect.  17 


of  the  Jurisdiction  Act.  1879,    to  dbaim, 
and  does  daim,  to  be  tried  bjr  &  J  V7» 
the  position  of  matters  becomes  there- 
after the  same  as  if  the  defendant  bad 
been  charged  with  an  indictable   ofEenee 
and  not  with  an  offence  punialutble  on 
summary    conviction,     tn    saofa.     oaae^ 
therefore,  if  the  offence  charged,   in  the 
summons  was  one  of  the  offemoee    to 
which  the  Yexatious  Indictments  Acts 
apply,  the  statute  30  &  31  Yict.  c  3S 
renders  it  lawful  for  the  proeecation  to 
present  an  indictment  to  the  grand  jmrj 
alleging  a  different  offence  to  that,    or 
containing  counts  alleging  ofEences  other 
than  that,  in  respect  of  'vniich  the  defen- 
dant was  committed  for  trial,  provided 
that  such  other  offences  are,    in     the 
opinion  of  the  Oourt  in  or  before  vvhicfa 
the  indictment  is  preferred,  justified  hj 
the  evidence  given  before  the  Goart  of 
summary  jurisdiction.     The  Oourt  for 
Orown  Oases  Reserved  will  only  send  a 
case  reserved  for  its  opinion  back  to  be 
restated  where  anything  arises  which  is 
incident  to  a  point  whidi  is  raised,  and 
with   regard   to   which    the    Oouit    ia 
desirous  of  further  information.    It  will 
not  do  so  for  the  purpose  of  raisinje*  a 
fresh  point.    (Beg.  ▼  Broum.  Nov.   Iw4. 
0.0.  R.)    81. 


— -  Payment  of  lost  bets  in  fublic-houee 
— Bets  made  elsewhere — **  Unng  house  for 
purpose  of  betting  with  persons  resorting 
ihereto  " — Knowingly  '^permitting"  houae 
to  be  so  used-— Betting  Act,  1853  (16  A 17 
Vict.  c.  119),  M.  1,  3. — The  mere  payment 
of  bets  which  have  already  been  lost  is 
not  "  bettinff "  within  the  meaning  of 
the  Betting  Act,  1853 ;  andconsequentlT 
the  habitual  user  by  a  professional  book 
maker  of  the  bar  of  a  public-house  for 
the  purpose  of  meeting  and  paying  to 
customers  bets  which  had  previously 
been  made  elsewhere  and  lost  by  him 
is  not  a  user  of  the  place  '*  for  tfaie  pur- 
pose of  betting  with  persons  resorting 
thereto,"  withm  the  meaning  of  sect.  S 
of  the  Act ;  and  neither  the  bookmaker 
nor  the  licensee  of  premises,  who  know- 
ingly permits  his  nouse  to  be  so  used, 
can  be  convicted  under  the  section. 
(Bradford,  Oommissioner  of  Police,  v. 
Dawson  and  Parker.  Deo.  1896,  Q.  B. 
Div.)  473. 

Beady-money   hettinff^'Ueing  plaes 


for  betting  u>ith  persona  resorting  inereio 
—  Betting  with  customers  resorti$ig 
to  publio-house'^Money  paaeing  outeids 
house  ^Betting   Home  Act,  1853.— A 
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person  who  liabitaally  resorba  to  the 
oar  of  a  publio-house  with  a  view  to 
meet  persons  coming  there  in  the 
character  of  customers  to  bet  with  him 
upon  the  contingency  of  horse  racing 
may  be  conyictM  under  16  &  17  Yict. 
c.  119,  s.  1,  of  using  such  place  for  the 
purpose  of  betting  with  persons  resort- 
ing thereto,  whether  the  money  staked 
upon  the  results  of  such  races  is  handed 
to  him  inside  or  outside  the  house.. 
(Beg.  V.  Wortcm,  Dec.  1894.  0.  0.  E.) 
70. 


—  UstTig  place  for  purposes  of  hetHng—' 
Incloswre  or  racecov/rse — Betting  hy  booh- 
makers — **  House,  office,  room,  or  other 
place's—Betting  Houses  ^cj  1853  (16  & 
17  Vict  e.  119),  ss.  1  and  3.— In  the 
expressions  "  house,  office,  room,  or 
otner  place  "  and  **  house,  office,  room, 
or  place,"  used  in  the  Betting  Act,  1853, 
the  word  "place"  is  to  be  limited  in 
meaning  to  a'  place  of  the  same  nature 
as  a  betting  house  or  office.  Adjoining 
a  racecourse,  and  forming  part  of  it, 
was  an  open  indosure,  surrounded  by 
iron  railings,  about  a  quarter  of  an  acre 
in  extent.  Li  this  inclosure,  on  one  side 
of  it,  stood  the  grand  stand.  Any 
member  of  the  public  was  admitted  hy 
the  owners  of  tne  racecourse  to  this 
inclosure  on  race  days  on  payment  of 
12.  The  number  of  persons  admitted 
on  race  days  raried  from  500  to  2000, 
and  of  these  a  certain  number  varying 
from  100  to  200  were  professional  book- 
makers. These  bookmakers  were 
admitted  on  exactly  the  same  terms  as 
any  member  of  the  general  public,  and 
had  no  special  riehts  in  the  inclosure. 
Of  the  other  members  of  the  public  in 
the  inclosure  the  greater  number  went 
there  for  the  purpose  of  backing  horses 
but  a  certain  number  did  not  bet  at  all. 
No  bookmaker  confined  himself  to  any 
fixed  spot  in  the  indosure,  or  used  any 
such  apparatus  as  a  desk,  stool,  umbrella, 
or  any  tent,  though  any  particular 
bookmaker  was  usually  to  be  found  in 
or  near  the  same  part  of  the  inclosure. 
No  betting  lists  were  exhibited.  With 
a  few  exceptions  betting  in  the  inclosure 
was  confined  to  races  just  about  to  be 
run.  The  practice  of  calling  out 
the  odds  was  largely  adopted  by  the 
bookm^ers  for  the  purpose  of 
attracting  the  attention  of  backers 
No  person  in  the  inclosure  had  any 
greater  or  less  right  ^o  act  as  a  book* 
maker  than  any  other  person,  although 


in  practice  only  a  small  number  acted  as 
such.  Some  bookmakers  betted  on 
credit,  but  sometimes  a  backer  was 
requii^od  to  deposit  his  stake.  The 
business  of  the  bookmakers  was  rival 
and  competing,  and  each  one  was  inde- 
pendent of  any  other  and  of  the  owners 
of  the  racecourse.  Held,  by  Lord 
Esher,  M.R.,  Lindley,  Lopes,  Smith, 
and  Ohitty,  L.JJ.,  Bigby,  £. J.  dissent- 
ing, that  this  inclosure  was  not  a  "  place  " 
within  the  meaning  of  the  Betting  Act» 
1853.  Hawhe  t.  Dunn  (76  L.  T.  Bep. 
355 ;  (1897)  1  Q.  B.  579)  disapproved  ol. 
{Powell  V.  The  Kempton  Parh  Bace- 
course  Company  Limited,  July,  1897. 
Ot.  of  App.}  561. 

Using  place  for  purpose  of  betting 


—''Place  "—16  &  17  Vict.  c.  119, ss.  1, 3.— 
The  respondent  on  three  successive  days 
stationed  himself  at  the  same  spot  on 
an  open  piece  of  ground  for  the  purpose 
of  betting  on  horse-races  with  any  per- 
son who  chose  to  bet.  The  spot  occupied 
by  the  respondent  was  a  bay  like  the 
stall  of  a  stable,  formed  by  a  hoarding 
at  the  respondent's  back,  and  on  either 
side  of  him  by  stays  supporting  the 
hoarding.  Held,  that  the  respondent 
was  using  a  "  place  "  for  the  purpose  of 
betting  with  persons  resorting  tnereto 
within  the  meaning  of  sect.  3  of  the 
Betting  Houses  Act,  1853.  {Liddell  v. 
Lofth(mse.    Feb.  1896.    Q.  B.  Div.)    249. 

Using  a  place  for  purposes  of  betting 


— "  What  is  a  place  "—BetUng  Act,  1858 
(16  &  17  Vict.  c.  19),  ss.  1  and  3.— The 
appellant,  a  professional  bookmaker,  on 
the  day  of  a  certain  horse  race,  stationed 
himself  at  a  particular  spot  on  a  piece 
of  ground  called  the  Pit  Heap,  with  his 
bade  against  the  hoarding  of  a  skittle 
alle7,  and  there  made  bete  on  the  race 
with  ^1  who  chose  to  bet  with  him.  The 
Pit  Heap  was  a  vacant  and  unindosed 
space,  to  which  the  public  were  allowed 
free  and  unrestricted  access  from  various 
sides,  and  on  the  day  in  question  a  large 
crowd  were  assembled  there.  The  appd- 
lant  remained  all  the  time  on  the  same 
spot,  but  it  was  not  in  any  way  droum- 
scribed  or  fenced  in  or  otherwise  distin- 
guished. Hdd,  that  the  appellant  was 
using  a  place  for  the  purpose  of  betting 
with  persons  resorting  thereto  within 
the  meaning  of  sect.  §  of  the  Betting 
Act,  1853.  (Melnany  v.  HOdreth. 
March,  1897.    Q.  B.  Div.)    604. 

— ^-  Uaing  place  for  purposes  of  betting — 
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the  jastiues  may  regard  the  facts  therein 
stated  as  proved  unless  there  is  other 
evidence  to  show  that  they  are  errone- 
ous. (Hewitt  V.  Taylor.  Feb.  1896. 
Q.  B.  Div.)    226. 


Adulteration  of  food — Milk — Certifi- 


cate of  analyst — Bufficiency  of— 38  &  39 
Vict.  c.  63,  M.  6,  18,  21,  and  Form  in 
Schedrde., — In  a  prosecution  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act,  1875, 
for  selling  milk  which  conto.ined  5  per 
cent,  of  added  water,  the  certificate  of 
the  analyst,  which  was  put  in  on  behalf 
of  the  prosecution,  stated  that  "  the 
sample  contain^  the  percentages  of 
foreign  ingredients  as  under,  5  per  cent, 
of  added  water,  to  the  prejudice  of  the 
purchaser.*'  Held,  that,  as  water  is  a 
constituent  of  all  milk,  it  is  not  suffi- 
cient for  the  certificate  to  state  that 
a  certain  percentage  of  water  has  been 
added,  but  that  it  ought  to  state  the 
total  pei'centage  of  water  found  in  the 
sample  and  the  constituent  parte  of  the 
sample,  and  that  the  certificate  there- 
fore was  insufficient  and  bad,  and  was 
rightly  rejected  as  evidence  in  support 
of  the  charge.  (Fortune  v.  Hanson. 
Jan.  1896.    Q.  B.  Div.)    258. 


Adulteration  of  food — MUk — False 


warranty — Time  of  service  of  svmmons 
— Sale  of  Food  and  Drugs  Act  Amend- 
ment Act,  1879  (42  <fe  43  Vict.  c.  30), 
s.  10. — The  provision  of  sect.  10  of 
the  Sale  of  Food  aud  Drugs  Act 
Am^dment  Act  (42  &  43  Yict.  c.  30) 
requiring  in  prosecutions  under  the 
Act  that  the  summons  should  be 
served  on  the  person  charged  with 
violating  the  provisions  of  the  Act 
within  twenty-eight  days  of  the  pur- 
oha^e  for]  teeti  purposes  of  the  food  or 
drug  where  the  food  or  drug  is  of  a 
perishable  nature,  applies  only  when  the 
person  so  ohargedj  is  (the  person  from 
whom  the  purchase  was  made.  As  to 
otbeirs,  service  within  a  reasonable  time 
is  Bu%sient.  (Cooh  v.  White.  Feb. 
1896.    Q.B.Div.)    229. 


Adadteration  of  food — Knowledge  of 


purchaser — Costs  against  magistrates — 
38  <fc  39  Yict.  c.  63,  s.  6.— W.  was  chargjed 
before  justices  with  selling  for  new  milk 
an  article  not  of  the  nature,  substance, 
and  quality  demanded,  contrary  to 
sect.  6  of  the  Food  and  Drugs  Act, 
1875.  A  sergeant  of  police,  acting 
under  H.'s  orders,  who  was  an  inspector 


under  the  Act,  purchased  the  milk  frond 
W.,  who,  when  he  was  asked  for  new 
milk,  sold  skimmed  and  charged  a 
penuy  a  pint,  the  usuU  price  for 
skimmed  milk.  The  justices  differed, 
one  being  of  the  opinion  that  oolj  a 
penny  a  pint  beiog  asked,  the  purchaser 
must  have  been  aware  it  was  skimmed 
milk  he  Wds  buying:  Held,  that  the 
knowledge  of  the  purchaser  was  im- 
material, and  case  remitted  to  the  bench 
to  convict.  The  respondent  W.  did  not 
appear,  but  the  magistrates  did :  Held, 
tnat  coats  in  such  a  case  could  be  given 
against  them.  (Hey wood  v.  Whitehead. 
July,  1896.     Q.  B.  Div.)    615. 


AduUeration  of  food — Frosecutionf— 


Proper  inspector  and  analyst  to  take  pro- 
ceedings—  Jurisdiction  of  magistrcde — 
38  <fc  39  Fic<  c.  63),  ss.  20,  27.— In  pro- 
ceedings a^inst  offenders  under  the 
Sale  of  Food  and  Drugs  Acts,  inspectors 
and  analysts  cannot  act  for  the  purpose 
of  taking  or  analysing  samples  or  other- 
wise putting  the  Acts  into  operation  for 
any  district  other  than  the  district  for 
which  they  have  been  appointed  A 
daii^  company  were  prosecuted  in  the 
G.  Folioe-court  under  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act,  for  selling 
adulterated  milk.  The  charge  was  dis- 
missed on  the  sround  that  they  had 
purchased  a  wi*itten  warranty  under 
sect.  25.  An  information  was  then  pre- 
ferred in  the  same  court  by  the;  same 
inspector,  and  upon  the  same  certificate 
of  analysiB,  against  the  vendor,  under 
sect,  ilj  for  giving  a  false  war- 
ranty in  writing  to  the  dairy  oom- 
pany.  The  premises,  both  of  the  vendor 
and  the  company,  were  situated  outside 
tiie  district  of  the  0.  court,  and  neither 
the  sale  by  the  vendor  to  the  dairy  com- 
pany nor  the  warranty,  nor  the  delivery 
of  the  milk  by  the  vendor  to  the  oom- 
pany,  took  place  within  the  district  of 
the  0.  court,  and  no  sample  was  taken 
at  the  place  of  deliveiy  to  the  dairr 
company  or  during  the  oonrse  of  snoh 
delivery,  and  neither  the  inspector  who 

{)ref erred  the  information,  nor  the  ana- 
yst  who  gave  the  certificate,  was  m- 
pointed  to  act  for  the  district  where  toe 
milk  was  sold  or  where  it  was  delivered 
to  the  purchaser : — Held,  that  there  had 
be^i  no  violation  of  the  acts  by  the 
vendor  within  the  district  of  the  Ch 
court,  and  that  that  court  had  therefore 
no  jurisdiction  to  deal  with  theinforma- 
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tion.  (Beg.  v.  Horace  Smith,  Metro- 
politan Police  Magistrate,  and  Kerr. 
March  1896.    Q.  B.  Div.)    307 


Article  not  of  quality  demanded — 

Invoice  and  label  on  article  supplied  to 
acZZer— TTorraniv— 38  &  39  Vict.  c.  63), 
Bs,  6,  25. — Neither  an  invoice  which 
contains  a  description  of  an  article 
sold,  nor  a  label  amzed  to  such  article, 
even  though  it  contains  the  words  "  war- 
ranted genuine  and  pure/'  can  of  itself 
constitute  a  written  warranty  withijithe 
meaning  of  sect.  25  of  the  Sale  of  Food 
and  Drugs  Act,  1875.  (Irons  v.  Von 
Trom/p.    March  1895.    Q.  B.  Div.)    132 


Margarine  —  Markina    c4Mes    and 


wrappers  —  Substance  sold  as  butter — 
Pvnmase  for  purpose  of  analysis — Ad- 
mission by  seller  that  substance  toos 
margarine  —  Analysis  condition  prece- 
dent to  prosecution  —  Margarine  Ad, 
1887  (50  &  51  Vict.  c.  29)— fifaZ«  of  Food 
and  Drugs  Act  1875  (38  <£  39  Vict  c.  63). 
The  Margarine  Act,  1887,  provides  by 
sect.  6  that  every  person  selling  mar- 

Sarine  by  retail,  save  in  a  package 
nly  branded  or  durably  marked,  shall 
in  every  case  deliver  the  same  to  the 
purchaser  in  or  with  a  paper  wrapper, 
on  which  shall  be  printed  in  capital 
letters  "margarine;  and  by  sect.  12 
that  all  procc^ings  under  the  Act  shaU, 
save  as  expressly  varied  by  this  Act,  be 
the  same  as  prescribed  by  the  Sale  of 
Food  and  Drugs  Act,  1875.  The  Sale 
of  Food  and  Drugs  Act,  1875,  provides 
that  an  inspector  may  obtain  samples 
of  food  and  drugs,  and  if  he  suspect  the 
same  to  have  been  sold  to  him  contrary 
to  the  provisions  of  the  Act,  he  shaU 
submit  the  same  to  be  analysed,  and 
shall  notify  to  the  seller  his  intention  to 
have  the  same  analysed.  If  it  appears 
from  the  certificate  of  the  analyst  that 
an  offence  against  some  one  of  the 
provisions  of  the  Act  has  been  com- 
mitted, the  person  causing  the  analysis 
to  be  made  may  take  proceedings  for 
the  recovery  of  the  penalty  therein  im- 
posed: Held,  that  it  was  a  condition 
precedent  to  the  right  of  a  purchaser 
to  take  proceedings  for  a  penalty  under 
the  above  Acts  that  he  should  ootain  a 
certificate  from  the  analyst,  and  that 
this  applied  even  in  the  case  where  a 
person  admitted  that  he  sold  margarine 
contraiy  to  the  provisions  of  the  Mar- 
garine Act,  1887.  {Smart  and  Son 
v.  WatU.    Pec.  1894.    Q.  B.  Div.)      62 


■  Penalties  imposed  by  police  maais- 
trate — Appropriation  of  same  by  Recetver 
of  Metropolitan  Police — Title  of  loeod 
authority — Municipal  Corporations  Act, 
1835  {5&e  Will  4,  c.  76),  s.  126— Jfeero- 
politan  Police  Courts  Act,  1839  (2  <l^  3 
Vict.  c.  71),  ss.  7  and  47 — Margarine  Act, 
1887  (50  A  51  Vict.  c.  29),  ss.  11  and  12. 
— A  penalty  recovered  before  a  metro- 
politan police  magistrate  under  sect.  6 
of  the  Margarine  Act,  1887,  in  the  case 
of  a  prosecution  by  an  "  officer,  inspector, 
or  constable  of  the  authority  who  shall 
have  appointed  an  analyst  within  the 
meaning  of  sect.  26  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  must  be  paid  to 
such  officer,  inspector,  or  constable,  and 
not  to  the  receiver  of  the  metropolitan 
police  district,  in  accordance  with 
sect.  47  of  the  Metropolitan  Police 
Courts  Act,  1839.  The  appropriation 
of  penalties  effected  by  sect.  26  of  the 
Sale  of  Food  and  Drugs  Act,  1877,  is  a 
"  proceeding  '*  within  the  meaning  of 
sect.  12  of  the  Margarine  Act  1887. 
Wray  v.  EUis  (1  E.  &  E.  276 ;  28  L.  J 
M.  C.)  considered  and  distinguished. 
(Beg.  V.  Titterton.  May,  1895.  Q.  B. 
Div.)    181 

Salmon  Fishbby  Acts. — Salmon — Instru- 
ment for  catching  —  Net — Gaffs,  vjires, 
snares,  or  "  other  like  instrument " — 
Whether  net  is  a  "like  instrument** — 
Salm^  Fishery  Act,  1861  (24  &  25  Vict, 
c,  109),  s.  8—  Salmon  Fishery  Act,  3873 
(36  &  37  Vict.  c.  71).  «.  18.— 8ect.  8  of 
the  Salmon  Fishery  Act  1861  — as  ex- 
tended by  sect.  18  of  the  Salmon  Fishery 
Act,  1873  —  provides  that  no  person 
shall  use  any  spear,  gaff  .  .  .  wire, 
snare,  or  other  "  like  instrument  **  for 
catching  salmon,  or  have  in  his  pos- 
session such  instruments  with  the  in- 
tention of  catching  salmon :  Held,  that 
a  net — even  thougn  it  be  by  reason  of 
the  smallness  of  its  meshes  an  improper 
and  illegal  net — is  not  a  "  like  mstru- 
ment"  to  a  wire,  snare,  or  any  of  the 
other  instruments  mentioned  in  the 
section,  and  that  a  person,  therefore, 
who  is  found  in  possession  of  such  a 
net,  with  the  intention  of  catohing 
salmon  therewith,  cannot  be  convicted 
under  the  section.  (Jones  and  Parry  v. 
Davies,    Jan.  1898.    Q.  B.  Div.)    706 

Sba  Fishbeibs.— "roArin^"—  "  Bem^ovina 
from  the  fishery  ** — Sea  Fisheries  (SheU 
Fish)  Regulation  Act  1894  (57  &  58  Vict, 
c.  26),  8.  1.— The  taking  of  shell  fish 
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from  the  bed  in  which  they  were  found, 
with  the  intention  of  taking  them  away 
altogether,  amounts  to  a  removal  of 
such  shell  fish  from  the  fishery  within 
bye-laws  made  under  sect.  1  of  the  Sea 
Fisheries  (Shell  Fish)  Regulation  Act, 
1894  (57  &  58  Vict.  c.  26),  even  though, 
as  a  matter  of  fact,  the  shell  fish  were 
in  the  result  not  actually  taken  away. 
(Thomson  v.  Bums,  Dec,  1896.  Q.  B. 
Div.)    491. 

Sbabch  Wabrant.  —  Form.  —  See    sub 
"  Practice." 


Sufficiency  of  information.    See  svb 

**  Justices  of  the  Peace." 

Shop  Hotjbs  Act,  1892. — Offence  created 
— Penalty  omitted. — 55  &  56  Viet.  c.  62, 
88.  3,  4,  5.— The  Shop  Hours  Act.  1892, 
enacts  by  sect.  3,  that  no  young  person 
shall  be  employed  in  or  about  a  shop  for 
a  longer  period  than  seventy-four  hours, 
induding  meal  times,  in  any  one  week  ; 
by  sect.  4,  that  in  every  shop  in  which  a 
voung  person  is  employed  a  notice  shall 
be  kept  exhibited  by  the  employer  in  a 
conspicuous  place  referring  to  the  provi- 
sions of  this  Act,  and  stating  the 
number  of  hours  in  the  week  during 
which  a  young  person  may  lawfully  be 
employed  in  that  shop ;  and  by  sect.  5, 
that  where  any  young  person  is  em- 
ployed in  or  about  a  shop  contrary  to 
the  provisions  of  this  Act,  the  employer 
shall  be  liable  to  a  fine  not  exceeding  IZ. 
for  each  person  so  employed.  Held, 
that  the  respondent  was  not  liable  to  a 
fine  under  sect.  5,  for  having  employed 
a  young  person  in  a  shop  in  which  the 
notice  required  by  sect.  4  was  not  kept 
exhibited.  (Hammond  v.  Puhford.  Dec., 
1894.    Q.  B.  Div.)    58. 


Young  person — Employment  partly 


indoors  and  partly  outdoors — Employ 
ment  "  in  or  about "  shop  for  more  than 
seventy-four  hours  in  one  week — 55  &  56 
Vict,  c!  62,  8.  3.— Sect.  3  of  the  Shop 
Hours  Act,  1892,  provides  that  no  voung 
person  shall  be  employed  "  in  or  about  a 
shop  for  a  longer  period  than  seventy- 
four  hours  in  any  one  week.  Held,  that 
the  words  "  in  or  about  a  shop  "  mean 
''  in  or  about  the  business  of  a  saop,"  and 
accordingly  that  where  the  duties  of  a 
young  person  employed  in  a  shop  are 
partly  indoor  and  partly  outdoor  duties, 
the  time  occupied  in  the  outdoor  duties 
must  be  counted  as  time  occupied  "  in 


or  about  the  shop  '*  within  the  meaning 
of  the  section.  (CoUman  v.  BoberU. 
Feb.,  1896.    Q.  B.  Div.)    273. 

Slauohtbb-hotjsb.  —  See     sub     "  Local 
Government." 

SxjMHABY  Jurisdiction. — See  sub  *' Jus- 
tice of  the  Peace." 


Claim  to  he  tried  by  jury.    See  sub 


«  Practice." 


Service     of     summ^ms.    See      sub 


"  Practice." 

—  LimitaMon.    See  sub  "  Practioe." 


SuMMABY  Pbocbdtjbb.  —  Continuing 
offence^-LiTnitation.  See  sub  "Prac- 
tice." 


Service    of    summons.      See     sub 

"  Practice." 

Thames  Gonsbbyancy. — Navigation  of 
barge — Apprentice  duly  bound^Bighi  of 
apprentice  to  act  as  lighterman — Might 
of  apprentice  to  assist  licensed  lighier- 
man  as  second  hand — The  Watermen 
and  Lightermen  Amendment  Act,  1859 
(22  &  23  Vict,  c.  cxxxiii.),  s.  54.— Bye- 
law  35  m^xde  thereunder — Bye-law  16  of 
the  Thames  Conservancy. — ^An  appren 
tice  properly  bouud  for  the  period  and 
in  the  manner  prescribed  by  the  Water- 
men Act,  1859,  is  an  apprentice  "  quali- 
fied according  to  the  Act,"  within  the 
meaning  of  sect.  54  of  the  Act,  and  he 
cannot  oe  convicted  under  that  section 
for  acting  as  a  lighterman  without 
having  a  Ucence.  Such  apprentice  may 
be  a  competent  person  to  assist  as  second 
hand  a  duly  licensed  lighterman  when 
navigating  on  the  river  Thames  a  barge 
of  over  fifty  tons  burden,  within  the 
meaning  of  the  16th  bye-law  of  the 
Thames  Conservancy,  as  the  words  in 
that  bye-law,  "one  man  in  addition," 
are  satisfied  by  there  being  on  board  to 
assist  an  apprentice  duly  bound  within 
the  meaning  of  the  Watermen  Act  and 
the  bye-laws  made  thereunder.  (Ghsling 
V.  Newton  and  Eaters.  March,  1895. 
Q.  B.Div.)    135. 

TiGKBT-OF-LBAVB. — Effect  of  ncw  sentence. 
See  sub"  False  Pretences." 

Tbamways. — Destruction  of  ticket — FaUure 
to  produce  to  inspector — Befusal  to  pay 
fare  again  —  Bye-laws — BeasonabUness- 
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— ^A  bye-law  made  by  a  tramwaj  oom- 
pany  requiring  passengerd  to  deliver  up 
their  tiokete  to  an  inspector  of  the  com- 
pany on  demand  or  pay  their  fare  over 
again  is  reasonable  and  good ;  and  the 
fact  that  the  passenger's  failure  to 
deliver  up  his  ticket  on  demand  is  not 
wilful,  but  due  to  his  having  ioadver- 
tently  lost  or  destroyed  it,  does  not 
relieve  him  from  the  obligation  to  pay 
his  fare  again.  Heap  v.  Day  (51  J.  P. 
213)  considered  and  approved.  (Hanks 
V.  Bridgman,  Feb.  1896.  Q.  B.  Div.) 
224. 


Production  of  ticket.    See  sub  "  Bye- 


law. 


Unsound  POO0. — Fruit  sold  wholesale — 
Sale  of  bulk  under  condition  that  un- 
sound portion  be  destroyed — Liability  to 
seizure  in  hands  of  retail  dealer  Ques- 
tions for  magistrates  and  jury — Bon4 
fides  of  sale — Public  Health  {London) 
Act  1891  (54  &  55  Vict  c.  76),  «.  47.— In 
order  to  convict  a  person  under  sub- 
sect.  3  of  sect.  47  of  the  Public  Health 
(London)  Act,  1891,  of  having  sold  for 
the  food  of  man  an  article  unfit  for  the 
food  of  man,  it  is  necessary  to  prove 
that  the  article  at  the  time  it  was  found 
in  the  purchaser's  possession  was  iliable 
to  be  seized  for  one  or  other  of  the 
reasons  stated  in  Hub-sect.  1  of  the 
section.  That  is  to  say,  because  being 
diseased,  unsound,  unwholesome,  or  unfit 
for  the  food  of  man,  it  was  exposed  for 
sale  or  deposited  in  some  place  over 
which  the  purchaser  had  control  for  the 
purpose  of  sale  or  preparation  for  sale. 
Fuither,  assuming  such  facts  to  be 
proved,  it  is  a  question  for  the  magis- 
trates or  jury,  having  regard  to  all  the 
circumstances  of  the  sale,  to  say  whether 
or  not  the  article  was  intended  for  the 
food  of  man  by  the  defendant  when  sold 
by  him;  and  whether,  if  it  was  repre- 
sented at  the  time  of  sale  not  to  be  so 
intended,  such  representation  was  made 
bond  fide.  So  held  by  the  majority  of 
the  court,  Mathew,  J.  dissentiente.  (keg. 
v.  Dennis.    May  1894.    0.  C.  R.)    21. 

Vaccination. — Neglect  to  procure  vaccina- 
tion— Justice  signing  summons — Neces- 
sity of  subsequent  order  being  signed  by 
same  justice — Vaccination  Act  1867  (30  & 
31  Vict.  e.  84),  s.  31. — It  is  not  necessary 
that  the  justice  who  grants  a  summons 
imder  sect.  31  of  the  Vaccination  Act, 
1867  should  afterwards  hear  the  case,  or 


sign  the  order  directing  the  vaccination 
to  take  place.  (Southcombe  v.  The 
Guardians  of  the  Yeovil  Union.  Jan. 
1897.    Q.  B.  Div.)    489. 


Notice — Service     of^Sufficiency    of 

service —  Vaccination  Act,  1867  (30  &  31 
Vict.  c.  84),  s.  31. — Personal  service  of 
the  notice  required  by  sect.  31  of  the 
Vaccination  Act,  1867,  to  be  given  to  a 
parent  to  have  his  child  vaccinated  is 
not  necessary,  nor  is  it  necessary  to  show 
affirmatively  that  such  notice  reached 
the  person  for  whom  it  was  intended. 
The  question  of  the  sufficiency  of  such 
service  is  a  question  of  fact  to  be  deter- 
mined  by  the  justices  upon  the  circum- 
stances of  each  particular  case.  (Hollo- 
way  V.  Coster.  Jan.  1897.  Q.  B.  Div.) 
487. 

Vaqbant. —  Wife  and  children  —  Wilful 
nealect  to  maintain — Bona  fide  belief  of 
adultery — Vagrancy  Act,  1824  (5  Geo.  4, 
c.  83),  s.  3. — The  respondent  T.  E.  was 
charged  under  sect.  3  of  the  Vagrancy 
Act,  1824,  for  that  he,  being  able  to 
work  and  maintain  himself  and  his 
wife  and  family  *•  wilfully  refused  or 
neglected"  to  do  so.  The  magistrates 
found  that  he  refused  to  maintain  his 
wife  because  of  the  bond  fide  belief  that 
she  had  committed  adultery,  and  that  he 
had  offered  under  certain  conditions  to 
support  his  children.  They  dismissed 
the  summons,  holding  that  under 
these  circumstances  T.  E.,  the  respon- 
dent, had  not  "wilfully  refused  or 
neglected  "  *-  Held,  that  the  magistrates 
were  right.  (Morris  v.  EdmoTids.  Aug. 
1897.    Q.  B.  Div.)    627. 

Volunteer  Corps. — Power  to  make  rules 
—  Loss  of  capitation  grant  through 
inefficiency  of  member  of  corps — Rule 
making  member  liable  for  loss — Ultra 
virea^Volunteer  Act  1883  (26  &  27  Vict, 
c.  65),  s.  24. — The  power  given  by  sect.  24 
of  the  Volunteer  Act,  1863  (26  &  27  Vict, 
c.  65)  to  officers  and  members  of  a 
volunteer  corps  to  make  rules  for  the 
management  of  the  property,  finances, 
and  civil  affairs  of  the  corps,  does  not 
authorise  them  to  make  a  rule  rendering 
any  member  of  the  corps  who  shall  fail 
to  make  himself  efficient,  and  to  earn  the 
Government  capitation  grant,  bable  to 
pay  to  the  funds  of  the  corps  a  sum 
equal  to  the  amount  of  Government 
capitation  grant  which  he  has  in  con- 
sequence failed  to  earn.    Per  Wright,  J. : 
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sion,  to  be  regarded  as  induced  by 
ondue  influence.  They  are,  therefore, 
admisaible  in  evidence  against  him, 
unless  excluded  by  the  provisions  of 
53  &  54  Vict  c.  71,  s.  27  (^).  The  pro- 
vision contained  in  46  &  47  Yict.  c.  52, 
s.  17,  that  the  notes  of  the  examination 
when  read  over  to  and  signed  by  the 
bankrupt  may  be  used  in  evidence 
against  him,  provides  merely  a  con- 
venient method  of  proof,  and  does  not 
exlude  oral  evidence  of  the  statements 
made  by  the  bankrupt  in  the  course  of 
such  examination.  Semhle,  "conduct," 
in  the  Bankruptcy  Act  18^,  s.  17  (1) 
refers  to  the  matters  specified  in  sect.  28 
of  that  Act.  (Beg,  v.  Erdheim,  June, 
1896.    Q.  B.  Div.).    356. 


Evidence  —  AdmiesibUity  —  Confes- 


sion— Inducement  to  confess — Duty  of 
prosecuting  counsel  and  solicitor  — 
jBail, — ^A  confession  made  in  conse- 
quence of  an  inducement  held  out  bv  a 
person  in  authority  is  not  admissible 
evidence.  A  statement  made  by  an 
accused  person  after  he  has  been  told 
that  it  will  be  better  for  him  to  speak 
the  truth,  cannot  be  admitted  as 
evidence  against  him.  Semble,  it  is  the 
duty  of  prosecuting  counsel  and  soli- 
citors having  the  charge  of  prosecutions 
to  satisfy  themselves  before  putting  in 
evidence  a  confession,  that  it  was  not 
made  under  such  circumstances  as  to  be 
inadmissible.  Semble,  bail  is  not  to  be 
withheld  unless  it  is  otherwise  impos- 
sible to  ensui-e  the  prisoner's  attend- 
ance at  the  trial.  {Beg.  v.  Bose,  Feb. 
1898.    0.  C.  Res.)    717. 


Evidence — Admissihility  of  confes- 


sion— Statement  of  fellow  prisoner  read 
and  acknowledged  by  her  in  prisoner*s 
presence,  and  prisoner's  statement  there- 
upon.— Where  one  of  two  prisoners  in 
custody  on  a  charge  against  them 
jointly  has  voluntarily  made  and  signt-d 
a  statement  implicating  the  other,  and 
such  statement  is  read  over  to  the 
person  implicated,  and  the  latter,  after 
bein^  cautioned,  makes  a  confession 
which  is  taken  down  in  writing,  and 
signs  it  when  so  written,  the  statement 
of  the  one  prisoner  and  the  admission  of 
the  other  may  be  given  in  evidence  on 
the  trial  of  the  latter.  (Beg,  v.  Hirst 
July,  1896.  Dugdale,  Q.O.,  Spec.  Com.) 
374. 


Evidence — Competence  of  prisoner's 


husband  to  give  evidence — Prevention  of 
Cruelty  to  Children  Act,  1894 — The 
offence  of  feloniously  causing  grievous 
bodily  harm,  where  the  person  allied 
to  have  been  injured  is  a  child  under 
sixteen,  is  not  an  "  offence  involving 
bodily  injury  to  a  child  under  sixteen 
within  the  meaning  of  the  concluding 
paragraph  of  the  schedule  to  the  Pre- 
vention of  Cruelty  to  Children  Act, 
1894,  and  in  such  a  case  the  prisoner 
and  his  or  her  wife  or  husband  are  not 
competent  witnesses.  (Beg,  v.  Elizabeih 
Boberts.    Aug.  1896.    Cave,  J.)    530. 


Evidence — Intent  to  defraud.    See 


sub  "  Bankruptcy." 


Evidence  —  Previous   conviction  — 


Meaning  of  "  convicted  '* — Finding  of 
jury  —  Prisoner  released  on  reeogni- 
savuyes — Offences  against  Coinage  Act, 
1861  (24  &  25  Vict,  c.  99),  ss,  9  and  12.— 
The  prisoner  having  been  found  guilty 
by  the  verdict  of  a  jury  of  any  of  the 
misdemeanours,  crimes,  or  offences  men- 
tioned in  sects.  9, 10  and  11  of  24  &  25 
Vict.  c.  99  (the  offences  relating  to 
Coinage  Act  1861)  is  sufficient  to  satisfy 
the  word  **  convicted  "  in  sect.  12  of  that 
Act,  which  enables  the  conviction  of  a 
person  for  felony  who  has  committed 
an^  of  the  misdemeanours,  crimes,  or 
ofrances  mentioned  in  sects.  9,  10, 
and  11,  after  having  been  convicted 
previously  of  any  of  such  misde- 
meanours, crimes,  or  offences.  Evidence 
therefore  of  such  finding  is  sufficient  to 
support  an  indictment  under  sect.  12, 
and  it  is  not  necessary  to  prove  that  final 
judgment  was  given  upon  such  finding. 
(Beg,  V.  Blaby.  April,  1894.  C.  C.  E.)  5. 


Hear    and    determine — Service    of 


sum/mons  —  Befusal  to  proceed  —  fifum- 
mary  Jurisdiction  Act,  1848  (11  &  12 
Vict  c.  43)  s,  1 — London  Building  Act, 
1894  (57  &  58  Vict  c.  cexiii,),  s,  188  (1).— 
The  procedure  for  the  service  of  a 
summons  under  sect.  188  (1)  of  the 
London  Building  Act,  1894,  is  only 
available  where,  after  ordinary  inquiry 
the  person  cannot  be  found  or  identi- 
fied. When  by  such  inquiry  the  person 
on  whom  the  summons  is  to  be  served 
can  be  found  or  identified,  then  the 
summons  must  be  served  according  to 
sect.  1  of  the  Summary  Jurisdiction 
Act,  1848.  (Beg,  v.  Mead;  Ex  parte 
The  London  CouaUy  Council,  rfoY, 
1897.    Q.  B.Div.)    670. 
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Indecent  asBatUt — Evidence^^Coni'} 

plaint  by  proaeeutrix  made  vn  absence  of 
prisoner — PartictUara  of  complaint  ad- 
miseible — Chround  on  which  admissible, — 
On  the  trial  of  an  indictment  for  an 
assault  on  a  female,  not  only  the  fact  that 
the  prosecutrix  made  a  complaint  imme- 
diately after  the  occurrence,  hut  the 
particulars  of  her  statement,  even  if 
made  in  the  prisoner's  absence,  are 
admissible.  The  fact  that  the  prosecu- 
trix made  a  complaint  is  admissible  as 
evidence  negativing  consent  on  her 
part;  and  therefore  the  whole  state- 
ment ought,  in  tbe  interest  of  the 
prisoner,  to  be  ffiven  in  evidence.  (Beg. 
V.  WiUiam  Lilly  man.  June,  1896 
C.  C.  R.)    341. 

Indictment — Clerk  or  servant.    See 

sub  **  Embezzlement." 


Indictment — Commencement  of  pro- 
secution— Rape — Defilement  of  girl  under 
sixteen — Greater  offence  including  the 
lesser— 48  &  49  Viet.  c.  69,  ss.  5,  9.— A 
prosecution  for  rape  is  in  fact  a  prose- 
cution for  any  of  the  offences  of  which 
a  person  tried  on  an  indictment  for  rape 
may  be  found  guilty.  Although  then  it 
is  provided  by  the  Criminal  Law  Amend- 
ment Act,  1885  (48  &  49  Yict.  c.  69),  s.  5, 
that  a  prosecution  for  an  offence  under 
sect.  5  (1)  shall  not  be  commenced  more 
than  three  months  after  the  commission 
of  the  offence,  a  person  origii .  ally  charged 
with  rape  within  the  period  limited  may 
be  subsequently  convicted  of  the  offence 
under  sect.  5  (1).  (JBea.  v.  West,  Dec. 
1897.    0.  0.  R.)    675. 


Indictment — Evidence — Certificate  of 


birth — Proof  of  age — Cruelty  to  children 
— Custody  or  charge  of  child— 67  &  58 
Vict.  c.  41. — ^An  indictment  on  which 
several  defendants  are  charged  may  con- 
tain counts  charging  offences  against 
individual  prisoners  as  well  as  counts 
charging  all  the  prisoners  jointly.  If  it 
is  likely  that  injustice  may  be  caused  to 
any  prisoner  by  trying  all  the  prisoners 
toother,  the  Court  may  order  the 
prisoners  to  be  tried  separately.  Whether 
a  person  has  the  custody,  charge,  or  care 
oxa  child  is  a  question  of  fact ;  the  age 
of  a  person  may  be  proved  by  any  lawful 
evidence ;  the  production  of  a  certificate 
of  registration  of  birth  is  not,  therefore, 
essential  in  cases  where  the  age  of  a 
person  is  to  be  proved.  Serr&le,  the 
neglect  made  penal  by  the  Prevention  of 


Cruelty  to  Children  Act,  1894  (57  &  58 
Yict.  c.  41),  s.  1  is  wilful  neglect.  (Reg. 
V.  Cox.    Dec.  1897.    C.  C.  R.)    672. 


Indictment  —  Forged    instrument  — 


Telegram  —  Sufficiency  of  description^-^ 
Admissions  —  How  far  plea  of  guilty 
extends— 24  &  25  Vict.  c.  98,  ss.  38,  42.— 
A  telegram  may  be  a  forged  instrument 
within  24  &  25  Yict.  c.  98,  s.  38,  that 
section  not  being  confined  to  instruments 
such  as  are  mentioned  in  the  earlier 
sections  of  the  Act,  but  including  in- 
strumente  to  forge  which  is  either  a 
felony  or  a  misdemeanour.  Where  sub- 
sequently to  a  race  having  been  won  by 
a  horse  named  *'  Lord  of  Dale,"  a  forged 
telegram  was  sent  to  certain  bookmakers 
containing  the  words  ''Three  pounds 
Lord  Dale,"  in  consequence  of  the 
receipt  of  which  the  sum  of  97.  was 
credited  by  the  bookmakers  in  the 
account  of  the  person  by  whom  the  tele- 
gram purported  to  have  been  sent :  Held 
(Lord  Russell,  C.J.  and  Williams,  J. 
dissenJtien.tibu»\  that  the  sender  of  the 
telegram  had  been  rightly  convicted, 
under  24  &  25  Yict.  c.  98,  s.  38,  of  pro- 
curing a  forged  instrument  to  be  de- 
livered :  Per  Hawlrins,  J.:  The  descrip- 
tion in  an  indictment  of  a  forged  instru- 
ment as  a  forged  telegram,  that  is  to  say, 
a  forged  message  and  communication 
purporting  to  have  been  delivered  at  a 
certain  post-office,  to  wit,  at  Royal 
Exchange,  Manchester,  aforesaid,  for 
transmission  by  telegraph,  and  to  have 
been  ti'ansmitted  by  telegraph  to  a 
certain  other  post-office,  to  wit,  the 
head  post-office  at  Manchester  afor^aid, 
is  a  sufficient  description  of  such  instru- 
ment for  the  purposes  of  24  &  25  Yict. 
c.  98,  s.  38 ;  and  would,  after  verdict,  be 
sufficient  for  the  purposes  of  an  indict- 
ment under  sect.  42  of  that  Act.  Also 
per  Hawkins,  J. :  By  pleading  guilty  a 
prisoner  does  Lot  admit  the  truth  of  the 
facts  stated  in  the  depositions.  He 
merely  admite  that  he  is  guilty  of  the 
offence  as  charged  in  the  indictment, 
and  nothing  more.  (Reg.  v.  Riley.  Feb. 
1896.    C.  C.R.)    285. 

Form  of  indictment.    See  sub  "  False 


Pretences. 


Indictment — Mvltiplicity  of  counts. 


See  sub  "  False  Pretences. 


Indictment — Necessary  Averment — 


See  sub"  Libel." 
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intozioating  liquor  by  proprietors  of 
theatres  in  pnrsaance  of  the  Act  in  that 
behalf."  By  the  Licensing  Act,  1874, 
that  Act  is  to  be  constraed  as  one  Act 
with  that  of  1872,  and  b;r  sect,  3,  "  All 
premises  in  which  intoxicating  liquors 
are  sold  by  retail  shall  be  closed  as 
follows:  (2)  If  situated  ...  in  a 
town  ...  as  defined  by  the  Act; 
(a)  on  Saturday  night  from  eleven 
o'clock."  For  the  appellant  it  was  con 
tended  that  the  exemption  contained  in 
sect.  72  was  an  absolute  exemptioo,  and 
that  a  theatre  duly  licensed  under  the 
Acts  in  that  behalf  was  exempt  from 
this  provision  as  to  closing.  Held, 
affirming  the  decision  of  the  quarter 
sessions,  that,  on  the  true  construction 
of  sect.  72,  the  exemption  does  not  affect 
the  proper  closing  hour,  and  that  it  only 
appUes  in  that  the  holders  of  theatre 
licences  need  not  go  to  the  justices  for 
a  licence  for  the  sale  of  intoxicating 
liquors.  (OaUagher  v.  Budd,  Nov. 
1897.    Q.  B.Div.)    654 


Intoxicating  liquor — Sale  by  barman 


to  drunken  person  contrary  to  inetruc 
tions — Liability  of  licensee — Licensing 
Act,  1872  (35  &  36  Vict,  c.  94),  s.  13.— 
The  licensee  of  a  licensed  house  gave 
instructions  to  his  barmen  not  to  sell 
drink  to  drunken  persons.  A  barman 
during  i  he  absence  of  his  master,  sold 
drink  to  a  drunken  person,  although  his 
attention  was  called  to  the  fact  that  the 
man  was  drunk.  Held,  that  as  the  act 
of  the  barman  in  selling  the  drink  was 
within  the  ordinary  scope  of  his  employ- 
ment, the  licensee  was  liable  for  such 
act,  and  was,  therefore,  guil^  of  the 
offence  under  sect.  13  of  the  Licensing 
Act,  1872,  of  selling  intoxicating  liquor 
to  a  drunken  person.  {The  Commis- 
sioners of  Police  V.  Cartman,  April, 
1896.    Q.  B.  Div.)    341. 


Intoxicating  liquor — Sale  during  prO' 


hibited  hours  to  be  consumed  off  premises 
— Bona  fide  traveller — Licensing  Act,  1874 
(37  &  38  Vict  C.49),  m.  9, 10.— The  exemp- 
tion as  to  sales  of  intoxicating  liquors 
to  bond  fide  travellers  contained  in 
sect.  10  of  the  Licensing  Act,  1874  (37 
&  38  Vict.  c.  49),  extends  only  to  sales  to 
such  persons  of  intoxicating  liquors  to 
be  consumed  on  the  premises.  {Mounti- 
fi^ld  V.  Ward,  Jan.  1897.  Q.  B.  Div.) 
515. 


Intoxicating  liqu^yr — Sale  of  same  to 


police  sergeant — On  or  off  dvty^^naW" 
ledge  of  same  —  Licejising  Act,  1872, 
(35  A  36  Vict.  c.  94),  s,  16,  euh-seei.  2.— 
AppeUant  was  convicted  under  sect.  16, 
suD-sect.  2,  of  the  Licensing  Act»  1872, 
which  prohibits  any  lioe^ed  person 
from  supplying  "  any  liquor  or  refresh- 
ment whether  l>y  way  of  gift  or  sale  to 
any  constable  on  duty  unless  by  autho- 
rity of  some  superior  officer  of  such 
constable.''  The  police  constable  was  in 
fact  on  duty.  Held,  that,  the  appellant 
having  bond  fide  believed  the  police  con- 
stable to  be  off  duty,  the  conviction 
must  be  quashed.  (Sherras  v.  De  Buizen, . 
April,  1^5.    Q.  B.Div.)    157. 


Intoxicating  liquor — Sale  of  liquor 


elsewhere  than  on  Ucensed  premises — 35 
&  36  Vict,  c,  94,  8,  3.— The  appellant 
held  an  off  licence  for  the  sale  of  beer  bj 
retail.  His  practice  was  to  employ  a. 
carter,  who  went  round  to  the  customers' 
houses  every  week  with  a  cart  from 
which  he  delivered  jars  of  beer  and 
received  orders  for  the  followina^ 
week.  The  carter  in  this  way  received 
an  order  from  a  customer  at  the 
customer's  own  house  for  a  jar  of  beer 
which  was  the  following  week  delivered 
from  the  cart  at  the  house  and  there 
paid  for.  The  jar  was  one  of  several 
gallon  jars,  none  of  which  were  distin- 
guished by  any  label  or  other  mark 
from  other  similar  jars  in  the  cart. 
Held,  that  the  sale  of  beer  to  the 
customer  took  place  at  the  latter's 
house  and  not  on  the  licensed  premiaee, 
and  the  appellant  was  thereiore  pro- 
perly convicted  under  sect.  3  of  the 
Licensing  Act,  1872,  of  selling  intoxi- 
cating liquor  at  a  place  where  he  was 
not  authorised  by  ms  licenoe  to  sell  the 
same.  (Pletts  v.  CampbeU.  June,  1895. 
Q.  B.Div.)    178. 


Licensed  premises — Closing  hours — 

"Found  drunk  on  licensed  premises** 
during  closing  hours — LiabUtiy  to  con^ 
viction — Licensing  Act,  1872  (35  &  36 
Vict,  c,  94),  s,  12. — Licensed  premises  do 
not  cease  to  be  licensed  premises  during 
closing  hours,  and  when  they  are  actn- 
ally  closed  to  the  public.  Consequently, 
a  customer,  who,  oeing  neitJier  a  lodger 
nor  inmate  of  the  house,  is  found  drunk 
on  the  premises  during  closing  hours, 
and  when  the  premises  are  actually 
closed  to  the  piu>lic,  may  properly  lie 
convicted  under  sect.  12  of  the  Licensing 
Act,  1872,  of   being  found  drunk   on 
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licensed  premiseB."  Lester  y.  Torrens. 
(2  Q.  B.  Diy.  403)  distiiigaished.  (Bea. 
v.  Pelly  and  another.  Justices.  March, 
1896.    Q.  B.  Div.)    556. 

Licensed  premises — Power    of  con- 


stable to  enter — Supposed  violation  of 
Act  —  Reasonable  grounds  —  Sounds  of 
music  and  singing-S7  &  38  Vict,  c.  49, 
8. 16. — ^By  sect.  16  of  the  Liceosing  Act, 
1874,  a  constable  is  empowered  at  all 
times  to  enter  any  licensed  premises 
"for  the  purpose  of  preventing  or 
detecting  the  violation  "  of  any  of  the 

Srovisions  of  the  Act^  which  it  is  his 
uty  to  enforce,  and  any  person  who 
ref ases  or  fails  to  admit  any  constable 
demanding  to  enter  in  pursuance  of 
this  section  is  made  liable  to  a  penalty, 
A  police  constable,  heariog  the  sound  of 
music  and  singing  proceeding  from  a 
private  room  in  a  licensed  house,  entered 
the  house  and  demanded  admission  to 
the  private  room.  The  appellant  failed 
to  admit  the  constable  to  the  room. 
Held,  that  a  constable  is  not  empowered 
under  this  section  to  enter  on  licensed 
premises  unless  there  is  some  evidence 
from  which  he  may  reasonably  suppose 
that  a  breach  of  the  law  is  being  com- 
mitted, and  the  mere  sound  of  music 
coming  from  a  private  room  is  not  such 
evidence.  The  appellant,  th^^refore,  was 
not  obliged  to  admit  the  constable. 
{Duncan  v.  Dowding  and  others,  March 
1897.    Q.  B.Div.)    527. 

Off  licence — Sale  of  beer — Order  by 


post-card  —  Appropriation  at  brewery 
— Where  sale  takes  place— S5  &  36  Vict, ; 
c.  94,  s.  3. — When  an  order  for  beer  is . 
sent  to  the  holder  of  a  licence  to  sell  | 
beer  to  be  consumed  off  the  premises,  I 
by  means  of  a  post-card  directed  to  the 
licensed  premises,  the  contract  of  sale  is 
made  at  tne  licensed  premises ;  and  when 
the  order  assents  to  an  appropriation  at 
the  licensed  premises  of  the  beer  so 
ordered,  and  such  appropriation  ta^es 
place  there,  the  subsequent  delivery  by 
the  holder  of  the  licence  of  the  beer 
ordered,  and  receipt  by  him  of  its 
price  at  the  h'^use  of  the  customer 
will  not  be  a  breach  of  sect.  3  of  the 
Licensing  Act,  1872  (35  &  36  Yict.  c.  94). 
Pletts  y.  Campbell  (18  Cox  C.  0.  178 ; 
73  L.  T.  Ren.  344;  (1895)  2  Q.  B.  229) 
distingnishea.  {Pletts  v.  Beattie,  Feb. 
1896.    Q.  B.Div.)    264. 

Peninstdar   officers    and   soldiers — \ 


Claim  by  statute  to  sell  liquor  without 


licence — 53  Geo.  3,  e.  67, «.  1. — The  53  Greo. 
3,  c.  67,  provided  that  all  such  officers, 
mariners,  soldiers,  or  marines,  as  had 
been  employed  in  the  pervice  of  His 
Majesty  since  the  year  1802,  and  also 
the  wives  and  children  of  such  officers, 
Ac.,  might  set  up  and  exercise  such 
trades  as  they  were  apt  and  able  for  in 
any  city,  town,  or  place,  without  any 
let,  suit,  or  molestation  of  any  person 
whatsoever,  any  statute,  law,  ordinance, 
custom  or  provision,  to  the  contrary  in 
anywi  e  notwithstaiiding :  Held,  that 
this  Act  did  not  exempt  persons  coming 
within  the  classes  described  therein 
from  the  genei*al  provisions  of  the 
licensing  or  other  Acts,  but  had  refer- 
ence merely  to  various  restrictions  such 
as  those  imposed  by  charters,  or  by 
local  privileges  or  customs,  and  there- 
fore did  not  enable  a  person  to  sell  intoxi- 
cating liquor  without  the  proper  licence 
under  the  Licensing  Acts.  {KUlin  y. 
Swatton,    Dec.  1896.     Q.  B.  Div.)    477. 

Local  Government. — "  Slaughter-house  " 
—  "  So  continued  to  be  used  " — Towns 
Improvement  Clauses  Act  1847  (10  &  11 
Vict.  c.  34),  s.  126,  and  Local  Oovem- 
ment  Act.  1858  (21  &  22  Vict.  c.  98).— 
"  Slaughter-house  "  as  used  in  the  Towus 
Improvement  Glauses  Act,  1847,  and  the 
Local  Grovemment  Act,  1858,  includes 
not  merely  tbe  premises  where  the 
actual  slaughtering  of  cattle  takes 
place,  but  also  the  premises  used  for 
pro> 'esses  connected  with  or  incident  to 
the  slaughtering;  and  premises  in  use 
for  these  processes,  even  though  no 
actual     slaughtering    of    cattle     takes 

Elace  within  them,  are  used  as  slaughter- 
ouses  within  sect.  126  of  the  Towns 
Improvement  Olauses  Act,  1847.  A. 
was  owner  of  certain  premises  in  Shef - 
field,  which  for  many  years  previous  to 
the  adoption  of  the  Local  Government 
Act,  1858  by  the  borough,  had  been  used 
for  the  slaughter  of  cattle.  In  JanuMiy, 
1893  he  ceased  to  slaughter  cattle  there, 
but  used  the  premises  for  ''pining'* 
cattle  preparatory  to  slaughter.  In 
March,  1895  he  again  began  to  slaughter 
cattle  there.  On  summons  for  using  as 
a  slaughter-house  an  unlicensed  place, 
the  magistrate  held  that,  as  no  cattle 
had  been  slaughtered  on  the  premises 
between  January,  1893  and  March,  1895, 
the  premises  had  not  been  "  so  used,"  or 
"  continued  to  be  used  as  such,"  within 
sect.  126  of  the  Towns  Improyement 
Clauses   Act,  1847,   and  convicted   A. 
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On  appeal:  Held,  that  the  oonviotion 
was  wrong.  {Hides  v.  lAttleton.  Feb. 
1896.    Q.  B.  Div.)    219 

London  Building  Act,  1894. — Service  of 
summona  under.    See  8ub  "  Practice." 

Lobd's  Day  Obsebyance  Act,  1781. — 
Entertainment  or  amiusement — Keeper  of 
hall — Persons  ^*  managing  or  conduct- 
ing*^ entertainment — 2  Geo.  31,  c.  40, 
88,  1  and  2. — By  sect.  1  of  the  Lord's 
Day  Observance  Act,  1781,  the  "  keeper" 
of  any  house,  room,  or  place  which  is 
opened  or  used  for  public  entertain- 
ment or  amusement  on  Sunday,  to  which 
gersons  are  admitted  by  payment,  is 
able  to  forfeit  200Z.,  and  the  person 
*' managing  or  conducting  such  enter- 
tainment or  amusement,  is  liable  to 
forfeit  1002.,  and,  by  sect.  2,  any  person 
who  shall  '*  appear,  act,  or  behave  him- 
self as  master  or  as  the  person  having 
the  care,  government,  or  management 
of  any  such  house,  &c.,  shall  be  deemed 
and  taken  to  be  the  keeper  thereof."  A 
hall,  which  belonged  to  a  company  in 
liquidation,  was  let  to  a  society  for 
Sunday  lectures,  which  the  jury  founci  to 
be  entertainments  or  amusements  in 
contravertion  of  the  Act.  Wilson,  who 
had  been  secretary  of  the  company 
before  the  liquidation,  and  afterwards 
acted  as  solicitor  to  the  liquidator,  let 
the  hall  to  the  society  for  these  lectures. 
A  licence  for  music  and  dancing  on 
week  days  had  been  granted  to  him  in 
respect  of  the  hall,  but  he  had  no  per- 
soiml  interest  in  the  hall.  Ward  and 
King  each  acted  as  chairman  at  one  of 
these  lectures ;  each  of  them  introduced 
the  lecturer,  and  then  left  the  platform 
and  sat  amongst  the  audience:  Held 
affirming  the  judgment  of  Mathew,  J.), 
that  Wilson  was  the  "keeper"  of  the 
hall,  and  that  Ward  and  King  were  not 
persons  "  managing  or  conducting  the 
entertainment  or  amusement  within  the 
meaning  of  the  Act,  and  that  they  were 
not  liable  to  the  penaltiep.  {Beid  v. 
Wilson  and  Wa/rd ;  Sams  v.  WiJson  and 
King.    Dec.  1894.    Ot.  of  App.)    56. 


FenaUies  —  Swnda/y    observance  — 

Lectures  on  entertaining  subjects  on 
SundoAfs — Nature  of  deba^  prohibited 
— "House  opened  or  used  for  public 
entertainment  or  amusement "  —  Dw- 
orderhf  house — Liability  of  opener  of 
meeting  and  licensee  of  house — ^21  Cho,  3. 
c.  49,  88, 1,  2.^^eot,  i  of  the  Lord's  Day 
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Observance  Act,  1781,  enacted  thai, 
*'  any  house,  room,  or  other  place  which 
shall  be  opened  or  used  for  public  enter- 
tainment or  amubcment  on  any  part  of 
the  Lord's  Day,  and  to  which  persons 
shall  be  admitted  by  the  payment  of 
money,  shaU  be  deemed  a  disorderly 
house  or  place,"  and  penalties  are 
therein  imposed  upon  (amongst  other 
persons)  the  "  keeper  "  of  the  same,  and 
upon  the  person  "  managing  and  con- 
ducting such  enteitainment  or  amuse- 
ment," and  upon  the  person  acting  as 
'*  master  of  the  ceremonies,"  of  any  such 
meeting,  or  as  chairman  of  any  meeting 
for    puolic    debate.    In   an  action  for 

genaities  under  this  Act  in  respect  of 
unday -evening  lectures  on  entertaining 
subjects  to  which  the  public  was  ad- 
mitted on  payment  of  small  sums,  but 
which  were  not  given  for  the  purposes  of 

Erofit,  the  jury  having  found  that  the 
all  which  was  hired  for  the  lectures  was 
on  the  occasion  in  question  "a  place 
open  and  used  for  public  entertainment 
or  amusement":  Held,  that  a  person 
who  had  taken  the  chair  at  the  lecture, 
introduced  the  lecturer,  and  then  hud 
taken  his  place  amongst  the  audience, 
was  not  liable  to  penalties  under  the 
Act,  either  as  "  master  of  the  cere- 
monies," or  as  "  manager  or  conductor  " 
of  the  entertainment,  or  as  chairman  of 
a  debate  within  the  meaning  of  the 
section ;  also  that  a  person  to  whom  the 
licence  for  the  use  of  the  hall  had  been 
granted  by  the  authorities,  and  who,  on 
behalf  of  the  owner,  had  sanctioned  the 
letting  of  the  hall,  was  not  liable  as 
"keeper"  of  such  place.  {Beg.  v. 
Wils(m  and  King.  July,  1894.  Q.  B. 
Div.)    11. 

Maintenance." — Criminal  proceedings 
—  Maintenance  of  criminal  suits  — 
Legality  of — Indemnity  for  costs  — 
Bight  of  aetion  on  indemnity, — The 
doctrine  of  maintenance  is  confined  to 
civil  actions,  and  does  not  apply  to 
criminal  proceedings,  the  "maintain- 
ing "  of  which  is  therefore  not  illegal ; 
and  accordingly,  where  a  person  gives 
a  guarantee  whereby  he  agrees  to 
indemnify  a  solicitor  in  respect  of  the 
costs  of  criminal  proceediiigs  to  be 
undertaken  against  another  person,  and 
such  proceedings  are  taken  and  costs 
incurred,  the  solicitor  can  maintain  an 
action  on  such  guarantee,  and  the  person 
sued  thereon  cannot  set  up  as  a  defence 
that  the  agreement  was  void  as  being 
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tainted  with  the  illegalitj  of  mainten- 
ance. (Qrant  v.  Thompson.  Jan.  1895. 
Q.B.  Div.)    100. 

Malicious  Damaqb  Act,  1861. — WUful  or 
malicious  damage  to  'property — Person 
walking  across  grass  jield — Damage  to 
grass — Conviction  for  toilful  damage — 
24  <fe  26  Vict,  c,  90),  s.  52.— The  appel- 
lant was  snmmoned  under  sect.  52  of 
the  Maiioions  Damage  Act,  1861  for 
wilfully  and  maliciously  damaging 
certain  grass  in  the  respondent's  neld. 
It  was  proved  that  the  appellant,  in 
passing  from  one  footpath  to  another, 
walked  across  the  respondent's  grass 
field  for  a  distance  of  about  130  yards — 
the  grass  being  thick  and  deep ;  that  he 
passed  notice  ooards  showing  that  there 
was  no  right  of  way ;  that  he  claimed  no 
right  of  way ;  that  after  the  respondent 
had  told  him  he  had  no  right  to  be  there 
he  persisted  in  going  on,  and  said  hn 
should  continue  to  cross  the  field  when 
he  chose.  The  justices  found  as  a  fact 
that,  as  the  grass  was  long  and  thick, 
the  appellant  must  have  done  some 
damage  to  the  grass,  and  that  he  did 
actual  damage  to  the  amount  of  sixpence 
and,  being  of  opinion  that  the  trespass 
was  a  wilful  and  malicious  act,  they  con- 
victed the  appellant  under  the  section. 
Held,  that,  upon  the  facts  proved,  the 
appellant  was  properly  convicted  under 
sect.  52,  of  having  committed  wilful  or 
malicious  damage  to  property.  (Oavford 
V.  CJumler.  Jan.  1898.  Q.  B.  Div.) 
702. 

Mabqabine. — Sale  by  retail — In  or  toith  a 
pa/per  wrapper — Margarine  Act  1887  (50 
&  51  Vict  c.  29),  s,  6. — The  respondent 
sold  margarine  by  retail  in  thin  card- 
board boxes  with  a  ribbon  of  paper  round 
each  box  to  keep  it  closed.  Over  ribbon 
and  box  was  stamped  "margarine"  in 
letters  a  quarter  of  an  inch  square. 
When  the  appellant  bought  a  quantity 
of  margarine  the  respondent  delivered 
the  box  containing  it  to  him  wrapped  up 
in  an  unstamped  paper  covering,  but  it 
was  not  clear  whether  the  outside  paper 
covering  was  put  on  at  the  request  or 
not  of  the  appellant.  The  magistrate 
dismissed  a  summons  against  the  appel- 
lant for  selling  margarine  not  in  or  with 
a  paper  wrapper  with  "margarine'* 
stamped  on  it  contrary  to  sect.  6  of  the 
Margarine  Act  1887  (50  &  51  Yict. 
c.  29).  Held,  that  the  dismissal  was 
right.     Per   Lord  Bussell,  O.J. :   The 


cardboard  box  with  ribbon  constituted  a 
paper  wrapper  within  sect.  6,  even 
though  covered  with  another  wrapper. 
Per  Oave,  J. :  A  paper  wrapper  to 
satisfy  sect.  6  must  be  an  outer  wrapper 
(Toler  V.  Bischop.  Oct.  1895.  Q.  B. 
Div.)    202. 


Using  in  refreshment'house — Exposed 


for  sale — Margarine  Act,  1887  (50  &  51 
Vict.  c.  29),  s  6. — The  sale  of  margarine 
in  a  refreshment-house  as  a  conmment 
with  other  food  to  be  consumed  on  the 
premises  is  not  a  sale  by  retail  within 
sect.  6  of  the  Margarine  Act,  1887  (50  <& 
51  Yict.  c.  29).  Respondents  were  pro- 
prietors of  a  refreshment- house  wbere 
bread  with  margarine  spread  upon  it, 
and  haddock  with  a  piece  of  margarine 
as  a  condiment  to  it,  were  sold  to  be 
consumed  on  the  premises.  No  margarine 
was  sold  to  be  taken  away.  The  large 
piece  of  margarine  from  which  that  used 
in  the  shop  was  taken  was  exposed  to 
the  view  of  customers,  and  so  were  the 
buttered  slices  of  bread.  On  neither 
was  there  any  label  within  sect.  6  of  the 
Margarine  Act.  The  appellant  sum- 
moned the  respondents  lor  en)osing 
margarine  for  sale  by  retail  without  a 
labelcontrary  to  the  provisions  of  sect.  6. 
The  magistrate  dismissed  the  summons. 
Held,  that  the  dismissal  was  right. 
(Moore  v.  Pearce^s  Dining  and  Refresh- 
ment Rooms  Limited.  Oct.  1895.  Q.  B. 
Div.)     196. 

Market  and  Fairs  Olauses  Act,  1847 
(19  Vict.  c.  14),  s.  I'S^^Pedlars— Pedlar's 
certificate — Whether  a  pedlar's  certificate 
entitles  holder  to  act  as  **  licensed  hawker  " 
—Pedlars  Act,  1871  (34&  35  Vict.  c.  96), 
s.  6;  Pedlars  Act,  1881  (44  &  45  Vict, 
c.  45),  s.  2 — By  sect.  6  of  the  Pedlars 
Act,  1871,  a  certificate  under  that  Act  is 
to  have  the  same  effect  as  a  hawker's 
licence  for  the  purpose  of  the  Markets 
and  Fairs  Olauses  Act,  1847,  and 
the  term  "licensed  hawker"  shall  be 
construed  to  include  a  pedlar  holding 
such  a  certificate ;  and  by  sect.  13  of  the 
Markets  and  Fairs  Olauses  Act,  1847,  a 
penalty  is  imposed  upon  every  person 
"  other  than  a  licensed  hawker,  who  sell^ 
in  a  market,  except  in  his  own  dwelling 
place  or  shop,  any  articles  in  respect  ol 
which  tolls  were  authorised  to  be  taken 
in  that  market.  A  person  who  held  u 
pedlar's  certificate,  but  not  a  hawker V 
licence,  in  a  market  sold  or  exposed 
for  sale  in  a  cart  drawn  by  a  noree 
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artioles  in  respect  of  which  tolls  were 
authorised  to  be  taken  in  that  market : 
Held,  that  snoh  person  although  he 
held  a  pedlar's  certificate,  was  not 
a  "licensed  hawker"  by  virtue  of 
sect.  1  of  the  Pedlars  Act,  1871,  as 
the  word  "pedlar  *'  in  that  section  means 
a  pedlar  when  he  is  acting  as  a  pedlar, 
and  that,  therefore,  he  was  not  exempted 
by  the  "pedlar's  certificate  from  the 
penalty  imposed  by  sect.  13  of  the 
Markets  and  Fairs  Clauses  Act,  1847. 
Howard  y.  Lupton  (L.  Rep.  10  Q.  B. 
598)  considered.  (The  Woolwich  Local 
Board  v.  Gardiner  and  another,  July, 
1895.    Q.  B.Div.)    173. 

Menaces — Demand  of  money  with  menaces 
— Threat  of  accusation  of  imm,orality — 
24  <i^  25  Vict  c,  96,  9.  44.^The  expres- 
sion  "  menaces  "  in  sect.  44  of  24  &  25 
y  ict.  o.  96,  includes  threats  of  danger  to 
a  person  by  the  makins  of  accusations 
of  misconduct  against  him,  aJtbouffh  the 
accusations  are  not  of  criminal  but  of 
immoral  conduct.  {Beg.  v.  Tomlinson 
Feb.  1895.    C.  0.  R.)    75. 

Mebchandisr  Makes  Act  1887  (50  &  51 
Vict.  c.  28),  ss,  2,  3. — Trade  description 
— Phxee  where  goods  were,  made, — The 
place  or  coun^  in  which  any  goods 
were  made  or  produced  is  not  the  place 
or  country  in  which  the  greater  part  of 
the  material  of  which  they  consist  was 
manufactured,   but  that  in  which  the 

Srocess  which  made  them  a  finished  pro- 
uot  was  gone  through.  B.  had  in  his 
possession  for  sale  certain  goods  to 
which  was  applied  the  trade  description 
"  Le  Dansk,  French  Factory."  Nmety 
per  cent,  of  the  material  of  which  they 
were  composed  was  produced  in  France ; 
ten  per  cent,  was  uterwards  added  in 
England.  Until  the  latter  was  added 
the  goods  were  known  in  the  trade  as 
oleomargarine,  afterwards  as  "Le 
Dansk."  Held,  that  the  country 
where  the  goods  were  made  or  pro- 
duced was  England,  and  that  tbe 
description  "  Le  Dansk,  French  Factory  " 
was  a  false  trade  description  within 
sect.  3, 1  (b)  of  the  Merchandise  Marks 
Act  1887  (50  &  51  Vict.  c.  28),  as 
amounting  to  a  representation  that  they 
were  made  in  France.  {Bischop  ▼.  Toler. 
Oct.  1895.)    199. 

Mebchaitt  Shipping  Act  1854.    See  sub 
"  Justice  of  the  Peace." 


Intimidation,   See  sub  "  Conspiracy 

and  Protection  of  Property  Act,  1875. 


Passage    broker — Person  acting  as 


— Beceipt  of  money  for  passage  in  ship 
— Sale  or  letting  of  stearage  passages — 
57  &  58  Vict,  c.  60.  ss.  320,  341,  342.— 
The  respondent  undertook  for  the  sum 
of  22{,  paid  to  him  by  0„  to  place  G.'a 
son  as  a  farm  pupil  with  a  farmer  in 
Canada,  and  out  of  the  221.  to  procure 
for  him  a  second-class  steamship  passage 
from  Liverpool  to  Quebec,  and  thence 
bj  rail  to  his  destination,  but  at  the 
time  no  particular  ship  was  named. 
Some  days  afterwards  the  respondent 
forwarded  a  contract  ticket  for  a  passage 
on  a  named  ship  which  was  to  leave  at  a 
specified  time,  for  which  he  paid  82. 
This  contract  ticket  was  procured  by 
the  respondent  from,  and  the  SI.  named 
therein  was  paid  by  him  to,  duly  autho- 
rised passage  brokers  who  had  obtained 
the  same  m)m  the  shipowners.  Tbe 
respondent  made  a  small  profit  out  of 
the  22Z.,  but  made  no  profit  out  of  the 
sum  paid  for  the  contract  ticket.  Held, 
that  the  sale  or  letting  of  passages  con- 
templated by  sect.  341  of  the  ly^rchant 
Shipping  Act,  1894  meant  a  sale  or 
letting  of  a  passage  in  a  named  ship 
to  commence  at  a  definite  time  for  a 
specified  voyage,  and  that,  as  tbe  agree- 
ment made  by  the  respondent  was 
merely  an  agreement  to  procure  a 
passage  at  a  convenient  time  in  a  fitting 
ship,  it  was  not  an  agreement  for  the 
sale  or  letting,  and  that  the  procuring 
the  contract  ticket  was  not  the  sale  or 
lettine:  of  a  passage  within  sect.  341,  and 
that  the  respondent^  therefore,  had  not 
acted  as  a  passage  broker  within  sect. 
342.  Held  also,  that  the  respondent 
had  not  received  money  in  respect  of  a 
passage  in  any  ship,  within  sect.  320,  as 
the  receipt  of  money  in  that  section 
meant  a  receipt  of  money  paid  for  a 
specified  jpassa^  at  a  fixed  time  in  a 
named  ship,  {morriss  v.  Howden.  Jan. 
1897.    Q.  B.Div.)    SOL 


Metbopolis  Management   Acts. — Con- 
tinning  offence.    See  sub  "  Practice. 


»> 


Mines. — Coal  mines — DaUy  inspection  of 
guides  and  conductors — Beport — 3fitry 
in  book — Coal  Mines  BegulaHon  Ad^ 
1887  (50  &  51  Vict.  c.  58),  s,  49,  r.  5.— It 
is  provided  by  the  Coal  Mines  Begula- 
lation  Act,  lo87,  s.  49,  r.  5,  that  a  com- 
petent person,    or  competent  persons, 
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appointed  by  the  owner,  acent,  or 
manager  for  the  pnrpoBe,  shalf,  once  at 
least  in  every  twenty-fbnr  honrs,  examine 
the  state  of  the  external  parts  of  the 
machinery,  the  state  of  the  guides  and 
conductors  in  the  shafts,  and  the  state 
of  the  headgear,  ropes,  chains,  and  other 
similar  appliances  of  the  mine  which  are 
in  actual  use  both  above  ground  and 
below  ground,  and  shall  onue  at  least  in 
every  week  examine  the  state  of  the 
shafts  by  which  persons  ascend  or 
descend ;  and  shall  make  a  true  report 
of  the  result  of  such  examination,  and 
every  such  report  shall  be  recorded  with- 
out delay  in  a  book  to  be  kept  at  the 
mine  for  the  purpose,  and  shall  be 
signed  by  the  person  who  made  the 
inspection.  Held,  that  the  result  of  the 
daily  examination  of  the  guides  and 
conductors  must  be  entered  in  the  book, 
as  well  as  the  result  of  the  weekly 
examination  of  the  shafts.  {Scott  v 
Bmild,    Nov.  1894.    Q.  B.  Div.)    52. 


Inspector   of  mines  —  Authorising 

agent  to  lay  information — Metalliferoubs 
Mines  Regulation  Act  1872  (35  &  36 
Viet.  c.  77,  ss.  33  and  35  — An  inspector 
of  mines  under  the  Metalliferous  Mines 
Regulation  Act,  1872  having  determined 
to  prosecute  for  an  offence  under  the 
Act  which  can  be  prosecuted  before  a 
Court  of  summary  jurisdiction,  is 
entitled  to  authorise  an  agent  to  lay  the 
information  in  his  name.  M.,  an  inspec- 
tor of  police  in  the  county  of  M.,  laid 
an  information  against  the  respondents 
for  an  offence  under  sect.  13  of  tbe 
Metalliferous  Mines  Regulation  Act, 
1872  (35  &  36  Vict.  c.  77).  In  such 
information  he  described  himself  as  the 
duly  authorised  agent  on  that  behalf  for 
F.,  an  inspector  of  mines  under  the  Act 
in  whose  name  the  information  was  laid. 
At  tbe  hearing  F.  appeared  to  support 
the  information,  but  the  respondents 
raised  the  objection  that  the  information 
was  bad  oa  the  ground  that  under 
sect.  25  of  the  Act  it  should  be  laid  by 
the  inspector  in  person.  The  magis- 
trates adopted  this  view,  and  declined 
to  hear  the  case.  At  F.'s  request 
a  case  was  stated.  Held,  that  once  the 
inspector  himself  had  decided  that  the 
prosecution  should  be  instituted,  he  had 
the  same  right  to  lav  his  information  by 
an  agent  as  any  other  prosecutor  under 
sect.  10  of  the  Summary  Jurisdiction 
Act,  1848,  which  is  incorporated  with 
the    Metalliferous    Mines    Regulation 


Act,  1872,  by  sect.  33.  (Foster  v.  Fufe 
and  another.  May,  1896.  Q.  6.  Div.) 
364. 

Nuisance  —  Overcrowding  in  a  house — 
"  Premises  " — "  Inmates  * — Public  Health 
{Ltrndon)  Act,  1891  (54  &  55  Vict.  c.  76), 
s.  2. — ^R.  was  the  chief  officer  in  charge  of 
a  Salvation  Army  Shelter.  He  was  sum- 
moned by  the  local  sanitary  authority, 
under  sect.  2  of  the  Public  Health 
(London)  Act,  1891  (54  &  55  Vict.  c.  76), 
for  refusing  to  abate  a  nuisance  caused 
by  so  overcrowding  the  shelter  as  to  be 
injurious  or  dangerous  to  the  health  of 
the  inmates,  and  the  magistrate  made 
an  order  for  abatement.  In  the  notice 
requiring  the  abatement,  in  the  sum- 
mons and  in  the  order,  the  shelter  was 
described  not  as  a  house  (the  words  of 
the  Act)  but  as  "premises."  R.  ob- 
tained a  rule  nisi  for  a  cer^toraW  on  the 
grounds :  (1)  That  " house"  is  not  men- 
tioned in  the  notice,  summons,  or  order, 
and  premises  are  not  a  house ;  and  (2) 
that  the  persons  proved  to  have  been  at 
the  premises  in  question  were  not  "  in- 
mates," within  the  Act.  Held,  that  the 
rule  should  be  discharged.  Beg.  v.  Mead 
(59  J.  P.  150)  approved.  [Beg.  v.  8lade 
(Metropolitan  Magistrate)  and  another; 
Ex  parte  Robinson.  May,  1896.  Q.  B. 
Div.)    316 


Smohe — Notice  to  abate — No  specijL 


cation  of  works  to  be  done  —  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  91,  94— By  sect  94  of  the  Public 
Health  Act,  1875,  the  notice  required 
under  sect.  91  to  abate  a  nuisance  shall 
be  a  notice  requiring  the  person  causing 
the  nuisance  "  to  abate  the  same  within 
a  time  to  be  specified  in  the  notice,  and 
to  execute  such  works  and  do  such 
things  as  may  be  necessary  for  that 
purpose."  The  i-espondent  Wastall  was 
summoned  before  the  justices,  under 
sect.  91,  and  subsequent  sections,  for 
permitting  black  smoke  to  be  dis- 
charged from  a  chimney  not  being  a 
chimney  belonging  to  a  private  dwellme- 
house  in  such  quantity  as  to  be  a  nui- 
sance. A  preliminary  objection  was 
taken  that  the  notice  under  the  Act  was 
bad  on  the  ground  that  it  did  not  set 
out  the  works  required  to  be  done  in 
order  to  remedy  the  nuisance.  The 
justices  upheld  the  objection,  and  dis- 
missed the  summons.  Held  (reversing 
the  decision  of  the  justices),  that  the 
notice  was  quite  sufficient,  as  no  works 
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were  required  to  be  done,  but  only  the  | 
black  smoke  to  be  stopped     {MiUard  v. 
WastcUl    Jan.  1898.    Q.  B.Div.)    695 

PiSBLAB.  —  Certificate  —  Licensed  hawker. 
See  8uh  *' Markets  and  Fairs  Clanses 
Act  1847." 

Pakaltibs. — 8umma/rv  procedure  for  re- 
covery.   See  8ub  "  Practice." 

Police.  —  Cost  of  pay  and  clothing  — 
Borough  maintainiug  s&parate  police 
force  —  Constables  addea  temporarily 
from  another  force  —  Contribution  by 
county  cov/ncil— -Local  Government  Act, 
1888  (51  &  52  Vict.  c.  41),  s.  24,  sub-sect.  2 
(j.)— Police  Act,  1890  (53  &  54  Vict.  c.  45), 
s.  25. — When  a  boroagh  maintains  a 
separate  police  force,  and  has  tempo- 
rarily added  constables  from  anotner 
police  force  under  an  agreement  made 
under  sect.  25  of  the  P<Mice  Act,  1890, 
the  county  council  is  bound  to  pay  to 
the  council  of  the  borough  one  half  the 
cost  of  the  pay  and  clothing  of  the 
constables  so  added,  under  sect.  24,  sub- 
sect.  2  (j.)f  of  the  Local  Government 
Act,  1888.  (Beg.  v.  The  County  C<yimcil 
of  The  West  Riding  of  Yorkshire 
March,  1895.    Ot.  of  App.)    141 

Pension — Chief  constable  —  Incapa^ 

city  through  infirmity  —  Bankruptcfif — 
Neglect  to  comply  witn  order  for  medical 
examination — Nonpayment  of  pension — 
Mandamus— Police  Act,  1890  (53  &  54 
Vict.  c.  45),  8. 1,  sub-sects,  (a),  (b) ;  s.  5, 
sub-sects.  1,  3,  4,  7;  ss.  7,  12, — Where 
an  order  for  the  medical  examination 
of  a  pensioner,  under  sect.  5  of  the 
Police  Act,  1890,  is  made  by  a  police 
authority  not  really  for  the  purpose  of 
examining  him  as  to  the  state  of  his 
health  to  satisfy  them  that  his  incapa- 
city continuep,  but  with  some  collateral 
object,  it  is  made  without  jurisdiction, 
and  the  pensioner  is  not  bound  to  obey 
it,  and  a  mandamus  will  lie  against  the 
police  authority  to  enable  the  pensioner 
to  obtain  continued  payment  of  his 
pension.  Under  the  Act  the  police 
authority  have  no  power  to  cancel  a 
pension  without  giving  the  pensioner 
the  option  of  returning  to  the  police 
force.  Under  the  Act  the  police  autho- 
rity, or  the  medical  practitioner  selected 
hy  them,  have  jurisdiction  to  prescribe 
the  time  and  place  for  the  purpose  of 
giving  effect  to  an  order  for  the  exami- 
nation of  a  pensioner  to  satisfy  them 


that  his  incapacity  continues.  The 
direction  as  to  time  and  place  is  not  the 
substantial  part  of  the  order  for  exami- 
nation, and  if  a  pensioner  attends  for 
examination,  although  not  at  the  time 
and  place  indicated,  be  cannot  be  treated 
as  disobeying  the  order.  Decision  of 
the  Divisional  Court  reversed.  (Beg.  v. 
Lord  Leigh  and  others,  The  Stanaing 
Joint  Committee  for  the  County  of 
Warvnck;  Be  Kinchant.  Nov.  1896. 
Ot.  ofApp.)    425 

Pbactice.  —  Appeal  ~^  Court  of  Appeal — 
JurisdMtion  —  **  Criminal  cause  or 
matter" — Case  stated  on  appeal  from 
order  granting  distress-warrant  in  re- 
spect of  poor-rate — Judicature  Act,  1873 
(36  &  37  Vict.  c.  66,  s.  47).— A  case 
stated  by  justices  on  appeal  from  an 
order  granting  a  distress- warrant  to 
enforce  payment  of  a  poor-rate  is  a 
"  criminal  cause  or  matter  "  within  the 
meaning  of  sect.  47  of  tiie  Judicature 
Act,  1873,  and  no  appeal  lies  to  the 
Oourc  of  Appeal  from  the  decision  of 
the  Queen's  Bench  Division  upon  such 
case.  (Seaman  v.  Bwrley.  July,  1896. 
Ot.  ofApp.)    403 


■^—  Appeal — Court  of  Appeal — Jurisdic- 
tion— "  Criminal  cause  or  matter  **  — 
Supreme  Court  of  Judicature  Act,  1873 
(26  &  37  Vict.  c.  66),  «.  47.— By  a  local 
Act  it  was  provided  that,  "  if  it  shall  at 
any  time  be  proved  to  the  satisfaction  of 
any  two  justices,  after  hearing  the 
parties,  that  the  illuminating  power  of 
the  gas  supplied  by  the  corporation  in 
the  said  township  did  not,  wh»-n  so  tested 
as  aforesaid,  equal  the  illuminatiiig 
power  by  this  Act  prescribed,'*  the  cor- 
poration shall  forfeit  such  sum  not 
exceeding  201.  as  such  justices  shall 
determine,  to  be  paid  to  thn  local  board. 
Upon  an  information  and  complaint  bj 
the  local  board  under  the  above  provi- 
sions,  the  justices  convicted  the  corpora- 
tion  and  imposed  a  penalty  of  102.,  and 
stated  a  case  for  the  opinion  of  the 
High  Oourt.  Held,  that  the  judgment 
of  the  High  Oourt  upon  the  case  was  a 
judgment  in  a  "criminal  cause  or 
maUer,"  within  the  meaning  of  sect.  47 
of  the  Judicature  Act,  1873,  from  which 
no  appeal  would  lie  to  the  Oourt  of 
Appeal.  (The  Mayor,  Aldermen^  and 
Burgesses  of  Bouthport  v.  The  Birkdale 
Urban  District  Council.  March,  1896. 
Ot.  ofApp.)    537. 
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Appeal  to  quarter  seBsicnB^^Becogni' 

sance — Ccm/rt  before  which  recognisance 
may  he  taken — Summary  Jurisdiction 
Act  1879  (42  &  43  Vict.  c.  49),  «.  31.— 
An  appellant  from  a  Court  of  summary 
jurisoiotion,  under  the  Summary  Juris- 
diction Act,  1879,  sect.  31,  may  enter 
into  the  required  recognisance  before  any 
Court  of  summary  jurisdiction,  and  need 
not  necessarily  do  so  before  the  Court 
which  convicted  or  made  an  order  upon 
him,  or  before  a  Court  acting  for  the 
same  county,  borough,  or  place.  {Beg.  v. 
Justices  of  Durham ;  Ex  parte  Newton. 
March,  1895.    Q.  B.  Div.)    120. 

Certiorari  —  Quarter     sessions  — 

Amendment  of  conviction — Imprisonment 
with  hard  labov/r  in  default  of  distress — 
Striking  out  of  words  "  hard  labour  " — 
Baines's  Act  {Q^arter  Sessions  Act,  1849, 
12  &  13  Vict.  c.  45),  s.  7.— S.  was  con- 
▼icted  in  a  Court  of  summary  jurisdic- 
tion on  an  information  under  the  Public 
Health  (London)  Act,  1891,  for  not 
abating  a  nuisance,  and  was  fined  102. 
and  costs,  or  in  default  of  sufficient 
distress  was  ordered  to  be  imprisoned 
with  hard  labour.  S.  paid  the  fine  with- 
out appealing.  Held,  upon  a  rule  for  a 
certiorari,  that  the  conviction  must  be 
quashed,  as  the  Act  does  not  authorise 
hard  labour  for  such  an  offence.  S.  was 
also  convicted  on  another  information 
under  the  same  Act  for  disobeying  a 
closing  order,  and  the  conviction  in  this 
case  was  drawn  up  in  the  same  form  as 
in  the  last  case.  S.  did  not  pay  the  fine, 
but  appealed  to  the  quarter  sessions, 
when  the  justices,  on  evidence  that  it  was 
owing  to  an  oversis^ht  on  the  part  of  the 
clerk  when  drawing  up  the  conviction 
that  the  words  "  hard  labour  "  ^  were 
mentioned,  amended  the  conviction 
under  sect.  7  of  Baines's  Act,  affirmed 
the  conviction  as  amended,  anddismiseed 
the  appeal.  Held,  upon  a  rule  for  a 
certiorari,  that  the  decision  of  the 
quarter  sessions  was  right.  (Beg.  v. 
blade  and  others;  Ex  parte  Saunders. 
Beg.  V.  Justices  of  London  and  others ; 
Ex  parte  Saunders.  April,  1895.  Q.  B. 
Div.)    153. 


Commitment  —  Intimidaiion  —  De- 
scription of  offence.  See  sub  ''Habeas 
Corpus." 


Commitment  on  two  charges.    See 


sub  "  Habeas  Corpus." 


Conviction  —  Certiorari  —  Public 

Health  (London)  Act,  1891  (54  &  55  Vict, 
c.  76) — Continuing  offence — Limitation 
of  time — Sum/m^ry  Jurisdiction  Act, 
1848  (11  &  12  Vict.  c.  43).  s.  ll—Amend- 
ment—Baines'  Act  (12  &  13  Vict.  c.  45), 
s.  7. — On  a  conviction  for  wilfully  and 
knowingly  acting  contrary  to  an  order 
to  close  certain  premises  as  unfit  for 
human  habitation  the  magistrate 
inflicted  a  fine  of  a  shilling  a  day  for 
the  whole  period  during  which  the 
offence  had  continued  (193)  days.  Held, 
that  the  conviction  was  bad  as  contrary 
to  the  six  months'  limitation  of  sect.  11 
of  the  Summary  Jurisdiction  Act,  1848. 
Held,  further,  that  the  conviction  could 
not  be  amended  under  sect.  7  of  Baines' 
Act,  since  the  mistake  was  not  one  made 
in  drawing  up  the  conviction,  but  a 
mistake  of  law.  (Beg.  v.  Slade  (Metro- 
politan Police  Magistrate)  and  others; 
Ex  parte  Saunders.  June,  1895.  Q.  B. 
Div.)     176. 


Costs  of  prosecution  upon  conviction 


for  a  common  assault — Power  of  cowrt  to 
order  payment  of-~2A  &  25  Vict.  c.  100, 
ss.  4il,  ll. — The  court  has  power  to  maJce 
an  order  under  24  &  25  Vict.  c.  100, 
s.  77,  for  the  payment  of  the  costs  of 
the  prosecution,  m  cases  of  in^otment 
for  common  assault  as  well  as  in  cases 
of  indictment  for  assaults  occasioning 
actual  bodily  harm.  (Beg.  v.  Wald/ron 
and  others.  Feb.  1896.  Grantham,  J.) 
373. 


Criminal    Law    Amendment    Act, 


1885 — Evidence  of  prior  acts  to  rebut 
denial  on  oath  by  aefendant — Limit  of 
time. — Where  the  prosecution  is  bound 
by  statute  to  be  commenced  within 
three  months  of  the  offence  charged 
evidence  of  similar  prior  offences  by  the 
prisoner  is  not  a^dmissible  either  in 
chief  or  to  rebut  the  prisoner's  denial 
of  those  prior  offeuces  on  cross-examina- 
tion. (Beg.  V.  William  Beighton.  July, 
1894.    PoUock,  B.)    535. 


Evidence  —  Admissibility  —  Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52)— 
—Bankruptcy  Act  1890  (53  &  54  Vict, 
c.  71) — Bankruptcy  examination — Ad- 
missions— Proof— -Ural  evidence  as  to 
statements  made  on  bankruptcy  exami- 
nation.— The  statements  which  a  bank- 
rupt makes  in  the  course  of  his 
examination  in  bankruptcy  are  not, 
though  he  is  examined  under  oompul- 
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sion,  to  be  regarded  as  induced  by 
undue  influence.  They  are,  therefore, 
admisaible  in  evidence  against  him, 
unless  excluded  by  the  provisions  of 
53  &  64  Vict.  c.  71,  s.  27  (^).  The  pro- 
vision contained  in  46  &  47  Yict.  c.  52, 
s.  17,  that  the  notes  of  the  examination 
wh^n  read  over  to  and  signed  by  the 
bankrupt  may  be  used  in  evidence 
against  him,  provides  merely  a  con- 
venient method  of  proof,  and  does  not 
exlude  oral  evidence  of  the  statements 
made  by  the  bankrupt  in  the  course  of 
such  examination,  oemhle^  "coDduct," 
in  the  Bankruptcy  Act  18^,  s.  17  (1) 
refers  to  the  matters  specified  in  sect.  28 
of  that  Act.  (Beg,  v.  Erdhei/m,  June, 
1896.    Q.  B.  Div.).    355. 


Evidence  —  Admissibility  —  Confes- 


sion— Indticement  to  confess — Duty  of 
prosecuting  counsel  cmd  solicitor  — 
Bail. — A  confession  made  in  conse- 
quence of  an  inducement  held  out  by  a 
person  in  authority  is  not  admissible 
evidence.  A  statement  made  by  an 
accused  person  after  he  has  been  told 
that  it  will  be  better  for  bim  to  speak 
the  truth,  cannot  be  admitted  as 
evidence  against  him.  Semble,  it  is  the 
duty  of  prosecuting  counsel  and  soli- 
citors having  the  charge  of  prosecutions 
to  satisfy  themselves  befoi'e  putting  in 
evidence  a  confession,  that  it  was  not 
made  under  such  circumstances  as  to  be 
inadmissible.  Semble^  bail  is  not  to  be 
withheld  unless  it  is  otherwise  impos- 
sible to  ensure  the  prisoner's  attend- 
ance at  the  trial.  (Beg.  v.  Bose.  Feb. 
1898.    C.  C.  Res.)    717. 


Evidence — Admissihility  of  confes- 


sion— Statement  of  fellow  prisoner  read 
and  acknowledged  by  her  in  prisoner's 
presence,  and  prisoner's  statement  there- 
upon. — Where  one  of  two  prisoners  in 
custody  on  a  charge  against  them 
jointly  has  voluntarily  made  and  signt- d 
a  statement  implicating  the  other,  and 
such  statement  is  read  over  to  the 
person  implicated,  and  the  latter,  after 
bein^  cautioned,  makes  a  confession 
which  is  taken  down  in  writing,  and 
signs  it  when  so  written,  the  statement 
of  the  one  prisoner  and  the  admission  of 
the  other  may  be  given  in  evidence  on 
the  trial  of  the  latter.  (Beg,  v.  Hirst, 
July,  1896.  Dugdale,  Q.O.,  Spec.  Com.) 
374. 


Eddence-^Competence  of  prisoner's 


husband  to  give  evidence — Prevention  of 
Cruelty  to  Children  Act,  1894 — The 
offence  of  feloniously  causing  grievoos 
bodily  harm,  where  the  person  aUeged 
to  have  been  injured  is  a  child  under 
sixteen,  is  not  an  "  offence  involving 
bodily  injury  to  a  child  under  sixteen 
within  the  meaning  of  the  oonolnding 
X>aragraph  of  the  schedule  to  the  Pre- 
vention of  Cruelty  to  Children  Act, 
1894,  and  in  such  a  case  the  prisoner 
and  his  or  her  wife  or  husband  are  not 
competent  witnesses.  (Beg.  v.  Elizabeth 
Boberts,    Aug.  1896.    Cave,  J.)    530. 


Evidence — Intent  to  defraud.    See 


sub  "  Bankruptcy." 


Evidence  —  Previous   conviction  — 


Meaning  of  "  convicted  '* — Finding  of 
jury  —  Prisoner  released  on  recogni- 
sances— Offences  against  Coinage  Act, 
1861  (24  &  25  Vict.  c.  99),  ss.  9  and  12.— 
The  prisoner  having  been  found  guilty 
by  the  verdict  of  a  jury  of  any  of  the 
misdemeanours,  crimes,  or  offences  men- 
tioned in  sects.  9, 10  and  11  of  24  &  25 
Vict.  c.  99  (the  offences  relating  to 
Coinage  Act  1861)  is  sufficient  to  satisfy 
the  word  *'  convicted  "  in  sect.  12  of  that 
Act,  which  enables  the  conviction  of  a 
person  for  felony  who  has  committed 
any  of  the  misdemeanours,  crimes,  or 
ofrences  mentioned  in  sects.  9,  10, 
and  11,  after  having  been  convicted 
previously  of  any  of  such  misde- 
meanours, crimes,  or  offences.  Evidence 
therefore  of  such  finding  is  sufficient  to 
support  an  indictment  under  sect.  12, 
and  it  is  not  necessaiy  to  prove  that  final 
judgment  was  given  upon  such  finding. 
(Beg.  V.  Blaby.  April,  1894.  C.  C.  E.)  5. 


Hear    and   determine — Service    of 

sum/mons  —  Befusal  to  proceed  —  Suvnr- 
mary  Jurisdiction  Act,  1848  (11  ^  12 
Vict.  c.  43)  s,  1 — London  Building  Act, 
1894  (57  &  58  Vict.  c.  ccxiii.),  s.  188  (1).— 
The  procedure  for  the  service  of  a 
summons  under  sect.  188  (1)  of  the 
London  Building  Act,  1894,  is  only 
available  where,  after  ordinary  inquiiy 
the  person  cannot  be  found  or  identi- 
fied. When  by  such  inquiry  the  person 
on  whom  the  summons  is  to  be  served 
can  be  found  or  identified,  then  the 
summons  must  be  served  according  to 
sect.  1  of  the  Summary  Jurisdiction 
Act,  1848.  (Beg.  v.  Mead;  Ex  parte 
The  London  UowfUy  Council,  rfov. 
1897.    Q.  B.Div.)    670. 
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Indecent  aeeatUt — Evidenee^^Com-  \ 

plaint  by  prosecutrix  made  in  absence  of\ 
prieoner — Particulate  of  complaint  ad- 
miseihle — Ground  on  which  admissible, — 
On  the  trial  of  an  indictment  for  an 
assanlt  on  a  female,  not  only  the  fact  that 
the  prosecutrix  made  a  complaint  imme- 
diately after  the  occurrence,  but  the 
particulars  of  her  statement,  even  if 
made  in  the  prisoner's  absence,  are 
admissible.  The  fact  that  the  pi*osecu- 
triz  made  a  comj^laint  is  admissible  as 
evidence  negativing  consent  on  her 
part;  and  therefore  the  whole  state- 
ment ought,  in  the  interest  of  the 
prisoner,  to  be  siven  in  evidence.  {Beg. 
V.  William  hiUyman.  June,  1896 
0.  0.  R.)    341. 

Indictment — Clerk  or  servant.    See 

suh  "  Embezzlement." 


Orueli7  to  OhUdran  Act,  1894  (57  &  58 
Yict.  c.  41),  8. 1  is  wilful  neglect.  (Beg. 
V.  Cox.    Dec.  1897.    0. 0.  R.)    672. 


Indictment — Commencement  of  pro- 
secution— Bape — Defilement  of  girl  under 
sixteen — Greater  offence  including  the 
lesser--iS  &  49  Viet.  c.  69,  ss.  5,  9.— A 
prosecution  for  rape  is  in  fact  a  prose- 
cution for  axiy  of  the  offences  of  which 
a  person  triea  on  an  indictment  for  rape 
may  be  found  guilty.  Although  then  it 
is  provided  by  the  Uriminal  Law  Amend- 
ment Act,  1885  (48  &  49  Vict.  c.  69),  s  5, 
that  a  prosecution  for  an  offence  under 
sect.  5  (1)  shall  not  be  commenced  more 
than  three  months  after  the  commission 
of  the  offence,  a  person  origir.  ally  charged 
with  rape  within  the  period  limited  may 
be  subsequently  convicted  of  the  offence 
under  sect.  5  (1).  {Beg.  v.  West.  Dec. 
1897.    0.  0.  R.)    675. 


Indictment — Evidence — Certificate  of 


birth — Proof  of  age — Cruelty  to  children 
— Custod/u  or  charge  of  c^tW— 57  &  58 
Vict.  c.  41. — ^An  indictment  on  which 
several  defendants  are  charged  may  con- 
tain counts  charging  offences  against 
individual  prisoners  as  well  as  counts 
charging  all  the  prisoners  jointly.  If  it 
is  likely  that  injustice  may  be  caused  to 
any  prisoner  by  trying  all  the  prisoners 
together,  the  Court  may  order  the 
prisoners  to  be  tried  separately.  Whether 
a  person  has  the  custody,  charge,  or  care 
of  a  child  is  a  question  of  fact ;  the  age 
of  a  person  may  be  proved  by  any  lawful 
evidence ;  the  production  oi  a  certificate 
of  registration  of  birth  is  not,  therefore, 
essential  in  cases  where  the  age  of  a 
person  is  to  be  proved.  SemSle,  the 
neglect  made  penal  by  the  Prevention  of 


Indictment  —  Forged    instrument 


Telegram  —  Sufficiency  of  description"' 
Admissions  —  How  far  plea  of  guilty 
extends— 2A  &  25  Vict.  c.  98,  ss.  38,  42.— 
A  telegram  may  be  a  forged  instrument 
within  24  &  25  Yict.  c.  98,  s.  38,  that 
section  not  being  confined  to  instruments 
such  as  are  mentioned  in  the  earlier 
sections  of  the  Ac^,  but  including  in- 
struments to  forge  which  is  either  a 
felony  or  a  mi»demeanour.  Where  sub- 
se4uently  to  a  race  having  been  won  by 
a  horse  named  "  Lord  of  Dale,"  a  forged 
telegram  was  sent  to  certain  bookmakers 
containing  the  words  *' Three  pounds 
Lord  Dale,"  in  consequence  of  the 
receipt  of  which  the  sum  of  91.  was 
credited  by  the  bookmakers  in  the 
account  of  the  person  by  whom  the  tele- 
gram purported  to  have  been  sent :  Held 
(Lord  Russell,  C.J.  and  Williams,  J. 
dissentientibvA),  that  the  sender  of  the 
telegram  had  been  rightly  convicted, 
under  24  &  25  Vict.  c.  98,  s.  38,  of  pro- 
curing a  forged  instrument  to  be  de- 
livered:  Per  Hawkins,  J.:  The  descrip- 
tion in  an  indictment  of  a  forged  instru- 
ment as  a  forged  telegram,  that  is  to  say, 
a  forged  message  and  communication 
purporting  to  have  been  delivered  at  a 
certain  post-office,  to  wit,  at  Royal 
Exchange,  Manchester,  aforesaid,  for 
transmission  by  telegraph,  and  to  have 
been  transmitted  by  telegraph  to  a 
certain  other  post-office,  to  wit,  the 
head  post-office  at  Manchester  aforesaid, 
is  a  sufficient  description  of  such  instru- 
ment for  the  purposes  of  24  &  25  Vict, 
c.  98,  8.  38 ;  and  would,  after  verdict,  be 
sufficient  for  the  purposes  of  an  indict- 
ment under  sect.  42  of  that  Act.  Also 
per  Hawkins,  J. :  By  pleading  guilty  a 
prisoner  does  Lot  adnut  the  truth  of  the 
facts  stated  in  the  depositions.  He 
merely  admits  that  he  is  guilty  of  the 
offence  as  charged  in  the  indictment, 
and  nothing  more.  (Beg.  v.  Biley.  Feb. 
1896.    C.  C.R.)    285. 

Form  of  indictm  ent.    See  8u6 ' '  False 


Pretences. 


Indictment — Multiplicity  of  counts. 

See  sub  '*  False  Pretences." 

Indictment — Necessary  Averment — 

See  sub"  Libel." 
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—  ^  InAictment  ^  NeeesBory  averment^ 
Offence  not  originally  indictable — Claim 
to  he  tried  by  a  jury — Summary  juriS' 
diction  Act,  1879  (42  S  43  Vict.  c.  49), 
8, 17. — Where  an  indictmetit  is  preferred, 
in  accordance  with  the  provisions  of 
sect.  17  of  the  Summary  Jurisdiction 
Act,  1879,  against  a  person  who,  when 
charf^ed  before  a  court  of  summary 
jurisdiction  with  the  commission  of  an 
offence  punishable  summarily,  claimed 
to  be  tried  by  a  jury,  the  Court  has 
jurisdiction  to  deal  with  the  indictment 
as  if  the  offence  had  been  originally 
indictable,  and  the  fact  that  the  indict- 
ment is  preferred  in  consequence  of  the 
defendant's  claim  to  be  tried  by  a  jury 
is  not  a  necessary  averment.  (Beg.  v. 
Chambers.    Aug.  1896.     0.  0.  R.)    401. 


Indictment — False  pretences — Neces- 


sary averments — Person  to  whom  pre 
tence  made — Particularity — Evidence — 
Admissibility — Skilled  witness — Expert 
in  handwruing  —  Experience  acquired 
otherwise  than  in  profession  or  business. 
— An  indictment  which  alleges  that  a 
prisoner  by  means  of  an  advertisement 
m  a  newspaper  made  a  false  pretence  to 
all  Her  Majesty's  sabjects,  by  means  of 
which  a  person  named  in  the  indictment 
was  induced  to  part  with  money  in  the 
belief  that  the  pretence  was  true,  suffi- 
ciently alleges  that  the  false  pretence 
was  made  to  the  person  so  named.  Beg. 
V.  Sowerby  (11  L.  T.  Rep.  300;  (1894) 
2  Q.  B.  173 ;  63  L.  J.  136,  M.  0.)  explained 
on  the  ground  that  in  that  case  the  in- 
dictment omitted  to  state  not  only  the 
person  to  whom  the  pretence  was  made, 
but  also  the  person  from  whom  the 
money  was  obtained;  and  the  court 
could  not,  in  the  absence  of  both  these 
averments,  infer  that  the  false  pretence 
was  made  to  any  person  in  particular. 
In  order  to  render  the  evidence  of  a 
witness  admissible  on  the  ground  that 
he  is  skilled  in  the  matter  upon  which 
he  is  called  to  give  evidence,  it  is  not 
necessary  that  such  person  should  be 
skilled  in  such  matter  by  reason  of  his 
profession  or  trade.  It  is  sufficient  if 
the  court  is  satisfied  that  he  has  in  some 
way  or  other  gained  such  experience  in 
the  matter  as  to  entitle  his  evidence  to 
credit.  (Beg.  v.  Silverlock.  July,  1894. 
0.  0.  R.)    104. 


Indictment — Act  of  indecency  between 


two  male  persons — One  person  charged 
alone  ujith  committing  act  with  anotner 


'^Procuring  commission  of  act  ofinAe- 
cency — Mate  person  charged  with  pro* 
curing  commission  of  aet  with  himself 
by  another — Criminal  Law  Amendment 
Act,  1885  (48  <fe  49  Vict.  c.  69),  s.  11.— 
It  is  not  necessary  in  order  to  convict  a 
male  person  under  sect.  11  of  the 
Criminal  Law  Amendment  Act,  1885, 
of  an  act  of  gross  indecency  with  another 
male  person  that  such  other  male  person 
should  also  be  charged  with  and  con- 
victed of  such  act  of  indecency.  It  is 
an  indictable  offence  under  sect.  11  for 
one  male  person  to  procure  the  commis- 
sion by  a  second  male  person  of  an  act 
of  gross  indecency  with  himself  the  first 
mentioned  of  such  persons.  (Beg.  v.  Jones 
and  another.  Nov.  1895.   0.  0.  R.)    207. 


Inferences  from  findings  of  jury — 


Power  of  judge  to  draw  iuferences — 
Larceny — Animus  furandi. — ^In  a  crimi- 
nal trial  the  judge  has  no  power  to 
draw  inferences  of  fact  from  the  findings 
of  the  jury.  Upon  the  trial  of  an  in- 
dictment for  larceny  the  jury,  not  having 
agreed  upon  a  verdict,  were  asked  by 
the  presiding  judge  whether  or  not  they 
believed  the  evidence  given  for  the  pro- 
secution, and  the  judge  upon  being 
answered  in  the  amrmative,  directed  a 
verdict  of  guilty  to  be  entered.  A  case 
having  been  reserved  at  the  trial  for  the 
-consideration  of  this  court:  Held,  that 
the  direction  amounted  to  a  drawing  by 
the  judge  of  an  inference  of  antmus 
furandi  on  the  part  of  the  prisoner 
which  ought  to  have  been  drawn,  if  at 
all,  by  the  jury ;  and  that  the  conviction 
was  uierefore  bad.  (Beg.  v.  Farnborough. 
July,  1895.    0.  C.  R.)    191. 


Joint  indictment  for  felony  of  ciitHng 


and  wounding,  and  for  aiding  and 
abetting  a  felony — Conviction  of  one  for 
misdemeanour  of  wounding,  and  of  the 
other  for  aiding  and  abetting. — 14  &  15 
Vict.  c.  19,  ».  5  ;  24  4&  25  Vict.  c.  94, 
s.  8. — ^Upon  a  joint  indictment  charsdng 
one  prisoner  with  the  felony  of  wounding 
with  intent  to  do  grievous  bodily  harm, 
and  the  other  with  aiding  and  abetting 
him  in  committing  such  felony,  it  is 
competent  for  the  jury  to  find  the  one 
charged  with  aiding  and  abetting  guilty, 
although  they  may  have  acquitted  the 
other  of  the  felony,  and  found  him 
guilty  only  of  the  misdemeanour  of 
wounding  by  virtue  only  of  14  &  15 
Vict.  c.  19,  s.  5.  (Beg.  v.  Waudby. 
July,  1895.    O.C.R.)    194. 
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-  Penalties  imposed  by  Act — Recover- 
able  under  Summary  Jurisdiction  Acts 
— Act  enforceable  by  local  authorities — 
Diseases  of  Animals  Act,  1894  (57  &  58 
Vict  c.  57) — Where  an  Act  imposes 
penalties  and  provides  that  these  penal- 
ties may  be  recovered  under  the  Sum- 
mary  Jurisdiction  Acts,  any  person  may 
take  proceedings  to  recover  the  penalties 
unless  the  right  to  do  so  is  taken  away 
by  express  words  or  by  necessary  imph- 
cation. — A.,  the  secretary  of  a  certain 
association,  took  out  a  summons  against 
B.  for  offences  against  the  provisions  of 
the  Animals  (Transit  and  General] 
Order  of  1895  made  by  the  Board  of 
Agriculture  pursuant  to  the  Diseases  of 
Animals  Act  1894  (57  «&  58  Vict.  c.  57). 
On  the  summons  coming  on  for  hearing, 
B.  took  the  preliminary  objection  that 
by  sects.  2  and  34  the  Acts  and  Orders 
under  it  were  enforceable  by  the  local 
authorities  only.  The  magistrate  upheld 
the  objection,  and  refused  to  hear  the 
case.  A  thereupon  applied  for  a  man- 
damus to  compel  him  to  hear  and  deter- 
mine it.  Held,  that  the  m^andamus 
should  issue.  {Reg.  v.  Stewart ;  Ex 
parte  Bumham.  Feb.,  1896.  Q.  B.  Div.) 
232. 

Search — Warrant — Form.    See  sub 

"  Justices  of  the  Peace." 

Summary    Procedure — Recovery   of 

penalties — Six  months*  limitation — Con- 
tinuing  offence — Metropolis  Management 
Act,  1862  (25  &  26  Vict,  c,  102),  ss,  85  & 
107. — Sect.  85  of  the  Metropolis  Manage- 
ment Act,  1862  (25  «&  26  Vict.  c.  102) 
provides  that  no  building  (except  a 
church  or  chapel)  shall  be  erected  on  the 
side  of  a  new  street  of  less  width  than 
fifty  feet,  which  shall  exceed  in  height 
the  distance  from  the  external  wall  or 
front  of  such  building  to  the  opposite 
side  of  such  street  without  consent,  &o., 
nor  shall  the  height  of  such  building  be 
increased  so  as  to  exceed  such  distance, 
&c.,  and  the  section  goes  on  to  say, 
"  and  every  person  committing  any 
offence  under  this  enactment  shall  be 
liable  to  a  penalty  of  5Z.,  and  in  case 
of  a  continuing  offence  to  a  further 
penalty  of  408.  for  every  day  during 
which  such  offence  shall  continue  after 
notice."  Sect.  107  of  the  Act  provides 
that  no  person  shall  be  liable  for  the 
payment  of  any  penalty,  ''unless  the 
complaint  respecting  such  offence  has 
been  made  b^ore  a  justice  within  six 


months  next  after  the  commission  or 
discovery  of  such  offence."  The  builders 
of  the  structure  after  a  conviction 
against  them  for  an  offence  under 
sect.  85  of  the  statute  finished  the  work, 
and  left  the  premises;  the  appellants 
therefore  proceeded  for  continuing  penal- 
ties against  the  respondent,  the  owner 
of  the.  structure.  The  magistrate  dis- 
missed the  summons  now  taken  out  by 
the  appellants  against  the  respondent 
for  continuing  penalties.  Held,  that  the 
respondent  was  liable  for  penalties  for 
continuing  the  offence,  as  proceedings 
had  been  taken  by  the  appellants  within 
six  months  after  the  offence  complained 
of  had  been  committed.  (London  County 
Council  V.  Worley.  Aug.  1894.  Q.  B. 
Div.)    37. 


Trial  by  jury — Trial  "  a^ycording  to 


the  laws  of  Great  Britain" — Foreign 
Jurisdiction  Act,  1894  (53  &  54  Vict' 
c.  37),  s.  1. — A  British  subject  tried  on  a 
criminal  charge  in  a  foreign  country  by 
a  Court  constituted  under  an  Order  in 
Council,  or  the  Foreign  Jurisdiction 
Act,  1890,  or  any  of  the  statutes  repealed 
by  that  Act,  has  no  inalienable  right  to 
be  tried  according  to  the  procedure  of 
British  Courts  in  this  country,  provided 
that  the  proceedings  are  not  contrary  to 
natural  justice.  Leave  to  appeal  refused. 
(Carew  v.  Croum  Prosecutor  in  Japan. 
July,  1897.    Priv.  Conn.)    625. 

Prbvbktion  op  Cruelty  to  Children. 
— See  sub  "  Practice." 

Pbisoneb.  —  Evidence  of —  Order  on 
Governor  of  Prison, — See  sub  "  Habeas 
Corpus." 

Public  Health  Act,  1875.  —  Smoke 
nuisance — See  sub  "  Nuisance." 

Public  Heaxth  (London)  Act,  1891. — 
Byelaws — Power  to  make  bye-laws  to 
"  regulate  conduct  of  businesses  " — Pro- 
hibition of  acts  not  prohibited  by  statute 
— Validity — Inability  of  master  for  acts 
done  by  servant — 54  &  55  Vict.  c.  76, 
s,  19,  sub-sect.  4. — Under  a  statutoiy 
power,  which  enabled  the  local  authority 
to  make  bye-laws  for  "regulating  the 
conduct  of  any  businesses  specified  "  in 
a  section  of  the  Act,  amongst  which  was 
the  business  of  "  slaughterer  of  cattle," 
the  local  anthority  made  bye-laws  pro- 
viding that :  "  An  occupier  of  a  slaughter- 
house (a)  shall  not  slaughter  or  permit 
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to  be  slaughtered  any  animal  .  .  . 
in  any  part  of  the  premisee  ezoept  the 
Blaughter-honse ;  (c)  shall  not  slaughter 
or  permit  to  be  slaughtered  any  animal 
within  public  view,  or  within  the  view 
of  any  other  animal:  Held,  that  these 
bye-laws  oould  properly  be  made  under 
the  power  to  make  bye-laws  for  regula- 
ting; the  conduct  of  businesses,  and  were 
vahd,  notwithstanding  that  they  pro- 
hibited acts  not  prohibited  by  the 
statute ;  and  that,  upon  the  proper  con- 
struction of  th,e  bye-laws,  "slaughter- 
ing meant  slaughtering  either  by  the 
master  himself  or  by  his  servant,  so  as 
to  render  the  master  liable  to  penalties 
for  acts  done  by  his  servant  in  the 
course  of  the  business  without  the 
master's  knowledge  and  against  his 
instructions.  {Coll/man  v.  mUU,  Dec. 
1896.    Q.  B.Div.)    481. 


Continuing  offence.  See  etU)  "  Prac- 
tice." 

Farmer  keeping  cowe  on  hie  pre- 
mises —  "  Cowkeeper  "  —  Licence  from 
County  Council — 54  &  66  Vict,  c,  76, 
88,  20,  141. — A  person  who,  being  the 
occupier  of  a  farm  within  the  county  of 
London,  keeps  upon  his  premises  cows, 
the  milk  of  which  is  used,  not  for  sale, 
but  for  fattening  calves,  is  not  a  "  cow- 
keeper"  within  sect.  141,  and  therefore 
not  a  "  dairyman  "  within  sect.  20  of  the 
Public  Health  (London)  Act,  1891,  and 
consequently,  does  not  require  a  licence 
from  the  London  County  Council  for 
the  keeping  of  such  cowf.  {UmfreviUe 
V.  London  County  Council.  Dec.  1896. 
Q.  B.Div.)    464. 


Overcrowding,  See  «t*5  "  Nuisance.'* 
Removal    of  house  refuse — Ohst/ruc- 


Hon  of  sanitary  officer — Refusal  to 
allow  scavengers  to  enter  house  for 
removal  of  re/use — "  Wilful  obstruction  " 
64  &  56  Vict,  c.  76,  ss,  16,  30,  31, 116.— 
Under  the  provisions  of  sect.  16  of  the 
Public  Health  (London)  Act  1891  the 
London  County  Council  made  a  bye-law 
that  the  sanitary  authority  should 
remove,  at  least  once  in  every  week  the 
house  refuse  on  premises  within  their 
district,  but  they  had  made  no  bye-law 
as  to  the  duties  of  occupiers  of  houses 
for  the  purpose  of  facilitating  the 
removal  oi  such  refuse,  and  an  authority 
under  this  bye- law  appointed'  a  certain 
day  in  each  week   for  the  removal  of  I 


such  refuse,  and  gave  due  notice  of  the 
same.  The  respondent  objected  to  the 
weekly  removal  of  refuse  as  being  an 
unnecessary  annoyance,  and  on  a  certain 
day  he  refused  to  allow  the  scavengers 
of  the  authority  to  enter  his  house  for 
the  purpose  of  removing  the  refuse. 
Held,  that  the  respondent,  in  so  refnsing, 
was  guilty  of  "  wuf  oily  obstructing  "  the 
officers  of  the  authority  in  the  execution 
of  the  Act  within  the  meaning  of 
sect.  116  of  the  Act,  and  was  liable  to 
the  penalty  imposed  by  that  section. 
(Borrow  v.  Rowland,  May  1896.  Q.  B. 
Div.)    368. 

Railway  Company. — Bye-law — Invalidity 
of  hye-law — Passenger  travelling  unth  a 
ticket  on  the  day  on  which  ticket  toos  not 
available — No  intention  to  defraud — 
Penalty  provided  by  bye-law — Railway 
Clauses  Consolidation  Act,  1845  (8  <j^  9 
Vict,  e.  20),  88.  103,  104, 108,  and  109— 
Regulation  of  Railways  Act,  1889  (52  & 
53  Vict,  c,  67),  8.  6  (3).— The  bye-law  of  a 
railway  company  provided  that  "any 
passenger  using  or  attempting  to  use« 
a  ticket  on  any  day  for  which  such 
ticket  is  not  available,  or  using 
a  ticket  which  has  been  already  used  on 
a  previous  journey,  is  hereby  subjected 
to  a  penalty  not  exceeding  forty  shil- 
lings." No  fraud,  or  attempt  to  commit 
fraud,  was  alleged  or  sug^^ested  against 
the  appellant.  The  justices  convicted 
the  appellant  under  the  above  bye-law. 
Held,  that  the  above  bye-law,  being 
repugnant  to  sect.  5  of  the  Regulation 
of  Railways  Act,  1886,  was  an  invalid 
one,  and  the  conviction  therefore  was 
bad.  {Huffam  v.  North  Staffordshire 
Railway  Company,  Aug.  1894.  Q.  B. 
Div.)    42. 

Rape. — Defilement  of  girl  under  sixteen — 
Indictment.    See  sub  *'  Practice." 

Sale  of  Bbead. — 8ale  otherwise  than  by 
weight — "  French  or  fancy  bread  " — 
Usually  so  sold — 3  Oeo,  4,  c.  106,  s,  4 ; 
and  the  Bread  Act,  1836  (6  <§  7  WiU.  4, 
c,  37),  8  4. — Bread,  though  it  be  made  by 
a  different  process  or  of  better  materials 
than  ordinary  household  bread,  is  not 
f  ancT  bread  within  6  &  7  WilL  4,  c.  37, 
if  it  be  similar  in  size,  shape,  and  apnear- 
ance  to  ordinary  household  breaa  as 
usually  sold,  and  therefore  it  must  be 
sold  by  weight.  The  appellants  manu- 
factui^  a  superior  kind  of  bread.  The 
chief  difCerence  between  it  and  ordinary 
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household  bread  was  that  a  partioular 
yeast,  the  nature  of  which  was  a  trade 
secret,  was  used  in  its  production.  It 
was  sold  in  loaves  which,  in  size, 
shape,  and  appearance,  resembled 
ordinaiT  loaves  of  household  bread. 
These  loaves  were  not  sold  by  weight. 
The  respondent  summoned  the  appel- 
lants before  the  justices  for  breach  of 
sect.  4  of  3  Greo.  4,  c.  106  (similar  to 
sect.  4  of  6  &  7  Will.  4,  c.  37).  and  the 
justices  convicted,  holding  that  the 
appellants'  bread  was  not  fancy  bread, 
and  should  therefore  be  sold  by  weight. 
On  appeal  by  special  case :  Held,  that 
the  conviction  was  right.  (The  F.  F, 
Bread  Company  v.  Stuhhe,  June  1896. 
Q.  B.  Div.)    336. 

Sale  of  Food  and  Dbugs  Act. — AduL 
teratian  — "  Drug  "—Beeswax— S8  &  39 
Yiei,  c.  63,  «.  6. — In  a  prosecution  under 
sect.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  of  a  grocer  for  selling  beeswax 
adulterated  by  being  mixed  with 
paraffin:  Held,  that  Meswax,  so  sold, 
was  not  a  drug.  (J^otoJa  v.  Fotole.  Nov. 
1896.    Q.B.  Div.)    462. 


Adulteration — Food    and     drugs — 


SufficUney  of  certificate — Ch'Otmds  of 
op%nion\Met  out — 38  &  39  Vict.  c.  63,  as.  6, 
1^,  18,  20,  and  21.— A  certificate  to  be 
admissible  in  evidence  under  sect.  21  of 
the  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  in  a  prosecution  for  adul- 
teration under  that  Act,  need  not  set  out 
all  the  ingredients  found  by  the  certifier 
in  the  sample  analysed  by  him,  provided 
it  shows  the  ground  on  which  ne  came 
to  the  condusion  that  there  was  a 
foreiflpi  ingredient  in  the  same.  A 
samme  of  milk  sold  by  A.  was  submitted 
to  B.  for  analysis  in  accordance  with 
the  Act.  B.  certified  that  94  per  cent, 
of  the  same  was  milk,  and  6  per  cent, 
added  water.  He  stated  as  his  reason! 
for  this  conclusion,  that  he  had  found 
only  7*97  per  cent  of  solids  not  fat  in  the 
same,  while  genuine  milk  should  have 
8*5  per  cent.  Held,  that  the  certificate 
was  sufficient  and  was  admissible 
in  evidence.  Fortune  v.  Haneon,  74 
L.  T.  Eep.  145 ;  (1896)  1  Q.  B.  203,  dis- 
tinguishM.  {Budge  v.  Howard.  Oct. 
1896.    Q.B.Div.)    421. 


Adulteration  of  food — FaUe    War- 


randy — Vroaecuivm  for  giving — Ouilty 
vnteni-^Neceseity  of  »hov>ing----SS  &  ^ 
Yicit,   c.   63,  s.  27.— To  constitute  the 
70L.  xvni. 


offence  under  sect.  27  of  the  Sale  of 
Food  and  Dru^s  Act,  1875,  of  giving  a 
false  warranty  in  writing  to  a  purchaser 
in  respect  of  an  article  of  food,  guilty 
knowledge  is  necessary,  and  to  convict 
a  person  under  the  section  it  is  neces- 
sary to  show  that  such  person  when  he 
gave  the  warranty  knew  that  the 
warranty  was  false.  (Dcr&y«fctre  v. 
Houliston.  May,  1897,  Q.  B.  Div.) 
609. 


Adulteration  of  food — Milk — Abstrac- 


tion ofcreain — Alteration — Altered  article 
sold  without    disclosure — "  Disclosure  " 
how  made— 38  &  39  Vict.  c.  63,  «.  9.— The 
appellants,    proprietors    of    a   refresh- 
ment room,  served  a  customer  with  a 
glass  of  milk.    On  the  glass  was  en- 
graved "Not  guaranteed  new  or  pure 
milk,    or    with    all    its    cream.    See 
notices."    The  last  words  referred  to  a 
printed  notice  framed  and  placed  on  the 
counter    as    follows  : — "  SJilk    Notice. 
Spiers  and  Pond  Limited  purchase  all 
nulk  sold  by  them  under  a  warranty  of 
its  purity  and  genuine  quality,  and  take 
all   possible  precautions  to  ensure  its 
supply   to    theii'    customers  in  proper 
condition,    but    they    are    unable    to 
guarantee   it   as  either  new,  pure,   or 
with  all  its  cream,   and  (to  meet  the 
requirements  of  the  Food  and   Drugs 
Act)  do  not  therefore  sell  it  as  such." 
The  fflass  of  milk  so  sold  was  found  to 
be  deficient  in  the  proper  proportion  of 
cream.     In  a  prosecution  unaer  sect.  9 
of   the   Sale  of    Food  and  Drugs  Act, 
1875,  for  selling  an  article  altered  by 
abstraction  of  part  of  it,  so  as  to   in- 
juriously   affect    its     quality    without 
making    disclosure    of    the   alteration: 
Held,  that  the  above  notice  amounted 
to  a  disclosure  of  the  alteration,  and  the 
seller  therefore  was  not  liable.     {Spiers 
and    Pond    v.    Bennett.      May,     1896. 
Q.  B.Div.)    332. 


Adulteration    of  food  —  Milk  — 


Analysts'  certificate — Evidence-'SS  A  39 
Vict,  c.  63,  «.  21. — The  effect  of  the  pro- 
vision of  sect.  21  of  the  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63),  that 
**  the  production  of  the  certificate 
of  the  analyst  shall  be  sufficient 
evidence  of  uie  facts  therein  stated, 
unless  the  defendant  shall  require  that 
the  analyst  shall  be  called  as  a  witness," 
is  to  make  the  certificate  where  the 
analyst  is  not  called  not  conclusive 
evidence,  but  merely  evidence  on  which 
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the  jastioes  may  regard  the  facta  therein 
stated  as  proved  unless  thero  is  other 
evidence  to  show  that  they  are  etrone- 
ous.  {Hewitt  V.  Taylor.  Feb.  1896. 
Q.  B.  Div.)    226. 


AdultercUion  of  food — Milk — Certifi- 


cate of  analyst — ouMciency  of—3S  &  39 
Vict,  c.  63,  ««.  6,  18,  21,  and  Form  in 
SchsduU.^ — In  a  prosecution  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act,  1875, 
for  selling  milk  which  contained  5  per 
cent,  of  added  water,  the  certificate  of 
the  analyst,  which  was  put  in  on  behalf 
of  the  prosecution,  stated  that  *'the 
sample  contained  the  percentages  of 
foreign  ingredients  as  under,  5  per  cent, 
of  added  water,  to  the  prejudice  of  the 
purchaser.*'  Held,  that,  as  water  is  a 
constituent  of  all  milk,  it  is  not  suffi- 
cient for  the  certificate  to  state  that 
a  certain  percentage  of  water  has  been 
added,  but  that  it  ought  to  state  the 
total  percentage  of  water  found  in  the 
sample  and  the  constituent  parts  of  the 
sample,  and  that  the  certificate  there- 
fore was  insufficient  and  bad,  and  was 
rishtly  rejected  as  evidence  in  support 
of  the  charge.  {Forttme  v.  Hanson. 
Jan.  1896.    Q.  B.  Div.)    258. 


AdvUeration  of  food — MUh — FaUe 


warranty — Time  of  service  of  swmmons 
— Sale  of  Food  and  Drugs  Act  Amend- 
ment Act,  1879  (4St  &  4^  Vict.  c.  30), 
8.  10. — The  provision  of  sect.  10  of 
the  Sale  of  Food  aad  Drugs  Act 
Amendment  Act  (42  &  43  Vict.  c.  30) 
requiring  in  prosecutions  under  the 
Act  that  the  summons  should  be 
served  on  the  person  charged  with 
violating  the  provisions  of  the  Act 
within  twenty-eight  days  of  the  pur- 
ohaise  for]  teeti  purposes  of  the  food  or 
drug  where  the  food  or  drug  is  of  a 
perishable  nature,  applies  only  when  the 
person  so  chargedj  is  {the  person  from 
whom  the  purchase  was  made.  As  to 
others,  service  within  a  reasonable  time 
is  su^cient.  {Cook  v.  White.  Feb. 
1896.    Q.  B.Div.)    229. 

Ad/ulteration  of  food — Knowledge  of 


pwrchaser — Costs  against  magisWates — 
38  <fe  39  Yict.  c,  63,  s.  6.— W.  was  chargjed 
before  justices  with  selling  for  new  milk 
an  article  not  of  the  nature,  substance, 
and  quality  demanded,  contrary  to 
sect.  6  of  the  Food  and  Drugs  Act, 
1875.  A  sergeant  of  police,  acting 
under  H.'s  orders,  who  was  an  inspector 


under  the  Act,  purchased  the  milk  from 
W.,  who,  when  ne  was  asked  for  new 
milk,  sold  skimmed  and  charged  a 
penuy  a  pint^  the  usuU  price  for 
skimmed  milk.  The  justices  differed, 
one  being  of  the  opinion  that  only  a 
penny  a  pint  being  asked,  the  purchaser 
must  have  been  aware  it  was  skimmed 
milk  he  wd.s  buying:  Held,  that  the 
knowledge  of  the  purchaser  was  im- 
material, and  case  remitted  to  the  bench 
to  convict.  The  respondent  W.  did  not 
appear,  but  the  magistrates  did :  Held, 
that  costs  in  such  a  case  could  be  given 
against  them.  {Hey wood  v.  WhUeheckd. 
July,  1896.     Q.  B.  Div.)    615. 


Adtdteration  of  food — ProsectUion-^ 


Proper  inspector  and  analyst  to  take  pro- 
ceedings—  Jurisdiction  of  m^gistrcUe — 
38  <fe  39  Vict  c.  63),  ss.  20,  27.— In  pro- 
ceedinjgs  aeainst  offenders  under  the 
Sale  of  Fooa  and  Drugs  Acts,  inspeotoFs 
and  analysts  cannot  act  for  the  purpose 
of  taking  or  analysing  samples  or  otner- 
wise  putting  the  Acts  into  operation  for 
any  (ustrict  other  than  the  district  for 
which  they  have  been  appointed.  A 
dairy  company  were  prosecuted  in  the 
0.  Jrolice-oourt  under  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act,  for  sdling 
adulterated  milk.  The  charge  was  dis- 
missed on  the  ground  that  they  had 
purchased  a  written  warranty  under 
sect.  25.  An  information  was  then  pre- 
ferred in  the  same  court  by  the- same 
inspector,  and  upon  the  same  oertifioate 
of  analvsis,  against  the  vendor,  under 
sect.  ^7,  for  giving  a  false  war- 
ranty in  writing  to  the  dairy  com- 
pany. The  premises,  both  of  the  vendor 
and  the  company,  v^ere  situated  outside 
the  district  of  the  0.  courts  and  neither 
the  sale  by  the  vendor  to  the  dairy  com- 
pany nor  the  warrani^,  nor  the  delivery 
of  the  milk  by  the  vendor  to  the  com- 
pany, took  place  within  the  district  of 
the  G.  court,  and  no  sample  was  taken 
at  the  place  of  delivery  to  the  dairr 
company  or  during  the  ooorae  of  saon 
delivery,  and  neither  the  inspeotoc  who 

{)ref eired  the  information,  nor  the  ana- 
yst  who  gave  Uie  certificate,  was  ap- 
pointed to  act  for  the  district  where  the 
milk  was  sold  or  where  it  was  d^verod 
to  the  purchaser : — Held,  that  there  had 
been  no  violation  of  the  acts  by  the 
vendor  within  the  district  of  the  0; 
court,  and  that  that  court  had  therefore 
no  jurisdiction  to  deal  with  theinforma- 
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tion.  {Beg.  v.  Horace  Smith,  Metro- 
politan Police  Magistrate,  and  Kerr, 
March  1896.    Q.  B.  Div.)    307 


Article  not  of  quality  demanded — 


Invoice  and  lahel  on  article  evpplied  to 
aeU&r—Warranty—SS  &  39  Vict  c.  63), 
88.  6,  25. — Neither  an  invoice  wMch 
contsdns  a  deBcription  of  an  article 
sold,  nor  a  label  affixed  to  such  article, 
even  thongh  it  contains  the  words  "  war- 
ranted genuine  and  pure,"  can  of  itself 
constitute  a  written  warranty  within  the 
meaning  of  sect.  25  of  the  Sale  of  Food 
and  Drugs  Act,  1S75.  {Irone  y.  Van 
Trom^,    March  1895.    Q.  B.  Div.)    132 


Margarine  —  Marking    easee    and 


wrappers  —  Subata/nce  sold  as  butter — 
Fwrckase  for  purpose  of  analysis^^Ad' 
mission  by  seller  that  substance  was 
margarine  —  Analysis  condition  prece- 
dent to  prosecution  —  Margarine  Aci^ 
1887  (50  &  51  Vict.  c.  29)— fifaZe  of  Food 
and  Drugs  Act  1875  (38  <fe  39  Vict  c.  63). 
The  Margarine  Act,  1887,  provides  by 
sect.  6  that  every  person  selling  mar- 

Sarine  by  retail,  save  in  a  package 
uly  branded  or  durably  marked,  shall 
in  every  case  deliver  the  same  to  the 
purchaser  in  or  with  a  paper  wrapper, 
on  which  shall  be  printed  in  capital 
letters  ''margarine;  and  by  sect.  12 
that  all  proceedings  imder  the  Act  shall, 
save  as  expressly  varied  by  this  Act,  be 
the  same  as  prescribed  by  the  Sale  of 
Food  and  Drugs  Act,  1875.  The  Sale 
of  Food  and  Drugs  Act,  1875,  provides 
that  an  inspector  may  obtain  samples 
of  food  and  drugs,  and  if  he  suspect  the 
same  to  have  been  sold  to  him  contrary 
to  the  provisions  of  the  Act,  he  shall 
submit  the  same  to  be  analysed,  and 
shall  notify  to  the  seller  his  intention  to 
have  the  same  analysed.  If  it  appears 
from  the  certificate  of  the  analyst  that 
an  offence  against  some  one  of  the 
provisions  of  the  Act  has  been  com- 
mitted, the  person  causing  the  analysis 
to  be  made  may  take  proceedings  for 
the  recovery  of  the  penalty  therein  im- 
posed :  Held,  that  it  was  a  condition 
precedent  to  the  risht  of  a  purchaser 
to  take  piXMseediDgs  for  a  penalty  under 
the  above  Acts  that  he  should  obtain  a 
certificate  from  the  analyst,  and  that 
this  applied  even  in  the  case  where  a 
person  admitted  that  he  sold  margarine 
contrary  to  the  provisions  of  the  Mar- 
garine Act,  188/.  {Smart  and  Son 
V.  Wctits.    Pec.  1894.    Q.  B.  Div.)      62 


'  ■  Penalties  imposed  by  police  maais- 
trate — Appropriation  of  same  by  Becetver 
of  Metrcpolxtan  Police — Title  of  local 
authority — Municipal  Corporations  Act, 
1835  (5  i§  6  Will  4,  c.  76).  s.  126— Meiro- 
politan  Police  Courts  Act,  1839  (2  d^  3 
Vict.  c.  71),  ss.  7  and  4/7 — MargariTie  Act, 
1887  (50  &  51  Viet.  c.  29),  ss.  11  and  12. 
— A  penalty  recovered  before  a  metro- 
politan police  magistrate  under  sect.  6 
of  the  Margarine  Act,  1887,  in  the  case 
of  a'prosecutionby  an  "  officer,  inspector, 
or  constable  of  the  authority  who  shall 
have  appointed  an  analyst  within  the 
meaning  of  sect.  26  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  must  be  paid  to 
such  officer,  inspector,  or  constable,  and 
not  to  the  receiver  of  the  metropolitan 
police  district,  in  accordance  with 
sect.  47  of  the  Metropolitan  Police 
Courts  Act,  1839.  The  appropriation 
of  penalties  effected  by  sect.  2o  of  the 
Sale  of  Food  and  Drugs  Act,  1877,  is  a 
"  proceeding  '*  within  the  meaning  of 
sect.  12  of  the  Margarine  Act  1887. 
Wray  v.  EUis  (1  E.  &  E.  276 ;  28  L.  J 
M.  0.)  considered  and  distinguished. 
{Beg.  V.  Titterton.  May,  1895.  Q.  B. 
Div.)    181 

Salmon  Fishery  Acts. — Salmon — Instru- 
ment for  catching  —  Net — Gaffs,  wires, 
snares,  or  *' other  like  instrument" — 
Whether  net  is  a  "like  instrument" — 
Salm^  Fishery  Act,  1861  (24  &  25  Vict 
c.  109),  8.  8—  Salmon  Fishery  Act,  1873 
(36  &  37  Vict.  c.  71).  s.  18.— 8ect.  8  of 
the  Salmon  Fishery  Act  1861  — as  ex- 
tended  by  sect.  18  of  the  Salmon  Fishery 
Act,  1873  —  provides  that  no  person 
shall  use  any  spear,  gafF  .  .  .  wire, 
snare,  or  other  "  like  instrument "  for 
catching  salmon,  or  have  in  his  pos- 
session such  instruments  with  the  in- 
tention of  catchine  salmon :  Held,  that 
a  net — even  though  it  be  by  reason  of 
the  smallness  of  its  meshes  an  improper 
and  illegal  net — is  not  a  "  like  instru- 
ment" to  a  wire,  snare,  or  any  of  the 
other  instruments  mentioned  in  the 
section,  and  that  a  person,  therefore, 
who  is  found  in  possession  of  such  a 
net,  with  the  intention  of  catching 
salmon  therewith,  cannot  be  convicted 
under  the  section.  {Jones  and  Parry  v. 
Davies.    Jan.  1898.    Q.  B.  Div.)    706 

Sea  Fisheeibs.— "ITa&inflr "  —  "  Bem^ovina 
from  the  fishery  " — Sea  Fisheries  (SheU 
Fish)  Begulatum  Act  1894  (57  Jt  58  Vict, 
c.  26),  8.  1.— The  taking  of  shell  fish 
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from  the  bed  in  which  they  were  found, 
with  the  intention  of  taking  them  away 
altogether,  amounts  to  a  removal  of 
such  shell  fish  from  the  fishery  within 
bye-laws  made  under  sect.  1  of  the  Sea 
Fisheries  (Shell  Fish)  Regulation  Act, 
1894  (57  &  58  Vict.  c.  26),  even  though, 
as  a  matter  of  fact,  the  shell  fish  were 
in  the  result  not  actually  taken  away. 
(Thomson  v.  Bums,  Dec,  1896.  Q.  B. 
Div.)    491. 


Sbabgh  Wabbant. 
"  Practice." 


Form.  —  See    sub 


Sufficiency  of  information.    See  suh 

**  Justices  of  the  Peace." 

Shop  Houbs  Act,  1892. — Offe^ice  created 
— Penalty  omitted, — 55  <fe  56  Vict  c.  62, 
««.  3,  4,  5.— The  Shop  Hours  Act,  1892, 
enacts  by  sect.  3,  that  no  young  person 
shall  be  employed  in  or  about  a  shop  for 
a  longer  period  than  seventy-four  hours, 
including  meal  times,  in  any  one  week ; 
by  sect.  4,  that  in  every  shop  ia  which  a 
voung  person  is  employed  a  notice  shall 
be  kept  exhibited  by  the  employer  in  a 
conspicuous  place  referring  to  the  provi. 
sions  of  this  Act,  and  stating  the 
number  of  hours  in  the  week  during 
which  a  young  person  may  lawfully  be 
employed  in  that  shop ;  and  by  sect.  5, 
that  where  any  young  person  is  em- 
ployed in  or  about  a  shop  contrary  to 
the  provisions  of  this  Act,  the  employer 
shall  be  liable  to  a  fine  not  exceeding  IZ. 
for  each  person  so  employed.  Held, 
that  the  respondent  was  not  liable  to  a 
fine  under  sect.  5,  for  having  employed 
a  young  person  in  a  shop  in  which  the 
notice  required  by  sect.  4  was  not  kept 
exhibited.  {Hammond  v.  Fvlsford.  Dec., 
1894.    Q.  B.  Div.)    58. 


Young  person — Employment  partly 


indoors  and  partly  outdoors — Employ 
ment  '*in  or  about "  shop  /or  m,ore  than 
seventy-four  hours  in  one  week — 55  &  56 
Vict,  c,  62,  8.  3.— Sect.  3  of  the  Shop 
Hours  Act,  1892,  provides  that  no  voung 
person  shall  be  employed  "  in  or  about  a 
shop  for  a  longer  period  thau  seventy- 
four  hours  in  any  one  week.  Held,  that 
the  words  "  in  or  about  a  shop  "  mean 
"  in  or  about  the  business  of  a  shop/'  and 
accordingly  that  where  the  duties  of  a 
young  person  employed  in  a  shop  are 
partly  indoor  and  partly  outdoor  duties, 
the  time  occupied  in  the  outdoor  duties 
must  be  counted  as  time  occupied  "  in 


or  about  the  shop  "  within  the  meaning 
of  the  section.  {CoUman  v.  BoherU. 
Feb.,  1896.    Q.  B.  Div.)    273. 

SLAuaHTBB-HOUBE.  —  See     8uh     "  Local 
Government." 

SuMMABY  JiTBiSDiCTiON. — See  suh  "Jus- 
tice of  the  Peace." 


Claim  to  he  tried  by  jury.    See  sub 


«  Practice. 
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Service     of     summons.    See      sub 


"  Practice-" 

—  Limitation.    See  nt5  "  Practice." 


SuMMABY  Pbocbdubb.  —  Coniinuing 
offence — Limitation,  See  sub  "Prac- 
tice," 


Service    of    suminons.      See     sub 


z^^  >» 


"  Practice. 

Thames  Gonsebyancy. — NavigaHon  of 
barge — Apprentice  duly  boun^^Bight  of 
apprentice  to  act  as  lighterman — Right 
of  apprentice  to  assist  licensed  lighier- 
man  as  second  hand — The  Watermeu 
and  Lightermen  Amendment  Act,  1859 
(22  &  23  Vict.  c.  cxxanii.),  s,  54.— fye- 
law  35  m,ade  thereunder — Bye-law  16  of 
the  Thames  Conservancy. — An  appren 
tice  properly  bouod  for  the  period  and 
in  the  manner  prescribed  by  the  Water- 
men Act,  1859,  is  an  apprentice  "  quali- 
fied according  to  the  Act,"  within  the 
meaning  of  sect.  54  of  the  Act»  and  he 
cannot  oe  convicted  under  that  section, 
for  acting  as  a  lighterman  without 
having  a  Hcence.  Such  apprentice  may 
be  a  competent  person  to  assist  as  second 
hand  a  duly  licensed  lighterman  when 
navigating  on  the  river  Thames  a  barge 
of  over  fifty  tons  burden,  within  the 
meaning  of  the  16th  bye-law  of  the 
Thames  Gonservancy,  as  the  words  in 
that  bye-law,  "one  man  in  addition," 
are  satisfied  by  there  being  on  board  to 
assist  an  apprentice  duly  bound  within 
the  meaning  of  the  Watermen  Act  and 
the  bye-laws  made  thereunder.  {Chsling 
V.  Newton  and  Eagers,  March,  1^5. 
Q.  B.  Div.)    135. 

TiCKBT-OF-LEAYB. — Effect  of  new  sentence. 
See  sub  "  False  Pretences." 

Tbamways. — Destruction  of  ticket — Failwre 
to  produce  to  inspector — Refusal  to  pay 
fare  again  —  Bye-laws — Reasonableness' 


INDEX. 
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^A  bje-law  made  by  a  tramway  com- 
pany requiring  passengera  to  deliver  up 
their  tickets  to  an  inspector  of  the  com- 
pany on  demand  or  pay  their  fare  over 
again  is  reasonable  and  good ;  and  the 
fact  that  the  passenger's  failure  to 
deliver  up  his  ticket  on  demand  is  not 
wilful,  but  due  to  his  having  inadver- 
tently lost  or  destroyed  it,  does  not 
relieve  him  from  the  obligation  to  pay 
his  fare  again.  Heap  v.  Day  (51  J.  P. 
213)  considered  and  approved.  (Hanks 
V.  Bridgman.  Feb.  1896.  Q.  B.  Div.) 
224. 


ProdueHon  of  ticket.    See  stib  "  Bye- 


law." 

Unsound  Poon. — Fruit  eold  wJwleeale — 
Sale  of  bulk  under  condition  that  un- 
80u^  portion  be  destroyed — Liability  to 
seizure  in  hands  of  retail  dealer  Ques. 
tions  for  magistrates  and  jury — Bona 
fides  of  sale — Public  Health  {London) 
Act  1891  (54  &  55  Vict.  c.  76),  «.  47.— In 
order  to  convict  a  person  under  sub- 
sect.  3  of  sect.  47  of  the  Public  Health 
(London)  Act,  1891,  of  having  sold  for 
the  food  of  man  an  article  uimt  for  the 
food  of  man,  it  is  necessary  to  prove 
that  the  article  at  the  time  it  was  found 
in  the  purchaser's  possession  was  [liable 
to  be  seized  for  one  or  other  of  the 
reasons  stated  in  Hub-sect.  1  of  the 
section.  That  is  to  say,  because  being 
diseased,  unsound,  unwholesome,  or  unfic 
for  the  food  of  man,  it  was  exposed  for 
sale  or  deposited  in  some  place  over 
which  the  purchaser  had  control  for  the 
purpose  of  sale  or  preparation  for  sale. 
Further,  assuming  such  facts  to  be 
proved,  it  is  a  question  for  the  magis- 
trates or  jury,  having  rtjgard  to  all  the 
circumstances  of  the  sale,  to  say  whether 
or  not  the  article  was  intended  for  the 
food  of  man  by  the  defendant  when  sold 
by  him ;  and  whether,  if  it  was  repre- 
sented at  the  time  of  sale  not  to  be  so 
intended,  such  representation  was  made 
bond  fide.  So  held  by  the  majority  of 
the  court,  Mathew,  J.  dissentiente.  {Reg. 
V.Dennis.    May  1894.    0.  C.  R.)    21. 

Vaccination. — Neglect  to  procure  vaccina- 
tion— Justice  signing  summons — Neces- 
sity of  subsequent  order  being  signed  by 
same  justice — Vaccination  Act  1867  (30  j^ 
31  Vict.  e.  84),  s.  31. — It  is  not  necessary 
that  the  justice  who  grants  a  summons 
under  sect.  31  of  the  Yaooination  Act, 
1867  should  afterwards  hear  the  case,  or 


sign  the  order  directing  the  vaccination 
to  take  place.  {Southcombe  v.  The 
Guardians  of  the  Yeovil  Union.  Jan. 
1897.    Q.  B.  Div.)    489. 


Notice — Service     of^Sufficiency    of 

service — Vaccination  Act,  1867  (30  <ft  31 
Vict.  c.  84),  s.  31. — ^Personal  service  of 
<he  notice  required  by  sect.  31  of  the 
Yaccination  Act,  1867,  to  be  given  to  a 
parent  to  have  his  child  vaccinated  is 
not  necessary,  nor  is  it  necessary  to  show 
affirmatively  that  such  notice  reached 
the  person  for  whom  it  was  intended. 
The  question  of  the  sufficiency  of  such 
service  is  a  question  of  fact  to  be  deter- 
mined by  the  justices  upon  the  circum- 
stances of  each  particular  case.  {HoUo- 
way  V.  Coster.  Jan.  1897.  Q.  B.  Div.) 
487. 

Yagrant. —  Wife  and  children  —  Wilful 
nealect  to  maintain — Bona  fide  belief  of 
adultery — Vagrancy  Act,  1824  (5  Oeo.  4, 
c.  83),  s.  3. — The  respondent  T.  E.  was 
ch-irged  under  sect.  3  of  the  Yagrancy 
Act,  1824,  for  that  he,  being  able  to 
work  and  maintain  himself  and  his 
wife  and  family  "  wilfully  refused  or 
neglected"  to  do  so.  The  magistrates 
found  that  he  refused  to  maintain  his 
wife  because  of  the  bond  fide  belief  that 
she  had  committed  adultery,  and  that  he 
had  offered  under  certain  conditions  to 
support  his  children.  They  dismissed 
the  summons,  holding  that  under 
these  circumstances  T.  E.,  the  respon- 
dent, had  not  "wilfully  refused  or 
neglected  " :  Held,  that  the  magistrates 
were  right.  {Morris  v.  Edmonds.  Aug. 
1897.    Q.  B.  Div.)    627. 

YoLUNTEBR  OoRPS. — Power  to  make  rules 
—  Loss  of  capitation  grant  through 
inefficiency  of  member  of  corps — Rule 
making  m^ember  liable  for  loss — Ultra 
^vre»— Volunteer  Act  1883  (26  &  27  Vict, 
c.  65),  8.  24. — The  power  given  by  sect.  24 
of  the  Yolunteer  Act,  1863  (26  &  27  Yict. 
c.  65)  to  officers  and  members  of  a 
volunteer  corps  to  make  rules  for  the 
management  of  the  property,  finances, 
and  civil  affairs  of  the  corps,  does  not 
authorise  them  to  make  a  rule  rendering 
any  member  of  the  corps  who  shall  fail 
to  make  himself  efficient,  and  to  earn  the 
Government  capitation  grant,  bable  to 
pay  to  the  funds  of  the  corps  a  sum 
equal  to  the  amount  of  Government 
capitation  grant  which  he  has  in  con- 
sequence failed  to  earn.    Per  Wright,  J. : 
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The  term  penalty  is  ambifftiouB,  and  the ! 
fact  that  a  sum  is  declared  to  be  reoover- 
able  as  a  penalty  is  not  in  itself  enough 
to  show  that  the  failure  to  pay  it  is  an 
offence  on  which  an  information  lies,  and 
a  conviction  can  be  obtained.  (Reg,  v. 
Lewis,  Stipendiary  Ma^strate,  aiid 
Moes,    May,  1896.    Q.B.Diy.)    328. 

Watbbmbn  and  Liohtbbmbn  Act.  See 
svbb  "  Thames  Conservancy." 

Watbbwobks  Olavbbb  Act,  1847.  — 
Meiropolie — Water — "  Constant  supply  " 
to  distriet — Enforcement  of— Who  may 
sue  for  penalty — Remed/y  of  indMdiial 
aggrievea — Prepayment  of  rate — Metro- 
polls  Water  Act,  1871  (34  <!  35  Vict, 
c.  113),  ss.  7, 16.  44,  45—10  Vict,  c.  17, 
88,  43, 44. — The  duty  imposed  upon  every 
water  company  by  sect.  7  of  tne  Metro- 
poUs  Water  Act,  1871,  to  provide 
throughout  their  water  limits  a  con- 
stant supply  of  water  sufficient  for  the 
domestic  purposes  of  the  inhabitants,  is 
a  duty  to  the  district,  and  therefore  the 
p^oalty  of  200^  imposed  by  sect,  16 
upon  any  company  which  violatos  the 
provisions  of  that  section  can  be  sued 
for  only  by  the  metropolitan  authority. 
The  remedy  of  an  individual  who  com- 
plains against  a  companr  for  failing  to 
supply  him  with  a  sumcient  quantity 
of  water  for  domestic  purposes  is  under 
sect.  43  of  the  Waterworks  Glaudta  Act, 
1847,  which  imposes  a  penalty  of  101, 
and  40«.  a  day  uter  notice  upon  under- 
takers who  neglect  or  refuse  to  give  such 
a  supply  to  any  owner  or  occupier 
"  during  any  part  of  the  time  for  which 
the  rates  for  such  supply  have  been  paid 
or  tendered."  No  penalty,  therefore, 
can  be  recovered  by  an  individual  who 
has  not  paid  or  tendered  the  rate. 
(Kyfjin  v.  East  London  WalervoorJcs  Com- 
pany,   Feb.  1896.    Q.  B.  Div.)    235. 

Weiohtb  and  Mbasubbs  Act,  1889.  See 
sub  "  Bye-laws." 


Coal  —  Sale    of —  Ticket  —  Correct 


weight —  When  to  be  ascertained — 52  &  53 
Vict,  c.  21,  8,  22. — Upon  a  sale  of  coal, 
exceeding  two  hundred- weight,  in  a 
vehicle  in  bulk,  the  **  correct  weight "  of 
the  vehicle  and  of  the  coal,  which,  by 
sect.  22,  sub-sect.  2,  of  the  Weighte  and 
Measures  Act,  1889,  is  to  be  inserted  in 
the  ticket  required  by  the  Act  to  be 
^ven  by  the  seller  to  the  purchaser,  is 
Die  correct  weight  as  previously  ascer- 


tained under  sect.  22,  sub-sect.  1,  by  a 
weighing  instrument  being  at  or  near 
the  place  from  which  the  c^  is  brought 
and  not  the  correct  weight  at  the  time 
the  coal  is  delivered  to  the  purchaser. 
{Knowles  and  Sons  Limited  v.  Sinclair. 
Dec.  1897.    Q.  B.  Div.)    681. 

Coal   dealer — Weiahina  machine — 


Bye-law  requiring  coal  dealer  to  provide 
--Validity  of  bye^lav>—62  Sk  53  Vict. 
e.  21,  s.  28.--Sect.  28  of  r.he  Wdghte  and 
Measures  Act,  1889  gives  a  local  autho- 
trity  power  to  make  bye-laws  reqoirine 
a  weif^hing  instrument  to  be  carried 
with  any  vehicle  in  which  coal  is  carried 
for  sale  or  delivery  to  a  purchaser.  Held, 
that  the  local  authority  has  power, 
under  this  section,  to  make  a  bye-law 
requiring  every  coal  dealer  to  provide, 
and  every  person  employed  by  him  in 
conveying  or  carrying  coal  for  sale  or 
delivery  to  a  purchaser  from  or  out  of 
any  vehicle  to  carry  therewith,  a  oorrect 
and  stamped  weighing  machine  of  tibe 
form  approved  by  the  local  authority ; 
and  that  the  validity  of  this  part  of  the 
the  bye-law  is  not  affected  by  the  ques- 
of  the  validity  or  invalidity  of  a  sub- 
sequent part  of  the  same  bye-law 
requiring  the  coal  dealer  to  reweigh  the 
coaL  (The  County  Council  of  Kent  v. 
Humphrey.  li/Laj  1895.  Q.  B.  Div.) 
163. 


Millc  chums  or  cans — Chvm  nsed 

for  conveyance  of  miUc — Measure  far  use 
for  trade — False  or  unjust — Weights  and 
Measures  Act,  1878  (4L  A  42  Vict.  c.  49), 
S8.  22, 25, 44 — Weights  and  Measures  Act, 
1889  (52  &  53  Vict.  c.  21),  s,  7.— The  ap- 
pellant,  a  farmer,  supplied  milk  to  a 
customer,  to  whom  he  sent  it  through  a 
railway  company  in  cbums  or  cans  pro- 
fessing to  contain  a  specific  amount  of 
imperial  measure,  and  containing  a 
gauge  whereby  the  quantity  of  the  milk 
was  marked.  Both  the  railway  company 
and  the  purchaser  relied  on  the  accuracy 
of  the  gauges.  Two  of  the  chums,  on 
being  tested  by  the  respondente'  in- 
spector, were  each  found  to  contain  two 
pinte  less  than  the  gaage  indicated.  The 
appellant  was  summoned  and  convicted 
under  sect.  25  of  the  Weighte  and 
Measures  Act,  1878  (41  &  42  Yict.  c.  49). 
for  having  in  his  possession  for  use  for 
trade  measures  which  were  false  or  un- 
just. Held,  that  the  conviction  was 
right.  The  chums  used  came  within  the 
meaning  of  sect.  25,  and  were  measures 
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for  use  ^OT  trade.  The  essence  of  the 
legislation  is,  that  for  trade  purposes 
dealiuf^s  in  quantities  should  be  carried 
on  with  respect  to  accurate  and  not  with 
respect  to  rough  standards  of  weight  and 
quantity.  {Ha/nris  v.  London  County 
Council.    Dec.  1894.    Q.  B.  Div.)    65. 


Sale  of  coal — Weight  ticket — Delivery 


of  total  quantity  expressed  in  ticket-^ 
Weights  and  MeasiMrea  Act,  1889  (52  &  53 
Vict.  c.  21),  8.  21. — A  quantitj  of  coal 
ezceedine  two  hundredweight  was  in 
course  of  being  delivered  from  a  vehicle 
to  a  purchaser,  and  the  ticket  delivered 
therewith  expressed  that  the  purchaser 
woiild  receive  two  tons  of  coal  in  twenty 
sacks    each    containing    2cwt.      When 


eleven  of  the  sacks  had  been  delivered, 
the  remaining  sacks  were  weighed,  and 
some  were  n>und  to  contain  less  and 
some  more  than  2cwt.  each,  but  the 
deficiency  in  those  weighed  exceeded  the 
excess.  The  magistrate  found  as  a 
matter  of  fact  that  the  whole  quantity 
of  two  tons  WBB  delivered.  Held,  that, 
as  the  whole  quantity  expressed  in  the 
ticket  had  in  fact  tieen  delivered,  the 
seller  could  not,  b^  reason  of  some  of 
the  sacks  containing  less  than  2cwt. 
each,  be  convicted  under  sect.  21  of  the 
Weights  and  Measures  Act,  1889,  of 
having  delivered  a  less  quantity  of  coal 
than  uie  quantity  expressed  in  the  ticket. 
{Godfrey  v.  Madford.  June,  1896.  Q.  B. 
Div.)    410. 
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